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NOTICE OF A CERTIFIED CONFLICT

Appellant FirstMerit Bank, N.A. gives notice of a certified conflict to the Ohio Supreme
Court from the Ninth District Court of Appeals, Case Nos. 25980, 26182, decided and

journalized on Novémber 7, 2012. On December 19, 2012, the Ninth District certified the

following question to this Court:

Whether Section 1335.05 of the Ohio Revised Code prohibits a party from raising
as a defense that the parties to a contract involving an interest in land orally
agreed to modify the terms of their agreement.

The Ninth District has declared that its decision in FirstMerit Bank, N.A. v. Daniel E.
Inks, et al. is in conflict with the Tenth District’s decision in Nicolozakes v. Deryk Babrield
Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000).

Pursuant to S.Ct.Prac.R. 8.01(B), a copy of the Ninth District’s order certifying the

conflict and copies of all decisions determined to be in conflict are attached in the accompanying

appendix.
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APPENDIX

Order of the Ninth District Court of Appeals certifying a conflict in FirstMerit Bank, N.A. v.
Daniel E. Inks, et al.‘, Case Nos. 25980 and 26182, issued December 19, 2012.

Decision of the Ninth District Court of Appeals in FirstMerit Bank N.A. v. Inks, Case Nos. 25980
and 26182, 2012-Ohio-5155.

Decision of the Tenth District Court of Appeals in Nicolozakes v. Deryk Babrield Tangeman
Irrevocable Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000).
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IN THE COURT OF APPEALS

STATE OF OHIO
gﬁﬁgg i PH 1133 NINTH JUDICIAL DISTRICT

COUNTY OF SUMMIT"

FIRSTMERIT BANK, N.A.
C.A. No. 25980

Appellee ' 26182
V.

DANIEL E. INKS, et al.
Appellants JOURNAL ENTRY

FirstMgrit Bank kN.A. has moved this Court to certify a conflict between its
jAudgment in »this case and those of the Fifth District Court of Appeals in Fifth Third
Bank v. Labate, 5th Dist. No. 2005CA00180, 2006-Ohio-4239, the Eighth District
Court of Appeals in Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dec. 6,
1984), the Tenth District Court of Appeals in Nicolozakes v. Deryk qurield
Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7, 2006 WL 1877521 (Dec. 26,
2000), and the Twelfth District Court of Appeals in Winton Savings & Loan Co. v.
Eastfork Trace Inc., 12th Dist. No. CA2001-07-064, 2002-Ohio-2600. We grant the
motion beéause our judgment in this case conflicts with the judgment of the Tenth
District Court of Appealé in Nicolozakes v. Deryk Babrield T dngeman Irrevocable
Trust, 10th Dist. No. 00AP-7, 2000 WL 1877521 (Dec. 26, 2000), on the same
question of law. |

Article IV Section 3(B)(4) of the Ohio Constitution provides that, whenever the

judges of a court of appeals determine that a judgment upon which they have agreed
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conflicts with a judgment of another court of appeals, they shali certify that conflict to
the Ohio Supreme Court. In Whitelock v. Gilbane Bldg. Co., 66 Ohio St. 3d 594, 596
(1993), the Ohio Supreme Court held that, for certification under Article IV Section
3(B)(4) to be appropriate, three conditions must be satigﬁed:
First, the certifying court must find that its judgmént is in conflict with the
judgment of a court of appeals of another district and the asserted conflict

must be “upon the same question.” Second, the alleged conflict must be
on a rule of law-not facts. Third, the journal entry or opinion\éof the

certifying court must clearly set forth that rule of law which the certifying

court contends is in conflict with the judgment on the same question by :

other district courts of appeals. xﬂ\/

Id (Bmphasis in original). The issue that F irstMerit has proposed for
certification is: “Does the Statute of | Frauds bar a defendant from c;btaining relief
from a cognovit judgmeﬁt by asserting, as an alleged defense to judgment, a claim
arising out of an alleged oral loan agreement that is within the Statute of Frauds.”

In Fifth Third Bank v. Labate, 5th Dist. Nos. 2005CA00180, 2006CA00040,
2006-Ohio-4239, Fifth Third Bank obtained a cognovit judgment against Rebecca
Labate. Ms. Labate moved for relief from judgment, arguing that the bank cémmitted
fraud wheﬁ it incorrectly told her that the documents she was signing contained the
terms they. had negotiated. She also argued that the bank “slipped” a security
agreement into the stack of loan documents. Id. at 9 36. She argued that, because of
the fraud, the bank should be estopped from asserting that the statute of frauds
prevented the court from looking outside the written documents, The Fifth District

rejected her argument because it concluded that Section 1335.02 of the Ohio Revised
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Code requires loan agreements to be in writing and that the terms of such agreements
| to be determined solely from the written documents. Id. at § 37, 40.

Unlike Labate, this case involves an agreement that was allegedly negotiated by
the parties to a loan agreement after the agreement had already been breached. We,
therefore, conclude that the cases do not present the same question of law.

In Lemmo v. Petti, 8th Dist. No. 48343, 1984 WL 6333 (Dec. 6, 1984), Robert
Lemmo obtained a default judgment against his tenants. The tenants moved for relief
from judgment, asserting that Mr. Lemmo had released them from the lease
agreement. They also filed a counterclaim alleging that Mr. Lemﬁo had orally agreed
to renew their lease. The Eighth District Court of Appeals upheld the denial of the
tenants® motion, concluding that they had “failed to show any meritorious defense”
because “proof of the oral release defense would be barred by the statute of frauds.”
Id. at *3.

In this case, FirstMerit argued that the Slymans and Inkses’ oral-forbearance-
agreement defense was barred under Sections 1335.02 and 1335.05 of the Ohio
Revised Code. In Lémmo, the court did not identify which statute it was applying.
We note that the General Assembly did not enact Sec;cion i335.02 until eight years
after Lemmo was decided. Although Section 1335.05 existed in 1984, the Eighth
District may have been applying Section 1335.04, which provides that “[n]o lease . . .
shall be . granted except . . . in writing . . . .” FirstMerit, therefore, has failed to

establish that Lemmo and this case conflict upon the same question of law.
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In Nicolozakes v. Deryk Babrield Tangeman Irrevocable Trust, 10th Dist. No.
00AP-7, 2000 WL 1877521 (Dec. 26, 2.000)> George Nicolozakes bought a house for
Rebecca Tangeman to live in. Mr. Nicolozakes later sold the house to the Deryk
Babrield Tangeman Irrevocable Trust for $250,000, which he secured with- a
mortgage. When the trust defaulted, Mr. Nicolozakes foreclosed. Ms. Tangeman
alleged that Mr. Nicolozakes’ intent had been to give the property to her, but they
disguised the transaction as a sale for tax purposes. She also alleged that, even if the
transaction was a sale Mr. Nicolozakes later renounced his interest in the property,
gifting it to the trust. The Tenth D1strlct upheld an award of summary Judgment to
M. Nicolozakes, noting that Section 1335.04 of the Ohio Revised Code requires all
transfers of an interest in real property to be in writing. It also concluded that Ms.
Tangeman’s argument that Mr. Nicolozakes had later discharged the loan was barred
because “a discharge of a morfgage is an interest in land and is required to be in
writing under the Statute of Frauds[.]” Id. at *4 (ciﬁng Gétts v. GMBH, 14 Ohio App.
3d 243, 247 (11th Dist. 1983).

Tn Nicolozakes, the Tenth District determined that Section 1335.05 of the Ohio
Revised Code barred Ms. Tangeman from defending against a foreclosure action by
alleging tHat M. Nicolozakes had orally released her from a note and mortgage. In
this case, this Court determined that the Slymans and Inkses could defend against an
action to enforce a guaranty by arguing that FirstMerit‘and Ashland TLakes had orally
modified their agreement. We conclude that the two cases conflict on the same

question of law, which is whether the language in Section 1335.05 providing that
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“In]o action shall be brought . . . to charge a person . . . upon a contract or sale of
lands . . . or interest in or concerning them . . . unless the agreement . . . is in writing . .
.’ prohibits a defendant from arguing that the parties to a contract involving land
orally agreed to modify the terms of the their agreement.

In Winton Savings & Loan Co. v. Eastfork Trace Inc., 12th Dist. No. CA2001-
07-064, 2002-Ohio-2600, Eastfork Trace Inc. obtained a loan from Winton Savings &
Loan to finance a real estate development. When Winton refused to disburse funds for
two improvement projects that Eastfork wanted to perform on the land, Eastfork
stopped repaying the loan. After Wihton foreclosed, Eastfork filed a counterclaim,
alleging that the parties had orally agreed to treat the loan as a line of credit.
According to Fastfork, because the loan was a line of credit, any funds that it had
repaid to Winton should have been availabl,é. to it to finance the improvement projects.
The trial court entered summary judgment for Winton. The Twelfth District affirmed,
holding that, under Section 1335.02, whether the loan was a line of credit had to be
determined solely from the parties’ written agreement. Id. at § 10, 12.

Winton, like Labate, only involved the interpretation of a loan agreement at the
time it was signed. In this case, the Slymans and Inkses have afgued that the parties to
a loan agreement orally agreed to modify the agreement years after its execution. We,
therefore, conclude that the Twelfth District’s decision in Winton is factually
distinguishable.

Upon review of FirstMerit’s motion to certify a conflict, we conclude that our

decision conflicts with the decision of the Tenth District Court of Appeals in
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Nicolozakes v. Deryk Babriéld Tangeman Irrevocable Trust, 10th Dist. No. 00AP-7,
2000 WI, 1877521 (Dec. 26, 2000). Accordingly, we certify the following question to
fhe Ohio Supreme Court: “Whether Section 1335.05 of the Ohio Revised Code
prohibits a party from raising as a defense that the parties to a contract involving an

interest in land orally agreed to modify the terms of their agreement.” The motion to

| certify a conflict is granted.

Lo, T 20—

Clair E. Dickinson, Judge.

Concurs:
Carr, J.

Dissents:
Belfance, J.




[Cite as FirstMerit Bank N.A. v. Inks, 2012-Ohio-5155.]

STATE OF OHIO ) IN THE COURT OF APPEALS
)ss: NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT )
FIRSTMERIT BANK, N.A. C.A. No. 25980
26182
Appellee
v. :
APPEAL FROM JUDGMENT
DANIEL E. INKS, et al. ENTERED IN THE
COURT OF COMMON PLEAS
Appellants COUNTY OF SUMMIT, OHIO
CASENo. CV 2011-05-2676

DECISION AND JOURNAL ENTRY

Dated: November 7, 2012

DICKINSON, Judge.
INTRODUCTION

{1} Daniel Inks, Deborah Inks, David Slyman, and Jacqueline Slyman guaranteed that
Ashland Lakes LLC would repay a $3,500,000 loan from FirstMerit Bank N.A. When Ashland
Lakes defauited, FirstMerit sued the Slymans and Inkses to recover the balance o
trieﬂ court éwarded judgment to FirstMerit based on confessions of judgment entered by the
Slymans and Inkses under warrants of attorney. The Slymans and Inkses hav\e appealed, arguing
that the court incorrectly awarded judgment to FirstMerit based on the confessions because the
confessing lawyer did not produce the original warrants of attorney, as required under Section
2323.13(A) of the Ohio Revised Code. After filing their appeal, the Slymans and Inkses moved
the trial court for relief from judgment, 'arguing that FirstMerit was not entitled to recover from

them because it had entered into an oral forbearance agreement with Ashland Lakes. We

" remanded the action to the trial court so that it could rule on the motion. Following a hearing,



the court denied the motion, concluding that the Slymans and Inkses’ forbearance-agreement
argument was barred by the doctrine of issue preclusion and the Statute of Frauds. It also
concluded that, even if their argument was not barred, they had not demonstrated that FirstMerit
and Ashland Lakes entered into a forbearance agreement. The Slymans and Inkses have
appealed from that decision also. We affirm the judgment in case number 25980 because the
record does not establish that the original warrants of attorney were not produced at the time the
lawyer confessed judgment. We reverse and remand in case number 26182 because the court
applied the incorrect standard to determine whether the Slymans and Inkses are barred by res
judicata from asserting their forbearance-agreement defense, the statute of frauds does not bar
their defense, and the court incorrectly considered the merits of their defense in determining
whether to grant relief from judgment.
BACKGROUND

{42} FirstMerit loaned $3,500,000 to Ashland Lakes, which it secured with a mortgage
of Ashland Lakes’ property and by requiring the Slymans and Inkses to guarantee the loan.
After Ashland Lakes defaulted on the loan, it entered into a series of written forbearance
agreements with FirstMerit. When those agreements expired, FirstMerit foreclosed on the
mortgage. It succeeded,’and an auction of the property was scheduled for March 9, 2011.

{93} Despite the result of the foreclosure action, Ashland Lakes and FirstMerit
continued to negotiate another forbearance agreement. According to Mr. Inks, at a meeting on
January 7, 2011, the parties discpssed an agreement under which Ashland Lakes would pay
FirstMerit $1,300,000 at an undetermined time plus an additional $300,000 by October 15 of that
year. Following the meeting, Ashland Lakes obtained a commitment letter from Westfield Bank,

agreeing to finance part of the $1,300,000. On February 14, Mr. Inks sent the commitment letter



to FirstMerit. FirstMerit determined that the letter was insufficient to move forward with a
forbearance agreement, however, because it contained some contingencies that FirstMerit
thought could not be satisfied.

{4} According to Mr. Inks, on March 3, he followed up with FirstMerit about the
forbearance agreement and was told that he would receive a term sheet memorializing the terms
of the agreement by the next morning. When he received the term sheet, it contained a $200,000
deposit requirement and a $9000 appraisal fee that the parties had not previously discussed. On
March 7, he called FirstMerit and told a representative that he could only raise $150,000 for a
deposit, which the representative said was “doable.” Shortly after the call, the representative
delivered a written copy of the forbearance agreement, which still contained the $200,000
deposit requirement. Mr. Inks called the representative again and was told that, if he could
produce $150,000 for the deposit and $9000 for the appraisal by the next day, the bank would
postpone the auction. Mr. Inks said that, on the morning of March 8, the representative again
told him that, if he could deliver $150,000 to him that day, he would postpone the auction. Mr.
Inks told the representative that he would call him later in the day with details on how he would
deliver the money. When Mr. Inks attempted to contact the representative later, however, the
representative did not answer his phone. The represenfative finally returned his calls near the
end of the day, but told him that it was too late to stop the auction.

{45} After the auction, Ashland Lakes moved to set it aside, arguing that FirstMerit
had breached the oral forbearance agreement. The common pleas court rejected its argument,
concluding that it had failed to establish that such an agreement existed. FirstMerit subsequently
filed this action to recover the balance owed by Ashland Lakes from the Slymans and Inkses.

The trial court entered judgment against the Slymans and Inkses based on their confessions of



judgment. The Slymans and Inkses moved for relief from judgment, but the court denied their
motion. The Slymans and Inkses have appealed the court’s judgment and its order denying their
motion for relief from judgment.

WARRANTS OF ATTORNEY

{46} The Slymans and Inkses’ assignment of error in case number 25980 is that the
trial court incorrectly entered judgment against them based on confessions of judgment. They
have argued that the confessions were invalid because the lawyef who submitted them did not
present the court with their original warrants of attorney.

{7} Under Section 2323.13(A) of the Ohio Revised Code, “[a]n attorney who
confesses judgment in a case, at the time of making such confession, must broduce the warrant of
attorney for making it to the court before which he makes the confession.” “Warrants of attorney
to confess judgment are to be strictly construed, and court proceedings based on such warrants
must conform in every essential detail with the statutory law governing the subject.” Lathrem v.
Foreman, 168 Ohio St. 186, paragraph one of the syllabus (1958).

{48} The Slymans and Inkses have cited Lathrem in support of their argument that the
lawyer who confessed judgment had to produce their original warrants of attorney. In Lathrem,

the Ohio Supreme Court explained that, since Section 2323.13 “requires the production of the

warrant of attorney to the court at the time of confessing judgment, . . . [if] the original warrant
~ has been lost and can not be produced, the court, . . . lacks the power and authority to . . . enter
judgment by confession . . . .” Lathrem v. Foreman, 168 Ohio St. 186, paragraph two of the

syllabus (1958); Huntington Nat’l Bank v. 199 S. Fifth St. Co., 10th Dist. No. 10AP-1082, 2011-

Ohio-3707, g 21 (“[T]he language of [Section] 2323.13(A) . . . requires an attorney confessing



judgment to present the original warrant of attorney to the trial court at the time the attorney
makes the confession[.]”).

{99} The record does not indicate whether the lawyer who confessed judgment
presented the trial court with the original warrants of attorney or merely copies of them. The fact
that the record contains only copies of the warrants is not determinative because Section
2323.13(A) allows “[t]he original or a copy of the warrant [to] be filed with the clerk.” See
Huntington Nat’l Bank v. 199 S. Fifth St. Co., 10th Dist. No. 10AP-1082, 201 1-Ohio-3707, 921
(noting that, after producing the original warrant of attorney, “the plaintiff may then choose to
file either the original warrant or a copy of it with the clerk for purposes of maintaining the
record.”). As the Tenth District Cdurt of Appeals explained in Huntington National Bank,
“[r]equiring the attorney confessing judgment to produce the original warrant of attorney
provides a minimal level of assurance that the note is authentic and actually exists, while
allowing the plaintiff to file a copy of the warrant with the clerk allows the plaintiff to retain
control of the instrument after it is presented to the court if the plaintiff so chooses.” Id. at § 20.

{910} The Slymans and Inkses bear the burden on appeal of establishing that the trial
court did not have jurisdiction to enter judgment based on their confessions. Knapp v. Edwards
Labs., 61 Ohio St. 2d 197, 199 (1980) (“[Aln appellant bears the burden of showing error by
reference to matters in the record.”); Howiler v. Connor, 9th Dist. No. 10648, 1982 WL 2779, *1
(Oct. 6, 1982) (“In courts of general jurisdiction a legal presumption arises in favor of
jurisdiction, want of which must be affirmatively demonstrated on the record.”). The record
does not indicate that the lawyer who confessed judgment for the Slymans and Inkses failed to
produce the original warrants of attorney to the trial court. Accordingly, the Slymans and Inkses

have not established that the trial court lacked jurisdiction to enter judgment against them. We



note that this case is distinguishable from Huntington National Bank because, in that case, it was
undisputed that the bank “[a]t no time . . . provide[d] the trial court with the original note or
. commercial guaranties.” Huntington Nat’l Bank v. 199 S. Fifth St. Co., 10th Dist. No. 10AP-
1082, 2011-Ohio-3707, § 4. The Slymans and Inkses’ assignment of error in case number 25980
is overruled.
MOTION FOR RELIEF FROM J UDGMENT
{q11} The Slymans and Inkses’ assignment of error in case number 26182 is that the
trial court incorrectly denied their motion for relief from judgment under Rule 60(B) of the Ohio
Rules of Civil Procedure. Under Civil Rule 60(B), a trial court “may relieve a party . . . from a
final judgment . . . for the following reasons: (1) mistake, inadvertence, surprise or excusable
neglect; (2) newly discovered evidence . . . ; (3) fraud . . . , misrepresentation or other
misconduct of an adverse party; (4) the judgment has been satisfied . . . ; or (5) any other reason
- justifying relief from the judgment.” “The motion shall be made within a reasonable time, and
for reasons (1), (2) and (3) not more than one year after the judgment . . . .” Civ. R. 60(B).
Interpreting Rule 60(B), the Ohio Supreme Court has held that, “[t]o prevail . . ., the movant
must demonstrate that: (1) the party has a meritorious defense or claim to present if relief is
granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R. 60(B)(1)
through (5); and (3) the motion is made within a reasonable time . . . .” GTE Automatic Elec.
Inc. v. ARC Indus. Inc., 47 Ohio St. 2d 146, paragraph two of the syllabus (1976). This Court
has recognized that, “[if] the relief from judgment sought is on a cognovit note, * . . . relief . . . is
warranted by authority of Civ.R. 60(B)(5) [if] the movant (1) establishes a meritorious defense,

(2) in a timely application.”” Brown-Graves Co. v. Caprice Homes Inc., 9th Dist. No. 20689,



2002 WL 347322, *3 (Mar. 6, 2002) (quoting Meyers v. McGuire, 80 Ohio App. 3d 644, 646
(1992)).
RES JUDICATA

{9112} The Slymans and Inkses have argued that the trial cqurt incorrectly concluded that
the argument that they made in their motion for relief from judgment is barred by the doctrine of
res judicata. In their motion, the Slymans and Inkses argued that they have a meritorious defense .
because FirstMerit entered into a forbearance agreement with Ashland Lakes. The trial court
determined that they were barred from raising that defense because the same issue was decided
in FirstMerit’s action against Ashland Lakes and the Slymans and Inkses are in privity with
Ashland Lakes.

{9113} “Res judicata operates as ‘a complete bar to any subsequent action on the same
claim or cause of action between the parties or those in privity with them.”” Browﬁ v. City Qf
Dayton, 89 Ohio St. 3d 245, 247 (2000) (quoting Johnson’s Island Inc. v. Danbury Twp. Bd. of
Trs., 69 Ohio St. 2d 241, 243 (1982)). The Slymans and Inkses have conceded that their
forbearance-agreement defense is the same defense that Ashland Lakes raised in its motion to set
aside the auction in FirstMerit’s foreclosure action. They have argued, however, that they are
not in privity with Ashland Lakes.

{9114} According to the Ohio Supréme Court, “[w]hat constitutes privity in the context
of res judicata is somewhat amorphous. A contractual or beneficiary relationship is not required:
‘In certain situations . . . a broader definition of privity is warranted. As a general matter, privity
is merely a word used to say that the relationship betwéen the one who is a party on the record

and another is close enough to include that other within the res judicata.”” Brown v. City of



Dayton, 89 Ohio St. 3d 245, 248 (2000) (quoting Thompson v. Wing, 70 Ohio St. 3d 176, 184
(1994)).

{915} The Slymans and Inkses, citing National City Bank v. The Plechaty Companies,
104 Ohio App. 3d 109 (8th Dist. 1995), have argued that the guarantor of a loan is never in
privity with the debtor. The case that the Eighth District Court of Appeals cited for that
proposition was Woodward v. Moore, 13 Ohio St. 136 (1862). Plechaty Cos., 104 Ohio App. 3d
at 115. In Woodward, Ebenezer Woodward sold to Chapman & McKernan his right to collect a
judgment that he had against Jonathan Hall. As part of the sale, Mr. Woodward guaranteed that,
if Chapman & McKernan could not collect the judgment, he would pay them $400. Chapman &
McKernan sued Mr, Hall in Towa. Mr. Hall defended by claiming that the suit was barred by the
statute of limitations and that the judgment had been paid. Following a trial to the bench, the
court found in favor of Mr. Hall. Woodward, 13 Ohio St. at 137.

{916} After Chapman & McKernan’s lawsuit failed, they assigned their rights to Sydney
Moore. Woodward v. Moore, 13 Ohio St. 136, 137-38 (1862). Mr. Moore sued Mr. Woodward
on his guaranty, arguing that Mr. Woodward knew that the judgment had already been satisfied
at the time he sold it to Chapman & McKernan. At trial, Mr. Moore submitted the record of the
Towa case as his only evidence. Mr. Woodward attempted to testify that the judgment was, in
fact, still unpaid, but the trial court sustained an objection to his statement. A jury ruled in favor
of Mr. Moore. /d. at 140. |

{q17} The Ohio Supreme Court reversed the judgment against Mr. Woodward. It
determined that, at the time Mr. Woodward sold the judgment to Chapman & McKernan, the
three of them had an understanding that the judgment could be enforced against Mr. Hall.

Woodward v. Moore, 13 Ohio St. 136, 143 (1862). When Mr. Hall asserted the defense of



payment, therefore, Chapman & McKernan should have notified Mr. Woodward. Id. Because
Mr. Woodward did not receive notice of the defense, “[t]he most that could be claimed of the
effect . . . of the record of the proceedings [against Mr. Hall], would be to make a prima facie
case for [Mr. Moore].” Id. at 144. “Had notice been given to Woodward of the pendency of the
suit [against Mr. Hall] and of the defense set up, it might have been his duty in that action to
sustain the validity of the judgment he had assigned. Having received no such notice, he is not
precluded from showing in the action against him that the judgment he assigned was a valid and
subsisting judgment, and that had proper diligence been used in the conduct of the suit against
Hall, his defense to that suit would not have been successful.” Id. The Supreme Court,
therefore, concluded that, under the facts of the case, res judicata did not bar Mr. Woodward
from testifying about whether Mr. Hall had satisfied the judgment.

V {918} Regarding whether a guarantor is bound by a suit against the debtor, the
Restatement of the Law of Security provides that, “[if], in an action by a creditor against a
principal, judgment is given, other than by default or confession, in favor of the creditor, and the
creditor subsequently brings an action against the surety, proof of the judgment in favor of the
creditor creates a rebuttable presumption of the principal’s liability to the creditor.” Restatement
of the Law 1st, Security, Section 139 (1941). As explained in the comments to the rule, it
“expresses a middle ground between the possible rule that a judgment against the principal is
conclusive of the principal’s liability, even in an action against the surety, and that such a
judgment is evidence only of the fact of its rendition. It is inequitable to bind the surety
conclusively by a judgment to which he is not a party. On the other hand, it is not unfair to make
a rebuttable presumption of the regularity of the judicial proceedings antecedent to the judgment

and of the correctness of the judgment as evidence of the principal’s liability. Under [this] rule .
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.., it is open to the surety to prove if he can that judgment should have been rendered for the
principal.” Id. The Restatement specifically identifies two defenses that may rebut the
presumption of regularity: fraud and collusion. Jd. Some courts have also allowed a surety to
present defenses that were not “actually adjudicated” in the action against the debtor. City of
Pasco v. Pacific Coast Cas. Co., 172 P. 566, 567 (Wash. 1918).

{q19} Several states have explicitly adopted the Restatement’s position or taken a
similar view. Motion Picture Indus. Pension Plan v. Hawaiian Kona Coast Assocs., 823 P.2d
752, 758 (Hawaii App. 1991); South County Sand & Gravel Inc. v. Nat’l Bonding & Accident
Ins. Co., R.I. App. No. 82-327, 1989 WL 1110278, *3 (May 17, 1989); Von Eng’g Co. v. R.W.
Roberts Constr. Co. Inc., 457 So. 2d 1080, 1082 (Fla. App. 1984); Indiana Univ. v. Indiana
Bonding & Sur. Co., 416 N.E.2d 1275, 1285 (Ind. App. 1981). We agree with the Restatement
approach, which is consistent with Woodward. In Woodward, the Supreme Court did not declare
an inflexible rule regarding privity, but based its decision on the fact that Mr. Woodward did not
know that Mr. Hall had asserted the defense of payment and did not have an opportunity to
contest Mr. Hall’s assertion. Just as the Restatement approach allows a guarantor to contest the
regularity of the proceedings against the debtor, the Ohio Supreme Court determined that, under
the circumstances of the case, Mr. Woodward should have been allowed to demohstrate that the
debt, in fact, had not yet been paid. Woodward v. Moore, 13 Ohio St. 136, 144 (1862); see also
Jaynes v. Platt, 47 Ohio St. 262, 274 (1890) (holding that, in an action on an attachment bond, a
judgment against the debtor “is not only the best, but the only, evidence, and, until impeached for
fraud, collusion, or manifest mistake, ought to be held conclusive”).

{920} In this case, the trial court examined whether there was a mutuality of interest

between Ashland Lakes and the Slymans and Inkses. Although that is an important part of the



11

privity determination, the court should also have considered whether the common pleas court in
the case against Ashland Lakes gave appropriate consideration to Ashland Lakes’ forbearance-
agreement defense. See O’Nesti v. DeBartolo Realty Corp., 113 Ohio St. 3d 59, 2007-Ohio-
1102, 9 9 (““[M]utuality of interest, including an identity of desired result’ might also support a
finding of privity.”) (quoting Brown v. City of Dayton, 89 Ohio St. 3d 245, 248 (2000)). The
Slymans and Inkses specifically argued in their post-hearing brief in this case that “Ashland
Lakes was not provided a full and fair opportunity to litigate the issue of whether an oral
settlement agreement was entered into by Ashland Lakes and [FirstMerit].” The trial court,
however, failed to analyze that issue in its decision. Because the trial court did not analyze
whether the Slymans and Inkses have overcome the rebuttable presumption of regularity .in the
case between FirstMerit and Ashland Lakes we sustain their assignment of error and remand for
the trial court to decide that issue in the first instance.
STATUTE OF FRAUDS

{921} Independent of its privity determination, the trial court also determined that the
S]ymans and Inkses’ forbearance-agreement defense was barred by the statute of frauds. Under
Section 1335.02(B) of the Ohio Revised Code, “[n]o party to a loan agreement may bring an
action on a loan agreement unless the agreement is in writing and is signed by the party against
whom the action is brought or by the authorized representative of the party against whom the
action is brought.” The trial court determined that the alleged forbearance agreement was a
“[1]oan agreement” under Section 1335.02(A)(3) and, therefore, had to be in writing to be
enforceable.

{922} By its plain language, Section 1335.02(B) prohibits a party from “bring[ing] an

action on a loan agreement” unless the agreement is in writing. In this case, the Slymans and
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Inkses did not attempt to “bring an action” against FirstMerit, they merely raised the oral
forbearance agreement as a defense to FirstMerit’s action against them. Accordingly, the trial
court incorrectly concluded that their defense was barred under the statute of frauds. R.C.
1335.02(B); see also R.C. 1335.05 (providing that “[nJo action shall be brought . . . upon a
contract or sale of lands . . . unless the agreement upon which such action is brought . . . is in
writing . .. .”).

MERITORIOUS DEFENSE

{923} The trial court further determined that the Slymans and Inkses’ argument about
the oral forbearance agreement was barred because the parties to the alleged agreement intended
that any such agreement be in writing. It is not clear from the court’s opinion what part of the
Civil Rule 60(B) analysis it was engaging in when it made this statement. The court had already
concluded that the Slymans and Inkses “have asserted operative facts that demonstrate that they
have a meritorious defense that could justify relief from judgment.” Nevertheless, it examined
rthe record and determined that it was “the parties’ clear intent that any forbearance be in writing
to be enforceable.” It also wrote that the “facts conclusively establish that both [the Slymans and
Inkses] and FirstMerit manifested an intention not to be bound absent execution of a written
agreement.”

{924} According to the Ohio Supreme Court, “[u]nder [Civil Rule] 60(B), a movant’s
burden is only to allege a meritorious defense, not to prove that he will prevail on that defense.”
Rose Chevrolet Inc. v. Adams, 36 Ohio St. 3d 17, 20 (1988). We conclude that, by determining
that the parties’ course of dealings established that the alleged forbearance agreement would

have had to be in writing, the trial court exceeded the scope of its authority under Rule 60(B).
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The couft did not merely examine whether the Slymans and Inkses had alleged a meritorious
defense, it improperly evaluated whether they had proved that defense.
CONCLUSION
{925} The trial court correctly entered judgment for FirstMerit based on the Slymans
and Inkses’ confessions of judgment. The court, however, incorrectly analyzed whether the
Slymans and Inkses are bound by the judgment against Ashland Lakes, incorrectly applied the
statute of frauds, and incorrectly evaluated the merits of their forbearance-agreement defense.
The judgment of the Summit County Common Pleas Court in case ‘number 25980 is affirmed.
The judgment of the common pleas court in case number 26182 is reversed, and this matter is
remanded for proceedings consistent with this decision.
Judgments affirmed in part,

reversed in part,
and causes remanded.

There were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court of Common
Pleas, County of Summit, State of Ohio, to carry this judgment into execution. A certified copy
of this journal entry shall constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the journal entry of
judgment, and it shall be file stamped by the Clerk of the Court of Appeals at which time the
period for review shall begin to run. App.R. 22(C). The Clerk of the Court of Appeals is

instructed to mail a notice of entry of this judgment to the parties and to make a notation of the

mailing in the docket, pursuant to App.R. 30.
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Costs taxed equally to both parties.

CLAIR E. DICKINSON
FOR THE COURT

CARR, P. J.
CONCURS.

BELFANCE, J.
CONCURRING IN JUDGMENT ONLY.

{926} 1 concur in the majority’s resolution of case of number 25980 and concur in the
judgment of its resolution of case number 26182.

{927} In case number 26182, the Inkses and Slymans appealed the denial of their Civ.R.
60(B) motion. The trial court incorrectly concluded that res judicata barred the Inkses and
Slymans from raising their alleged meritorious defense. Because FirstMerit has not established
the elements of the defense, I concur in the majority’s judgment.

{928} “[Blefore res judicata/collateral estoppel car
judgment.” (Internal quotations and citation omitted.) McDowell v. DeCarlo, 9th Dist. No.
23376, 2007-Ohio-1262, 9 7. Further, the party seeking to use the defense has the burden of
establishing that it applies. See Fmtelfnal Order of Police, Akron Lodge No. 7 v. Akron, 9th Dist.
No. 23332, 2007-Ohi0-958, q 12. In the instant matter, FirstMerit has not demonstrated that the
order which it believes has a preclusive effect is a final judgment. During the course of the
proceedings below, it does not appear that a confirmation of sale decree was ever actually

entered. It appears that the trial court in the foreclosure case overruled Ashland Lakes’ objection

to the confirmation of sale concerning the alleged oral forbearance agreement. However, it
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cannot be assumed that a final judgmeﬁt was rendered by pointing to the trial court’s ruling.
Throughout the proceedings in the instant matter, FirstMerit indicated that it expected the
confirmation decrees “shortly[]” or “any day.” Absent a final judgment confirming the sale,
FirstMerit cannot meet its burden to demonstrate that principles of res judicata are applicable.
See Emerson Tool, LLC v. Emerson Family Ltd. Partnership, 9th Dist. No. 24673, 2009-Ohio-
6617, 9 13-14.

{929} Further, even assuming a final judgment existed in the foreclosure case, I cannot
conclude that the trial court considered the applicable law concerning the specific relationship
between a debtor/principal, a creditor, and a guarantor/surety and the effect that a prior judgment
against the debtor/principal has in a suit between the creditor and the guarantor/surety. The
Supreme Court of Ohio has stated that “where the sureties have notice of the suit, and may, or do
make defense, the judgment against the principal is conclusive against them. Where such notice
is not given, the judgment against the principal is prima facie only. It may be impeached for
collusion, or for mistake.” State v. Colerick, 3 Ohio 487, 487-488 (1828); see also State v.
Jennings, 14 Ohio St. 73, 76 (1862); 52 Ohio Jurisprudence 3d, Guaranty and Suretyship,
Section 269 (2012); see generally Standard Acc. Ins. Co. v. Hattie Fid. & Cas. Co., 50 Ohio
App. 206 (5th Dist.1935). Consistent among the above authorities is the notion that the
guarantor receives notice and an opportunity to defend, prior to the judgment having a preclusive
effect. Colerick at 487-488; Standard Acc. Ins. Co. at 209-210; 52‘Ohio Juri-sprudence 3d at
Section 269. It is clear from the trial court’s entry that it did not consider this law and whether

FirstMerit has met its burden under the law. Accordingly, I would reverse the trial court’s

judgment.
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Irevocable Trust, Rehecea Tangeman,
Trustes,
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Tyack, Blackmore & Liston Co., LP.A., and Thomas M.
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APPEAL fram the Frankin County Court of Common Pleas.

PETREE, J.
In 1639, piaintiff, George Micclozakes, and Rebecca Tangeman, Trustge

of defendant, The Deryk Gabrel Tangeman tiravocable Trust (“Trust”), bsgan a
relationship which procéeded from friendship ta Intimacy. In 1992, during the course of
this relatlchship, plalntiff purchased residentlal properly located at 7400 Rodebaugh

. Road, Raynoldsbirg; Ohlo, s a personal residance for his frequent businass bips to
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Golumbus, and as a resldenca for Tangeman-and her son, Reryk, the beneficiary of tha
trust. )

Tangaman eventually requested that plaintiff transfer the proparty info her
nama. Plaintiff offered to sell the propery to Tangeman, Tangeman declined plaintiff's

offer, howsver, becauss an outstanding federal tax Hen agalnst her would fmmediately

" aftach to the property and weuld have prioty over any morigage. Plelnfiif and

Tangeman cventually agreed that plaintiff would sell the property to the Trust, Oa
July 19, 1996, the sale was carlad out ihrough the execution of a wamanly deed from
Gieorg.slawn Maring, Ino.' to tha Trust.  Conternporaneous with the transfer, Tangeman
executed a promissory note on behalf of the Trust In the amount of $250,000, secured by

a mortgags deed on the property.
The promissory note provides, in pertinent part, as follows:

For valug recsived, The Dearyk Gabgel Tangaman [mevacable
Trust promises to pay fo George Nicolozakes, solely and
personally, the sum of $250,000.U0, with no Intersst, upon

dAanranad
WMNHGTIU

This note Is made subject to the ‘silowing temns and
condiffons:

1) ‘This note Is non-negotiable and cannot ba assigned for the
henefit of any ather parsen.

2) This note sha!l be cancelled ugon the death of Georga
Nizofozakes.

3) This note shall bacoma due and payabla upon the death of
Rebecca L. Tengeman, Trusiee of Maker.

! 1 February 1996, plalntiff transferred tite to the property ko Georgetown Marine, tne., o corportion awned by
plaintifE.

s et e e
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4} This nota is secured by a morigage on real progery, Upon
default of any payment under this noté The Dayk Gabrigl
Tangemarn Isvocable Trust shall havs the fallowing options; -

a) it may pay the face amount of Ihis note which payment
shall causa tha release of the subject morigags.

bB) It may tender a deed in lieu of foraclosure of tha subject
morigage which tender shall.be In full safisfaction of this note
and mortgage.

5) n the evant of the death of Rebecca L. Tangeman,
Taistes, the Maker may exsrcise the oplions set ferth In
paragraph 4 above.

The relatlonship betwean plaintiff and Tangeman evantuallg deteriorated,
and on July 13, 1898, plalntiff made a demand for payment on the note. By leiter dated
July 31, 1998, Tangeman acknawledged the demand and proposed various payment
options, By lelter dated August 18, 1998, plaintiff offered to consider the payment
proraanls, provided Tangeman fendered the deed. pursuant o his demand. When
Tangeman refused to tender the deed, plalntiff, on Octoher 23, 1998, commenced an
actlon In foreclosure.

Tangeman admils that she 15 the signatory of the note, but maintains that
the original transfer of the property fo the Trust was Intended as a personal gift to ber,
disg,vis-.d as a sale to the Trust in order 1o frustrate the altachment of tha undistharged
federal tax llen against her. Tangeman furher contends that even if the original
.transa'ctlon was a sale, plaintff subsequently renounced his Interest in the note and
mcrtgaée and gifted the property lo Tangeman. [n support of this defense, he Trust
ralias exclusively on parol evidence offered In the deposition tesimony of Tangeman,

Tangéman’s fdends, Wayne Miller and Dabra Gross, and har atiomay, David Buda,
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On July 29, 1999, plaintiff filed a motion for summary Judgment based on
tha theory that non'nél contract law-apblies to modgagés, and that under contract faw
paral avidenca is not admissible ta Inferpret an unambliguous contract, By declsion and
entry dated Seplember 21, 1999, the trial court denied p.lainliﬁ's m;:lion for suntmury
Judgme., finding that certain tarms of the note were ambiguous and, thus, parol evidence
was admisslbls to constnie thosa terms. ;

Qn Oclober 5, 1999, plainfiff's present counsel appeared In substitution for
plaintiff's original counsel. On Oclober 8, 1999, the trial court granted plaint!ff leave to file
a second moticn for summary [udgmeant. Plalnliff filed his second motlan for sumary
judgment on Oclober 25, 1988, contending that he was entitled to judgment as a matter
of law bacause: (1) transfers of an interest in real propery, whether through sale,

martgage, or gift, ara within the Stalite of Frauds and require a wriling; (2) parof evidencs

af prier or contemporaneous oral agreements Is inadmissible to contradict or vary the
terms of a writing within the Statute of Frauds; and (3) an agreement to renounce or
cancel & moitgage must be #a writing.

R.C. 133504, enfille "Interest in fand fo be granted In writing,” states in
pertinent part: *No lease, astale, or interast, either of freehold or term of years, or any
uncertain Interest of, in, or ot of lands, tanements, or hereditaments, shall ba assigned or
granted excapt by deed, cr note In writing, slgned by the party asslgniné of graniing It, or
his agent thereunta lawfully authorizea, by wriling, or by act and apesation of faw.” Rc
1335.05, entilied “Cartaln agresments lo be in writing,” states in penment part: “No g-_nlion
shall he ‘bmught %sreby to charge the defondant, *** lo chargs a péréan upor an

agreement made *** upan & contract or sale of lands, tensments, or henedifaments, or
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intersst in or conceming them *** unfess the agreemant upon which such action is
braughl, or some memorandum or note thereof, Is in witing and signed by the party to be
charged therewith or some other parsen thersunto by him or her lawfully authorized.”

By decision and eniry filad December 15, 1999, the trial court granted
pleintiffs second motion for summary judgrent, finding thal because the transaclion
concems the transfer of real property, it falls within the Staluta of Fravds; that parol
evidence Is inadmissible to vary the temms of the nofe; and that plalntiffs alleged
discharga of the nole and morgage fails bacause it was not in wiiling. The court
concluded: *because there i3 no wriling evidencing the transaction as gift, nor fs there any
wiiling which evidences Nicolozakes renouncement of the Note and morigage, both of
the Trust's gift anguments are without merit” The Trust has tmely appealed the triat
court's Judgment, and ralses a single assignment of emor, as follows:

The trial court emed in granting semmary Judgment to the
plaintiff, as there were disputed issues of fact that make

T T YN I PRI S S )

sumimary juagiment iImpioper Unoar Uie 1aWw.
Giv.RR. 56{C) providas, in relevant par, as fullows:

** Summary judgment shall be rendered forthwith If the
pleadings, deposiiions, answers o Intemogalores, written
admlssions, affidavits, transeripts of avidence, and wiittan
stipulations of facy, if any, timely fed in the action, show that
there Is no genulne Tssue as lo any materfal fact ard that the
maving parly Is enillled o judgment as a malter of law, No
evidenca or stipulation may ba considered excepf as staled in
this rule. A sumrnary judgment shall not be rerdered unless it
appears from the evidance or stipulalfon, and only from the
avidence or stipulation, that reasonabla minds can come to
but ane conclusion and that concluslon Is adversa fo the party’
agalnst whom the motlon for summary Judgment [s mads, lhat
parly being entiled to have the evidence or stipuidtion
construed most strongly in the parly’s favor. ***
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) Thus, summary Judgmgant s apprapriate anly where the evidence balore
the court dernanstrates that; {1) no gentina issua as 'o any material facl remains o be
litigated; {2} the moving parly Is eptilled fo Judgment as a maiter of law; and (3} it
appeszrs from the svidence {hat raasonable minds ¢an come to but one conclusion, and
viewing the evidence most strongly in favor of the nonmoving party that conclusion is
ardversa to the party agalnst wiom the motion for summary judgment Is made. Tokles &
Sen, ine. v. Midwestem indamnfty Co. (1992), 65 Ohlo St.34d 821, 628, citing Harfess 1.
Willts Day Warshousing Co. (1978), 54 Ohio St.2d 64, 65-66.

In reviewing a trial court's disposition of a summary judgment motion, an

appeliate court applias the same standard as that applied by the tial cout, Maust v.
Bank Ons Columbys, N.A. (1892}, 83 Ohlo App.3d 103, 107, An appelfate coust

reviews a surmmary judgment dispasition indapendently and withoul deferenca fo the

{rial cowit’s datermination. Brown v. Scioto Cty. 8d. of Commys. (1993), 87 Ohlo App.3d
704, 741, Summary judoment is a procedural devics {o terminats [ftigation, so it must
be awarded cautlously, with any doubts resolved in fav the nonmoving party.
Mutphy v. Reynoldsburg (1892), 65 Chlo St.3d 356, 358-359.

By Its assignment of aror, the Trust argues that the tial court emed in
granting summary judgment in favor of plaintiff because: (1) the note is amblguous,
thereby requiing paral evidence fo explain s meaning; and {2} parol evidence. Is
admissible o determine whether plaintiff orally modified the terms of the note subsequant
o its execufion. '

As nated praviously, the Shatute of Frauds requlres that all rahsfars of an

fnttzast In real property must ba I wilting. As thls transaction concems the transfer f
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veal propesty, It falls within the Statute of Frauds. The nole cleady states that it Is payable
on demand, The Trust argues that parol avidence may be considéred to determine e
“rue meaning and purpose” of the nole. Wa find the Trust's agument fo be contradicted
by the Ohlo Supreme Cour's decision In Marion Produ.tion Credit Assn., v. Cechran
(1988}, 40 Ohio St.3d 265, wherein the court hield in the fourth paragraph of the syllabus:

When a parly voluntarily places his signature upon a nots or
other wriling within the statute of frauds, and whera that
party's sola defense to an action brought upon the wiiting is
thal a different set of terms was ariginally agreed fo at that
time, such defense shall nol be cotntenanced at faw
regardless of the theory under which such facts are pled. In
such an event, the witing alone shalt be the sole repository of
the teams of lhe agreement.

Marion is directly on point and expressly contradicts the position espoused
by the Trust. It holds that parol_ evidsnce Is not admissible to contradict or atter tha
terms of the nota, which, i ihis case, is the sale repository of the terms of the

agreement between plaintiff and the Trust. Accordingly, the Trust's argurnent that parol

avidenca Is admissible fo demonstrate plaintiff's erdglnal intentlon to gift the property to
Tangeman falls as a matter of aw. '

Shmitarly, the Trust's contention that plaintiff orally agreed, after the nofe
was execuled, to refeasa the Trust's obligation en the note and marigage (o effsct his
“gift* to Tangeman also falls as a matter of law. In Gatls v. GMBH '(1983), 14 Chlo
App.3d 243, 247, the court held that a discharge of a morgage Is an Interestin land end
13 raqulred to ba In wdtfng under the Statute of Frauds; if an alleggd dlscharga has not

been feduced to wiiting, t Is vold, Applylng the holding of Gafts ld ths facts of the instant
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casa, any discharge of the nots and mongagé t;y plaintiff was required to be in writing.
As no such wriling exdsts, the Trust Is bound by the terms of the note.

In short, even construing the disputed facts In favor of Tangeman, the
nonmoving party, Le., thet the original transfer of the proparty was Intended as a gift from
plaintiff fo Tangeman, andfor that plalntiff renounced his interest in tha note and mortgage
after the nole was executed a it of the propsrty to Tangaman, such facis afe rendered
immaterial by operation of Ohlo law goveming real estate fransfers. Thus, this court finds
thet the tral court did not e in rendering summary judgment in favor of plaintiif,
Accordingly, tha assigriment of snor Is ovenuled, and the judgment of the Frankiin
Cotnty Court ot Cammen Pleas is affirmed.

Jutigment affirmed.
BOWMAN, P.J., and KENNEDY, J., cancur.
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