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INTRODUCTION

The two certified questions in this case are essentially identical to two of the three
questions that were previously certified, briefed, and orally argued to this Court in Case
No. 2011-890, State ex rel. Michael DeWine, Attorney General, v. GMAC Mortgage,
LLC. Four months after oral argument this past February, the GMAC case was stayed
indefinitely pending GMAC Mortgage, LLC’s bankruptcy proceedings. On the same day
that it stayed the GMAC case, this Court decided that this case should no longer be held
for GMAC and set the matter for briefing.

As it was in the GMAC case, this Court has been asked by the United States
District Court for the Northern District of Ohio to determine whether the Ohio
Consumer Sales Practices Act (“CSPA”) applies to mortgage servicers like Petitioner
Barclays Capital Real Estate Inc. d/b/a HomEq Servicing (“HomEq”). The Court has

“been asked to determine, first, whether servicing a residential mortgage loan constitutes
| a “consumer transaction” as defined in the CSPA. Second, the Court has been asked to
decide whether entities that service residential mortgage loans are “suppliers xn
engaged in the business of effecting or soliciting consumer transactions” within the
meaning of the CSPA. HomEq respectfully submits that the answer to both of these
questions is “no.”

The CSPA does not apply to mortgage servicing because mortgage servicers are
not selling anything to consumers and are not effecting or soliciting éonsumer
transactions. Mortgage servicers enter the picture only after a real estate sale — not the
sale of an item of good or services — between a buyer and seller has closed and a
mortgage loan is in place. Mortgage servicers enter into contracts with the holders of

residential mortgage loan notes — not with individual borrowers — to service the loans

1



on behalf of, and for the benefit of, the noteholders. The statutory definition of a
“consumer transaction” in R.C. 1345.01(A) is limited to the transfer of “goods and
services,” and does not encompass the transfer of real estate. The definition also limits
the reach of the CSPA to goods or services provided to an individual, thereby excluding
services provided under contract with, and on behalf of, commercial entities. The Court
should reject any invitation to judicially rewrite the CSPA and hold, instead, as is
evident from the statute’s plain language and legislative history, that the CSPA does not
apply to mortgage servicers.
STATEMENT OF THE CASE AND FACTS

Before Barclays Capital Real Estate Inc. sold HomEq in September 2010, HomEq
serviced residential mortgage loans. It did so pursuant to contracts called Pooling and
.Servicing Agreements. These agreements were not made between HomEq and any
individual Ohio home buyers, but instead between HomEq and sophisticated entities
that own mortgage loan notes, including securitization trusts established specifically to
own the loans and sell interest (certificates) in them. Those notecholder entities — not
the individual borrowers — contracted with HomEq to service the loans on their behalf.

The Pooling and Servicing Agreements (“PSAs”) between HomEq and the
noteholders are lengthy and complex commercial contracts that govern the terms and
conditions under which HomEq is to service the residential mortgage loans so that the
notes are timely and properly paid. Relevant excerpts of the PSA associated with
Respondent Anderson’s mortgage are included in the Appendix to this Merit Brief, as

the Court directed in the GMAC case. See Entry, State ex rel. DeWine v. GMAC



Mortgage, LLC, Case No, 2011-0890 (Dec. 20, 2011).! The plain language of the PSA
attests to the fact that HomEq undertakes its contractual duties as a servicer for the
benefit of those holding the mortgage loan ﬁotes, not for the benefit of individual
homeowners like Respondent. The PSA states: “For and on behalf of the
Certificateholders, the Servicers shall service and administer the Mortgage Loans ***
[.]” See PSA, Appx. A-23 (Emphasis added.)

The key factual allegations in Respondent Anderson’s complaint against HomEq
are set forth in the District Court’s Certification Order. (Appx. A-50.) Anderson does
not allege that HomEq solicited or originated her mortgage or made her a loan. Nor
does she allege that HomEq ever owned or held the note associated with her mortgage.
Rather, the allegations merely describe some of the tasks that HomEq undertook to
service repayment of mortgage loan notes, e.g., accepting and applying mortgage
-;payments and other fees owed, resolving borrowers’ questions and disputes about their
mortgage loans, and purchasing home insurance as required by the note, if the borrower
failed to do so. See Cert. Order at 2-3. (Appx. A-51-A-52.) The alleged tasks are entirely
consistent with the conclusion that HomEq is acting on behalf of, and for the benefit of,
the noteholder — not the borrower. While on occasion HomEq likely answered a
question or resolved a dispute in favor of the borrower, or executed an agreement that
avoided a default on the part of the borrower, these activities do not negate the
fundamental purpose of mortgage servicing, which is to facilitate mortgage loan

repayment for the benefit of the noteholders. HomIqg's role as mortgage servicer is to

1 A complete copy of the PSA, which was a deposition exhibit in the case before
the certifying court, is available on the U.S. Securities and Exchange Commission’s
EDGAR website. Available at: http://www.sec.gov/Archives/edgar/data/1328228/
000091412105001167/ms839429ex4.txt.



see that the mortgage payments are properly made and applied, and to. avoid borrower
defaults so that the noteholders are repaid.

HomkEq moved to dismiss Anderson’s CSPA claim in the certifying court, arguing
that mortgage servicers are not “suppliers” and that mortgage servicing is not a
“consumer transaction” under the CSPA. Holding in abeyance his ruling on the CSPA
issues, Judge Carr issued the Certification Order on May 24, 2011, and designated
HomEq as the moving party. Just two days earlier, Judge Zouhary also certified to this
Court in the GMAC case the questions of whether mortgage servicers are “suppliers”
engaged in “consumer transactions” under the CSPA. Judge Zouhary also certified to
this Court the questions whether the prosecution of a foreclosure action by a mortgage
servicer constitutes a “consumer transaction” or renders the mortgage servicer a
“supplier” under the CSPA. The questions certified here by Judge Carr, however, do not
implicate any foreclosure activities — only mortgage servicing activities. For the
reasons set forth below, the Court should answer both certified questions in the negative

and confirm that mortgage servicers are not within the purview of Ohio’s CSPA.



ARGUMENT

1. ANSWER TO CERTIFIED QUESTION NO. 1: THE SERVICING OF A
BORROWER’S RESIDENTIAL MORTGAGE LOAN DOES NOT

CONSTITUTE A “CONSUMER TRANSACTION” AS DEFINED IN THE
OHIO CONSUMER SALES PRACTICES ACT, R.C. § 1345.01(A)
A.  This Court Applies Statutes As They Are Written, Resorting
To Interpretive Aids Only When Needed To Resolve
Ambiguities.

This Court adheres to its constitutional role in applying — not rewriting — the
laws enacted By the General Assembly. As the Court previously noted in another
certified-question case, the Court’s “duty *** is to give effect to the words used in a
statute, not to delete words used or to insert words not used.” Funk v. Rent-All Mart,
Inc., 91 Ohio St.3d 78, 80, 2001-Ohio-270, 742 N.E.2d 127; see also Kimble v. Kimble,
97 Ohio St.3d 424, 2002-Ohio-6667, 780 N.E.2d 273, 1 5, citing Bailey v. Republic
Engineered Steels, Inc., 91 Ohio St.3d 38, 40, 2001-Ohio-236, 741 N.E.2d 121 (noting
‘the “fundamental principle of statutory construction that where the meaning of a statute
is clear and definite, it must be applied as written.”)

The Court has applied these principles in other cases concerning the meaning and
scope of consumer-protection statutes. In State ex rel. Cordray v. Midway Motor
Sales, Inc., 122 Ohio St.3d 234, 2009-Ohio-2610, 910 N.E.2d 432, for example, the
Court declined the Attorney General’s invitation to hold that a statute governing
odometer-disclosure violations is a strict-liability statute. Id. at § 27. In doing so, the
Court invoked its well-established rule that “if the words be free from ambiguity and
doubt, and express plainly, clearly and distinctly, the sense of the law-making body,

there is no occasion to resort to other means of interpretation.” Id. at 1 15 (internal

quotation omitted.) This fundamental principle applies even to remedial statutes such



as the CSPA, which are subject to liberal construction — when construction is necessary.
As this Court has noted, “there is no need to liberally construe a statute whose meaning
is unequivocal and definite.” State ex rel. Auglaize Mercer Community Action Comm.
v. Ohio Civil Rights Comm., 73 Ohio St.3d '723, 727, 654 N.E.2d 1250 (1995) (holding
that a statute empowering state agencies to award attorneys’ fees to prevailing parties
after adjudications, even if it was a remedial statute subject to liberal construction, did
not apply to the Ohio Civil Rights Commission because the Commission did not meet
the plain terms of the statute’s multiple alternative definitions of “agency.”) The
Midway Motor Sales and Auglaize cases demonstrate why the Court should decline the
invitation of Anderson (and the State of Ohio as amicus curiae) to judicially rewrite the
CSPA to bring mortgage servicers within its purview.

B. Mortgage Servicing Is A Collateral Service Associated With

The Sale Of Real Estate And Is Not Subject To Ohio’s
Consumer Sales Practices Act.

The CSPA, by its own plain terms, defines a “consumer transaction” to include
only “a sale, lease, assignment, award by chance, or other transfer of an item of goods, a
service, a franchise, or an intangible.” R.C. 1345.01(A). Because real estate is neither a
good, service, franchise, nor intangible, it has long been the rule that the CSPA “has no
application in a ‘pure’ real estate transaction.” Brown v. Liberty Clubs, Inc., 45 Ohio
St.ad 191, 193, 543 N.E.2d 783 (1989). Depending on the facts, of course, aggrieved
purchasers of real estate may have other statutory or commeon-law remedies against
their sellers, but as this Court confirmed in Brown, the CSPA does not apply to a pure
real estate transaction.

Multiple Ohio courts have held that included within the “pure real estate”

exclusion from the CSPA are “collateral service[s] associated with the sale of real estate.”
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See, e.g., Hurst v. Enterprise Title Agency, Inc., 157 Ohio App.3d 133, 2004-Ohio-2307,
809 N.E.2d 689, 1 34, jurisdiction declined, 103 Ohio St.3d 1464 (holding that escrow
services were collateral to the real estate transaction and therefore not subject to the
CSPA), quoting Colburn v. Baier Realty & Auctioneers, 11th Dist. No. 2002-T-0161,
2003-0Ohio-6694, 1 13 (holding that an auctioneer’s service in connection with the sale
of real estate was a pure real estate transaction); see also Hanlin v. Ohio Builders and
Remodelers, Inc., 212 -F.Supp.2d 752, 757 (S.D.Ohic 2002) (holding that “closing
services” provided by a mortgage lender were “part and parcel of the real estate
transaction” and therefore not subject to the CSPA.)
Two state and federal courts in Ohio very recently have confirmed the principle
- that collateral services associated with the sale of real estate are outside the purview of
~the CSPA. Just this past April, U.S. District Judge Graham from the Southern District of
‘Ohio analyzed the collateral-service exception in a federal case related to the purchase of
a home. Milner v. Biggs, S.D. Ohio No. 2:10-¢v-904, 2012 WL 1188274 (Apr. 6, 2012).
After discovering water damage in the home, the buyers brought various claims against
the seller, the seller’s real estate agents, the buyers’ own real estate agents, the title
company, and the home inspector. The buyers asserted CSPA claims against their
agents, claiming that they committed unfair and deceptive acts in nearly a dozen
different ways. Citing Hurst and Hanlin, supra, however, Judge Graham concluded
that defendants’ acts of “reviewing the purchase contract and closing documents, and
arranging for the provision of home inspection and closing services that the purchase
contract *** expressly required be performed” were “part and parcel of the sale of the

house” and thus “outside the scope” of the CSPA. Milner, 2012 WL 1188274 at *12



(emphasis added). Accordingly, Judge Graham granted the defendants’ motion for
judgment on the pleadings as to the CSPA claims.

In late June 2012, Ohic’s Eighth District Court of Appeals applied the collateral-
service exception in a case that began as a foreclosure action brought by U.S. Bank
against two homeowneré, the Amirs. U.S. Bank v. Amir, 8th Dist. No. 97438, 2012-
Ohio-2772. In their answer to the foreclosure complaint, the Amirs claimed that they
were the victims of a property-flipping scheme, under which they were induced to
purchase the property through fraudulent misrepresentations, false loan documents,
and a fraudulent appraisal. The Amirs asserted CSPA claims against the property
appraiser and title searcher, but the court of appeals held that the trial court properly
granted a directed verdict on these claims, saying “[t]he appraisal services performed by
Hudak and the title services performed by Capuozzo were collateral services solely
-associated with the sale of real estate. Therefore, the claims involve a pure real estate
transaction and the CSPA is not applicable.” Amir, 2012-Ohio-2772, 1 43.

Mortgage servicing is akin to closing services, auctioneer services, escrow
services, appraisal services, and title services — all of which Ohio courts have previously
held are collateral to a pure real estate transaction and, therefore, not subject to the
CSPA. Accord Rico v. JP Morgan Chase Bank N.A., N.D. Tex. No. 3:10-cv-1643, 2011
WL 1792854 (May 10, 2011) (“Plaintiffs’ objective was to purchase their residence. All
ensuing loan servicings were incidental to that.”) In each of these contexts, those
accused of CSPA violations have had at least some interaction with individual
purchasers of real estate and have rendered a service that may benefit the purchasers.
In each of these contexts, however, Ohio courts have correctly determined that the
allegedly deceptive or unfair acts were, as Judge Graham put it in Milner, “part and
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parcel”. of the pure real estate transaction, making them (pursuant to the CSPA’s
definition of “consumer transaction,” and this Court’s decision in Brown) clearly cutside
the purview of the CSPA. The same result should hold for mortgage servicers. Mortgage
servicers like HomEq perform collateral services associated with the sale of real estate,
and Ohio courts agree that such collateral services are not regulated by the CSPA.

C. Mortgage Servicing Is Not A “Consumer Transaction” Under

The Plain Language Of R.C. 1345.01(A). Mortgage Servicing
Is Performed For The Benefit Of The Noteholders With
Whom HomEq Enters Into Pooling And Servicing
Agreements And Does Not Constitute A “Iransfer Of *** A
Service *** To An Individual” Under R.C. 1345.01(A).

Even assuming that the collateral-services exclusion from the Hurst, Colburn,
Hanlin, Milner, and Amir cases does not apply, there is another equally compelling
reason why mortgage servicing is not a “consumer transaction” as that term is defined in
R.C. 1345.01(A). Simply put, not every transaction involving an individual is a
“consumer transaction” subject to the CSPA. Indeed, in the opening lines of the Act in
R.C. Chapter 1345, the General Assembly carefully circumscribes the limited number of
transactions that are “consumer transactions” subject to the CSPA, saying:

(A) “Consumer transaction” means a sale, lease, assignment, award by

chance, or other transfer of an item of goods, a service, a franchise, or an

intangible, to an individual for purposes that are primarily personal,
family, or household, or solicitation to supply any of these things.
R.C. 1345.01(A) (emphasis added). It is undisputed that mortgage servicing is not a

»

“sale,” “lease,” “assignment,” or “award by chance.” It is also undisputed that no “item
of goods,” “franchise,” or “intangible” is exchanged in the context of mortgage servicing.
In order to qualify as a “consumer transaction,” then, mortgage servicing must be a

“transfer of *** a service *** to an individual for purposes that are primarily personal,

family or household.” It is not.



Mortgage servicing does not constitute a “transfer of *** a service *** to an
individual” as R.C. 1345.01(A) requires. Mortgage servicers like HomEq enter into
service agreements with noteholders, not with individual homeowners like Anderson.
HomEq's mortgage service obligations are set forth in lengthy and complex commercial
agreements, such as the attached PSA (Excerpted at Appx. A-17.) These agreements are
between HomEq and other sophisticated business entities — the owners of the mortgage
loan notes — not between HomEq and individual homeowners like Anderson. See
Anderson v. Barclays Capital Real Estate Inc. d/b/a HomEq Servicing, N.D.Ohio No.
3:09-CV-2335, Second Amended Complaint, {16 (Aug. 10, 2010).

Anderson does not allege that HomEq originated her loan or that HomEq is a
party to her note or mortgage. Nor does Anderson allege that HomEq ever owned or
held the note. HomEq’s agreement with the noteholder to service Anderson’s mortgage
~-may constitute a “transfer of *** a service” to the noteholder, but that does not equate to
a “transfer of *** a service” to Anderson. Under the State of Ohio’s administrative rules
intended to define with “reasonable specificity” the acts and practices which violate the
CSPA, “services” is defined as the “performance of labor for the benefit of another.”
Ohio Adm.Code 109:4-3-01(C)(2). As the plain language of Article III of the PSA states,
HomEq performed mortgage services “for and on behalf of the Certificateholders”
(emphasis addedj, not for the benefit of individual homeowners. See PSA (Appx. A-23.)
While mortgage servicers may at times answer a borrower’s questions about the status
of their loan, or resolve a dispute in favor of the borrower, or execute an agreement that
avoids a default on the part of the borrower, these activities do not negate the
fundamental purpose of mortgage servicing, which is to facilitate mortgage loan
repayment for the benefit of the noteholders.
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Two well-reasoned opinions from Minnesota illustrate this principle. In
Rossbach v. FSB Mortgage Corp., Minn.Ct.App. No. C3-97-1622, 1998 WL 156303 (Apr.
7, 1998), the Court of Appeals of Minnesota concluded that a mortgage servicer was not
subject to claims by a mortgagor under that state’s Consumer Fraud Act. The mortgage
servicer in Rossbach, like HomEq, “collected various escrow fees from [the homebuyer]
including hazard insurance, property taxes, and private mortgage insurance (PMI)
premiums and forwarded them to the requisite agencies.” Id. at *2. Affirming the trial
court’s grant of summary judgment to the mortgage servicer on the plaintiff’s consumer
claim, the court of appeals explained that the mortgage servicer, which had acquired the
servicing rights to the plaintiff's mortgage eight years after her home purchase, was
“acting only as a facilitator of payments” and “did not provide services directly to ***
[the borrower];” any service that the loan servicer “provided was according to the
‘service confract and for the benefit of [the noteholder].” Id. at *3.

In another case, Independent Glass Assn., Inc. v. Safelite Group, Inc., D.Minn.
No. 05-238 ADM/AJB, 2005 WL 2093035 (Aug. 26, 2005), a federal judge in
Minnesota followed Rossbach and held that no suit arose under Minnesota’s Consumer
Fraud Act against Safelite, which provides third-party administrator services to
insurance companies for auto glass repairs, saying “Safelite provides the service for the
benefit of the insurance companies, rather than the benefit of the car owner. *** Any
‘services’ Safelite performed as third party administrator were performed as an
intermediary and for the benefit of its insurance company clients.” Safelite, 2005 WL
2003035, at *7-8. Thus, even though the individual consumer victim of a broken
windshield may enjoy some benefit from the third-party administrator’s prompt and
efficient processing of a claim — such as the ability to drive away quickly with a newly
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repaired windshield — that is not sufficient to bring the third-party administrator within
the purview of Minnesota’s Consumer Fraud Act.

The same logic applies here, and the Court should adopt the reasoning of these
Minnesota state and federal courts. Just as the services performed by Safelite were “for
the benefit of its insurance company clients,” the services performed by mortgage
servicers like HomEq are for the benefit of their noteholder clients — the businesses with
which they have contractual agreements. Thus, mortgage servicing does not constitute a
“transfer of *** a service *** to an individual” as the definition of “consumer
transaction” requires under the plain language of R.C. 1345.01(A).

Other recent decisions from beyond Ohio confirm the reasoning in Rossbach and

Safelite, and hold that mortgage servicing is not performed in connection with a
“consumer transaction.” In Salehi v. Wells Fargo Bank, N.A., E.D.Va. No. 1:11-cv-1323,
12012 WL 2119333 (June 11, 2012), for example, the plaintiff alleged that a mortgage
servicer provided false statements of the amount due under a mortgage note and
collected money that the plaintiff did not owe. The plaintiff alleged a claim against the
mortgage servicer under Virginia’s Consumer Protection Act, which provides, among
other things, that it is unlawful for a supplier to employ “deception, fraud, false
pretense, false promise, or misrepresentation in connection with a consumer
transaction.”” Id. at *1, 5, quoting Va.Code Ann. § 59.1-200(A)(14)(2011). The district
court dismissed the plaintiffs complaint for “fail[ing] to allege [that] the false
statements to Plaintiff were made in connection with a consumer transaction.” Id at *6
(emphasis added.) Notably, like Ohio’s definition of “consumer transaction,” Virginia’s
embraces sales of goods or services “primarily for personal, family, or household
purposes.” Id., quoting Va. Code Ann. § 59.1-198 (2011).
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Other federal courts interpreting state consumer protection laws have reached
similar conclusions. E.g., Rico, supra, 2011 WL 1792854 at *5 (“The record is clear that
the objective of [Plaintiffs’] transaction was not to administer the loan, process
payments, maintain and adjust an escrow account, or prepare all necessary documents
to complete the loan; Plaintiffs’ objective was to purchase their residence. All ensuing
loan servicing were incidental to that. Accordingly, because Plaintiffs were attempting
only to borrow money to pay for the Property, *** they do not meet the classification of
a ‘consumer’ under the Act.”) (Emphasis added); In re G-Fees Antitrust Litigation, 584
F.Supp.2d 26 (D.D.C. 2008) (holding that District of Columbia and Virginia consumer
protection laws do not apply to corporations in the secondary mortgage market such as
Fannie Mae and Freddie Mac because “plaintiffs are unable to allege that they are
consumers of anything Fannie Mae provides.”)

Accordingly, mortgage servicing is not a “consumer transaction” under the plain
language of R.C. 1345.01(A). Mortgage secrvicing is performed for the benefit of the
noteholders with whom HomEq enters into Pooling and Servicing Agreements, not for
the benefit of individual homeowners, and mortgage servicing does not constitute a

“transfer of *** a service-*** to an individual” as the statutory definition requires.

II. ANSWER TO CERTIFIED QUESTION NO. 2: ENTITIES THAT
SERVICE RESIDENTIALL. MORTGAGE LOANS ARE NOT

“SUPPLIERS *** ENGAGED IN THE BUSINESS OF EFFECTING OR
SOLICITING CONSUMER TRANSACTIONS” WITHIN THE
MEANING OF THE OHIO CONSUMER SALES PRACTICES ACT, R.C.

1345.01(C).
As explained above, mortgage servicing is not a “consumer transaction” under
R.C. 1345.01(A) because it does not constitute a “transfer of *** a service *** to an

individual” as the plain language of R.C. 1345.01(A) requires. Because the definition of
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“supplier” in R.C. 1345.01(C) includes only those entities in the business of effecting or
soliciting “consumer transactions,” HomEq and other mortgage servicers are not
“suppliers” under the plain language of the Act. Where there is no “consumer
transaction,” there can be no “supplier” under the plain meaning of R.C. 1345.01(C).
Moreover, mortgage servicers also are not “suppliers” under the Act because they do not
“effect” or solicit consumer transactions, as the plain language of the CSPA requires.

The definition of “supplier” in' R.C. 1345.01(C) embraces only those entities
“effecting” or soliciting consumer transactions. There has never been any contention by
Anderson or her amicus curiae that mortgage servicers “solicit” consumer transactions.
Mortgage servicers contract exclusively with the noteholders, and never with the
individual borrowers, so it would make little sense as a preictical matter for mortgage
servicers to “solicit” business from individual homeowners.

As to whether mortgage sérvicers “effect” consumer transactions, the General
Assembly’s choice of fhe term “effecting” here (and not the broader term, affecting) is a
meaningful one. To “effect” something means means “to bring about; to make happen.”
Black’s Law Dictionary at 592 (gth Ed. 2009); see also R.C. 1.42 (“Words *** shall be
read in context and construed according to the rules of grammar and common usage.”)
One can imagine many ways that an entity might “affect” an individual’s residential
mortgage loan, even if that entity were not a party to the mortgage loan itself. Arguably,
even mortgage servicers “affect” the parties’ performance under a mortgage loan by
facilitating that performance. But the statute says “effect” and that term has a specific -
and very different — meaning than “affect”. Notably, in its recently published Writing
Manual and Guide to Citations, Style, and Judicial Opinion Writing, this very Court has
noted the key distinction between the verbs “effect” and “affect,” saying:
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Affect as a verb means to influence or act on. For example,

“Her attempts to affect the legislative process were

unsuccessful.” “The wound affected his ability to walk.,” ***

Used as a verb, effect means to achieve or bring about. For

example, “The mediator sought to effect a settlement.”
Supreme Court of Ohio Writing Manual at 111 (2011).

Mortgage servicers do not “bring about” or “make happen” the transactions
between individual Ohio homeowners and their sellers or mortgage lenders. Mortgage
servicers do not “effect” consumer transactions, whether those consumer transactions
are the sale of real estate to an individual consumer or the extension of a mortgage loan
to an individual consumer. As HomEq did in Anderson’s case, mortgage servicers —
pursuant to agreements with noteholders, not individual borrowers — receive scheduled
periodic payments from borrowers and apply them toward principal, interest, and other
.obligations, and perform other payment-related processing services. Accordingly,
mortgage servicers are not engaged in the business of “effecting” or soliciting any
“consumer transaction” subject to the CSPA. For that additional reason, mortgage
-servicers are not “suppliers” subject to the Act, and the Court should answer the second
certified question in the negative.

III. RESPONDENT - ANDERSON - BYPASSES THE THRESHOLD
DEFINITIONS OF “CONSUMER TRANSACTION” AND “SUPPLIER”
IN R.C. 1345.01(A).

Instead of carefully analyzing the threshold definitions of “consumer transaction”
and “supplier,” as HomEq has set forth above in response to the certified questions,
Respondent Anderson has previously argued (in the certifying court, and also in the
GMAC case as an amicus curiae) that mortgage servicing is not expressly included
among the statutory exemptions to the CSPA. Thus, Anderson has argued, mortgage

servicers — not being expressly listed among the named exemptions — must be covered
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by the CSPA. Put another way, Anderson has contended that everyone and everything is
subject to the Act unless expressly exempted. See, e.g., Merit Brief of Amicus Curiae
Sondra Anderson in GMAC at 10 (“an entity is included [in the CSPA’s coverage] urﬂess
specifically excluded.”); see, also, id. at 11 (“None of these exceptions applies to a stand
alone mortgage servicer.”)

As this Court has explained, however, that.is simply not how the Court analyzes
the scope and application of the CSPA. See, e.g., Heritage Hills, Ltd. v. Deacon, 49 Ohio
St.3d 80, 82, 551 N.E.2d 125 (1990). There, this Court held that the CSPA does not
apply to residential lease transactions despite “the Act [] not specifically exclud[ing] a
lease of real property.” Id., 49 Ohio St.3d at 82; see also In re Midwest Eye Center, 104
Ohio App.3d 215, 217, 661 N.E.2d 774 (1995) (finding it unnecessary to consider
exceptions to statute regarding reviewability determinations of Department of Health
where “threshold criterion” in statute defining “reviewable activities” was not met.) The
fact that remedial laws such as the CSPA are to be liberally construed pursuant to R.C.
1.11 does not mean that courts are to sweep aside the General Assembly’s threshold
definitional requirements and focus only on certain listed exceptions. Put another way,
although mortgage servicers are not specifically identified in the statute as being exempt
from the CSPA, mortgage servicing does not meet the threshold definitional
requirements of the Act. There is no need for the General Assembly to expressly carve
out specific businesses from the purview of the Act when those businesses do not qualify

under those threshold definitional requirements.
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IV.. IF THE COURT FINDS R.C. 1345.01(A) OR (C) AMBIGUOUS, THEN
THE RULES OF STATUTORY CONSTRUCTION CONFIRM THAT
THE GENERAL ASSEMBLY NEVER INTENDED TO REGULATE
MORTGAGE SERVICERS UNDER THE ACT.

If the Court finds that the CSPA is ambiguous as to whether mortgage servicing is
a “consumer transaction,” then the Court should “turn to other considerations to
determine the intent of the General Assembly, as permitted by R.C. 1.49.” Griffith v.
City of Cleveland, 128 Ohio St.3d 35, 2010-Chio-4905, 941 N.E.2d 1157, at § 14. R.C.
1.49 sets forth a non-exclusive list of faétors for fhe Court to consider when interpreting
an ambiguous statute. See Ackison v. Anchor Packing Co., 120 Ohio $t.3d 228, 2008-
Ohio-5243, 897 N.E.2d 1118, at Y 37-43. Above all, however, “[t]here is no authority
under any rule of statutory construction to add to, enlarge, supply, expand, extend or
improve the provisions of the statute to meet a situation not provided for.” In re Estate
of Roberts, 94 Ohio St.3d 311, 317, 2002-Ohio-791, 762 N.E.2d 1001 (citations and
internal quotations omitted). |

A,  “Former Statutory Provisions” And “Laws Upon The Same

Or Similar Subjects” Demonstrate That The General
Assembly Did Not Intend For The CSPA To Apply To
Mortgage Servicing.

From its inception through January 1, 2007, the CSPA did not cover any
transactions in connection with residential mortgage loans. See Torrance v. Cincinnati
Mortgage Co. Inc., 8.D.Ohio No. 1:08-CV-403, 2009 WL 961533, at *3-4 (Mar. 25,
2009), citing Lewis v. ACB Business Services, 135 F.3d 389, 412 (6th Cir. 1998). The
CSPA specifically excluded from the term “consumer transaction” all transactions with
financial institutions and “dealers in intangibles,” including mortgage lenders. See R.C.
5725.01; Torrance, 2009 WL 961533, at *3-4 (“This exclusion applied universally to

mortgage lenders[.]”), citing Zanni v. Stelzer, 174 Ohio App.3d 84, 2007-Ohio-6215,
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880 N.E.2d 967, at 1 12 (“[U]nder the plain language of the CSPA, one who engages in
the business of buying or selling mortgages qualifies as a ‘dealer in intangibles’ and is
exempt from the Act.”)

Effective January 1, 2007, the General Assembly expanded the scope of the CSPA
to make subject to the CSPA three carefully delineated transactions and entities relating
to residential mortgage loans: “transactions in connection with residential mortgages
between loan officers, mortgage brokers, or nonbank mortgage lenders and their
customers.” (Emphasis added.) See Am.Sub.S.B. No. 185, Section 1345.01(A) (2006)
(Appx. A-02); see also Am.Sub.S.B. No. 185, Final Analysis at 1 (2006) (Appx. A-06)
(stating that Am.Sub.S.B. 185 “[e]xpand[ed] the application of the [CSPA] to include
certain consumer transactions in connection with a residential mortgage.”); Torrance,
2009 WL 961533, at *3—4. All other transactions in connection with residential
mortgage loans — including mortgage servicing — remained outside the scope of the
CSPA, as they had been for more than three decades. Indeed, “loan officers, mortgage
brokers, or nonbank mortgage lenders” are all involved in the origination, purchase, and
sale of mortgage loans and do not include individuals or entities like HomEq that merely
service a loan on behalf of the true owner of the mortgage. See R.C. 1345.01(H), (J), and
(K). None of these residential-mortgage-related amendments to Chapter 1345 apply to
mortgage servicing and mortgage servicers. Had the General Assembly desired to add
mortgage servicers to the list of “loan officers, mortgage brokers, or nonbank mortgage
lenders,” whose transactions would thereafter be subject to the CSPA, it could have
easily done so.

Thus, the General Assembly originally excluded all transactions related to
residential mortgages from the CSPA, then “[e]xpand[ed] the application” of the CSPA
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to include only certain specific transactions related to residential mortgages:
“transactions in connection with residential mortgages between loan officers, mortgage
brokers, or nonbank mortgage lenders and their customers.” See Am.Sub.S.B. No. 185,
Final Analysis at 1, 5 (2006) (Appx. A-06, A-08.) This modest and carefully limited
expansion of the CSPA simply did not capture mortgage servicers like HomEq.
Subsequent actions of the Ohio General Assembly likewise demonstrate its belief
that the CSPA does not now apply to mortgage servicing and mortgage servicers. In
May 2009, for example, the Ohio House of Representatives of the 128th General
Assembly passed House Bill 3, which, among other things, if enacted, would have
required mortgage servicers to register with the State and would have made the CSPA
applicable to mortgage servicers. See Am.Sub.H.B. No. 3, Section 1323.361 {(as passed
by the House, May 20, 2009), lines 1855-1864, at 61 (Appx. A-12.) On January 12, 2010,
in his testimony before the Senate Finance & Financial Institutions Cbmmittee, House
Bill 3’s sponsor, Representative Mike Foley, compared House Bill 3 to the January 1,
2007 amendments and enactments to the CSPA and explained that the CSPA would
apply to mortgage servicers if the General Assembly enacted House Bill 3:
House Bill 3 seeks to introduce best practices and necessary standards to
servicers that are not already substantially regulated through their
connection to a state or federally chartered lending institution. By the
authority of language similar to that which the legislature applied to
mortgage brokers in Senate Bill 185 of the 126th General Assembly, the
Department of Commerce and Attorney General would ensure that
servicers meet professional standards of operation and engage in
appropriately robust efforts to modify mortgages and maintain
homeownership when it is reasonably possible and equitable. Moreover,
licensed servicers would be subject to Ohio’s Consumer Sales Protection
[sic] Act.
(Emphasis added.) Am. Sub. H.B. No. 3, Sponsor Testimony, State Representative Mike
Foley (Jan. 12, 2010) (Appx. A-14.)
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Sponsor Foley’s testimony is significant in at least two ways. First, it analogizes
House Bill 3 to Senate Bill 185 of the 126th General Assembly, also known as the Ohio
Homebuyers’ Protection Act. As discussed above, Senate Bill 185 “[e]xpand[ed] the
application of the [CSPA] to include certain consumer transactions in connection with a
residential mortgage” by revising the definition of “consumer transaction” to “expressly
include[] transactions in connection with residential mortgages between loan officers,
mortgage brokers, and nonbank mortgage lenders and their customers[.]” In other
words, House Bill 3 — if enacted — would have expanded the application of the CSPA to
include mortgage servicing within the definition of “consumer transaction,” just as
Senate Bill 185 had previously expanded the scope of the CSPA to include transactions
in connection with residential mortgages between loan officers, mortgage brokers, and
nonbank mortgage lenders and their customers. Second, Sponsor Foley’s testimony
states that under House Bill 3, mortgage servicers “would be subject to Ohio’s Consumer
Sales Protection [sic] Act” (emphasis added), implying that mortgage servicers are not
presently subject to the CSPA. House Bill 3, however, was never passed by the General
Assembly and thus never became law.

Two other bills intended to regulate mortgage servicing were introduced in the
129th General Assembly in early 2011 but have also not been enacted into law. See S.B.
No. 14, Section 1323.19 (as introduced in February 2011 by Senator Skindell to establish
the Residential Mortgage Servicers Registration Act, to be administered by the
Superintendent of Financial Institutions of the Department of Commerce), lines 1552-
1561, at 51 (Appx. A-59); H.B. No. 187, Section 1323.19 (as introduced in April 2011 by

Representatives Driehaus and Foley to establish the Residential Mortgage Servicers
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Registration Act, to be administered by the Superintendent of Financial Institutions of
the Department of Commerce), lines 1555-1564, at 51 (Appx. A-61.)

The Court considers pending and failed legislation in determining legislative
intent. See, e.g., Heritage Hills, supra, 49 Ohio Sf.3d at 82-83. In Heritage Hills, on its
way to holding that the CSPA does not apply to residential lease transactions, the Court
relied on the General Assembly’s rejection of a bill that would have specifically included
the lease of real property within the definition of “consumer transaction” as evidence
that residential lease transactions are not “consumer transactions” under the CSPA. See
49 Ohio St.3d at 82-83. In the same way that the Court in Heritage Hills considered
failed legislation in its analysis, the Court in this case should consider the rejected
House Bill 3 as evidence that the General Assembly does not intend for the CSPA to
apply to mortgage servicers. See also United States v. Riverside Bayview Homes, Inc.,
474 "U.S. 121, 137-138, 106 S.Ct. 455, 88 L.Ed.2d 419 (1985) (although “chary” of
ascribing significance to Congress’s failure to act, the U.S. Supreme Court unanimously
assigns significance to Congressional rejection of a proposed House bill that would have
narrowed the definition of “waters” subject to jurisdiction of the Army Corps of
Engineers under the Clean Water Act.).

In the time since the CSPA’s passage in 1972, the General Assembly has amended
the CSPA eight times, including one amendment during the pendency of this
proceeding, and yet has never altered the CSPA’s scope to encompass mortgage
servicers. House Bill 3 was a proposed alteration of the scope of the CSPA, as Sponsor
Foley testified that mortgage servicers “would be” subject to the CSPA, and the General

Assembly declined to pass that bill. This Court should decline any invitation from
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Anderson or her amici to make the CSPA say something that the General Assembly
purposefully decided that it should not say.

B. “The Consequences Of A Particular Construction”

Demonstrate That The General Assembly Did Not Intend For
The CSPA To Apply To Mortgage Servicing.

Anderson and her amici are asking the Court to construe the CSPA in a way that
would render superfluous the definitions of “consumer transaction” and “supplier.” Of
course, the General Assembly intended for the definitions of “consumer transaction”
and “supplier” to have meaning. If the Court construed the CSPA to cover mortgage
servicers, then anyone or anything that has any contact with a potential consumer would
be subject to the CSPA, unless one of the exceptions applied. This was not the intent of
the General Assembly when it enacted the CSPA. See R.C. 1.47(B); see also D.A.B.E.,
Inc. v. Toledo-Lucas County Bd. bf Health, 96 Ohio St.3d 250, 2002-Ohio-4172, 773
N.E.2d 536, at { 26 (answering question certified from the N.D. Ohio regarding whether
statute vested local boards of health with plenary authority to adopt any regulations
deemed necessary for the public health, and noting that “words in statutes should not be
construed to be redundant, nor should any words be ignored. *** No part should be
treated as superfluous unless that is manifestly required, and the court should avoid that
construction which renders a provision meaningless or inoperative.” (citations and
internal quotations omitted)). If the Court construed the CSPA to cover mortgage
servicers, effectively rendering anyone or anything that has any contact with a
homebuyer subject to the CSPA, then consider the effect of such a decision on the
“collateral services” principle discussed above. Instead of being outside the purview of
the CSPA as providing merely “collateral services” to pure real estate transactions, as

several Ohio state and federal courts have agreed they should be, all of these collateral
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service providers would find themselves in jeopardy of CSPA suits from aggrieved

homebuyers. If such a sea-change in the CSPA is warranted, then it should be

accomplished by the legislature in the form of new legislation.

V. MORTGAGE SERVICERS ARE REGULATED UNDER FEDERAL LAW,
MAKING IT ALL THE MORE UNNECESSARY FOR THIS COURT TO
JUDICIALLY REWRITE THE CSPA.

Those who advocate in favor of bringing mortgage servicing under the purview of
the CSPA sometimes suggest that the industry operates in a regulatory vacuum, where
Ohio consumers such as Respondent are the victims of an unsupervised industry where
“anything goes.” But this is simply not true. In fact, the website of the federal
Consumer Financial Protection Bureau (“CFPB”) (established under the Dodd-Frank
Act), which operates under the leadership of former Ohio Attorney General Richard
Cordray, provides a helpful summary of the many federal laws that already regulate the
mortgage servicing industry. See CFPB Mortgage Servicing-Examination Procedures
(Appx. A-43.)2 As CFPB’s website explains, a constellation of federal laws that are
already in place impose a myriad of requirements upon the mortgage servicing industry:

e The Real Estate Settlement Procedures Act (RESPA) and its
implementing regulation, Regulation X, impose requirements for

servicing transfers, written consumer inquiries, and escrow account
maintenance,

» The Truth in Lending Act (TILA) and its implementing regulation,
Regulation Z, generally impose requirements on owners for home
mortgage ownership transfers. It also imposes requirements on
servicers regarding crediting of payments, imposition of late fee and
delinquency charges, and provision of payoff statements with
respect to closed-end consumer credit transactions secured by a
principal dwelling. For open-end mortgages, Regulation Z

2 Available at:
http://www.consumerfinance.gov/guidance/supervision/manual/mortgage-servicing-
examination-procedures/.
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provisions related to payment crediting and error resolution.apply
to the extent that the servicer is a creditor.

o The Electronic Funds Transfer Act (EFTA) and its implementing
regulation, Regulation E, impose requirements if servicers within
the scope of coverage obtain electronic payments from borrowers.

¢ The Fair Debt Collection Practices Act (FDCPA) governs collection
activities conducted by third-party collection agencies, as well as
servicer collection activities if the servicer acquired the loan when it
was already in default.

o The Homeowners Protection Act (HPA) hmits private mortgage
insurance that can be assessed on customer accounts.

e The Fair Credit Reporting Act (FCRA) requires servicers that
furnish information to consumer reporting agencies to ensure the
accuracy of data placed in the consumer reporting system. The
FCRA also limits certain information sharing between company
affiliates.

o The Gramm-Leach-Bliley Act (GLBA) requires servicers within the
scope of coverage to provide privacy notices and limit information
sharing in particular ways.

« The Equal Credit Opportunity Act (ECOA) and its implementing
regulation, Regulation B, apply to those servicers that are creditors,
such as those who participate in a credit decision about whether to
approve a mortgage loan modification. The statute makes it -
unlawful to discriminate against any borrower with respect to any
aspect of a credit transaction [on the basis of race, color, religion,
national origin, sex, marital status, age, receipt of public assistance,
or the borrower’s exercise of rights under the Consumer Credit
Protection Act.]

(Id., Appx. A-44-45.)
These federal laws are not the end of the story. As CFPB’s website goes on to
explain, only days ago on August 10, 2012, the Bureau proposed brand new mortgage

servicing rules to protect consumers.3 These proposed rules, which fill hundreds of

3 David Silberman, CFPB Blog Post, Putting the “service” back in “mortgage servicing”
(Aug. 10, 2012), available at: http://www.consumerfinance.gov/blog/putting-the-
serviceback-in-mortgage-servicing/. (Appx. A-47.)
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pages, would implement the Dodd-Frank Wall Street Reform and Consumer Protection
Act provisions regarding mortgage loan servicing.4 Thus, there can be no debate that
mortgage servicers are currently regulated under federal law (and soon will be even
more comprehensively regulated, upon adoption of the new proposed rules), making it
all the more unnecessary and inappropriate for this Court to judicially rewrite an
existing state consumer protection statute that the General Assembly never intended to
apply to mortgage servicers.

CONCLUSION

For the foregoing reasons, and for the reasons previously briefed and argued to
the Court in the GMAC certified-question case, this Court should answer both of the
questions certified by the Northern District of Ohio in the negative. By its plain
language, the CSPA does not apply to mortgage servicers. HomEq is not engaged in a
“coﬁsurner transaction” when, pursuant to its Pooling and Servicing Agreements with
noteholders — not consumers, it services residential mortgage loans for the benefit of
those noteholders. Nor is HomEq a “supplier[ ]*** engaged in the business of effecting
or soliciting consumer transactions.” HomEq does not solicit mortgage loans, nor does
it effect (“bring about”) them. These conclusions are compelled by the plain language of
R.C. 1345.01(A) & (C), as well as the canons of statutory construction set forth in R.C.
1.49. These conclusions are also confirmed by the 128th General Assembly’s rejection of

legislation that, if enacted, would have brought mortgage servicers within the purview

4 As of the date of this filing, the new proposed rules had not yet been published by the
Federal Register. Links to the proposed rules are available on the CFPB’s website, at:
http://files.consumerfinance.gov/f/201208_cfpb_tila_proposed_rules.pdf (TILA
proposal, 12 C.F.R. Part 1026); and
http://files.consumerfinance.gov/f/201208_cfpb_respa_proposed_rules.pdf (RESPA
proposal, 12 C.F.R. Part 1024).
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of the Act. HomEq thus respectfully requests that the Court answer both certified
questions in the negative and, pursuant to S.Ct. Prac. R. 18.8, deliver its opinion to the

certifying court.

Respectfully submitted,
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(126th Generat Asse;nk;}v)
(Amended Substitte Senate Bill Number 185}

ANACT

To amend sections 109.572, 1321.57, 1322.02, 1322.03,
1322.031, 132204, 1322.041, 1322.051, 1322.06,
1322.061, 1322.062, 1322.07, 1322.10, 1322.11,-1322.99,
1343.011, 1345.01, 1345.02, 1345.03, 1345.03, 1345.07,
134509, 1349.25, 1349.27, 1349.31, 3953.23, 4735.05,
4763.03, 4763.05, 4763.06, 4763.12, 4763.13, and
4763.99 and to enact sections 1321.541, 1322.063,
1322.064, 1322074, 1322075, 1322.081, 1345.031,
1345001, 1349.271, 1349.41, 1349.43, 1349.44, 1340.71,
134972, 3953.30, 3953.32, 395333, 395335, and
4763.19 of the Revised Code 10 modify the application of

- the Consurier Sales Fractices Act and the Consumer
Credit Mortgage Loan Law; to generzlly prohibit the

' appraissl of real estate for a mostgage loan without state
certification or licenswre; to require that a national
criminal background check be conducted on all applicants
for 2 mortgage broker certificate of registration, loan
officer license, or real cstatc appraiser certificate or
license; to modify the Mortgage Broket/Losn Officer
Law with respect to disclosure of information, duties and
standards of care, prohibited acts, record keeping,
educationa! requirements, and pre-licensure examination;
o modify the Title Insurance Agent Law; 1o establish the
Consumer Education Finance Board; and to make other
changes relative to mortgage lending, ‘

Be it enacted by the General Assembly of the State of Ohio:
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Am. Sub, S. B. No. 185
' 43

receive either directly or indirectly from a seller or buyer of real estate any
discount points in cxcess of twe per cent of the original principal amount of
the residential morigage. This division is not a limitation on discount points
or other charges for purposes of section 501(b)4) of the "Depository
~ Institutions Deregulation and Monetary Control Act of 1980," 94 Stat. 161,
120, SCA 173Sf 79.. _ )

residentia} morigage obirgatmns sontrasiod bes
1075 may be prepaid -or refinenced without penalty at any tlmc aﬂﬁr ﬁvc

vears from the execution date of the mortgage. Prior to such time a

prepayment or refinancing penalty may be provided not in excess 6f one per -

vent of the ongmal pnnc:pat amount of the msxdﬂntmi mortgage C

N Ses, 134501, As msed I sections 1345, Olto 1345.13 of the Revised

Code:

{A) "Ccmsumer tansachon mms a sale, lease, assignment, awa.rd by
chance, or other transfer of an item of goods, a service, a franchise, or an
ntangible, to an individual for purposes that are pnmaniy personal, f&mﬁy,
or household, or solicitation to supply any of these things. "Consumer
tranggetion” does pot inelude transactions between persons, defined in
sectzons 4905 03 and 5725.01 of the Rev:sed Gode and theu customers,

ngggmg,xs, t:msactums between certnﬁed pubhc accountants or pubhc

accountants and their clients; transactions beiween attorneys, physicians, or -

dentists and their clients or patients:; and transactions between veterinarians
and their patients that pertain to medical treatment but not ancillary services.
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Am. Sub. §. B, No. 185
‘ 44

(B) "Person" includes =am in&ividual, corporation, govemment,
govemmenta! subdivision or agency, business frust, estate, trust, partnership,
association, cooperative, or other legal entity.

(C) "Supplier" means a seller, lessor, assignor, franchiser, or other

-'person engaged in the busidess of effecting or scliviting conswmer
transactrons, whether or not the pe.rson deals direcﬂy w1t'n the cOnsumer. ﬁ‘

(D} "Ce“ means & person who engages in & consumer fransaction
with a supplier,

{E) "Knowledge” means actual awareness, but such actual awareness

may be inferred where objective mamfestatxons mdtcate that the individual
involved acted with such awareness.

{F) "Natural gas service™ means the sele of nataral Bas, excluswe of any
distribution or ancillary service.

(3} "Public telecommunicstions service” means the transmission by
eiactmmagneuc or other means, other than by a telcphnne company as
defined in section 4927.01 of the Revised Code, of signs, signals, writings,
images, sounds, mossages, or data originating in this state regardless of
actual call routing. "Public telecommumications service” excludes a system,

including its construction, maintenance, or operation, for the provigion of

telecotnmumications service, or any portion of such service, by any entity for

the sole and exclusive use of that entity, its parent, a snhsxdiary, oran

affiliated entity, and not for resale, directly or indirectly; the provision of
terminal equipment used to origivate telecommunications service; broadoast

transmission by radio, tefevision, or satellite broadcast stations regui&tad by -

- the federai govezmnent or cabie teéewsmn service.
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Am. Sub. §. B. No. 185

Sec, 1345.02. {A) No supplicr shall commit an unfair or deceplive act or
practice in conncction with a consumer transaction. Such an wnfair or
deceptive act or practice by a supplier viplates this section whether it occurs
before, during, or afier the fransaction.

{B) Without iumtmg the scope of division (A} of this section, the act or

- _practice of a supplier in representing any of the following is deceptive:
(1) That the subject of a consumer frapsaction hag sponsorship,

approval, performance chamtensucs, accessories, uses, or benefity that it

‘does not have;

(2) "That the subject of a consumer transaction is of & particalar standard,

quahty, grade, style, preseription, or model, if it is not)
{3} That the subject of a consumer wansaction is new, ot unused, ifitis

not;
{4y That the subject of a consumer transacnon is available 10, the

. consummer for a reason that does not exist;

(5) That the subject of a consumer iransaction has been supphed in
accordance with a previcus representation, if it hag not, except that the act of
a supplier in fmishing similar merchandise of equal or greatar value a5 a
aood fkith substitute does not violate this section;

(6) That the subject of a consummer transaction wiil be supplwci in greater
quentity than the supplier intends;

(7) That replacement or repair is needed, if it is not;

{8) That a specific price advantage exists, if it does ot;

" (9) That the supplier has a sponsorship, approval, or affiliation that the

supplier does not have;

(10) That a consumer transaction mvoives or does not involve a
warranty, a disclaimer of watranties or other rights, remedies, or obhgamons
if the reprcsentatlm is false,

{C) In construing division (A) of this section, the coust shalf give due
consideration and great weight to federal trade commission orders, frade
regulation mules and guides, and the federal courts' intorpretations of
subsection 45 (2){1) of the "Federal Trade Commission Act," 38 Stat 717
(1914), 15 U1.8.C.A. 41, us amended. :

(I} No supplier shell offor 1o a consumer or represent that 2 consamer
will receive a rcbate, discoumt, or other benefit as an inducement for
enteriug into a consumer transaction in return for giving the supplier the
names of prospective consumers, or otherwise helping the supplier io enter
into other consurner transactions, if earning the benefit is contingent vpon an
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Final Analysis
Jennifer 4. Parker Legisiative Service Commission

Daniel M. DeSantis
Amber Hardesty

Anm. Sub. 8.B. 185
126th General Assembly
- {As Passed by the General Assembly)

Sens. Padgeit, Schuring, Roberis, Carey, Amstutz, Armbruster, Brady, Dann,
" Fedor, Fingerhut, Grendell, Hagan, Harris, Jacobson, Miller, Prentiss,
Spada, Zurz, Mumper, Clancy, Cates, Wilson, Kearney, Miller, D.

Reps. Celey, Smith, G, Wagoner, Hagan, Schuneider, Evans, C,, Patton, T.,
White, Smith, 8., Stewart,J., Stewart, D., Allen, Healy, Koziura,
Bocelérl, Widener, Aslanides, Barreit, Beaity, Blessing, Book,
Chandier, Collier,. DeBose, DeGeeter, Distel, Dolan, Domenick,
Drichaus, Evans, ., Fende, Fessier, Flowers, Garrison; Giib, Hartnett,
farwood, Hughes, Key, Kilbane, Martin, Mason, MceGregor, J.,

. McGregor, R, Mitchell, Oelslager, Otterman, Patton, S., Perry,
Peterson, Redfern, Refdelbach, Sayre, Schaffer, Schlichéer, Skindell,
Strahorn, Sykes, Ujvagn, Widowiield, Williamas, Woodard, Yates, Yako

-Effective date: September 21, 2006; Sections I and 2 effsctive January I, 2007

ACT SUMMARY

Bxpands the application of the Consumer Sales Practices Act to include
certain censm:aer transactions in connection with 4 residential mortgage.

Generally prohzbus the appraisal of real estate for a mortgage loan
without state certification or hcensm :

Prohibits any person from corrupting or improperly influencing the

independent judgment of a real estate appraiser with respect to the value
of the dwcllmg offered as security for a. mortgage loan,

Reguires that a national criminal background check be conducted on all
applicants for a real estate appraiser certificate or license, a mortgage
broker certificate of registration, or a loan officer license.

Modifies the Mortgage Brokers/Loan Officers Law, including with
respect to pre-licensure education and examination, disclosure of
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CONTENT AND OPERATION

 Consumer Sales Practices det

Backerognd
.(R.C. Chapter 1345.)

The Consumer Sales Practices Act (CSPA) prohibits "unfair or deceptive
acts or practices" by suppliers in connection with consumer transactions, such as
falsely representing the characteristics of a prodact, fulsely indicating that a
specific price advantage exists, misrepresenting a warranty, or falsely indicating
the need for a repair.! The CSPA alsé prohibits "unconscionable acts or practices”
in consumer tramsactions, such as taking advantage of a person's inability to
understand the transaction's terms,. makiig misleading statements on which a
consumer is likely to rely, selling goods when the suppher knows the consumer
cannot pay in full, or selling se..mces to a consumer whc is unabie to receive a
substantial benefit from the purchase.®

The CSPA authorizes the Attorney General to investigate alleged violations '

and to seek civil penalties and remedies. If also provides consumers with a
private right of action,* In an individual actmn, a consumer generally may rescind
the transaction or recover the individual's damages. In certain circumstances, the
consumer may recover three times the amount of actual damages or $200,
whichever is greater, or roay recover damages or other appropriato relief in-a class
action. The CSPA also permits consumers to seek a declaratory judgment, an
injunction, or other appropriate relief against an act or practice that constitutes a
viofation. The court may award to the prevailing party a reasonebis attorney's fee
if the consumer brought an action that is groundless and filed the action in bad
fuith or the violation was knowingly committed.

T RC 1345.02
2 R.C. 1345.03.
S RC. 1345.07.
RC. 1345.09.

B Legisiative Sarvice Commission 4~ Am. Sub. S.B. 185
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Seane of consumer action” and "supplier”

(R.C.. 1345.01)

For purposes of the CSPA, “consumer transaction” is defined as a sale,
lease, assignment, award by chance, or other transfer of an item of goods, 2
service, a franchise, or an intangible, to an individual for purposes that are
primarily personal, family, or houschold, or solicitation to supply any of these
things. Transactions excluded from the definition of "consumer transaction”
include transactions between public utilities and their customers; transactions
between attorneys, physicians, or dentists and their clients or patcen:s, and
transactions between financial institutions, dealers in mtangtbles, or insurance
compames and their customers.”

Under the act, tonsumer transaction" expressly includes transactions in
connection with residential mortgages between loan officers, mortgage brokers,
and nonbank mortgage lenders and their cusmmers, despite the exerptions
described above. For these purposes: ‘

 ~"Residential mortgage" or 'hmrtgage" is defined as an obligation to pay
2 sum of money evidenced by 2 note and secured by a len upon real property
located within Ohio containing two or fower residential units or on which two or
fewer residential units are to be constructed, and includes such an obligationon a
residential condommmm or cooperative unit,

--"Loan oﬂ" cer” has the same meaning as in the Mortgage Brokers/Loan

- Officers Law (R.C. 1322.01(E)), axcept that it dozs not include an employee of [
g bank, savings bank, savings and loan association, credit union, or credit wnion
service. organization organized under Ohio law or the laws of another state or the
United States, (2) a subsidiary of such a bank, savings bauk, savings and loan
assoclation, or credit union, or (3) an affiliete that (g) controls, is controlled by, or
is under common control with, such a bank, savings bank, savings and loan
association, or credit union and (b) is subject to examination, supervision, and
regulation, including with respect to the affiliate's compliance with applicable
consumer - protection requirements, by the Board of Governors of the Federal
Reserve System, the Comptroller of the Currency, the Office of Thrift

3 4 "dealer in intangibles” is a person with an office in Ohio who engages in a business
that comsisis primarily of lending money, or discounting, buying, or seiling bills of
exchange, drafis, aeoeptances, notes, morigages, or other evidences of indebtedness, or
.of buying or selling bonds, stocks, or other investment securities. Financial institutions,
insurance companies, and institutions used exclusively for charitable purposes are not
considered dealers in intangibles. (R.C. 5725. DI(B) 4 "Finncial institution” is defined

in R.C. 5725.01{4).

E Legislarive Service Commission -5- " Am. Sub. 3.B. ]85
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Supervision, the Federal Deposit Insurance Cprporatidn, or the National Credit
Union Administration,

: -"Mortgage broker" has the same meaning as in the Mortgage
Brokers/Loan Officers Law (R.C. 1322.01(3)), except that it does pot include (1) a
bank, savings bank, savings and loan association, credit union, or credit union
service organization organized under Ohio law or the laws of another state or the
United States, (2) a subsidiary of such a bank, savings bank, savings and loan
association, or credit union, (3) an affiliate that (a) controls, is controlled by, or is
under common control with, such a bank, savings bank, savings and loan
-association, or credit union gnd (b) is subject to examination, supervigion, and
regulation, including with respeét to the affiliate’s compliance with applicable
consumer protection requirements, by the Board of Governors of the Federal
Regerve System, the Compiroller of the Currency, the Office of Thrift
Supérvision, the Federal Deposit Insurance Corporation, or the National Credit
Union Adminigtration, or {4) an employée of any such entity.

-~"Nonbank mortgage lender" means any person that engages in a
consumer transaction in connection with a residontial mortgage, except for (1) a
bank, savings bank, savings and loan association, credit union, or credit union
service organization organized under Ohio law or the laws of another state or the
United States, (2) a subsidiary of such a bank, savings bank, savings and loan
association, or credit union, or (3) an-affiliate that (a} controls, is controlled by, or
is under common control with, such a baok, savings bank, savings and loan
association, or credit wnion gnd (b) is subject to examination, supervision, and
regulation, including with respect to the affiliate’s compliance with applicabie
comsomer protection reguirements, by the BRoard of Governors of the Federal
Reserve System, the Comptroller of the Currency, the Office of Thrift
Supervision, ‘the Federal Deposit Insurance Corporation, or the National Credit

Union Administration.

. =-"Contrel” of another entity means ownership, control, or power to vote
25% or more of the outstanding shares of any ¢lags of voting securities of the other
entity, directly or indirectly or acting ﬂzmugh one or more other persons.

—"Credit union services srganization” has the same meamng as "CUsQO"
iti the Code of Federal Regulations, 12 C.F.R. 702.2.

Under ongoing law, "suppHer” is defined as a seller, lessor, assignor,
franchisor, or other person engaged in the business of effecting or soliciting
consumer transactions, whether or not the person deals directly with the consumer,
The act adds that, if the consumer transaction is in connection with a residential
mortgage, "supplier" excludes an assignee or purchaser of the loan for value,

B Legisiative Service Commission e : Am. Sub. 5.B. 185
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except as otherwise permitted (see "dssignee Hability,” below) and “seller” means
a loan officer, mortgage broker, or nonbank mortgage lender,

Unfair or deceptive acts or y@ﬁm
(R.C. 1345.02)

As mentioned above under ‘Backgroumd,” the CSPA prohibits suppliers
from committing unfair or deceptive acts or practices and lists several deceptive
acts or practices of general application. For example, continuing law states that it
is deceptive for a supplier to represent that a specific price advantage exists, if it
does not. The act specifies two additional deceptive acts for comsumer
transactions in conmoction with a residestjal mortgage. These are knowingly
failing o provide disclosures required under Ohio and federal law and knowingly
providing a disclosure that includes a material mistepresentation.

Unconscionable acts or practices

(R.C. 1345.03 and 1345.031; Section 3(B))

Continuing law generally sets forth prohibited acts or practices that are A
considered unconscionable under the CSPA. The act specifies that these
provisions do not apply to consumer transactions in connection with a residential
mortgage. Instead, the act indicates a separate lst of unconscionable acts or
practices for consumer transactions in connection with a residential mortgage.
The following acis or practices of a supplier in connection with such a transaction
are unconscionable, whether they occur before, during, or after the transaction;

~-Arranging -for or maling a morigage loan that provides for 3 higher
interest rate after default then before default. This excludes higher interest rates
allowed for judgments applicable to the mortgage Joan and also excludes interest
rate changes in 4 variable rate loan travsaction ofherwise consistent with the

provisions of the Joan documents.

- —Engaging in a pattern or practice of providing consumer transactions to
. consumers based predominantly on the supplier's realization of the foreclosure or
liquidation value of the consumer's collateral without regard to the consumer's
ability to repay the loan in accordance with its terms, provided that the supplier
may use any reasonable method to determine a borrower's ability to repay.

~-Making a consumer transaction that permits the creditor to demand
repayment of the outstanding balance of a mortgage loan, in advance of the
original maturity date, unless the creditor does so in good faith dus to the
consurner's failure to abide by the material terms of the loan.

B Legislattve Service Commission T - Am. Sub. SB. 185
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* As Passed by the House

128th General Assembly.
Regular Session Am, Sub. H. B. No. 3

2009-2010

Representaﬁves Feoley, Driehaus

Cosponsors: Representatives Heard, Skindéiq, Stewart, Yuko, Hagan, Harris,
Williams, B., Willlams, S., Yates, Luckie, Patten, Slesnick, Ujvagl, Letson,
Harwood, Boyd, Weddington, Winburn, Pryor, Murray; Mallory, Domenick,

DsBose, Brown, Chandier, DeGeeter, Dyer, Gerberry, Koziura, Lundy, Piilich

ABILL

'To-amand~séctions 109.573, 1181.05, lial.il, 132152, 1
iszg.os, and 5713.03 and to enact sections 2
1323.01, 1323,02, 1323.04 to 1323.11, 1323.20 to 3
1323.36, 1323.361, 1323.37, 1323.99, 3303.33, 2
2308.01, 2308.02, 2300.021, and 2308.03 Of the 5
Revised Code to declars a six-month woratorium om &
mortgage foreclosures, te require regigcration of 7
residential mortgage servicers, to regulate 8
residantial mortgage servicers, to egtablish a 9
database to track foreclogures, to adopt 10
procedures and requirvements related to residential 11
foreclogure actioﬁa, to adopt ¢ivil and criminal 12
penalties Eor violations of the bill's provisions, 13
and to terminate the woratorium provisiocns of this 14
act six months after its effective date by is
-repealing section 308,03 of the Revised Code on 1s
17

that date.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO;
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As Passed by thy House
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HE 3 Sponsor Testimony
State Representative Mike Foley
January 12, 2610 -

This comprehensive piece of leglslation Is aimed at providing much needed asststance to

hameowners attempting to save their homes during this economio erisis; to help

- preserve wealth and property values for neighboring homeowners and communitieg and -

1o also to correct some of the institutional flaws of our foreclosure process in Ohio, In

drafting this legislation we worked closely with many interestisd parties. We also heard
publie testimony from 30 witnesses across 4 months of weekly commitize hearings. In
doing 8o we have taken aspects of some of thie best foreclosure legislation throughout
themuqﬁyandpimedthemtogeﬂmﬂnwhatwefaelisthemostaggmssivapmeaf

state legislation in the U.S. to address the fareclosure crisis, While 2 six-month
moratoritim may grab headlines, there are many more provisions in this legislation that

we think are necessary changes to our foreclosuve process,
This bill has four primary components: - |
*. A canditional, six-month moratorium on certain foreclosure fadgments;

» Alicensing and regulation package for mortgage servicers;
+ An information package, which includes a mortgage servicing database, foreclosure
~ notification requirements, and transperency requirements during foreclosure
proceedings; .
» A fqmqiomu; filing fee that would provide funding for database administration,
community redevelopment, financial education, and credit and foreclosure
o ing, .

SN E NEOEALOT I

ouse Bill 3’s six-month moratorium would afiow all foreclosures cases to be filed, but
- would prohibit final judgments in cases where the homeowner has requested to
participats in the maratorium and continues to pay ot least half of thefr monthly
mortgage in addition to their tax and insurance escrow, Vacant homes, non-residential
properties, and residential properties intended for three or more famflies ave nat
eligible. ‘The moratorium is taflored for households that have some souree of income,
and are perceived as having a good chance at finding a successfill mortgage modification
or payment plan or may be eligible for the Federal Home Affordable Modification

Program: (HAMP) plan,

A primary coneern among opponents of HB3 is that the moratorium would draw out
foreclosure proceedings, or foree lenders to hold-on to investments that are not
performing, However, because it only ag;pllfies to occupied, engsged and responsive
households who are able to pay at least half of their monthly mortgage for the six-month
period, proponents feel that the moratoriam would have a minimal imspact on caseloads
or portfolio performance. A majority of residential foreclosnres will still come to bear
swiftly through default judgments, in which homeowners are not present, or not
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;:equnsivé, and matry others will move forward because of the total loss of household
income, '
Additionally, mortgages held by Credit Unjons dnd those depositories and community

banks that are headquartered in Ohio, havaffotal assets less than or equal to $2.5billion,

and originete and service their loans are exempt from this moratorium, HB3 veco
that these entities regularly engage {n successfil voluntary mortgage modifications, due
to thelr unigue connection to their hmmwers and communities. ‘

Morigage servicers tuke many shapes, Soms are actuelly divisions of a bank or lending
institution, or act as subsidiaries of affiliates to lenders, while gtill more arve completely
‘independent busiresses. Despite thege differences, all morigage servicers play a similar
role in the mortgage industry: they collect, process, and relay mortgage payments from
borrowers (homeownets). to lenders, investors, local governments, and insurance
comparies, who have an interest in the real estate value, principle, or interest

ropresented by a mortgaged property.

Structurally, servicers are at the cvux of the mortgage industry, being the only channel of
comeunication between lenders and homeowners. Irregularities, defidencies and a
lack of oversight compound the difficalty that many servicers have in fulfilling their
obligations in a state that processed over 85,000 foreclosures last year. Becituse ofthe

tgnti
eritical role that servicers play, we ensuré certain standards of conduct through licensing |

pervicers at the state level,
House Bill 3 secks to introduce best practices and necessary standards to setvicers that
are not already substantially regulated through their connection to a state or federally
chartered lending institution. By the authorily of language similar to that which the
legislaturs applied to mortgage brokers in Senate Bill 185 of the 126% General Assembly,
_ the Department of Commerce and Attorey General would ensure that servicets meet
professional standards of operation and engage in appropriately rabust efforts to modify
mortgages and maintain homeownership when it is regsonably possible and equitable.
Moreover, licensed servicers would be subject to Ohia’s Consumer Sales Protection Act,

IDTOCIaLE: i 3 . :

Housa Bill 3 seeks to give homeowners earlier notice of impending foreclosures,
allowing for more time to craft psyment workouts or mortgage modifications.
Specifically, 2l lenders would be required to give notice with specified information toa
homenwner 60 days prior to an initial foreclosure filing on any residential foreclosure,

* In order to ensure accurate eriforcement of servicers, to collect valuable information
about foreclosures in Chio, and to offer greater transparency during foreclosure
proceedings, HB g creates a statewide foreclosture database and would require olf

" lenders and servicers to enter information on each mortgage into the database prior to
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ﬁ!ing any residential foreclosure, Foreclosing lenders and servicers would be required to
report details such as loss mitigation efforts and must provide proof that this
information has been entered at the time of fling, o

Providinig more information to onr eourts is not enough, however, Each party must be
fully able to pursue all possible alternatives to foreclosure, Presently, itis rare for
- - attorneys representing servicers or Jenders in foreclosure ings to have the
_ authority to compromise with hormeowners, In fact, it is often difficult o identify

exactly who owns & mortgage it order to open such a disewssion. House Blll 3 requires -

that ownership of the note and morigage are clear and unambiguous before action is
filed. HB g then requires an affidavit of plaintiff's coungel that they directly represent

and are anthorized to negotiate on behalf of the responsible invgmr representative. No

intermediary representation would be permitted. ‘

; paure Biing

HOYeC]

-Ho
of foreclosure filing. ‘This fee could not be passed o to the homeowner. It would be

collected and placad in the newly created Foreclosure Prevention Revolving Trust Fund
and would be further allocated as follows:
»  37.5% tolocal government to be used toward commanity redevelopment, financial
edneation and eredit and foreclosure counseling. : o
37.5% to the Dhio Housing Trast Fund to fund statewids foreclosure programs,
' rescue grants and loans, and horneowner transition monay, -
10% to Division of Financial Institations-Consumer Finance (DF1-CF) for education,
. enforcement and outreach in dealings with foreclosure, mortgags fraud, and
foreclosure prevention frand, : :
¢ 5% for the Atterney General's office to investigate fllegal activities associated with

mortgage fraud and foreciosure prevention fraud. '
o 10% to the Ohio Supreme Court for database administration and mediation sexvices.

The Foreclosure Prevention Revolving Trust Fund would be a new fund for the purpose
of providing grants to foreclosure prevention counseling entities, individuals or

L

- conmseling entities for providing emergency foreclosure prevention assistance, as well as

similar state and local foreclosure prevention entities,

Similar to House Bill 3's moratorium provisions, those Credit Unions and commumity

- banks that were exempt would not be required to pay this fee, nor would it be applied
vacant properties, _
In the end, this effort is about preserving housing values and trying to provide some

_ stahbility to the housing market, There is no doubt that borrowers, lenders, investors,
regulators and bond rating agencies made & lot of dumb decigions over the past several
years, Ata minimum, alot of wishful thivking at a lot of different levels occtrred.

‘We believe it’s time we stop debating the causs of the foreclosure erisfs and act quickly
to diminish the further deterioration of oux communities, This hill is a positive step

Bill 3 would e a $?5o:ﬁoreclosure filing fee to lenders or servicers at the time -
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forwaxdandwﬂlensmﬁmtewyeffmismademmsmbcmwmsandlenders alike
make the best éffort fo prevent & worsening aftlnscmm. ' .

' t’ll‘lhank you for listening tﬂ our testimony, we wouid be Imppy to take any questions at
jstime.
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<SEQUENCE>2 .

<PTLENAME>mS£39429~exd, txt :
<DESCRIPTION-POOLING AND SERVICING AGREEMENT

<TERTS :
. BEXHIBIT 4§
MORGAN STANLEY ABS CAFITAL 1 INC.,

pepositor,

JPMORGAN CHASE BANE, WATICHNAL ASSOCIATION,
Servicer, :

COUNTRYWIDE HOME LOANS SERVICING LE,
Servicer,. .

HOMEY SERVICING CORBORATION,
Servicer,

ACCHEDITED HOME LENDERS, INC.,
Regponsible Party,

PIRST WLC FINANCIAL SERVICES, LILC,
Reaponeible Panty,

. MItA, INC.,
Responsible Party,

and

DEUTSCHE BRANK WATTOMAL TRUST COMPANY,
Truatee

B bl

POCLING AND SERVICING AGREEMENT
Dated as of May I, 29-05

" MORGAN STANILEY HOME EQUITY LOAN TRUST 2003-2

MORTGAGE PASS-THROUGH CERTIFICAZLES,
JERIES 2005-2
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< PAGE>

. THIS POOLING AKD SERVICING ACREEMENT, dated as of May 1, 2005, amony
MORGAN STANLEY ABE CAPITAL I INC., a Delaware corporaticn [the "Depositor™),
JEMORGAN CHRSE BANK, NATIONAL ASSOCIATION, a national banking association
{"IPMorgan®}, COUNTRYWLDE HOME LOANS SERVICING LP, 4 Texapr limited partnegship
{("Countrywids"), BOMEQ SERVICING CORPORATION, a New Jersey corporatisn {“BaomBg"
and, together with JPMorgan and Countrywide, the “Sexvicers®}, ACCREDITED HOME
LENDBERS, INC., & California corporation {“Accredited"), FIRST NIC FINANCIAL
SERVICES, LI, & Floridas limited liability company {"Firaet NIC"), MILA, IRC.; a
Washington cerpogation {"MILA"™ and, tegether with Accredited and First HLZ, the
“Responsible Parties"}, and DEUTSCHE BAWK MATIONAYL TRUST COMPANY, & naticnal

baunking associsbion, as teostes {tha "Tiustae"}.
WITNESSETH:

In consideration of the mitual agresments berein coptained, the
parties herete agree as follows:

PRELIMINARY STATEMINT

The Trustee shall slezot that two segregated asset pools within the
Trust Fund be treated for federal Lucome tax purposes as comprising twe REMICa
{eash, a "REMIC" or, in the alternstive, the Lower Tler REMIC and tha Upper Tier
REMIC, respectively). Bach Class of Certificater {other than the Class P and
Class R Caztificmates), other than the right of sach Class of LIBOR Certificates
te recetve Basis Risk CarryFPorward Amounts and the right of the Class X
Cartificates to recelive paymentsz from the Intarest Rate Cap Agreements,
represents ownsrzhip of a regular interest in the Ypper Tier REMIC for purposes
of the REMIC Provizions. The Class R Certificate represents ownership of the
sols clase of residual interést in sach of the Lower Tiexr REMIC and the Uppez
Tier REMIC for pucposes of the REMIC Provisions. The 3tartup Day for each HEMIC
describad herein is the Closing Date, The lavest possible maturity date for each
cartificate is the latest date referenced in Section 2.05. The Upper Tier REMIC
shall hold as aseats the ssveral classes of ungertificeted Lower Tlexr Regular

_ Interests, set out below. Each asuch lLewer Tier Regular Interest ls hersby

designated as a regular interest in the Lower Tier REMIC, The Class LT-A-lss,
tlass Lr-A-imz, Class LT-A-2a, ¢lass LT-A~2b, Class LT~A-2¢, Olass [P-M-1, Class
ILo-M~2, Class ET-M-3, Clags LT-M~4, Class LT-M-5, Class LT-M-6, Class Li-B-1,
Clasa LT-B-2 and Clasgs LT-B~3 Interasts are hereby designated the LIT-Accretion
Mlrected Classes (the "LE¥-Accretion Directed Clzsses"). The Clase P Certificates
repragent beneficdal ownership ©£ the Prepayment Charges, each Clase of BIBOR
Certificates represents beneflcial ownership of a regular idterest in tha Upper
Tier REMIC and the right te receive Basis Risk CarryForward Amounts and the
Class ¥ Certificates represent bensficial ownexship of a regular interest in the
Upper Tisr REMIC, the Excese Reserve Fund Account and the Interest Rate Cap

Sef57) : .
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other parties hereto, vopstitubes or will comstitute the legal, wvalid and
binding agreemsnt of the Depositer, enforceable against the Depositor in
accordance with its terrs, except as such enforcemsnt may be limited by
bankruptey, insolvency, recrganization, moratorium or other similar laws
relating to or sffecting the rights# of creditors genezrally, and by general
equity principles {regardieas of whether such eaforcement is considered in a

proceeding in equity or at law):

{d) No consent, approval, authorizaztion or order of or registration
or filing with, or notice te, any governmental authority or court is required
for the executiom, delivery and performance of or compliance by the Deposivex
with this Agreement or the consummatien by the Depositor of any of tha
transactions contemplated hereby, except as have been made on or prisr to the

Closing Date;

{e) None of the executicn and delivery of this Agreement, the
consummation of the transactions contempleted hereby or thereby, or the
fulfillment of or compliance with the terms and conditions of this Agreement,

(1] confiicts or will conflict with or results or will result in a breach of, orx
constitutes or will wonstitute a default or results or will result in an
asoeleration under (A} the charter ox bylaws of the pepositer, or (B) of any
term, condition or prowision of any material indenture, deed of trust, contract
oy other agreefment or instrument to which the Depoaitor or any of its
gubsidiaries is a party or by which it ox any of its subsidiaries is hound; {11)
results or will result in a viclatlon of any law, rule, regulation, vrder,
judgment or decreé applicable to the Depogitor of any court ox governmental
autherity having jurlsdiction over the Depositor of its subsidiaries; or {1id)
restlts in the crestion or impesitien of any lien, charge or encumbrance which
would have a material adverse effect upon the Mortgage Loansg or any decuments ox
instruments evidenclng or secukring the Mortgage Loans;

(£} There are no actiens, sults or procéedings before or against or
investigations of, the Depositor perding, or te the knowledge of the Depositer,
threatened, before any court, administrative agency or other tribunal, and no
notice of any such action, which, in the Deposltor's reasonable judgment, might
materially and adversely affect the performance by the Depositor of its
obligations under this Agrocment, or the validity ox enforceabilicy of this

Agreement:; .

lg) The Depositor is nat in default with respect Te any order or
decree of any court or any order, regulation or demand ol any federal, state,
municipal or governmental agency that may materially and adversely affect ive

performance hereunder; and

{hj Immedlately pricr to the tranafer and assigument by the
bepositor to the Yrustee on the Closing Date, the Depositor had good title to,
end Was the sole owner of each Mortgage loan, free of any interest of any other
Person, and the Depositor has transferred all kight, title and interest in each
Mortgage Loan to the Trustee. The transfer of the Mortgage Note and the Mortgage
as and in the manner contemplabed by this Agreement is sufficlent sither (i;
fully to transfer to the Trustee, for the benefit of the Cartificateholders, all
right, title, and intersst of the Depositor thereto as note nolder and mortgages
or {ii) to grant te the Trustee, tor the benefit of the Certificateholders, the

security interest referred te in SJection 30.04.

It is understood and agreed that the representations, warranties and
covenants set forth in this Sectlon 2.06 shall surxvive delivery of the
respective Custodial Files te the Trustes and shall inure to the benefit of the

Trusteaea.

<RAGE>
ARTECLE ITT

AOMINISTRATICHN AND SERVICING

Hof 573 ' .
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OF MORTGAGE LOANS

Section 3,01 Servicers to Service Mortgags Loans. (a} For and on
behrlf of the Certifigatehclders, the Servicens shall service and adminlster the
Mortgage Loans ir aceordance with the terms of this Agreement and the respective
Mortgage Loans and, to the extent consistent with such terms, in the same manner
in which it services and administexs similar mortgage laoans for its own

'portfolio. giving due considseration te customsry and uvsual standards of practice

510f 573

of mortgage lenders and losn servicers administering similar mortgays loans but
without regard to:

{i) any relationship that such Servicar, any Rubservicer or any
Affiliate of such Servicer or any Subservicer may have with the related

Mortgagoxy

(ii) the ownership or non-ownership of any Certificate by sush
servicer or any Affiliate of such Servicer;

{111} such Servicer's obligation to make PA&L Advances or Servieing
Advances; oY ‘

{iv) such Servicer's or any Subservicer's right to receive
compensation for lts services hersunder or with respect to any partieular

transacticen.

Fo bhe mxtent consistent with the foregoing, each Sexvicer shalld
géek to maximize the timely and complete recovery of principal and interest on
the Mortgage Notes. Subject only tp the above-desuribed servicing standazds and
the terms of this Agreement amd of the respective Mortgage Louns, each Servicer
shall have Full power amd authority, acting alone or through Subservicers as
provided in Section 3.02, to do or cause to be done any and all things in
conhection with such servicing and administration which it may deem necessary or
desirabla, Without limiting the geperality of the foregoing, each Servicer in
its own name or in the name of & Subservicer is hereby authorized and empowsred
by the Trustee when the applicable Servicer believes it appropriate in its hest
judgment ir accordance with Accepted Servicing Practices, to erecute and deliver
any abd all instruments of satisfaction or tancellation, or of partial er full
release or discharge, and all other comparable lnstruments, with respect to the
Mortgage Loans and the Mortgaged properties and to institute foreciosure
proceedings or obtain a desd-in-lieu of foreclosure so as te convert the
ownership of such properties, and to hold or cause to be held title to such
propecties, on behalf of the Trustes. Zach Jezviecer shall service and adminisker
the Mortgage Loans in accordance with applicable state and federal law and shall
provide to the Mortgagors any reports required to be provided to them thereby.
Fach Servicer covenants that its computer and other systems used in servicing
the Mortgage Loans operates in a manner auch that the Servicer tah service the
Moztgage Loans 1n accordance with the terms of this Pocling and Jervicing
Agreement. Bach Serviver shall also comply in the perfosmance of this Agreement
with all reasonable rules znd requirements of each insurer under any standazd
hazard inaursnce policy. Subjeet to Section 3,18, the Trustee shall execute, at
the written request of a Servicer, and furnish to such Servicer and any
subservicer such doocuments provided to the Trustes as are necessary ol
appropriate to enable such Serviesr or any Fubservicer to carry out its
sorvicing and administrative duties hersunder, and the Trustee hereby grants Lo
cach Seprvicer, and this Agreement shall constitute, a power of attoxney to carxy
out such duties, inciuding z power of attoerney in the foim of Bxhibit O hereto
ko take title to Mortgaged Properties after forcclosure in the name of and on
behalf of the Trustee. The Trusies shall execute a separate power of attorney in
favor of each Servicer for the purposes deacribed hereln to the extent necessary
or desirable to enabls each Servicer to perform lts duties hereunder. The
Teustee shall not be Liable for the actions of any Servicer or any Subservicers
under such powers of attorney. Notwithstanding anyching contained herein to the
sentrary, no Servicer or Subssrvicer shall without the Truastee's consent: (i}
imitiate any action, suil oz proceeding solely under the Trustee's name without
tndicating such Servicer's ox Subservicer's, as appiicable, reprasentabive

HEGAND-001-0003549

A-23



vapacity, or (ii) take any action with the intent te, or which actually does
cause, the Trustie to be registered to do business in any state.

(b} Subject to Section 3.08 (b}, in adcordance with the standards of
the preceding paragraph, each Servicer shall advance or cause to be advanced
funds ag necesgary for the purpuse of effecting the timely payment of tazes and
assessments on the Mortgaged Properties, which advances shall be Servieing
Advances reigbursable in the first instance from related collections from the
Mortgagors pursuant te Section 2.08{b}, and further as providad in Section 3.11,
Any cost incurred by the Servicer or by Subservicers in effacting the timely
payment of taxes and assessmenta on a Mortgaged Property shall not he added to
the unpaid principal balance of the related Mortgage Loan, notwithstanding that

the terxms of such Mortgmge Loan so permit.

‘ {e) Notwithstanding anything in this Agreemesnt to the contraxy, 2
fervicer may not make any future advances with respect to a Mortgage Loan
{except as provided in Section 4.01) and nona of the Servicers shall (i) peonit
any medification with respect to any Mortgage Loan that would change the
Mortgage Rate, reduce or increase the principal balance {except for reductions
resulting from actual payments of principal] or change the final matnrity date
on such Mortgage Loan (except For a reduction of interest payments resulting
From the application of the Servicemembers Civil Relief Act or any similar state
statutes) or (ii) permit any modificatien, walver or amendment of any term of
any Mortgage Loan that would both (A} effect an exchange or relssuance of such
Mortgage ILoan under Section 1001 of the Code (ox final, temporary ox proposed
Treasury reguiations promolgated thereundex) snd (B} cause either the Upper Tier
REMIC or the Lower Tier REMIC to fail te qualify as a REMIC under the Code or
the imposition of any tax on "prohibited transactions” or "contributions after
the startnp date" under the REMIC Provisions, or (iil] ercept as provided in
dection 3.07(a), walve any Prepayment Charges.

{d) Bach Servicer may delegate its reaponsibilities under this
Agreement; provided, however, that ne such delegation shall release that
Servicer from the responsibilities or liabilities axrising under this Agresment.

{#} In the svent that the Mortgage Loan Documents relating to any
Mortgage Lean centain provisions requiring the related Mertgagor to submit to
binding erbitration any disputes arising in comnection with such Mortgage Loamn,
the applicable Servicer shall be entitled to waive any such previsions on behalf
of the Trust and to send written notice of such waiver to the related Mortgagor,
although the Mortgagor may still require arbitration of such disputes at its

optiam. .

Section 3,02 Subservicing Agreements between a Sarvicer and
Jubservicers. {a) Bach Ssrvicer may enter inte subzervicing agrespents with
subservicers (each, & “Subservicer®), for the servicing and administration of
the Mortgage Loans ("Subservicing Agreements™). The applicable Servicer shall,
within a reasonable period of time, glve notice teo the Trustee of any such
Subservicing Agreemeng, The Trustee shall pot be reguired to review or consent
te such Subservicing Agreements and ghall have no liabiiifty in conmection

tharewith. .

{b} Each Subservicer shall be (i) authorized to transact business in
the stata or states in which the related Mortgaged Propertiss 1t is to sexvice
are situated, if and to the sitent required by applicable law to enable the
Siubservicer to perform its obligations hereunder and under the Subsexrvicing
agreement, ([14) an institution approved as & mortgage loan originator by the
Federal Housing Admircistratlen or an institution that haz depasit accounts
insured by the FDIC and {iil) a Freddie Mac or Fannie Mae approved mortgage
servicer. Each Subservicing Agreement must impose on the Suhservicer
requirements conforming te the provisions set forth in Section 3.08 and provide
for secvicing of the Mortgage Loans censistent with the terms of this Agreemsnt.
Each Servicer will examine sach Subservicing Agreement to which it is a party
and will be familiar with the terms thereof. The temms of any Subservicing
Agreement will not be inconsistent with any of the provisions of this Agreement.
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" Agreement in accordanc

‘Agreements, and the

Ench Servicer and the respective Subservicers may enter into and make amendments
te the Subservicing Agreements ok enter into different foims of Subsexrvicing
Agreements; provided, however, -that any such amendments o different férms shall
be consistent with and not violate the provisions of this Agreement, and that no
such amendment or different form shall ba made or entered inte which could be
reasonably expected to be materially adverse ko the intereats of the Trustes,
without tha consent of the Trustee, Any variation without the censent of the
Trustee from the provisions set forth in Section 3,08 relating to insurance or
prisrity requirements of Subsarvicing Accounts, or crediss and charges to the
Subservicing Accounts ox the timing and amount of remittances by the
Subservicers te such Servicer, are conclusively desmed to be incomsistent with
this Agreement and thersfnre prohibited, Bach Pervicer ahall deliver te the
Trustee and the Depositor copies of all Subservicing Agreemsnts, and any
amendments or modifications thersoef, promptly upon such Servicer's exscuiion amd

delivery of such instruments.

{¢} Rs parl of its sefvicing activities hereunder, each Servicer
{except as otherwise provided in the last sentence of this paragraph}, for the
benefit of the Trustse, shall enforce the obligations of each Sunservicer under
the related Subservicing Agreement to which such Servicer is a party, including,
without limitation, any ohligation to make advances in respect of delinquent
payments a2 required by a Subservicing Agreement. Such enforcement, including,
without limitation, the legal prosecutlon of claims, termination of Subservicing
purguit of other appropriate remedies, shall be in such form
and carrisd out to such an extent and at such time as such Servicer, in its good
faith businpess judgnent, wWould reguire waré it the owmer of the related Mortgage
Leans. Dach Servicer shall pay the costs of such enforcement at its own expense,
and shall be reimbursed therefor only (i) from & general recovery resulting from
such enforcement, to the extent, Lf any, that such racovery exceeds all amounts
due in respect of the related Mortgage Loans ol {11) from a specific recovery of
costs, expenses or attorneys' fees agaimst the party against whom such

enforcement is directed.

Section 3.03 Successor Subservicers. Each Servicer shall be entitled
to terminate any Subservicing Agreement to which such Servicer is a party and
the rights and ocbligations of any Subservicer pursuant to any sueh Subservising
e with the terms and conditions of such Subgerviclng
Agreenent. In the svenb of termination of any Subservicer, all setvicing
obligations of such Subsexvicer shall be assumsd siwultaneously by the
applicable Servicer party to the related Subservicing Agreement without any act
or deed on the part of such Subservicer or such Servicer, and such Servicer
eilhexr shall service directly the related Mortgage Leans or shall enter into 2

Subservicing Agresment with a successor subserviver which gqualifies under

section 3.02.

Any Subsearvicing Agresment shall include the provision that such
agreement may he immediataly terminated by the Dapositor or the Trustee without
fes, 1ln acuordance with the texms of this Bgreement, in the event that the
Bervicer party to the related subservicing Agreement shall, for any reascn, no
lenger be a Servicer {inoluding termination due to an Event of Default).

Section 3,04 Liability of the Servicers. Notwithstanding any
Subservicing Agreement, any of the provisicns of this Agreement relating to
agreements or arrangements between & servicer and a Subservicer or referemce to

" actions taken through a Subservicer or otherwise, such Servicer shall) remain
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obligated and primarily liable to the Trustee for the servieing and
administering of the Mortgage Loans in accordance with the provisions of Section
2,01 without diminution of such obligation or liability by virtue of such
Subservicing Agreements ov arrangements or by virtue of indemnification from the
subservicer and to the same extent amd under the same teims and conditions as if
such Servicer sione ware servicing and admintetering such Mortgage Tnans. Bach
dervicer shall be entitled to enter into any agresment with a Subsarvicer for
indemnification of such Bervicer by such Subssrvicer and nothing contained in
this Agreement shall be deemed to limit or modify such indemnification.
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-liability or

Section 3.05 No Conkbractual Relationship between Subservicers and
the Trustes. Any Subservicing Agreement rhat may be entered into and any
trapsactions or services relating to the Mortgage Leans invelwing a Subsexvicer
in its capacity as such &hall be deemed To be between the Subservicer and the
pelaked Servicer aleons, and the Trustee [or any successor to such Servicexr) .
shall not be desmed a party therets and shall have ne claims, rights,
abligations, dubies or liabilities with respect to the Subservicer oxcept as sget
forth in Seetion 3.086, Bach Servicer ghall ba solely lisble for all feas owed by
it to any Subservicer, izrespective of whethex such Servicer's compensation
pursuant to this Agreement is sufficient to pay such fees.

Saction 3.06 Assumption or Termination of gubserviging Agrecments by
Trustee. In the svent a Servicer at any time shzll for any reason no lenger be a
Servicer (including by reason of the occurrence of an Event of Default}, the
Trustee, ok its desigoee, or the successor Servicer if the succegsor is not the
srustes, shall thersupon assume &ll of the rights and cbligationa of gucah
servicer under each Subserviging Agreament that such Servicer msy have entered
into, with coples thereef provided to the Trustee, or the successor ZJervicer if
the successer is not the Trustes, prior to the Truslee, or the successor
gervicer if the succsssor i not the Trustee, assumlng such rights and
obligations, unless the Trustee elects to terminate anhy Subservicing Agreement
in azcordance with its terms as provided in Section 3.03.

: : Upon such assumption, the Trustee, its designee or the successor
servicer shall bes deomed, subject to Jection 3.03, to have assumed all of such
Servicer's intexsst thersain and te have replaced cuch Servicer as a party to
each Subservicing Agreement to which the predecessor Servicer was 2 party to the
same extent ss 1f each Subservicing Agreement had been assigned to the assuming
party, except that (i} such Serviser shall not thexeby be relieved of any
ochligations under any such Subservicing Agreement thal arose bafoxe
it ceased to be a Servicer and [ii} none of the Depositor, the Trustee, their
deglgnees or apy sSucaesger to such Sepvicer shall be deomed to have assumed any
1iability or obligation of such Servicer that arose before it oeased to be &

Servicer.

Such Bervicer at its sxpense shall, upon request of the Trustes, its
designze or the successor Servicer deliver to the assuming paxty all documents
and recerds relating te each Subservicing Agreement to which 1t is a party and
Lhe Mortgage Loans then being serviced by it and an accounting of amounts
collected and heid by or on behalf of it, and otherwise use its hest efforts td
affect the orderly and efficient transfer of the Supservicidg Agreements te the

assuming party.

Saction 3.07 Collection of Certaln Mortgage ILoan Payments. {a) EBach
gervicer shall make rassonable afforts to -collect all payments called for under
rhe terms and provisions of the Mortgage Loansg, and shall, to the extent such
proceduras shall be consistent with this Agresment and the terms and provisions
of any applicable Insurance Pelicies, follow such collection proceduras as it
would follow with respect te mortgage loaus comparable to the Mortgage Loans and
neld for its owa account. Comsistent with the foregoing and Accepted Servicing
practices, each Servicer may {i] waive any late payment charge or, if
applicable, any penalty interest, or {ii} extend the due dates for the Scheduled
rayments due on a Mortgega Nobts for a period of not greater than 183 days;
provided that any sxtension pursuant to clause {ii}) abowve shall not affect the
amortizatien schedule of any Mortgage Loan for purposes of any computation
bereunder, except as provided below. In the event of any such arrangement
pursusnt te clause {ii)} above, the Servicer shall make timely advances on such
Mortgage Loan during such extansion pursuznt to Section 4.0l and in accordance
with the amortization schedule of such Mortgage Loan without medificabilen
thersof by reason of such arrangements, subject to Section 4.51{d} pursuant to
which the servicer shall not be reguired to make any such advances that are
Nonrecoverable P&l Advances. Nokwithstanding the foregoing, the Servicer may
waive, in whole or in part, a pPrepayment Charge only under the following
oireumstances: (1) such weiver relates to a default or a reascuahly foreseeable
default and would, in the reagsonable dudgment of the Servicer, maximize regovery
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acecount the value of such Prepayment Charge and

} such Prepayment Charge is not pesmitted to be
collected by applicable fsderal, state or local law or regulaticn or (iii) the
collection of such Prepayment Charge would be considered "predatory" pursuant to
written guidance published or issued by any applicable federal, state ox lozal
requlakory suthority acting in its affictal capacity and having jurisdiction
over such matters, If a Prepayment Charge lg waived othex than as permitted by
the prior sentence, then the applicable Servicer is reguirsd te pay the amount
of such walved Prepayment Charge, for the benefit of the Holders of the Class P
certificates, by depositing such amount inte the related Collection Acqount
together with and st ‘the time that the amount prepaid on the related Mortgage
fean is required teo be deposited into the Gollection Account; provided, however,
that the applicable Servicer shall not have an obligation to pay the amount of
any uncoellected Frepayment Chaxge if the failure to collect such amount ie the
direct result of inaccurate or incomplete information on the Mortgage Loan

Sehedule in effect at such time.

of total progeeds taking intoc
the relatad Mortgage Loan, (il

(b} {1) The Trustee shall establish and maintain the Bxcess Raserve
Fund Account, on behalf of the Classg X certificataeholders, to receive any Basis
‘Risk Payment and any Interest Rate Cap Payment and to secure thelir limited
recourse obligation to pay to the LIBOR Certificateholders Basis Risk

CarryForward Amsunts.

{1i} On each Distribution Date, the Trustee shall depesit the amount
of any Basis Risk Payment and any Interest Rate Cap Payment for such date
into the Bxcess Reserve Fund Account.

{e} (i} Onr each Distribulion Date on which there exists a Basis Risk
CartyForward Amount on any Class of Certificates, the Trustee shall (1) withdraw
Ffrom the Distriburion Acstount and deposit in the Excess Resgrve Fund Acgount, as
set forth in Bection 4.02(a) {iii} (8}, the lesser of {x} the Clasz X
Distributable Ameunt {without regard te the rsduction in the definition thoreof
with respest to the Basls Risk Payment) (te the exteant remaitiing aftar the
distributions specified in Sections 4.02{a) {1i) {A)-(R}) and (¥} the aggregale
Basis Rizk CarryForward Amounts for such Distribution Date and (2} withdraw from
the Excess Reserve Pund Account amounts necesssary to pay to such Class or
Clusses of Certificates the Basis Risk CarryPorward Amount. Such paymentd shall
he ailocated to thosa Classes or a pro rata basis based upen the amount of Basie
Risk CarryForward Amount owed to each such Class and shall be paid in the
priokity set forth in sSections 4,02 {a) (441 T = (V) . .

(ii] The Trustee shall account for the Broess Resexve Fund Account
as an asset of a graptor trust under subpart B, Pagt I of the subchapter J
of the Code and not an asset of any REMIC created pursuant to this
Agreement. The beneficial owners of the Excess Reserve Fund Acgount are
the Class ¥ Certificateholdexrs. For all faderzl tax purposes, amounts
transferred by the Upper Tier REMIC to the Bxcess Rescrve Fund Account
ghall be treatsd as distributions by the Trustee bo the Class X

Certdficateholders.

{iii} Any Basis Risk CarryForward Amounts paid by the Trugtes to the
LIBOR Gertificateholders shall be accounted for by the Trustee as amounts
paid fizst to the Holders of the Class X Certificates and then to the
respective Class or Classes of LIBOR Certificates. In addition, the
Prustes shall account for the LIBOR Certificateliclders' rights te recelve
‘payments of Basis Risk CarryForward Amounts as rights in 2 limited
recourse interest rate cap conbract writtem by the Claes X
Certificateholders in favor of the LIBOR Cextificateholders.

(iv) Notwithstanding any provision dontzinsd in this Agraément, the
Trustee shall not be required to make any payments from the Excess Reserve
Fund Account except as expressly set forth in this Section 3.0%{¢} and

Sections 4.02{a} (Lii}{T}-{V].

{d} The Trustee shall establish and maintain the Distribution
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Account on behalf of the Certificateholders. The Depositer shall cause the
Closing Date Deposit Amount to be deposited into the Distribution Account on the
Clcsing Date. The Trustee shall, promptly upon receipt, depogit in the
pistcribution Account and retailn therein the following:

{1} the aggregate amount remiﬁted by the Servicers to thé Trustee
pursuant to Section 3.11; .

{44) any amount depesited by the Servicers pursuant to Section
3.12(b) in connection with any losses on parmitted Investments; and

{iii} any other amounts deposited hersunder which are reguired te be
deposited in the Disteibution Account. :

‘ In the event that any Servicer shell remit any amount not required
to be remitted, it may at any vtime direct the Trustes in writing to withdraw
such amount from the Distribution Account, any provision herein to the comtrary
notwithstanding. Such dirscticn may be accomplished by delivaering notice to the
Trostee which describes the amounts deposited in error in the pistribution
Account. ALL funds deposited in the Digtribution Rosount shall be heid by the
Trustee in trust for the CartiFficateholders until disbursed in agnordance with
rhis Agreement or withdrawn in accordance wikh Section 4.02.

{a} The Trustee may invest the funds lun the Distribution Account, in
ohe op more Permitted Investments, in accordance with saotion 3,.12. Bach
Bervicer shall direct the Trustee to withdrew from the Bistribution Account and
to remit to such Servicer no less than monmthly, all income and gain realized
from the investment of the portion of funds deposited ip the Pistribution
Account by such Sarvicer {except during the Trustes float Period}. The Trustee
may withdraw from the Distribution Account any income or gain ¢arned from the
investment of Ffunds deposited therein during the Trustee Float Period for its

own benefit.

i) Fach Servicer shall glve notice to the Truatee of any proposed
shange of the location of the related Collection Account within a reasonable
pericd of time pricxr te any change thersof amd the Trustse shall forward such
notice to the Rating Agencies and the Depositor.

{g) Im oxder to comply with its dubtles under the UaA Patriot Act of
2001, the Trustee shall obtain and verify certain information and documentatioen
from the other parties to this Agreement including. but not iimited to, each
such party’s name, address, and other identifying inforpation.

dection 3.08 Jubservicing Acceunts. In those scasex where a
Subservicer is servicing a Mortgage Loan pursuant £o a Subservicing Agreement,
the Subservicer will be required to establish and maintain one or moxe accounts
{collectively, the “Subservicing Account®|. The Subservicing Account shall he an
Eligible Account and shall otherwise be aoceptable to the related Servicer. The
Subservicer shall depusii in the clearing account {which account must be an
Eligible Account) in which it customarlly deposibs payménts and collections on
nortgage loans in connection with its moxtgage loan servicing activities on a
daily basis, and in no event more than ons Business Day after the Subservicer's

- receipt thereof, all proceeds of Mortgage Loans received by the Subservicer léss
" its servicing compensation to the extent permitted by the Subservicing
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Agreement, and shall thereafier deposit such amounts in the Subservicing
Aecount, in no event more than two Business Days after the deposit of such funds
into the clearing account. The Subservicer shall thereafter deposit such
procesds in the Collection Bccount of the related gerviger or remlt such
proceeds to the related Servicer for deposit in the Collection Account of the
related Servicer not later than two Business Days after the deposit of such
ameuntse in the Subservicing Account, For purpeses of this Agreement, such
servicer shall be deemed to have received payments on the Mortgage Loans when

rhe Subservicer receives such payments.

section 3.09 Collection of Taxes, Assessments and Similar Items;
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Ezcrow Accpunts. (al Bach Servicer shall enforee the obligations undar each
pald-in-full, 14 fe-of-the~loan tax service contract in effect with respect e
each First Lien Mortgage Loan {each, a "Tax Service Contract®) serviced by such
Sepvicer. Bach Tax Service Contract shall be assigned to the Trustee, or a
successor Servicer at the applicable Servicer's expense in the event that the
Servicer is terminated as Servicer of the related Mortgage Loan.

{b) To the extent that the services described in this paragraph (b}
are not otherwise provided pursuant to the Tax Service Contracts described in .
paragraph (a} above, each Servicer undertakes to perform such funttions with
respect to the Mortgage 10ans serviced by such Sexvicer. Ta Lhe extent the
related Mortgage provides for Escrow Payments, the related Servicer shall
establish and maintain, or cause te be astablished and maintained, one or more
accounts [ths "Eserow Accounts®], which shall be Erigible Accounts. Bach
Servicer shall deposit in the clearing account {which account must be an
Eligible Account} in which 1t customarily deposits payments and gollections on
mortgage loans in connection with its mortgage loan servicing activities on a
dally basis, and in po event more than one Business Day after the Servicer's
receipt thereof, all coliections from the Mortgagors (or related advances from
subservicers} for the paynent of taxes, assessments, hazard insurance premiums
and comparable items for the account of the Mortgagors {"Escrow Payments®)

_ gollectad or account of the Mortgage Loans and shall ther@afler deposil such

Enérow Payments in the Escrow Accounts, in ho event more than twe Businsss Days
after the deposit of such funds, in the clearing account, for the purpose of
effacting the payment of any such items as regquired under the terms of this
Agreement. Withdrawals of amounts from an Estrow Adcount may be made only te (i)
effect payment of taxes, assessments, hazard insurance premiums, and comparable
items; (iij.reimburse such Servicer {or a Jubservicer to the extent pravided in
the related Subservicing Agreement) out of related collections for any advances
made puxsuant to Section 3.01 {with respect to taxes and assessments) &nd
Section 3.13 {with réspect to hazaxd insurance); (111} refund bte Mortgagors any

" gums as may be determined te be overages! {iv} pay Lnterest, if required and as
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Accounts,

deseribed below, to Mortgagers on balances in the Escrow Agcount; (v} clear and
terminate the Escrow Account at the temuination of such Servicer's obligations
and responeibilities in respect of the Mortgage Loans under this Agreement or
(vi) recover amounts deposited la exrror. As park of its servicing duties, such
servicer or Subservicers shall pay to the Mortgagoery ;nterast on funds in BEaciow
ta the extent teguired by law and, o the extent that interest earned
on funds im the Bscrow Aocounts is insufficient, to pay such interest from its
or their ewn funds, without any reimbursement thersfor. To the extent that a
Mortgage does not provide for Escrow Paymemts, the applicable Servicer shall
determine whether any such payments are made hy the Mortgagoer in & manper and at
a time that avoids the loes of the Mortgaged Property due ko a tax sale or the
foreclesure of a tax lien. The applicable Servicer assumes full responsibility
for the payment of all such $ills within sush time and shall =ffsct pRyments of
411 such bills irrespesctive of the Mortgagor's Ffaithful performance in the
payment ¢f same or the meking of the Escrow Payments and shall make advances
from its own funds to effect such payments; provided, however, that such
advaheas are deemed. to be Servicing Advances. :

Section 3.10 Colleckien Accounts. (a} On behalf of the Trustee, each
Bervicer shall sstablish and maintain, or cause Lo be established and
maintained, one or more separate Eligibls Acccunta {sach such account or
accounts, a "Collectimm Account”), held in trust for the benefit of the Trustee.
on behalf of the Trustee, each Servicer shall depesit or cause to be deposited
in the clearing account (which account must be an Biigible Accgount) in which it
customarily deposits payments and collections on mortgags loans in connection
with its mortgage lean serviclng activities on & daily basis, and in no event
more than one Business Day after such Serviger's recelpt thereof, and ahall
thersafter deposit in the related collection Account, in no event more Lhun Lwo
pusiness Days after the deposit of such funds into the clearing account, as and
when received or as otherwise required hereunder, the follewing payments and
aollections received or made by it gubseguent to the cut~off Date {other than in
respect of principal ox interest on the related Mortgage Loans due on or hafore
the Cut-off bate), or payments {other than Principsl Prepayments) received by it
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on or prier to the related Cut-off Pate but allocable to a Due Period subsequent

thereto:

(i) all payments on account of principal, ineiuding Principal
Prepayments, on the Mortgage Loans:

{11) all payments on aceount of interest {net of the related
Servicing Fee) on each Morigage Loan; .

(iii) all Insurance Jroceeda and Condemmation Proceeds to the extent
such Insurance Proceeds and Condemnation Proceeds axe not to be applied teo
the restoration of the related Mortgaged Furoperty cr released to the
related Mortgager in accordance with the express reguitements of law or in
accordance with Accepted Servicing Practices and Liguidation Proceeds;

(1v) any ampunts required té be deposited pursuant to Section 3.12
in copnhection with any losses realized om Permitted Investments with
respect to fupds held in the related Collection Accounty

{v) any amounts regquired te be deposited by such Servicer pursuant
te the sacond paragraph of Section 3.13(a} in respett of any blanket

policy deductibles;

(vi} all proceeds of any Mortgage Lean repurchased or purchased in
sccordance with thig Agreement: and

{vii) all Prepayment Charges collected or paid {pursuant to Scetion
3.97{a)) by such Servicer.

: The foregoing requirements for deposit in the Collection Accounts
shall be exclusive, it being understood and agreed that, without limiting the
generality of the foregoing, payments in the natuxe of late payment charges, NSF
Faep, reconveyance fees, assumptien fees and other similar fees and charges need
not be deposited by each Servicer in the related Coliection Account and shall,
upon celliection, belang to the applicable servicer as additional compensation
for its servicing activities. In the event & servicer shall deposit in the
relzted Opllaction Account any swount not required to ke depesited therein, it
way st any time withdraw such amount from its Cellection Account, any provision

herein to the contrary notwithstanding.

{b] Funds in the Collection Accounts may be invested in Permitted
Investments in accordance with the previsions seb forth in Section 3.12. Bach
Servicer shall give notise to the Trastes of the location of the related
Collection Account maintained by 1t when established and prioy to any change

tbereof in accerdance with Section 3.07{f}.

seckion 3,11 Withdrawals from the Cellection Accounts. 'a} Bach
Servicer shall, from time to time, make withdrawals from the related Colleetion
Account for any of the following purposes ol as described in Section 4.0%:

{i) on or prior to each Remittance Date, to remit to the Trustee (A)
the Trustee Fee with reéspect to such Digtribution Dats and (B} all
Availuble Funds in respect of the related Distribution Date together with
all amounts representing Prepayment Charges from the Morigage Loans
received during the related Frepayment Perdiod;

{11} to reimburse such Servicer for P&I Advances, but enly to the
extent of amounts received which represent Late Coliestions (met of the
related Servicing Fees) of Scheduled Payments on Mortgage Loans with
respect to which such PEL Advauces wers made in accordance with the

- provisions of Section 4.01. {guch Bervicer's right for recovery or
reimbursement has priority over the Trust);

{Lii} to pay such Sexvicer or any Subssrvicer (a) any uppaid -
Servicing Fees or (b) any unreimbursed Servicing Advences with respect to
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each Mortgage Loan serviced by such Servicer er Subservicer, but only to
the extent of any Late Collections, tiguidation Progeeds, Condemnation
Proceeds, Insurance Froceeds or otheX amounts as may vae collected by the
Servicer from a Mortgagor, or otherwise received with respect to such
Mortgage Loan {or the related REO Property} lauch Servicer’'s right for
recovery or reimbursement has priority over the Trust)

(iv) to pay to such Servicer as servicing compensation (in addition
to the fServicing Fee} on the Remittance Date any interest or investment
incoms earned on Funds deposited in its Collection Account;

(v} to pay to the applicable Responsible Party or the Depositor, as
applicable, with respect to each Mortgage Loan that bas previously been
repurchased or replaced pursuant to this Agreement, all amounts received
thereon subseguent to the date of purchase or aubstitution, as further

descyibed herein;

{vi) to reimburse such serviger fox {A} any P&l Advance or Bervicing
Advance previously made whieh such Servicer hag determined to ba a
Neonreseverable P&I Advance or Henrccoverable Servicing Advance in
acoordance with the provisions of Section 4.01 and {D} any unpaid
Sarvicing Fees related to any Second Liern Mortgags Loan to the extent not
recovarable from Liguidation Procszeds, Insurance Proceeds or other amounts
received with respect to the related Second Lien Mortgage Loan under
Section 3.1l[a} (iid) (such Servicer's right for recovery or reimbursement

has priority owver the Trustl;

{vii} to pay, or to reimburse such Sexvicer for advances in gespect
of, expenses incurred in connection with any Mortygage Loan serviced by
such Servicer pursuant to Scction 3.15 {such Servicer's right for recovery

or reimbursement has prlozity over the Trustl:

{viii} to reimburse such Servicer or the Depositor for expsnses
ingurred by or reiwbursable to such Servicer or the Deposltor, as the case
nay be, puzsuant te Section 6,03 (such Servicer's right for recovery oF
reimbursement has ‘priccity over the Trustl;

{ix} to raimburse such Servicer or the Trustee, -as the case may be,
for eapenses reasonably incurred in respect of the breach or defect giving
rise to the repurchase obligation of any Responsible Party or the
Depositor, as applicable, that were inciuded in the Repurchase Price of
the Mprtgage Loan, including any expenses arizing ocut of the enforcement
of the repurchase cbligation, to the extent mot otherwise paid pursuant ko
the tegms hereof (such Servicer's right for recovery or relmbursement has

priority ever the Trustj;

{x) Lo withdraw any amounts deposited in the related Qollection
Bocount in error}

{xi} to withdraw any amounts beld in the related Collection Account
and not reguired to be remittad to the Trustoce on rhe Remittance PDate
oecurring in the menth in which such amounts are depesited into such
Coliection Account, to reimbusse such Servicer far unreimbursed P&T

Advances;

(xii) to invest funds in Permitted Ihvestments in accordance with
Section 3.12; and

{xiii} to clear and terminate the related Gollection Account upon
termination of this Agreement;

{hb) Bach Servicer shall keep and maintain separate acecounting, on a
Mortgage Lean by Mortgage Loan basis, for the purpese of justifying any
withdrawal from the related Collectlon Account, to the extent held by or on
behalf of it, pursuant to subclauses {a) (L4}, {iidy, (v}, {vi), {vid}, (vild)
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and lix) abave. Each Servicer shall provide written notification {as set forth
in Section 4.0%1({d)} to the Trustee, on or prior te the next succeading
flemittance Date, upon making any withdrawals from the related Collection Reccount

pursuant to subclauvse {a2) {vi) above.

3ection 3,12 Investment of Funds in the Collection Accounts and the
Distributlon Acgount. fa} Bach Servicer may invest the funds in the rslated
Collection Account and the Trustee may (but is not cbligated te) lnvest funds in
the Distribution Account during the Trustee Float Perlod, and, with respect to
the pertion of funds in the Distribution Account deposited by a Servicer, shall
lexcept during the Trustee Float Pariod) invest such funds in the Distribution
Account at the direction of such Servicer (for purposes of this Section 3.12,
such Accounts are referred to as an "Investment Account"), in one or more
Pumonitted Investments bearing interest or sold at a discount, and maturing,
unless payable on demand no later than the Busincss Day immediately preceding
the date on which such funds are reguired to be withdrawn from such account
pursuant to this Agreement; provided, however, that the Trustes shall have no
chligation to invest funds deposited into the pstribution Account by & Servicer
on the Remittance Date later tham 10:00 a.m. (Pacific Standard Time]. If no
investment instruction is given in a timely manner, the Trustee shall hold the
Funds in the Distribution Account uninvested. ALl such Permitted Investments
‘¢hall be held to maturity, unless payable on demand. Any investment of funds in
an Investment Account {other than investments made during the Truatee Float
peried] shall be made in the name of the applicable Servicer. The applicable
Servicer shall be entitled to sole possession lexcept with respect to investment
direction of funds and any income and gain realized on any investment in the
pistribution Account during the Trustee Fleat Period) over each such related
investmant, and any certificate or other instrument evidencing any such
investment shall be delivered directly to the applicable Servicer {with a copy
te the Trustee or its agent if related to investment of funds in the
plistribution Account not during the Trustee Float Period!, or with respect to
investments during the Trustee Float Perioed, the Trustee or lts agent, together
with any document of transfer necesgary to transfer title to such investment to
the applicsble Servicer, or with respect to investments during the Trusghtee ¥Floab
period, the Prustee or its agent. In the event amounts on deposit in an
Investment Account are ab any time invested-in a Permitted Investment payable on
demand, the applicable Servicer, or with respect to lnvestments during the

Trustee Float Period, the Trustes may:

(R} consistent with any notice reyuired to be given thereunder,
demand that payment thereon be made on the last day such
Permitted Investment may otherwise mabure hereunder in an
amount equai to the lesser of (1) all amounts then payable
thereundexr and {2} the amount required to be withdsawn on such

date; and

{¥} demand payment of all amounts due thereunder that such
Permitied Tnvestment would rot constitute a Permitted
Investment in respect of funds thersafter on deposit in an

Inveshuant Account.

. {b} AlL income and gain realized from the investment ¢f funds
deposited in the related Collection Account held by or on behalf of the related
gservicar, shall be for the benefit of such Servicer and shall be subject ta its
withdrawal in the manber set forth in Section 3.11. Such Servicer shall deposit
in its Collection Accoynt the amcunt of any loss of principal incurred in
reapect of any such Permitted Investment made with funds in such accounts
immediately upon realization of such loss. )

{c) ALl income and gais realized from the investment of the pertion
of funds deposited in the Distribution Account by a Servicer and held by the
Trustes, shall boe for the benefit of sush Serxvizer (ezcept for any income or
gain realized from the investment of funds on deposit in the Pistribution
Account during the Trustee Flpat Period, which sbmll be for the benefit of the
Trustee] and shall be subject to tha Trustee's withdrawal in the mammer set
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forth in Section 3.07{s). Bach Servieer shall deposit in the Distribution
Account {ercept with respect te losses lncurred during the Trustee Float Period)
bhe amount of any loza of principal ineurred in respect of any such related
Permitted Investment made with funds in such accounts immediately upon
realization of such loss.

{d) Pxcept as otberwise expressly provided in this Agreement, if any
default ocours in the making of a payment due under any Permitted Inveatment, CX
if & default occurs inh any other performance required under any Permitted
Investment, the Trustee shall tske such action as may be approprizte to enforce
such payment or performance, including the institution and proaecution of

appropriate proceedings.

{e} The Trustee shall not be liable for the amount of any logg
jnsurred with respect of any investment or lack of investment of funds held in
any Investment Account or the pistribution Account (except that if sny losses
are inourred from the investment of funds deposited in the Digtribulivne Account
during the Trustee Float Period, the Trustee shall be responsible for
reimbursing the Trust for such loss) if made in acaordance with this Sectlon

3.12.

{f) The Trustee or its Affiliates shall be permitted to receive
additional compensation that could be deemed to be in the Trustee's economic
galf~intarest for (i} serving as investment adviser, administratoxr, shazeholder,
servicing agent, custodian or sub-custodian with respect to certain of the
parmitted Investments, (ii} wsing Affiliates to wffant: btransactions in certain
permitred Investments and (iii) effecting fransactions in certain Permitted
tnvestments, Such compensation shall not be considersd an amount that ds
reimbursable or pavable pursuant to this Agreement.

: gection %.13 Maintenanceé of Hazaxd Insurance and Brrors and
omissions and Fidelity Coverage, {a) Each Sexvicer shall ssuse to be maintained
for emch Mortgoge Loan serviced by such Servicer fire insurance with extended
coverage on-the related Mortgaged Property in an amount which is at least egual
to the least of {i} the cutstanding principal balance of such Mortgage Loan,
{ii} the amount npecassary to fully compensate for any damage or loss to the
improvements that are a part of such property on a replacement aost basis and
{iii] the meximum insurable value of the lmprovements whieh are a pact of =ugh
Mortgaged Property, ia sach case in an amount not less than such amounl as i3
necessary te avoid the applicatiom of any coinsuranae clause conkained in the
related hazard insurance policy. Bach Servicer shall also cause to be maintained
Fire insurance with sxtended coverage on each REQ Property serviced by such
Sorvicer ip an ameunt which is at least equal to the lesser of {1} the maximuom
insurable valus of the improvemente which are a part of such propexrty and (i)
the outstanding principal balance of the related Mortgage Loan at the time it
became an REO Property, plus accrued interest at the Mortgege Rate atd related
Servicing Advances. Sach Servicer will comply in the performance of this
Agreement with all reasonable rules and requirements of sach Insurer under any
éuch hazard policics. Any amounts to be collected by any Servicer under any such
policies (other than ameunts Lo be appliad to the restoration or repalr of the
property subject to the related Mortgage or amcunts to be reieased to the
Mortgagor in acGordance with the procedures that such Servicer would follow in
seyvicing loans held for its own account, subject tu the lems and conditions of
the related Mortgage and Mortgage Note) shall be depoaited in the related
Collection Account, subject to withdrawal pursuant te Section 3.11. Any cost
incurred by the 3ervicer in maintaining eny such insuzance shall not, for the
purpose of caleulating distributions to the Trustee, be added to the unpaid
prineipal balance of the related Mortgage Loan, notwithstanding that the terms
of such Mortgage Loan so permit. It is understood and agreed thabt no earthquake
or other additional insurance is to be required of any Mortgagor other Lthan
pursuant to such applicable laws and regulations as shall at any time be in
Force and as shall require such addibioenal insurance. If the Mortgaged Property
ox RED Froperty is al any time in an area identified in the Federal Register by
the Pederal Emergency Management Agency as having special floeced hazards and
flood inpurance has been made avaliable, the applicable Servicer will cause to
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be maintained a flood insurance policy in respect thereof, BSuch flood insurance
shall be in an ameunt equal to the lesser of {i)} the unpaid prineipal balance of
the related Mortgags Loan and (11} the mawimum amount of azuch insurance .
available for the relatved Mortgaged Property under the pational fiood insurance
progran (assuming that the area in which such Mortgaged Property is lLocated is

participating in such program).,

In the event that any Servicer shall obtain and maintain a blanket
policy with an insurer either {i) acceptable to Fannie Mae orx Freddie Mac or
{1i} having & General Pollcy Rating of A:X or better from Best's (or such other
rating that is comparable to such rating) insuring against harvard losses on all

of the Mortgage Loauns, it shall conclusively be deemed to have satisfied its -
“obligations as set forth in the first two sentences of this Section 3.13, it

being understood and agreed that such policy may contain a deductible clause, in
which case the Bervicer shall, in the event that there zhall not have hsen
maintained on the related Mortgaged Property or REC Property a policy complying
with the first two sentences of this Sestion 3.13, and thers shall have been one
or woere lesges which would have been covered by such policy, deposit to the
related Collsction Account from its own funds the amcunt not otherwise payable
pnder the blanket policy becbuse of such deductible clause. In connecktion with
its activities as administrator and servicer of the Mortgage Loans, each
Servicer agrees to prepare and presenkt, on behalfl of itself and the Trustee
claims under any such blanket pulicy in a timaly fashlon in actordance with the

cerms of such policy.

{b} Bach Bervicer shall keep in force duxing the term of this
Rgreement a& policy or policies of insurance covering errors and omissions for
failure in the performance of such Servicer's obligabions under this Agreament,
which poliey oxr pelicies shall be in such form and amount that would meet the
requirements of Fannie Mae eor Freddie Ma¢ 1f it were the purchaser of the
Mortgage Leans, unless such Servicer has obtained a walver of such reguirementa
from Fannie Mae oy Freddie Mac. Each Servicer shall alse maintain a fidelity
bond in the forw and amount that would meet the regquirements of Fannie Mae or
Freddie Mac, unless the Sexvicer has obtainsd a walver af such regquirements from
Fannie Mas or Freddie Mac. Bach Serviecer shall provide the Trustes upon request
with copies of any such insurance policies and fidelity bond. Bach Servicer
shall bs deemed te have complied with this provision if an Affiliate of the
sexvicer has such errors and omlssions and fidelity bond ecoverage and, by the
texrms of guch insurance policy or fidelity bond, the coverage afforded
thereunder sxtends to guch Servicer. Any such errors and omissions policy and
fidelity bond shall by its terms not be cancelable without thirty days® prior
wrivten neticde to the Trustee. Bach Servicer shall also cause each Subssgvicer
te maintain a policy of Llnsurance covering errors and emlssions and a fidelity

bond which would meet such zequirements.

fection 3.14 Enforcement of Due-on—8Sale Clauses; Assumption
kgreements. Bach Servicer will, te the sxtent it has knowledge of any conveyance
ur prospective conveyance of any Mortgaged Property by any Mortgagor (whether by
absolute conveyange or by contract of sale, and whether or not the Mortgagox
remains or is to remain liable under the Mortgage Note and/or the Mortgage},
exercise its rights to accelerate the maturity of such Mortgage Loan under the
"Due-on-fale™ clause, if any, applicable thereto; pzovided, however, that no
Sarvicer shall be reguired to take such actien if, in its scle business
Judgment, the Servicer believes it is not in the best interests of the Trust
Fund and shall not exercise any such rights if prohibited by law from dolng so.
If a Bervicer reasonably believes it is unable undeyr applicable law to enforce
such "Due-gn-Sale” clause or if any of the other conditions set forth in the
previse to the preceding sentence apply, such Servicer will enter into an
agsumption and modification agreement from or with the perscn to whom auch

‘property has been conveyed or is proposed to be couveyed, pursuant to which such

person becomes liable undar the Mortgage Note and, to the extent permitted by
applicable astate law, the Mortgagor remalns ilable thereon. Bach Serviecer is
alse authorized to enter into a substitution of liability sgreement with such
person, pursuant to which the eoriginal Mortgager is reléased from lisbility and
such person is substituted as the Mertgagor and becomes liable under the
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Mortgage Note; provided, that no such substitution shall be effective unless
such person sabtisfies the underwriting criteria of such Servicer and such
substitution is in the best interest of the Certificateholders as detaermined by
such Servicer. In conhection with any assumption, modification or substitution,
such BServicer shall apply such underwriting standands and follow such practices
and procedurses as shall ke normal and uwsual in its genexal mortgage seyvicing
activities and as it applies to other mertgage loans owned solely by it. Ne
Servicer shall take or entex into any asswmption and modification agreement,
however, ualess (to the extent practicable in the elrcumstances) it shall have
received confirmation, in writing, of the continued effectivensssz of any
applicable hazard insurange policy, or a new policy meeting the regquizements of
this S=2ction iy obtained. Any fee oollected by a Servicer in respect of an
assumption of substituticn &f liability agreement will be retained by such
Servicer as additional servieing compensation. It conhection with any such
aasurption, no material term of the Mortgage Note {ineluding but not limited teo
the related Mortgage Rate and the amount of the Schedulsd Payment] may be
amended or modified, except as otherwlse reguired pursuant to the terms thereof.
Bach Sarvicer shall actify the Trustee that any such substitution, medification

- or assumption agreement has been completed by forwarding te the Trustes the
ezecuted original of such substitution or assumption agreement, which document
ghall be added to the related Mortgsge File and shall, for all purposes, be

" considered a part of such Mortgage File te the same extent as all other
documents and instruments constituting a part thereof,

Notwithstanding the foregoing paragraph or azny other provision of
this Agveement, a Bzrvicer sball not be deemed to be in default, breach or any
other violation of its obligations hereunder by reason of any assurption of a
Mortgage Lean by operation of law or by bhe terms of the Mortgage Note or any
assumption which such Servicer may be restricted by law from preventing, for any
reagon whatsoever. For purposes of this Section 3.14, the term "assumption™ is
deemed to also include a sale {of the Mortgaged Property) subiect to the
Mortgage that is not accompenied by an assumption or suwbstitution of liability

agreement. :

gection 3,15 Realization upen bDefaulted Mortgage Loans, Fach
Servicer shall use its best efforts, consistent with Accepted Sarvicing
Practices, to foreclose upon or c¢therwise cemparably convert (which may inciude
an acquisition of REQ Properby) the cwnership of properties securing guch of the
Mortgage Loans as come inte and continue in default and as to which no
patisfactory arringements can be made for wollewttion of delinquent payments
pursuant teo Section 3.07, and which are not relessed from this Agresnent
pursuant te any other provision hereof. Each Servicer shall use reascnable
afforts to rsalize upon such defaulted Mportgage loans ln such manner as will
maximize the recelpt of principal and interest by the Trustee, taking into
account, amohy other things, the timing of foreclosure procesdings; provided,
however, with reaspect to any Second Lien Mortgage Loan for which the related
first lien mortgage loan is not included in the Trust Fund, 1f, after such
Mortgage Loan beaomes 1HC days or mors delinguent, the agpplicable Servicer
determines that a significant net rescovery is not possible through foreclosure,
such Mortgage Loan may be tharged off and Lthe Morbgage DLoan will be treated as &
Liquidated Mortgage Lean giving rise to a2 Realized Loss. The foregoing is
subject te the provisions that, in any case in which Mortgaged Propexty shall
have suffered damage from an urinsured cause, a Servicer shall not be reguired
to axpend its owe funds toward the restoration of such property unless it shall
determine in its sole discretion (i) thal such rastoration will increase the net
proceads of liguidation of the related Mortgsge Loan to the Trustee, after
reimbursement to itself fo¥ zuch expenses, and (li) that such expensss will he
recoverable by such Servicer through Insurance Proceeds, Condennation Proceeds
or Liguidation Proceeds from the related Mortgaged Property, as contemplated in
Section 3.11. Bach Servicer shall be responsible for all other costs and
expenses incurred by Lt in any such proceedings; provided, however, that it
shall be entitled to reimbursement thereof from the related property, as

contemplated in Section-3.11.
The proceeds of any ligquidation or REQ Disposition, as well as any
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‘any relabed unreimbursed Servicing Advances in

redovery resulting from a partial collection of Insurance Proceeds, Condemnation
Proceeds or Liguidation Procseds or any income from an REO Property, will be
applied in the following order of prioritys first, to reimbucse the applicable
Servicer or any Subservicer for any related unreimbursed Servicing Advances,
pursuant to Section 3.11 or 3.17; second, to reimburse the applicable Bexvicer
for any related unrelmbursed P&l Advences, pursuant to Section 3.11; thirxd, to
acorued and unpaid interest cn the Mortgage Loan ox REO Lmputed Interest, at the
Mortgage Rate, to the date of the liguidation or RED Digposition, or to the Dus
Date prior te the Remittence Date on which such amcunts are to be distributed if
not in conpection with a liguidation or RED Digposition; and fouxth, asz a
recovery of principal of the Mortgage Loan. If the smount of the recovery so
allocated to interest is less than a full recovery thereof, that amount will be
allocated as follows: first, to ubpaid Servicing Fees; and sacond, ag intersst
at the Mortgage Rate (net of the Bervicing Fee Rate}. The portion of the
recovery so alloceted to unpaid Servicing Fees shall be reinbursed to the
applicable Servicer or any Subservicer pursuant teo Section 3,131 or 3.,17. The
portions of the recovery so allocated to interest at the Mortgage Rate (net of
the Servicing Fee Rate) and to princlpal ¢f the Mortgage Loan shall be spplied
as follows: first, to reimburse the applicable Serviesx or any Subservicer for
accordance with Section 3.11 or
3.17, and second, to the Trustee in accordance with the provisiona of Section
4.02, subljeact to the last paragraph ¢f Section 3.17 with respect to certain
excess recoveries from an REO Disposition. '

. Notwithstanding anything to the contrary contained herein, in
connection with » foreclosure of acceptance of a deed in liev of foreclosure, in
rhe esvent a Servicer has geceived actual notice of, or has actual knowledge of
the presence of, hazardous or toéxic substances or wasles on the related
Mortgaged Property, or if the Trustes otherwise requests, such Servicer shall
cause an snvironmental inspection or review of such Mortgaged Property to be
conducted by a yualified inspector. Upon completion of the inspectlion, such
Servicer shall promptly provide the Trustee and the Depositor with a written
report of the envireamental Ainspsctlon.

After rveviewing the snvironmental inspection report, the applicable

Servicer shall deteomine, copslstent with Accepted Servicing Practices, how ko
proceed with respect to bhe Mortgaged Property. In the event (a} the
environmental inspection report indicates that the Mortgaged Property is
contaminated by hazardous or toxie substances or wastes and (b} such Servicer
determines, consisterit with Accepted Serxvicing Practices, to proceed with
foreclosure or acceptance of a deed in lieu of forselosure, such Servicer shall
be refwbursed for all reasonable costs associated with such foreclosure on
aceeptance of a deed in lleu of foreclosure and any related environmental
elean-up costs, as applicable, from the related Liquidation Froceeds, or LI the
tLiquidation Proceeds are insufflcient to fully relwburse such Servicer, such
sarvicer shall be entitled ¢o be reimbursed from amounts in the related
¢oliection Account purstant to Sectionm 3.11. In the event such Bervicer
detezmines not to proceed with foreclosure or acceptance of a deed in lieu of
forecissure, such Servicer shall he reimpursed from general collections for all
Servicing Advsnces made with respect te the related Mortgaged FProperty from the

related Collection Acsount pursuant te Section 3.11.

In the evaent that HomBg eleats to charge-off a Second. Lien Mortgage
Lean 180 days or wore delinguent pursuant to this Section 3.1%, no Second Lden
Mortgage Loan shall be characterized as a Liquidated Mortgage Loan, urless the
Depositor consents in writing to such characterization after HowEq has provided
the Depositor with a combined equity mpalysis of such Second Lien Mortgags Loan
and the related first lien mortgage loan; provided, that if the Dbepositor has
failed to notify Homfg within 3 Busineas Days of receipt of such combined equity
analveis, then the Depositor shall be deemed tu have consented to such
characterization. JPMorgan may elect to charge-off a Second Lien Mortgage Loan
pursuant to this Section 3.15 without such written consent, so long as such
Secend Lien Mortgage Loan is 180 days or more delinguent. .

Section 3.16 Release of Martgage Files. |a! Upon the payment in full
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of any Mortgage Loan, of the recelpt by a Sexviger of a netification that
payment in full shall be escrowed in a manner customary for such purposes, such
Servicer will, on or before the last day of the month in which such payment in
full occurs, notify the Trustee by a cexbtification [which certification shall
include a statement to the effect that all ameunts received or to be received in
connection with such payment which are required te be deposited in the related

‘Collection Account pursuant to Section 3.10 have been or will be so deposited)

of & Bervicing Officer and shall request delivery to 1t of the Custodial File by
submitting a Request for Release to the Trustee, Upon receipt of such
certification and Reguest for Release, the Trustee shall promptly release the
relatad Custodial File to such Servimer within twe (2) Business Days. Ne
expenses incurred in cohnection with any instrument of gatisfaction or deed of
raconveyance shall be chargesble to the related Collection Acovunt.,

(b} From time to time and as appropriate for the servicing or
forsclosure of any Mortgage Loan, including, for this purpose, ¢ollection under
any Insirance Policy relating te the Mortgage Loans, the Trusiee shall, upon
request of such Servicer and dellvery to the Trustee of a Request for Release,
relesase the related Custodial File to such Servicer, and the Trustee shall, at
fhe direetion of such Servicex, execute such documents az shall be necessary bo
the prosecution of any such procsedings and the Servicer shell retain the
Mortgage File in trust for the kenefit of the Trustee, Such Request for Release
shall obligate the applicable Sexvicer to rerturn each and every document
previously requested from the Custedial File to the Trustee when the peed
therefor by such Servicer ne longer exists, unless the Mortgage Loan has been

. charged-oif or liquidated ang the Ligridation Proceeds relating to the Mortgage

Loan have been deposited in the related Collection Account or the Mortgage File
or such document has been deliverad to an attorney, or to a public trustee or
other public official as reguired by law, for purposes of initiating or pursuing
legal action or aother proceedings for the foreclosurs of the Mortgaged Property
either judicially or non-judicizlly, and such 3ervicer has delivered to the
Trustee a certificate of a Servicing Cfficer certifying as to the name and
address of the Person to which such Mortgage Flle or such document was dalivered
and the purpose or purposes of such delivery. Upon receipt of a certificate of a
Servicing Officer stating that such Mertgage Loan was charged-off or ligquidated
and thiat all amcunts received or to be received in connection with soch
liguidation that are required Lo e degposited into the relatsd Collection
Aoeount have been 5o deposited, or that such Mortgage Lean has become an REO
Proparty, a copy ot the Request for Release shall be released py the Trustee to
the applicable Servicer or ifa designee upon reguest therefor. Uvon receipt of a
Regquest for Release under this Section 3.16, the Trustee shall deliver the
related Custodial File bo the requesting Servicer. by regelar mail, unless such
Servicer requests that the Trustee deliver such Custodial File to such Servicer
by overnight courler (in which tase such delivery ahall be at such Servicer's

- expense}; provided, however, that in the event the Sexvicer has not previcusly
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received coples of the relevant Mortgage Loan Documents necessary to sexvice the
related Mortgage Loan in accordance with Accepted Servicing Practices, the
applicable Responsible Party shall reimburse the applicable Servicer for any
avernight courier chazges incurred for the requested Custodial Files.

Upon written certification of a Serwicing Officer, the Trustee shall
execute and deliver to the applicable Servicer copies of amy court pleadings,
requests for trustee‘'s sale or other documents reasonably necessary to the
forecleeure or Lrustee's sale in rempsct of a Mortgaged Property o to any legal
agilon brought to¢ obtain judgment against any Mortgager on the Morigage Nete or
Mortgage or to obtain a deficiency judgment, or to enforee any other remedies or
rights provided by the Mortgage Note or Mortgage or otherwise availahle at law
or in equity, or shall exetcise and deliver to such 3ervicer a power of attorney
sufficlent to authorize such Servicer to exscute such documents on its behalf.
Each such certification shall include a request that such pleadings or documsnts
be executed by the Trustee and a statement as teo the reasum such documents or
pleadings are required ang that the execution and delivery therecf by the
Trustee will not invalidate or otherwise affect the lien of the Mortgage, except
for the termination of such a lien upon completion ¢f Lhe furevlosure or )

crustee's sale.
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Section 3.17 Title, Conservation and Disposition of RED Broperty.
{a} This Sectlon shall apply only to REO Properties acquired for the aceount of
the Trustee snd shall not apply to any KEO Property relating to a Mortgage Loan
which was purchased of repurchased from the Trusies pursuant to any provisicn
hereof. In the event that title to any such REQ Property is acquired, the

- applicable Servicer shall cause the deed or certificate of sale to be lssued in

the name of =he Trustee, on behalf of the Certificateholders. Upon written
request by the applicable Servicer, The Trustee shall provide such Servicer with
a power of attorney prepared by such Servicer with respect teo such REC Property.

{b} Each Servicer shall manage, conserve, protect and operate sach
REC Eropertv for the Trustee solely for the purpose of its prompt disposition
and sale. Back Servicer, either itself or thzough an agent selected by such
Servicer, shall manage, conserve, protect and operate the RED Property in the
same mznner Lhat it manages, conserves, protects and operates other forsclosed
property £or its own account, and in the same menner that simllar property in
the same locality &8 the REQ Property is managed. Each Servicer shall attempt to
sall the same (and may temporarily remt: the same for a period not greater than
cne yeaxr, except as ctherwise provided below) on such terms and conditidns as

* guch Servicer deems te be in the best interest of the Trustee. The Trustee shall
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have no obligaticns with respect te any RRO Dispositions.

{c} Each Servicer shall segregate and hold alil funds collected and
received in connection with the operation of any RED Property separate and apart
from its own funds and general assets and shall deposit such funds in the
related Coliection Account.

{d) Baah Servicer shall depesit mnet of reimbursement to such
Servicer for any related outatanding Servicing Advances and unpald Servicing
Fees provided in Section 3.11, of cause to be deposited, oh a daily basis in the
related Collection Acccunt all revenues receiwved with respect to the related REC
Property and shall withdraw therefrom funds pecessary for the proper opsration,
management and maintenance of the REQ Property.

{e} Each Servicez, upon an REO Disposition, shall be entitled to
reigbursement for any related unreimbursed Servicing Advances as well as any
unpaid Servicing Feeg from proceeds received in conpection with the REQ
pPispesition, as further provided in Sectien 3.11.

(fy Any net proceeds from an REQ Disposition which are in excess of
the unpaid principal balance of the related Mortgags Loan, plus all unpaid RECQ
Imputied Interest thereon through the date of the REC Disposition, shall be
retained by the applicable Servicer as additional servicving cowpensalion.

. {g)} Bach Servicer shall use lts reasonable best efforts to sell, or
cauze its Subservicer to sell, in accordance with Accepted Servicing Practlces,
any REO Property serviced by such Servicer or Subservicer ss soon as possible,
but in no event later than the concliusion of the third calendaryr year beginuing
after the year of its acquisitlon by the Lowsr Tier REMIC unless (i) such
Servicer appliess for an extension of such period from the Internal Revenus
sarvice pursuant te the REMIC Provisions and Code Section 85&{e) (3}, in which
event such REQ Broperty shall be sold within the appliczble extension peried, ox
(i1 such Servicer obtains for the Trustee an Opinlon of Counsel, addressed to
the Depesitor, the Traustee and such Servicer, to the effect thal the holdiang by
the Lower Tier REMIC of such RED Property subsequent to such period will not
result in the imposition of taxes on “prohibited transactions” as defined in
section 860F of the Code or cause the Lower Tier REMIU oz Upper Tier REMIC to
fail to qualify as a REMIC under the REMIC Provizions or cumparable provisions
of relevant state laws abt any time, Each Servicer shall manage, conserve,
protect and operate gach REQ Property serviced by such servicer for the Trustes
solely for the purpose of its prompt disposition and sale in 4 manner which does
not cause such REQ Property to fall te qualify as “foreeclosure property” within
the meaning of Seution 860G(a} {8} or result in the recelpt by the Lower Tier
REMIC of any "income from non-permitted assets” within the meaning of Section

‘
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860F{a) (2} (B} of the Code or any "net income from foreclosure property” which is
subject to taxatieon under Section B60G{a) (1) of the Code, Pursuant to its
afforts to sell such REQ Property, the applicable Servicer shall either itselfl
or through an sgent selected by such Sexvicer protect and conserve such REC
Property in the same manner and to such ektent as is customary in the losality
where such REO Preperty is located and may, incident to its conservation and
protection of the interests of the Trustee on behalf of the Certificateholders,
rent the same, or any part therecf, as such Servicer deems to be in the best
interest of the Trustze on behalf of the Certificateholders for the pexioed priox
to the sale of such REO Property:; provided, however, that any reat received or
acorzed with respect to such REO Properby gualifies as “rents from real
property” as defined in Section 856({d} of the Code.

Section 3,18 Notification of Adjustments. With respect to each
Adjustable Rate Mortgage Loan, the applicable Servicer shall adjust the Mortgage
Rate on the related Adjustment Date and shall adjust the Scheduled Payment on
the related morcgage payment adjustment date, if applicable, in conpliance with
the reguirements of appiiecable law and the related Mortgage and Mortgage Note.
In the event that an Index becomes unavailable or otherwise unpublished, the
appllceble Servicer shall select a comparable alternative index over whiech 1t
has no direct control and which is readily verifiable. Fach Serviger shall
execute and deliver any and all necessary notices required under applicable law
and the terms of the related Mortgage Note and Mortgage regarding the Mertgage
Rate znd Scheduled Payment adjugtments. Bach Servicer shall promptly, upon
writtenm reguest therefor, deliver to the Trustee such notifications and any
additional appliicable data regarding such adjustments and the nethods vsed to
caiculate and implement such adjustments. Upon the discovery by a Servicer or
the receipt of rotice from the Trustee that a Services has failsd to adjust a
Mortgage Rate or Scheduled PFayment in accordance with the bterms of the related
Mortgage Note, such Servicer shall deposit in the related Collection Account
from its own funds the amount of any interest loss caused as such interest loss

SCCULS ,

‘Section 3,18 Accass to Certain Documentation and Information
Regarding the Mortgage Loans. The applicable Servicer shall provide, or cause
the Subservicer to provide, to the Depoaiter, the Trustee, the 0T8 or the FDIC
and the exawdners and supervisory ayents thereof, access to the documentationm
regarding the Mortgage Loans in fts poessession reguired by applicable
regulations of the OTS, Such access shall be affoxded without charge, but only
upon five (5} Business Days’ priox written requast and during normal business
bhours at the offices of the applicable Servicer, the Depositor, the Trustee of
any Subservicexz. Holhing in this Section shall dexogate Efrom the obligation of
any such party to observe any applicable law prohibiting disclosure of

‘information regarding the Mortgagoers and tha failure of any such party bo

provide access ag¢ provided in this Section a8 a result of such obligation shall
not conatitute a breach of this Section.

Saction 3.20 Documents, Recokds and Funds in Possession of the
Servicers to Be Held for the Trustee. Bach Servicer shall account fully te the
Trustee for any funds received by such Servicer or which otherwlse are collected
by such Servicer as Liguidation Broceeds, Condemsation Proacseds or INSUrance
proceeds in respect of any Mortgage Loan serviced by such Barvicer. All Mortgage

.Eiles and funds collected or held by, or under the centrel of, the Servicer in
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respect of any Mortgage Loans, whether frem the collection of principal and
intersst payments or from lLiquidation Proceeds, including, but net limited to,
any funds on deposit in its Collection Account, shall be held by such Servicer
for and on behalf of the Trustee and shall be and remain the sele and exaclusive
proparty of the Trustee, subject to the applicable provislons of this Agreement.
Bach Servicer also agrees that it shall not create, incur or subject any
Mortgage File or any funds that are deposited in any Collection Aceount, the
Distribution Account or any Escrow Acoount, or any funds that ctherwise are or
may become due or payable to the Trustee for the benefit of the
Certificateholders, to any claim, lien, security interest, judgment, levy, writ
of attachment or other encumbrance, or assert by legal action or otherwise any
claim or right of setoff against any Mortgage File or any fundas collected on, or
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in connection with, a Mortgége Loan, except, however, that such Servicer shall
be entitled to set off against and deduct from any such funds any amounts that
ars properly due and payable to such Servicer under this Agreaement.

. Section 3.21 Servicing Compensatden. (&) As compensation for its
activities hersunder, sach Servicer shall, with rsspect to each Mortgage Loan
serviced by it, be entitled to retain from deposits to its Collection Account
.mnd from Ligquidation Proceeds, Condemnation Proceeds, Insurance Proceads and REQ
Proceeds related to such Mortgage Loan, the Servicing Fee with respect Lo sach
Mortgage Loan {less any portion of such amounts retalned by any Subservicer). In
addition, each Servicer shall be entitled to recover unpaid Sexvicing Fees out
of related late colleckions to the extent permitted in Section 2.11. The right
to receive the Servicing Fee may not be transferred in whole or in paxt except
in connection with the transfer of all of z Serviesr's responsibilities and
obligations under this Agreement; provided, however, that sach Serviger may pay
from the Servicing Fee any amounts due to a Subservicer pussuant to &
Subservicing Agreement sntered into under Section 3.02.

(b} Additional servicing cempensation in the form of asaunption orn
modification fees, late payment charges, HSF fees, teconveyance fesa and other
simiiar Fees and charges [other than Frepayment Charges} shall be retained by a
Szrviver only to the extent such fees or chargss are regeived by such Servicer.
Each Servicer shall also be entitled pursuant to Section 3.11{a) [iv) to withdzaw
from the ralated Collection Account, and pursuant be Section 3.07({e}, to direct
£he Trustes to withdraw from the Distribution Account and remil Co the
applicable Bervicer (except for monies investad during the Trusres Float
period}, as additional servicing compensalion, interest or other income sarned
on the related portions of deposits therein. HDomEg shall alzo be entitled to
retain net Prepayment Interest Excesses (to the extent not raquirad to offset
Prepayment Interest Shortfallsi, bub only to the exbtent such amounls are
received by Honfig.

{c) Bach Sexvicer ghall be reguired to pay all expenses incurred by
it in conmection with its serviecing activities hersunder (inciuding payment of
premiums for any blanket pelisy imsuring agalnst hazard losses pursuant zo
Sectioen 3.13, servicing compensatlon of the Yubservicer fo the extent not
retained by it and the fees and expenses of independent acosuntants and any
agents appointed by such Servicer), and shall not be eatitled to reimbursement
therefor from the Trust Fund except as specifically provided in Section 3.11.

Section 3.22 Annual Statement as to Compliance, Zach Servicer will
deliver or causs to be.delivered fo the Depositor, the Rating Agencles and the
Trustee on or before March 15th of each calendar yesr, commencing in 2006, an
Officer's Certificate stating, a8 to each signatory thereof, that (i) a review
of the activitiss of such Servicer during the preceding calsndar year and of
performance under this Agreement or a similar agrecment has been made under such
officers’ supervision, and (ii) to the best ¢ such cfficers' knowledys, hased
on such review, such Servicer has fulfilled all of its eohligations under this
Agreemsnt throughout such year, on, 1f there has been a default in the
fulfillment of any such obligation, specifying sach such default known to such
efficers and the nature and status thereof. Promptly after rxecedipt of such
Officerts Uertificate, the Depousitor shall review such Officer’s Certificate
and, if spplicable, consult with the applicsble Servicer as to the nature of any
defaults by the Servicar in the fulfillment of any of the Servicer's .
obligations. The obligations of a Servicer under this Section apply to sach
sepvicer that serviced during the applicable peried, whethar or net such
Serviecer iz acting as a Ssrvicer at the time suchk Officexr’s Certificate ls

reguired to be deliverxed.

Section %.23 Annual Indspendent Public Acgountants’® Servicing
Statement; Pinancial Statements. Wot later than March 15th of each calendar year
commencing in 2006, each Hervicer, at its expense, shall cause a naticnally
recognized f£irm of independent certified public accountants to furrish to ths
Depositor, the Rating Agencies and the Trustee a report stating that (i) it has
ghtained a letter of representation regarding certain matters from the
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management of such Servicer which includes &n assertion that such Servicer has
complied with certain minimun zesidential mertgage loan servicing standards,
1dentified in the Uniform Single Attestation Pragram for Mortgage Bankera
established by the Mortgage Bankers Association of America, with respect to the
servicing of residential mortgage loans during the.most recently completed
calendar year and lill on the basis of an examinatlon conducted by such fimm in
accordance with standards established by the American Institute of Certified
rublic Accountants, suck representation iz fairly stated in all material
respects, subject to such exceprions and other qualificatlons that may be
appropriate., In rendering its report such firm may rely, as to matters ralating
to the direchk servicing of residential mortgage loans by Subservicers, upon
comparable reports of firms of independent certified public accountants rendered
on the basis of examinations conducted in accordance with the same standayds
{rendered within one year of such report) with respect to thouse Subservicers.
Promptly afier receipt of such report, the Depositor ehall review such report
and, if applicable, consult with the applicable Servicer as to the nature of any
defaults by such Servicer im the fulfillment of any of the Servicer's
obligations. The obligations of a Servicer under this Section apply to sach
Servicer that serviced during the applicable pericd, whether or mot such
Servicar is acting as a Servicer at the time such report is required to be

delivered.

Section 3.24 Trusteé to Act as Bervicer. (a] Subject to Ssotion
7.02, in the event that any Servicer shall for any reason no longer be a
Servicer hereunder {including by reason of an Bvent of Default), the Trustee or
its suvecessor shall thereupon assume all of the rights and chligations of such
Servicer hersunder arising thareafter {except that the Trustee shall not be (i)
1iable for losses of such predecessor Servicer pursuant to Section 3.10 or any
actas or omissions of such predécessor Servicer hereunder), (ii) obligated to
effectuate repurchases or substitutions of Morigage Loans hereunder, including
but not limited to repurchases or substitutions pursuant te Section 2.03, (iii})
responsible for expenses of such predecessor Servicer pursuant to Section 2.03
or [iv) deemed to have made any representations and warranties of such Servicer
hereunder. Any such assumptlen shall be subject to Section 7.02.

{b) Ewvery Subservicing Agreement entered into by a Servicer shall
contain a provision gyiving the successor Bervicer the option te terminate such
agreement in the event a successor Servicer 1s appointad.

{c) If any Servicer shall for any reascn ho longer be a Servicer
{including by reason of any Event of Default), the Trustee {oz any other
successor Servicer) may, at its option, succesd to any rights and opligations of
such Servicer under any Subservicing Agreement in accordance With the terms
therenf; provided that the Trustee [or any cther successor Servicer) shall not
incur any liability ox have any obligations in Lts capacity as successor
Servicer under a Subservicing Agreement arising prior to the date'of such
succession unless 1t expressly elects to succesd to the rights and cbligations
of such Servicer theresunder; and such Servicer shall not thereby be relieved of
any liability ox obligatlions under the Subservicing Agrsement arising prior to

the date of such succession.

{d} The applicable Servicer shall, upon request of the Trustee, but
at the expense of such Servicer, daliver to the asguming party all decuments and
recordes relating to each Subservicing Agreement (1f any) to which it is pazty
and the Mortgage Loans then belng serviced thereunder and an aveounting of

amounts collected and held by it and otherwiss uge its best efforts to effect
the orderly and sfficient transfer of such Subservicing Agreement to the

assuming party.

section 3.25 Compensating Interest. Bach Servicer shall remit to the
Trustee on each Remittance Date an smount from iks own funds egual to the
Compensating Interest payable by such Servicer for the related Distribution

Date.
Section 3.26 Credit Reporting; Gramm-Leach~Bliley Act. (a) With
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respect to sach Mortgage Loan, each Servicer agrees to fully toernish, in
sccordance with the Fair Credit Reporting het and its implementing regulations,
aacurate and complets information (e.g., favorable and unfavorakle) on its
borrower crecdit files to fquifaz, Bxperian and TransUnion Credit Information
Company (three of the credit repositories], on a monthly basis.

(b} Each Servicer shall comply with Titls V of the
Gramm-Leach-BLiley Act of 1859 and all applicable regulstions promul gated
thereunder, relating to the Mortgage Loans required to be serviced by it and the
related borrowers and shall provide all required notices thereunder.

ARTICLE IV

LISTRIBUTIONS AND
ADVANCES BY TEE SERVICERS

. section 4.01 Advances. (al The amount of P&l Advances to be made by
each Servicer for any Remittance Date shall equal, subject to Section 4.01{c),
the sum of {i] the aggrsgate amount of Scheduled Payments fwith each luterest
portion thersof net of the related Servicing Fee), due during the Due Period
immediately preceding such Remittance Date in respect of the Mortgage Loans
serviced by such Servicer, which Scheduled Payments were not received as of the
cloze of business on the related Detesmmination Date (provided, however, that
with respect to any Balloon Loan that is delinguent on ibts maturity dabs, the
Servicer will not bs required te advance the principal portion of the related
balioon payment buf will be redquired o continue to make P&I Advances in
accordance with this Section 4.01({z) with respect to such Balleen Loan in an
amount agual to the assumed scheduled interest that would otherwise be due based
on the original amortization schedule for auch Balloon Loan (with interest at
tpe Adjusted Het Mortgage Rate}}, plus {ii} with respect to each RED Property
serviced by such Servicer, which REQ Eroperty wag acquirsd during or priox to
the related Prespayment Pericd and as to which such REC Property an REO
pisposition did not ocgcur during the related Prepayment Perleod, an amount equal
to the excess, if any, of the Scheduled Payments (with each interest portion
rhereof net of the related Servicing Fee) that would have been due on the
relabed Due Date in respect of the related Morigage Loans, over the nst income
from such REQ Property transferyed to the related Collectien Account for
distribution on such Remittanse Date.

(b} On each Remittance Date, each Servicer shall remit in
immediately available funds to the Trustoe an amoust equal to the sggregate
amount of P&I Advances,.if any, to be made in respect of ths Mortgage Loans and
RO Properties serviced by such Sexvicer for the related Remittance Date elther
{i} from ite own funds ox {iil} from the related Collection Acceunt, to ths
extent of funds held therein for future distribution {(in which ecase, it will
cause to be made an appropriate entry in the records of the related Collestion
Acoount that Amounts Held for Future Distribution have baen, as permitted by
this Section 4.01, used by such Servicer in discharge of any such P&l Advanae)
or i{iii} in the form of any combination of (i} and {Li) aggregating the total
amount of P&I Advances to be made by such Ssrvicer with raspect to such Mortgage
Loans and REQ Properties. Any Amwcunts Held fox Future Distributien anhd so used
shall be appropriately reflected in such Servicer's racords and replaced by such
ssrvicer by deposit in the related Collection Account on or before any future

Remittance Date te the exbent required.

{c) The shligatien of each Servicer to make such P&l Advances is
mandatory, notwithstanding any other provision of this Agreement but subjact to
paragraph (d) below, and, with respect to any Mortgage Loan or RECQ Property,
ehall continue until a Final Recovery Reterminaticn 1n connection therewith or
the yemoval thereof from coveragé under this Agreement, except as otherwise

provided in this Section.

(d} Notwithstanding anything herein to the contrary, no P&I Advance
or Servicing Advance shall he pequired to be made hereunder by any Servicer if
such P&l Advance or Servicing Advancs would, 4F made, constitute a :
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Mortgage Servicing - Examination
Procedures

After completing the risk assessment ahd examination scoping, examiners should use these
procedures, in conjunction with the compliance management system review procedures, to
conduct a mortgage servicing examination. The examination procedures contain a series of
modules, grouping similar requirements together. Depending on the scope, each examination
will cover one or more of the following modules:

Routine Servicing

Module 1 Servicing Transfers, Loan Ownership Transfers, and Escrow Disclosures
Module 2 Payment Processing and Account Maintenance

Module 3 Customer Inquiries and Complaints
Module 4 Maintenance of Escrow Aceounts and Insuranee Products

Module 5 Credit Reporting
Module 6 Information Sharing and Privacy

Default Servicing

Module 7 Collections and Accounts in Bankruptey
Module 8 Loss Mitigation

Foreclosure

http:/fwww.consumerfinance, gov/guidance/supervision/manual/morigage-servicing-examin...  8/1/2012
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Module 9 Foreclosures

Examination Objectives

1. To assess the quality of the regulated entity’s compliance risk management systems,
inchuding internal controls and policies and procedures, for preventing vieolations of
federal consumer financial law in iis mortgage servicing business.

2. To identify acts or practices that materially increase the risk of violations of federal
consumer financial law in cormection with mortgage servicing. '

3. To gather facts that help determine whether a regulated entity engages in acts or
practices that are likely to violate federal consumer financial law in connection with

_ mortgage servicing. '

4. To determine, in consultation with Headquarters, whether a violation of a federal

consumer financial law has occurred and whether further supervisory or enforcement

actions are appropriate.

‘Background

A servicer may service loans on behalf of itself or an affiliate. It may service as a contractor of
the trustee where a mortgage is included in a mortgage-backed security, or it may service whaole
loans for an outside third-party investor.' A servicer may sell the rights to service the lcan
separately from any ownership transfers. This is because some entities have expertise in
payment processing and other servicing responsibilities, while others seek to invest in the
underlying mortgages. These procedures apply whether the servicer obtained the servicing
rights from another entity or the servicing responsibility is transferred within a company from

the origination platform to the servicing platform.

Servicers must comply with various laws to the extent that the law applies to the particular

servicer and its activities:

. The Real Estate Settlement Procedures Act (RESPA) and its implementing regulation,
Regulation X, impose requirements for servicing transfers, written consumer inquiries,
and eserow account maintenance,

» The Truth in Lending Act (TILA) and its implementing regulation, Regulation Z,
generally impose requirements on owners for home mortgage ownership transfers. It also
imposes requirements on servicers regarding crediting of payments, imposition of late fee
and delinquency charges, and provision of paYoff statements with respect to closed-end
consumer credit transactions secured by a principal dwelling. For open-end mortgages,

hitp:fz’www.consumerfmance.gov/guidance/supervision/manuai/mcrtgage~sewicing~exan1in... 8/1/2012
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»

Regulation Z provisions related to payment crediting and error resolution apply to the
extent that the servicer is a creditor.

The Electronic Funds Transfer Act (EFTA) and jts implementing regulation, Regulation
E, impose requirements if servicers within the scope of coverage obtain electronie

payments from borrowers.

The Fair Debt Collection Practices Act (FDCPA) governs collection activities conducted
by third-party collection agencies, as well as servicer collection activities if the servicer
acquired the loan when it was already in default.

The Homeowners Protection Act (HPA) limits private mortgage insurance that can be

assessed on customer accounts.

The Fair Credit Reporting Act (FCRA) requires servicers that furnish {nformation to
consumer reporting agencies to ensure the aceuracy of data placed in the consumer
reporting system. The FCRA also limits certain information sharing between company

affiliates.

The Gramm-Leach-Bliley Act (GLBA) requires servicers within the scope of coverage to
provide privacy notices and limit information sharing in particular ways. '

The Equal Credit Opportunity Act (ECOA) and its implementing regulation, Regulation
B, apply to those servicers that are creditors, such as those who participate in a credit

 decision about whether to approve a mortgage loan modification. The statute makes it

unlawful to discriminate against any borrower with respect to any aspect of a credit

transaction:

» On the basis of race, color, religion, national origin, sex or marital status, or age
(provided the applicant has the capacity to contract);

» Because all or part of the applicant’s income derives from any public assistance

program; or

o Because the applicant has in good faith exercised any right under the Consumer
" Credit Protection Act?

To catry out the objectives set forth in the Examination Objectives section, the examination
process also will include assessing other risks to consumers that are not governed by specific
statutory or regulatory provisions. These risks may include potentially unfair, deceptive, or
abusive acts or practices (UDAAPs) with respect to servicers’ interactions with consumers.?
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Collecting information about risks to consumers, whether or not there are specific legal
guidelines addressing such risks, can help inform the Bureau’s policymaking. The standards

the CFPB will use in assessing UDAAPs are:
» A representation, omission, act, or practice is deceptive when:

(1) the representation, omission, act, or practice misleads or is likely to mislead the

consumer;
(2) the consumer’s interpretation of the representation, omission, act, or practice is

reasonabie under the circumstances; and
(3) the misleading representation, omission, act, or practice is material.

« Anact or practice is unfair when:

(1) it causes or is likely to cause substantial injury to consumers,
(2) the injury is not reasonably avoidable by consumers, and
(3) the injury is not outweighed by countervailing benefits to consumers or to

competition.
» An abusive act or practice:

(1) materially interferes with the ability of a consurer to understand a term or condition

of a copsumer financial product or service or
(2) takes unreasonable advantage of ~

- a lack of understanding on the part of the consumer of the material risks, costs, or
conditions of the produect or service; '

- the inability of the consumer to protect its interests in selecting or using a consumer
financial product or service; or '

 the reasonable reliance by the consumer on a covered person to act in the interests of

the consumer.

Please refer to the examination procedures regarding UDAAPs for more information about the
legal standards and the CFPB’s approach to examining for UDAAPs. '

The particular facts in a case are crucial to a determination of unfair, deceptive, or abusive
practices. As set out in the Examination Objectives section, examiners should consult with
Headquarters to determine whether the applicable legal standards have been met before a
violation of any federal consumer financial law could be cited, including a UDAAP violation.
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Putting the ‘service’ back in
‘mortgage servicing’

BY DAVID SILBERMAN
Today, we're proposing new mortgage servicing rules.
So, what’s mortgage servicing and why does it need the new rules?

The short answer is that mortgage servicing is the processing of mortgage payments. That may
sound simple, but as many borrowers have learned in the aftermath to the financial crisis, it

can get complicated very quickly.

When you make a mortgage payment, part of that pays interest on the money that you
borrowed, and part of that actually repays the money that you borrowed. Often the company
that owns your mortgage hires someone else — a servicer — to collect and apply these payments,
along with handling other day-to-day responsibilities in administering the loan.

This can be a challenge due to sophisticated mortgage produects, partial payments, delinquent
borrowers, fees, errors and misunderstandings. And when consumers can’t make their
mortgage payments, servicers are the ones that decide what to do. As we saw during the
recession, not all servicers were prepared to handle these challenges. And that can have very

bad consequences for consumers.

Why are you proposing new rules?
When an agency writes a new rule, that rule must first be proposed, and the public has an
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opportunity to comment on it. After we get your comments we'll review them and consider
them while we're writing the final rule.

How did you arrive at these rules?
Several of them are required by the Dodd-Frank Wall Street Reform and Consumer Protection

Act (whieh we call the Dodd-Frank Act for short). We developed others in response 1o issues in
the marketplace. To do this, we have spent a lot of that time talking to the public because we
want to write rules that work. For us, rules that work are rules that protect consumers, are
consistent with other rules that apply to servicers, recognize the impact on lenders and
mortgage investors, and do not cause unnecessary burden on industry. So, in addition to
meeting with consumers, consumer advocates, servicers, trade associations, and mortgage
investors, we worked with a design team, conducted consumer testing , and met with small
rvi ers  to develop these proposals. |

What are the new rules?
We are proposing rules on mortgage servicing to implement new laws in the Dodd-Frank Act.

Our proposals have new rules that are designed to-put the service back in mortgage servicing,
and will benefit borrowers by eliminating surprises and run-arounds. The rules are divided
into two proposals -- one to amend the regulations in the Truth in Lending Act (Regulation 7)
and the other to amend the regulations in the Real Estate Settlement Procedures Act '

(Regulation X). The rules are:

« Monthly morigage statements
Servicers would be required to provide clear billing statements including information on
the loan, amount due, and application of past payments.

« Warnings before interest rate adjustments
Servicers would be required to provide consumers with a new notice 6 to 7 months before
the first rate adjustment, as well as earlier and improved notices before rate adjustments
causing an increase in a consumer’s mortgage payments,

» Force-placed insurance _
Servicers can only charge borrowers for buying insurance on the property when they have
a reasonable basis to believe that the borrowers have let their own insurance lapse and
have given borrowers two notices estimating the cost of the “force-placed insurance.”

« Early outreach for delinquent borrowers
Getting a delinquent borrower back on track requires early intervention and information

- about options available.

« Prompt crediting of payments
Payments must be applied as of the day they are received, and the handling of partial
payments is clarified.

http://www.consumerfinance.gov/blog/putting-the-serviceback-in-mortgage-servicing/ 8/13/2012
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» Accurate information management
Servicers must have reasonable policies to ensure that when borrowers provide
" documents and information the servicers can find and use them. '

'« Error resolution and information requests _
Mistakes happen, but they need to get fixed. Servicers must address borrower concerns
about possible errors within certain timeframes and provide the information they

- request, :

» Direct and ongoing access to servicer personnel
Delinquent borrowers will be able to contact the right people at their servicer to get
information and take'steps to avoid foreclosure.

« Evaluation for alternatives to foreclosure
Servicers would be required to appropriately review borrower applications for loan
modifications or other options to avoid foreclosure.

How can I get involved?
We want your comments by October ¢ — here’s how to weigh in:

or RESPAservmmg) to send us your comments, or

"« Visit our partner, the Cornell e-Rulemaking Initiative, to read other summaries of the
rules on www.regulationroom.org and participate in an on-line conversation about them.
‘Cornell will share with us a summary of the feedback that you and 'others provide.

12 Comments | Categories: Morigages

Add New Comment | | Login

! Type your comment here. ;

i
;
i

RNV

Sort by oldest first

http://www.consumerfinance.gov/blog/putting-the-serviceback-in-mortgage-servicing/ 8/13/2012

A-49



. Case: 3:09-cv-02335-JGC Doc #: 79 Filed: 05/24/11 1 of 6. PagelD #: 813

ORIGINAL

IN THE UNITED STATES DISTRICT COURT - 11-0908
FOR THE NORTHERN DISTRICT OF OHIQereby carty that this lnam% -

WESTERN DIVISION dogumem nouﬂgf.g;ﬁlad
and correct eopy electronically filed
Fiman -
j ¥

s _ By:_ 3k 1] Do (U
Plaintiff, F Oiaﬂt
Y.
Case No. 3:09-¢v-02333-1GC
BARCLAYS CAPITAL REAL ESTATE INC. d.b.a. - Judge James G. Carfemm s
HOMEQ SERVICING, ‘ F D L E @
' Defendant. - .
- MY 26 2011
' CLERK OF COURT
CERTIFICATION ORDER -
CERUNICATION ORDER SUPREME GOURT OF OHIO

Pursuant to Rule 18 of the Rules of P_mctice of the Supreme Court qf Ohio, the
undersigried District Judge of the United States District Court for the Northern District of Ohio,
Westem Division, hereby certifies questions of state law to the Supreme Court of Ghio, No |

controlling precedent of the Supreme Cuurt of Ohio answers these questions, which are
botenﬁaiiy ciispc‘sit‘i#g of thie sbove-captioned case.” For the reasons explained in more detail
below, fhe Court requests the Supreme Court of Ohio answer the certified questions of state law
set forth in this Certification Order. |
. NAME OF THE CASE
The name of the case is Soﬁdra Anderson v. Barclays Capital Real Estate Inc, d.b.a.

HomEq Servicing, No. 3:09-¢v-02335-JGC.

! Judge Jack Zouhary, also of the United States District Court for the Northern District of Ohio, Western

. Division, is simultancously cestifying to the Supreme Court of Ohio similar questions in two consolidated cases:
Stute of Ohio, ex rel, Michael DeWine, Attorney General of Ghio v, GMAC Morntgage, LLC and Jeffrey Stephan,
No. 3:10-cv-02537-JZ; and Lois M, Blank, William H, Stroblé, Brandon Ritze and Blair Riize, and Rebecca Lawson
v. GMAC Mortgage, LLC and Ally Financial, Inc,, No. 1:10-¢w02703.JZ,

i
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STATEMENT OF FACTS AND CIRCUMSTANCES FROM WHICH THE QUESTIONS OF LAW ARISE
The above-captioned case raises questions of (1) whether “mortgage servicers™ are
“suppliers” under the CSPA and (2) whether “mortgage servicing” is a “consumer transaction™

under the CSPA,
The CSPA, at O.R.C. § 1345.01(C}, defines a “supplier” as:

a seller, lessor, assignor, franchisor, or other person engaged in the
business of effecting or soliciting consumer transactions, whether or not
the person deals directly with the consumer. If the consumer transaction is
in connection with a residential norigage, “supplier” does not include an
assignee or purchaser of the loan for value, except as otherwise provided
in section 1345.091 of the Revised Code. For purposes of this division, in
-4 consumer transaction in connection with a residential mortgage, “seller”
means a loan officer, mortgage broker, or nonbank morigage lender.

I‘he CSPA, at O.R.C. § 1345.01(A), defines & “consumer transaction” as:

a sale, lease assignment, award by chance, or other transfer of an itema of goods, a
seivice, a franchise, or an intangible, to an individual for purposes that are
primarily personal, family, or household, or solicitation to supply any of these
things. “Consumer transaction” does not include transactions between persons,
defined in sections 4905.03 and 5725.01 of the Revised Code, and their
customers, except for transactions invelving a lean made pursuant to sections
1321.35 to 1321.48 of the Revised Code and transactions in connection with
residential mortgages between loan officers, mortgage brokers, or nonbank
mortgage lenders and their customers; transactions between certified public
adcountants or public accountants and their clients; transactions between
atiomeys, physicians, or dentists and their clients or patients; and transactions
between veterinarians and their patients that pertain to medical treatment bat not
ancillary services. '

‘Barclays Capital Real Estate Inc, d.b.a. HomEq Servicing (*HomEq™) is a “mortgage
services™ engaging in the business of servicing residential mortgages of individuals for personal,

family, or household purposes that at some point during the term of such loans begins servicing

such individual loans. HomEq is not a bank, financial institution, or any entity defined in O.R.C.
§ 5725.01. Itis alleged that HomEq; |

» accepts, applies and distributes mortgage loan payments and other fees, penalties and
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assessmants, and in oannectlon w:th so doing exercises discretion regarding the fees
charged or applied to a particular mortgage loan account {Second Amended Complaint
(*SAC"), ECF Doc. No. 35,1 71{a));

¢ maintains chstémar service departments and call centers to which Ohio residents with
loans being serviced by HomEq are directed to call with questions, conﬁems about their
mortgage loans (SAC 1 71(b));

o dirgcts customers who are in default or danger of defanlt to contact it for options
concerning loss mitigation or loan modification and further holds itself out as having

* authority fo make substantive decisions regarding which customers, if any, will receive

" loan modification agreements or loss mitigation assistance (SAC§71());

¢ handles consumer disputes regarding their mortgage loans (SAC? 71{d)};

s negotiates and executes loan modification, forbearance and other agreements directly
with customers (SAC Y 71(e));

o purchases homeowner’s insurance on behalf of, and at the expense of, consumers who
HomEq believes not to have purchased insurance required by the note and mortgage
SACYTIE |

» makes customer service related prbmises on its website to which cénsumers are directed
by the servicer (SAC{ 72 n.7); and

» receives payment for its loan administration and other services from the payment stream

generated by the consumers’ residential mortgages (SAC § 71(g)).
| Qvnswions or LAW TO BEB:;#\;!::RED
This Court has determined that the interpretation of Ohio Rev. Code § 1345.01(A) & (C),

effective December 28, 2000, may be determinative of this proceeding, and that there is no
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controlling precedent on this issue in the decisions of the Supreme Court of Ohio, Therefore,
pursuant to Rule 18 of the Rules of Practice of the Supreme Court of Ohio, this Court certifies
the following questioﬁs to the Supree Court of Ohio:

- (1)  Does the servicing of a borrower's residential mortgage loan constitute a
“consumer transaction” as defined in the Ohio Consumer Sales Practices Act, O.R.C. §
1345.01(A)? |

(2)  Areentities that service residential mértgage loans “suppliers ... engaged in the
business of effecting or soliciting consumer transactions™ within the meaning of the Ohio
Consumer Sales Practices Act, O,R.C. § 1345.01(C)?

NAMES OF PARTIES

The names of the parties are: (a) Plaintiff Sondra Anderson; (b) Defendant Barclays
Capital Real Estate Inc, d.b.a. HomEq Servicing; and (¢) Amici Curiae State of Ohio and Ohio
Attorney General Michael DeWine, |

NAMES, ADDRESSES, AND TELEPHONE NUMBERS OF COUNSKL

The names, addrésses, and telephone numbers of counsel for each party as are follows.
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[el0) OR SONDRA ANDERSON COUNSEL FOR BARCLAYS CAPITAL
John T, MurTay : REAL ESTATE INC. db.a. HOMEQ
Lestie O. Mutray SERVICING |

Michael J. Stewart - James D, Curphey

Murray & Murray Co. LPA ' ‘Megan E, Bailey

111 E, Shoreline Drive ‘ Michael A, Wehrkamp

Sandusky, OH 44870 " Porter Wright Morris & Arthur LLP
419-624-3000 41 South High Street, 29th Floor
Email: jotm@murrayandmurray.com Columbus, OH 43215-6194

Bmail: lom@murrayandmurray.com 614-227-2047

Ernail: mjs@murrayandmurray.com Email: jourphey@porterwright.com

Email: mbailey@porterwright.com
Fmail; mwehrkamp@porterwright.com

and

Benjamin B, Klubes

Victoria Holstein-Childress

Buckley Sandler LLP

1250 24th Street N.W., Suite 700
Washington, D.C. 20037 -
202-349-8000

Finail; bklubes@buckleysandler.com
Email: vholstein@bucleysandler.com

Ieffrey Loeser

Office of the Attorney General

Consumer Protection Section

14th Floor, 30 East Broad Street

Columbus, OH 43215

614-466-1305

Email: susan.choe@ohioattoreygeneral.gov
 Email: jeff.loeser@ohicattorneygeneral.gov

DESIGNATION OF MOVING PARTY

Defendant Barc!ays Capztal Real Estate Inc. d.b.a. HomEq Servicing is hereby designated

a8 the Muvmg Party. The Court designates HomEq as the Moving Party because HomEq moved

to dismiss Plaintiff’s CSPA-based claims on the grounds that HomEq is not a “suppher -
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engaged in the business of effecting or soliciting consumer transactions” under the CSPA.

The Clerk of the United States District Court for the Northern District of Ohio, Western
Division; ig directed to serve copies of this Certification Order upon counsel for the parties and
to file this Certification Order under the seal of this Court with the Supreme Court of Ohio, along

with appropriate proof of service. -
IT IS SO ORDERED.
Al
JAMES G. CARR
U. 8. DISTRICT JUDGE
May2#, 2018~
6
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May 24, 2011

Clerk of Court

Supreme Court of Ohio

30 East Broad Street
Columbus, Ohio 432660419

Dear Clerk,

: Please find enclosed a certified copy of Judge James G. Carr’s order filed on
May 24, 2011, and a certified copy of the docket, Judge Carr certified to the Supreme Court

questions of law in the follow case:
3:09CV2335 Sondra Anderson v. Barclays Capital Real Estate, Inc.

If you have any questions or need additiona] information, please feel free to
- contact me at (419) 213-5560. Thank you for your assistance.

Sincerely,

- Amy L. Schroeder
Courtroom Deputy to
Tudge James G. Carr

_ Encl.
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"IN THE UNITED STATES DISTRICT COURT |
FOR THE NORTHERN DISTRICT OF QHIR oy cortty et this instrugent,

WESTERN DIVISION document no.— S, filsd Jsatue
and correst copy of the slectronically fled priginal,
Atiest; Geri M. Smith, Clerk el
U.S Disttict Court

Northern District of Ohlo

CERTIFICATE OF SERVICE By, ‘
Peouty Clerk

3:09CV2335
Inre: Sondra Anderson. v, Barciéys Capital Real Estate, Inc,

This is to certify that copies of the foregoing Order Certifying Question of State Law
to the Supreme Court of Ohio was filed electronically on the 24th day of May, 2011, to
all counsel of record listed below: '

John T, Murray, Susan A. Choe, James D. Curphey, Leslie O. Murray, Megan E. Bailey,
Michael J, Stewart, Michael A. Wehrkamp, Jeffrey R, Loeser, Benjamin B. Klubes,

Victoria Holstein-Childress

Geri M. Smith, Clerk of Court
Northern District of Ohio

s/ Diarme Gowing
Deputy Clerk

Toledo, Ohio
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As Introduced

129th General Assembly _
Regular Session S. B. No. 14
2011-2012

Senator Skindell

ABILL

To amend gections 109.572, 1181.05, 1181.21, and
1221.52 and to enact sectiong 1323.01 to 1323.20
and 1323.99 of the Revised Code to reguire
registration of residential mortgage servicers, to
regulate residential mortgage servicers, and to
adopt civil and criminal penalties for violations

of the bill's provisions.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 109.572, 1181.05, 1i81.21, and
1321.52 be amended and sections 1323.01, 1323.02, 1323.03,
1323.04, 1323.05, 1323.06, 1323.07, 1323.08, 1323.09, 1323.10,
1323.11, 1323.12, 1323.13, 1323.14, .1323.15, 1323.16, 1323.17,
1323.18, 1323.19, 1323.20, and 1323.99 of the Revised Code be

enacted to read as follows:

Sec. 109.572. (A) (i} Upon receipt of a request pursuant to
section 121.08, 3301.32, 3301.541, or 3319.39 of the Revised Code,
a completed form prescribed pursuant to division (C) (i} of this
section, and a set of fingerprint impressions obtained in the
manner described in division (C) {2} of this section, the
superintendent of the bureau of criminal identification and

investigation shall conduct a criminal records check in the mamnex

e I T ¥ - I & S
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§.B. No. 14
As Introduced

“{B} The requirements set forth in thig section are in

15 U.8.C. 1692 et seq.

Sec., 1323.19. (A) No mortgage servicer, in conducting a

or unconscicnable act in violation of Chapter 1345, of the Reviged
Code. Anv viglation of the sections set forth in division (C),
D), (A, or (@) of section 1323.15 or section 1323.16, 1323.17,

‘or 1323.18 of thg Revised Code is an unfair and deceptive act or

ractice in viglarion of section 1345.02 of the Revige de. Th
tLorn eneral m ake epnforcement action and rIOWer
recoy =) apt £ Revige de
viplations set forth in this division, '
B! A borrow indured by a violation of divisig i

damages in a ¢ of action initiated under gection 1323 .2
the Revised Code and the damedges soucht under Chapter 1345, of the
vi ods d_on the same al or circums es _as
damage ded und echbion 1323.20 h
ge 23.20, (a) rrower injure a i tion of this
r may reco mages, i ot le than al
r cha ¥ fees pai rtoage serviger

reasonable attorney's fees and court costs, and slsg may be
awarded punitive dawmages.

(B) Nothing in this section prevents recovery under division

r oy (2 o cbion 1323.03 Revise ode .

{C} A borrower may not recover damages, attornev's feeg, or
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As lntroduced

129th General Assembly
Regular Session - H. B. No. 187
2011-2012

Representatives Drichaus, Foley

Cosponsors: Representatives Hagan, R., Murray, Letson, Williams, Antonio,
Yuko, Boyd, Fedor, Lundy, Ramos, Clyde

ABILL

To amend gections 109.572, 1181.05, 118:1.21, and
1321.52 and to enact sections 1323.01 to 1323.20
and 1323.99 of the Revised Code to require
regigtration 6f residential mortgage servicers, to
regulate residential mortgage servicers, and to
adopt c¢ivil and criminal penalties for vioclations

of the bill's provigions.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:;

Section 1. That sections 109.572, 1181,05, 1181.21, and
1321.52 be amended and sections 1323.01, 1323.02, 1323.63,
1323.04, 1323.05, 1323.06, 1323,07, 1323.08, 1323.09, 1323.10,
1323.21, 1323.12, 1323.13, 1323.14, 1323.15, 1323.16, 1323.17,
- 1323.18, '1323.19, 1323.20, and 1323.99 cof the Revised Code be

enacted to read as follows:

Bec, 109.572. (A} (1) Upon receipt of a request pursuant to
section 121.08, 3301.32, 3301.541, or 3319.39 of the Reviged Code,
a completed form prescribed pursuant to division {C)fl) of this
section, and a set of fingerprint impressions obtained in the

manner described in diwvision (C}(2) of this secticn, the

MW B WM e
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H. B. No. 187
As Infroduced

Limes or times known to be inconvenient, with the intent to annoy,
abuse, oppresg. or threaten anv terson at the galled nuaber.

B r ire g forth in thig gecti are in
additio O_an L regquiremen a th in federal or state

law requlating the conduct of collection activities, including the

Federa) Fair Debt Collection Practices Act, 91 Stat. 874 (1977).

15 U.8.C. 1692 et sedqg.

Bec, 1323.3%. (A) ¥o mortoage gervicer, in conducting a

mortgage servicer business, shall engage in anv unfair, deceptive

er_unconscionable act in violation of Chapter 1345. of the Revised

Code. Any vioclation of the seétiOns seb forth in division (C},

Dy, {F), or (G} of section 1323.15 or section 1323.16, 1323.17.

or 1323.18 of the Reviged Code is apn unfair and decentive act

practice in wviglation of section 1345 .02 of the Revised Code. The

attornev general mavy take enforcement action and a borrower may

{B) A borrower injured by a violation of division (A) of this

ion may not r ver da ey torney's fees, and cogts under
ter of a viged if & bo er regovere
a in us ot initd i) i £

the Revised Code and the damages sought under Chapter 1345. of the
Revised Code are hagsed on the same acts or circgmétanges as_gthe

awa ndexr se n 132 of the ised

Sec, 1323.20. (A borrower inijured by a violation of thi
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