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INTRODUCTION

The two certified questions in this case are essentially identical to two of the three

questions that were previously certified, briefed, and orally argued to this Court in Case

No. 2011-890, State ex rel. Michael DeWine, Attorney General, v. GMAC Mortgage,

LLC. Four months after oral argument this past February, the GMAC case was stayed

indefinitely pending GMAC Mortgage, LLC's bankruptcy proceedings. On the same day

that it stayed the GMAC case, this Court decided that this case should no longer be held

for GMAC and set the matter for briefing.

As it was in the GMAC case, this Court has been asked by the United States

District Court for the Northern District of Ohio to determine whether the Ohio

Consumer Sales Practices Act ("CSPA") applies to mortgage servicers like Petitioner

Barclays Capital Real Estate Inc. d/b/a HomEq Servicing ("HomEq"). The Court has

been asked to determine, first, whether servicing a residential mortgage loan constitutes

a "consumer transaction" as defined in the CSPA. Second, the Court has been asked to

decide whether entities that service residential mortgage loans are "suppliers ***

engaged in the business of effecting or soliciting consumer transactions" within the

meaning of the CSPA. HomEq respectfully submits that the answer to both of these

questions is "no."

The CSPA does not apply to mortgage servicing because mortgage servicers are

not selling anything to consumers and are not effecting or soliciting consumer

transactions. Mortgage servicers enter the picture only after a real estate sale - not the

sale of an item of good or services - between a buyer and seller has closed and a

mortgage loan is in place. Mortgage servicers enter into contracts with the holders of

residential mortgage loan notes - not with individual borrowers - to service the loans
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on behalf of, and for the benefit of, the noteholders. The statutory definition of a

"consumer transaction" in R.C. 1345•01(A) is limited to the transfer of "goods and

services," and does not encompass the transfer of real estate. The definition also limits

the reach of the CSPA to goods or services provided to an individual, thereby excluding

services provided under contract with, and on behalf of, commercial entities. The Court

should reject any invitation to judicially rewrite the CSPA and hold, instead, as is

evident from the statute's plain language and legislative history, that the CSPA does not

apply to mortgage servicers.

STATEMENT OF THE CASE AND FACTS

Before Barclays Capital Real Estate Inc. sold HomEq in September 2oio, HomEq

serviced residential mortgage loans. It did so pursuant to contracts called Pooling and

,Servicing Agreements. These agreements were not made between HomEq and any

individual Ohio home buyers, but instead between HomEq and sophisticated entities

that own mortgage loan notes, including securitization trusts established specifically to

own the loans and sell interest (certificates) in them. Those noteholder entities - not

the individual borrowers - contracted with HomEq to service the loans on their behalf.

The Pooling and Servicing Agreements ("PSAs") between HomEq and the

noteholders are lengthy and complex commercial contracts that govern the terms and

conditions under which HomEq is to service the residential mortgage loans so that the

notes are timely and properly paid. Relevant excerpts of the PSA associated with

Respondent Anderson's mortgage are included in the Appendix to this Merit Brief, as

the Court directed in the GMAC case. See Entry, State ex rel. DeWine v. GMAC
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Mortgage, LLC, Case No. 2011-0890 (Dec. 20, 2011).' The plain language of the PSA

attests to the fact that HomEq undertakes its contractual duties as a servicer for the

benefit of those holding the mortgage loan notes, not for the benefit of individual

homeowners like Respondent. The PSA states: "For and on behalf of the

Certificateholders, the Servicers shall service and administer the Mortgage Loans ***

[.]" See PSA, Appx. A-23 (Emphasis added.)

The key factual allegations in Respondent Anderson's complaint against HomEq

are set forth in the District Court's Certification Order. (Appx. A-5o.) Anderson does

not allege that HomEq solicited or originated her mortgage or made her a loan. Nor

does she allege that HomEq ever owned or held the note associated with her mortgage.

Rather, the allegations merely describe some of the tasks that HomEq undertook to

service repayment of mortgage loan notes, e.g., accepting and applying mortgage

payments and other fees owed, resolving borrowers' questions and disputes about their

mortgage loans, and purchasing home insurance as required by the note, if the borrower

failed to do so. See Cert. Order at 2-3. (Appx. A-51-A-52.) The alleged tasks are entirely

consistent with the conclusion that HomEq is acting on behalf of, and for the benefit of,

the noteholder - not the borrower. While on occasion HomEq likely answered a

question or resolved a dispute in favor of the borrower, or executed an agreement that

avoided a default on the part of the borrower, these activities do not negate the

fundamental purpose of mortgage servicing, which is to facilitate mortgage loan

repayment for the benefit of the noteholders. HomEq's role as mortgage servicer is to

1 A complete copy of the PSA, which was a deposition exhibit in the case before
the certifying court, is available on the U.S. Securities and Exchange Commission's
EDGAR website. Available at: http://www.sec.gov/Archives/edgar/data/1328228/
00009 i4i2io5ooii67/ms839429ex4.txt.
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see that the mortgage payments are properly made and applied, and to avoid borrower

defaults so that the noteholders are repaid.

HomEq moved to dismiss Anderson's CSPA claim in the certifying court, arguing

that mortgage servicers are not "suppliers" and that mortgage servicing is not a

"consumer transaction" under the CSPA. Holding in abeyance his ruling on the CSPA

issues, Judge Carr issued the Certification Order on May 24, 2011, and designated

HomEq as the moving party. Just two days earlier, Judge Zouhary also certified to this

Court in the GMAC case the questions of whether mortgage servicers are "suppliers"

engaged in "consumer transactions" under the CSPA. Judge Zouhary also certified to

this Court the questions whether the prosecution of a foreclosure action by a mortgage

servicer constitutes a "consumer transaction" or renders the mortgage servicer a

supplier" under the CSPA. The questions certified here by Judge Carr, however, do not

implicate any foreclosure activities - only mortgage servicing activities. For the

reasons set forth below, the Court should answer both certified questions in the negative

and confirm that mortgage servicers are not within the purview of Ohio's CSPA.
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ARGUMENT

1. ANSWER TO CERTIFIED OUESTION NO. i: THE SERVICING OF A
BORROWER'S RESIDENTIAL MORTGAGE LOAN DOES NOT
CONSTITUTE A "CONSUMER TRANSACTION" AS DEFINED IN THE
OHIO CONSUMER SALES PRACTICES ACT, R.C. § 1345•01(A)

A. This Court Applies Statutes As They Are Written, Resorting
To Interpretive Aids Only When Needed To Resolve
Ambiguities.

This Court adheres to its constitutional role in applying - not rewriting - the

laws enacted by the General Assembly. As the Court previously noted in another

certified-question case, the Court's "duty *** is to give effect to the words used in a

statute, not to delete words used or to insert words not used." Funk v. Rent All Mart,

Inc., 9i Ohio St.3d 78, 80, 20oi-Ohio-270, 742 N.E.2d 127; see also Kimble v. Kimble,

97 Ohio St.3d 424, 2002-Ohio-6667, 78o N.E.2d 273, ¶ 5, citing Bailey v. Republic

Engineered Steels, Inc., 9i Ohio St.3d 38, 40, 2ooi-Ohio-236, 741 N.E.2d 121 (noting

the "fundamental principle of statutory construction that where the meaning of a statute

is clear and definite, it must be applied as written.")

The Court has applied these principles in other cases concerning the meaning and

scope of consumer-protection statutes. In State ex rel. Cordray v. Midway Motor

Sales, Inc., 122 Ohio St.3d 234, 2009-Ohio-261o, 9io N.E.2d 432, for example, the

Court declined the Attorney General's invitation to hold that a statute governing

odometer-disclosure violations is a strict-liability statute. Id. at ¶ 27. In doing so, the

Court invoked its well-established rule that "if the words be free from ambiguity and

doubt, and express plainly, clearly and distinctly, the sense of the law-making body,

there is no occasion to resort to other means of interpretation." Id. at ¶ 15 (internal

quotation omitted.) This fundamental principle applies even to remedial statutes such
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as the CSPA, which are subject to liberal construction - when construction is necessary.

As this Court has noted, "there is no need to liberally construe a statute whose meaning

is unequivocal and definite." State ex rel. Auglaize Mercer Community Action Comm.

v. Ohio Civil Rights Comm., 73 Ohio St.3d 723, 727, 654 N.E.2d 1250 (1995) (holding

that a statute empowering state agencies to award attorneys' fees to prevailing parties

after adjudications, even if it was a remedial statute subject to liberal construction, did

not apply to the Ohio Civil Rights Commission because the Commission did not meet

the plain terms of the statute's multiple alternative definitions of "agency.") The

Midway Motor Sales and Auglaize cases demonstrate why the Court should decline the

invitation of Anderson (and the State of Ohio as amicus curiae) to judicially rewrite the

CSPA to bring mortgage servicers within its purview.

B. Mortgage Servicing Is A Collateral Service Associated With
The Sale Of Real Estate And Is Not Subject To Ohio's
Consumer Sales Practices Act.

The CSPA, by its own plain terms, defines a "consumer transaction" to include

only "a sale, lease, assignment, award by chance, or other transfer of an item of goods, a

service, a franchise, or an intangible." R.C. 1345•oi(A). Because real estate is neither a

good, service, franchise, nor intangible, it has long been the rule that the CSPA "has no

application in a`pure' real estate transaction." Brown v. Liberty Clubs, Inc., 45 Ohio

St.3d igi, 193, 543 N.E.2d 783 (1989). Depending on the facts, of course, aggrieved

purchasers of real estate may have other statutory or common-law remedies against

their sellers, but as this Court confirmed in Brown, the CSPA does not apply to a pure

real estate transaction.

Multiple Ohio courts have held that included within the "pure real estate"

exclusion from the CSPA are "collateral service[s] associated with the sale of real estate."
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See, e.g., Hurst v. Enterprise Title Agency, Inc., 157 Ohio APP.3d 133, 2004-Ohio-2307,

8o9 N.E.2d 689, ¶ 34, jurisdiction declined, 103 Ohio St.3d 1464 (holding that escrow

services were collateral to the real estate transaction and therefore not subject to the

CSPA), quoting Colburn v. Baier Realty & Auctioneers, ilth Dist. No. 2002-T-oi6i,

2003-Ohio-6694, ¶ 13 (holding that an auctioneer's service in connection with the sale

of real estate was a pure real estate transaction); see also Hanlin v. Ohio Builders and

Remodelers, Inc., 212 F.Supp.2d 752, 757 (S.D.Ohio 2002) (holding that "closing

services" provided by a mortgage lender were "part and parcel of the real estate

transaction" and therefore not subject to the CSPA.)

Two state and federal courts in Ohio very recently have confirmed the principle

that collateral services associated with the sale of real estate are outside the purview of

the CSPA. Just this past April, U.S. District Judge Graham from the Southern District of

Ohio analyzed the collateral-service exception in a federal case related to the purchase of

a home. Milner v. Biggs, S.D. Ohio No. 2:10-cv-904, 2012 WL 1188274 (Apr. 6, 2012).

After discovering water damage in the home, the buyers brought various claims against

the seller, the seller's real estate agents, the buyers' own real estate agents, the title

company, and the home inspector. The buyers asserted CSPA claims against their

agents, claiming that they committed unfair and deceptive acts in nearly a dozen

different ways. Citing Hurst and Hanlin, supra, however, Judge Graham concluded

that defendants' acts of "reviewing the purchase contract and closing documents, and

arranging for the provision of home inspection and closing services that the purchase

contract *** expressly required be performed" were "part and parcel of the sale of the

house" and thus "outside the scope" of the CSPA. Milner, 2012 WL 1188274 at *12
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(emphasis added). Accordingly, Judge Graham granted the defendants' motion for

judgment on the pleadings as to the CSPA claims.

In late June 2012, Ohio's Eighth District Court of Appeals applied the collateral-

service exception in a case that began as a foreclosure action brought by U.S. Bank

against two homeowners, the Amirs. U.S. Bank v. Amir, 8th Dist. No. 97438, 2012-

Ohio-2772. In their answer to the foreclosure complaint, the Amirs claimed that they

were the victims of a property-flipping scheme, under which they were induced to

purchase the property through fraudulent misrepresentations, false loan documents,

and a fraudulent appraisal. The Amirs asserted CSPA claims against the property

appraiser and title searcher, but the court of appeals held that the trial court properly

granted a directed verdict on these claims, saying "[t]he appraisal services performed by

Hudak and the title services performed by Capuozzo were collateral services solely

associated with the sale of real estate. Therefore, the claims involve a pure real estate

transaction and the CSPA is not applicable." Amir, 2o12-Ohio-2772, ¶ 43.

Mortgage servicing is akin to closing services, auctioneer services, escrow

services, appraisal services, and title services - all of which Ohio courts have previously

held are collateral to a pure real estate transaction and, therefore, not subject to the

CSPA. Accord Rico v. JP Morgan Chase Bank N.A., N.D. Tex. No. 3:1o-cv-i643, 2011

WL 1792854 (May 10, 2011) ("Plaintiffs' objective was to purchase their residence. All

ensuing loan servicings were incidental to that.") In each of these contexts, those

accused of CSPA violations have had at least some interaction with individual

purchasers of real estate and have rendered a service that may benefit the purchasers.

In each of these contexts, however, Ohio courts have correctly determined that the

allegedly deceptive or unfair acts were, as Judge Graham put it in Milner, "part and

8



parcel" of the pure real estate transaction, making them (pursuant to the CSPA's

definition of "consumer transaction," and this Court's decision in Brown) clearly outside

the purview of the CSPA. The same result should hold for mortgage servicers. Mortgage

servicers like HomEq perform collateral services associated with the sale of real estate,

and Ohio courts agree that such collateral services are not regulated by the CSPA.

C. Mortgage Servicing Is Not A "Consumer Transaction" Under
The Plain Language Of R.C. 1345•oi(A). Mortgage Servicing
Is Performed For The Benefit Of The Noteholders With
VVhom HomEq Enters Into Pooling And Servicing
Agreements And Does Not Constitute A "Transfer Of *** A
Service *** To An Individual" Under R.C. 1345•01L(A).

Even assuming that the collateral-services exclusion from the Hurst, Colburn,

Hanlin, Milner, and Amir cases does not apply, there is another equally compelling

reason why mortgage servicing is not a "consumer transaction" as that term is defined in

R.C. 1345•oi(A). Simply put, not every transaction involving an individual is a

"consumer transaction" subject to the CSPA. Indeed, in the opening lines of the Act in

R.C. Chapter 1345, the General Assembly carefully circumscribes the limited number of

transactions that are "consumer transactions" subject to the CSPA, saying:

(A) "Consumer transaction" means a sale, lease, assignment, award by
chance, or other transfer of an item of goods, a service, a franchise, or an
intangible, to an individual for purposes that are primarily personal,
family, or household, or solicitation to supply any of these things.

R.C. 1345•ol(A) (emphasis added). It is undisputed that mortgage servicing is not a

"sale," "lease," "assignment," or "award by chance." It is also undisputed that no "item

of goods," "franchise," or "intangible" is exchanged in the context of mortgage servicing.

In order to qualify as a "consumer transaction," then, mortgage servicing must be a

"transfer of *** a service *** to an individual for purposes that are primarily personal,

family or household." It is not.
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Mortgage servicing does not constitute a "transfer of *** a service *** to an

individual" as R.C. 1345•0i(A) requires. Mortgage servicers like HomEq enter into

service agreements with noteholders, not with individual homeowners like Anderson.

HomEq's mortgage service obligations are set forth in lengthy and complex commercial

agreements, such as the attached PSA (Excerpted at Appx. A-17.) These agreements are

between HomEq and other sophisticated business entities - the owners of the mortgage

loan notes - not between HomEq and individual homeowners like Anderson. See

Anderson v. Barclays Capital Real Estate Inc. d/b/a HomEq Servicing, N.D.Ohio No.

3:09-CV-2335, Second Amended Complaint, ¶ i6 (Aug. 10, 2010).

Anderson does not allege that HomEq originated her loan or that HomEq is a

party to her note or mortgage. Nor does Anderson allege that HomEq ever owned or

held the note. HomEq's agreement with the noteholder to service Anderson's mortgage

may constitute a "transfer of *** a service" to the noteholder, but that does not equate to

a "transfer of *** a service" to Anderson. Under the State of Ohio's administrative rules

intended to define with "reasonable specificity" the acts and practices which violate the

CSPA, "services" is defined as the "performance of labor for the benefit of another."

Ohio Adm.Code 1o9:4-3-o1(C)(2). As the plain language of Article III of the PSA states,

HomEq performed mortgage services `for and on behalf of the Certificateholders"

(emphasis added), not for the benefit of individual homeowners. See PSA (Appx. A-23.)

While mortgage servicers may at times answer a borrower's questions about the status

of their loan, or resolve a dispute in favor of the borrower, or execute an agreement that

avoids a default on the part of the borrower, these activities do not negate the

fundamental purpose of mortgage servicing, which is to facilitate mortgage loan

repayment for the benefit of the noteholders.
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Two well-reasoned opinions from Minnesota illustrate this principle. In

Rossbaoh v. FSB Mortgage Corp., Minn.Ct.App. No. C3-97-i622, 1998 WL 156303 (Apr.

7, i998), the Court of Appeals of Minnesota concluded that a mortgage servicer was not

subject to claims by a mortgagor under that state's Consumer Fraud Act. The mortgage

servicer in Rossbach, like HomEq, "collected various escrow fees from [the homebuyer]

including hazard insurance, property taxes, and private mortgage insurance (PMI)

premiums and forwarded them to the requisite agencies." Id. at *2. Affirming the trial

court's grant of summary judgment to the mortgage servicer on the plaintiffs consumer

claim, the court of appeals explained that the mortgage servicer, which had acquired the

servicing rights to the plaintiffs mortgage eight years after her home purchase, was

"acting only as a facilitator of payments" and "did not provide services directly to ***

[the borrower];" any service that the loan servicer "provided was according to the

service contract and for the benefit of [the noteholder]." Id. at *3.

In another case, Independent Glass Assn., Inc. v. Safelite Group, Inc., D.Minn.

No. 05-238 ADM/AJB, 2005 WL 2093035 (Aug. 26, 2005), a federal judge in

Minnesota followed Rossbach and held that no suit arose under Minnesota's Consumer

Fraud Act against Safelite, which provides third-party administrator services to

insurance companies for auto glass repairs, saying "Safelite provides the service for the

benefit of the insurance companies, rather than the benefit of the car owner. *** Any

`services' Safelite performed as third party administrator were performed as an

intermediary and for the benefit of its insurance company clients." Safelite, 2005 WL

2093035, at *7-8. Thus, even though the individual consumer victim of a broken

windshield may enjoy some benefit from the third-party administrator's prompt and

efficient processing of a claim - such as the ability to drive away quickly with a newly
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repaired windshield - that is not sufficient to bring the third-party administrator within

the purview of Minnesota's Consumer Fraud Act.

The same logic applies here, and the Court should adopt the reasoning of these

Minnesota state and federal courts. Just as the services performed by Safelite were "for

the benefit of its insurance company clients," the services performed by mortgage

servicers like HomEq are for the benefit of their noteholder clients - the businesses with

which they have contractual agreements. Thus, mortgage servicing does not constitute a

"transfer of *** a service *** to an individual" as the definition of "consumer

transaction" requires under the plain language of R.C. 1345•oi(A).

Other recent decisions from beyond Ohio confirm the reasoning in Rossbach and

Safelite, and hold that mortgage servicing is not performed in connection with a

"consumer transaction." In Salehi v. Wells Fargo Bank, N.A., E.D.Va. No. i:1i-cv-1323,

2012 WL 2119333 (June 11, 2012), for example, the plaintiff alleged that a mortgage

servicer provided false statements of the amount due under a mortgage note and

collected money that the plaintiff did not owe. The plaintiff alleged a claim against the

mortgage servicer under Virginia's Consumer Protection Act, which provides, among

other things, that it is unlawful for a supplier to employ "`deception, fraud, false

pretense, false promise, or misrepresentation in connection with a consumer

transaction."' Id. at *i, 5, quoting Va.Code Ann. § 59.1-20o(A)(14)(2011). The district

court dismissed the plaintiffs complaint for "fail[ing] to allege [that] the false

statements to Plaintiff were made in connection with a consumer transaction." Id at *6

(emphasis added.) Notably, like Ohio's definition of "consumer transaction," Virginia's

embraces sales of goods or services "primarily for personal, family, or household

purposes." Id., quoting Va. Code Ann. § 59.1-198 (2011).
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Other federal courts interpreting state consumer protection laws have reached

similar conclusions. E.g., Rico, supra, 2011 WL 1792854 at *5 ("The record is clear that

the objective of [Plaintiffs'] transaction was not to administer the loan, process

payments, maintain and adjust an escrow account, or prepare all necessary documents

to complete the loan; Plaintiffs' objective was to purchase their residence. All ensuing

loan servicing were incidental to that. Accordingly, because Plaintiffs were attempting

only to borrow money to pay for the Property, *** they do not meet the classification of

a`consumer' under the Act.") (Emphasis added); In re G-Fees Antitrust Litigation, 584

F.Supp.2d 26 (D.D.C. 20o8) (holding that District of Columbia and Virginia consumer

protection laws do not apply to corporations in the secondary mortgage market such as

Fannie Mae and Freddie Mac because "plaintiffs are unable to allege that they are

consumers of anything Fannie Mae provides.")

Accordingly, mortgage servicing is not a "consumer transaction" under the plain

language of R.C. 1345•oi(A). Mortgage servicing is performed for the benefit of the

noteholders with whom HomEq enters into Pooling and Servicing Agreements, not for

the benefit of individual homeowners, and mortgage servicing does not constitute a

"transfer of *** a service *** to an individual" as the statutory definition requires.

II. ANSWER TO CERTIFIED OUESTION NO. 2: ENTITIES THAT
SERVICE RESIDENTIAL MORTGAGE LOANS ARE NOT
"SUPPLIERS *** ENGAGED IN THE BUSINESS OF EFFECTING OR
SOLICITING CONSUMER TRANSACTIONS" YvYITHIN THE
MEANING OF THE OHIO CONSUMER SALES PRACTICES ACT, R.C.
1345•oi(C).

As explained above, mortgage servicing is not a "consumer transaction" under

R.C. 1345•oi(A) because it does not constitute a "transfer of *** a service *** to an

individual" as the plain language of R.C. 1345•oi(A) requires. Because the definition of
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"supplier" in R.C. 1345•01(C) includes.only those entities in the business of effecting or

soliciting "consumer transactions," HomEq and other mortgage servicers are not

"suppliers" under the plain language of the Act. Where there is no "consumer

transaction," there can be no "supplier" under the plain meaning of R.C. 1345•01(C).

Moreover, mortgage servicers also are not "suppliers" under the Act because they do not

"effect" or solicit consumer transactions, as the plain language of the CSPA requires.

The definition of "supplier" in R.C. 1345•oi(C) embraces only those entities

"effecting" or soliciting consumer transactions. There has never been any contention by

Anderson or her amicus curiae that mortgage servicers "solicit" consumer transactions.

Mortgage servicers contract exclusively with the noteholders, and never with the

individual borrowers, so it would make little sense as a practical matter for mortgage

servicers to "solicit" business from individual homeowners.

As to whether mortgage servicers "effect" consumer transactions, the General

Assembly's choice of the term "effecting" here (and not the broader term, affecting) is a

meaningful one. To "effect" something means means "to bring about; to make happen."

Black's Law Dictionary at 592 (9th Ed. 2009); see also R.C. 1.42 ("Words *** shall be

read in context and construed according to the rules of grammar and common usage.")

One can imagine many ways that an entity might "affect" an individual's residential

mortgage loan, even if that entity were not a party to the mortgage loan itself. Arguably,

even mortgage servicers "affect" the parties' performance under a mortgage loan by

facilitating that performance. But the statute says "effect" and that term has a specific -

and very different - meaning than "affect". Notably, in its recently published Writing

Manual and Guide to Citations, Style, and Judicial Opinion Writing, this very Court has

noted the key distinction between the verbs "effect" and "affect," saying:
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Affect as a verb means to influence or act on. For example,
"Her attempts to affect the legislative process were
unsuccessful." "The wound affected his ability to walk." ***
Used as a verb, effect means to achieve or bring about. For
example, "The mediator sought to effect a settlement."

Supreme Court of Ohio Writing Manual at iil (2011).

Mortgage servicers do not "bring about" or "make happen" the transactions

between individual Ohio homeowners and their sellers or mortgage lenders. Mortgage

servicers do not "effect" consumer transactions, whether those consumer transactions

are the sale of real estate to an individual consumer or the extension of a mortgage loan

to an individual consumer. As HomEq did in Anderson's case, mortgage servicers -

pursuant to agreements with noteholders, not individual borrowers - receive scheduled

periodic payments from borrowers and apply them toward principal, interest, and other

obligations, and perform other payment-related processing services. Accordingly,

mortgage servicers are not engaged in the business of "effecting" or soliciting any

"consumer transaction" subject to the CSPA. For that additional reason, mortgage

servicers are not "suppliers" subject to the Act, and the Court should answer the second

certified question in the negative.

III. RESPONDENT ANDERSON BYPASSES THE THRESHOLD
DEFINITIONS OF "CONSUMER TRANSACTION" AND "SUPPLIER"
IN R.C. 1345•oi(A).

Instead of carefully analyzing the threshold definitions of "consumer transaction"

and "supplier," as HomEq has set forth above in response to the certified questions,

Respondent Anderson has previously argued (in the certifying court, and also in the

GMAC case as an amicus curiae) that mortgage servicing is not expressly included

among the statutory exemptions to the CSPA. Thus, Anderson has argued, mortgage

servicers - not being expressly listed among the named exemptions - must be covered
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by the CSPA. Put another way, Andersomhas contended that everyone and everything is

subject to the Act unless expressly exempted. See, e.g., Merit Brief of Amicus Curiae

Sondra Anderson in GMAC at io ("an entity is included [in the CSPA's coverage] unless

specifically excluded."); see, also, id. at 11 ("None of these exceptions applies to a stand

alone mortgage servicer.")

As this Court has explained, however, that is simply not how the Court analyzes

the scope and application of the CSPA. See, e.g., Heritage Hills, Ltd. v. Deacon, 49 Ohio

St.3d 8o, 82, 551 N.E.2d 125 (1990). There, this Court held that the CSPA does not

apply to residential lease transactions despite "the Act [] not specifically exclud[ing] a

lease of real property." Id., 49 Ohio St.3d at 82; see also In re Midwest Eye Center, 104

Ohio App.3d 215, 217, 661 N.E.2d 774 (1995) (finding it unnecessary to consider

exceptions to statute regarding reviewability determinations of Department of Health

where "threshold criterion" in statute defining "reviewable activities" was not met.) The

fact that remedial laws such as the CSPA are to be liberally construed pursuant to R.C.

i.ii does not mean that courts are to sweep aside the General Assembly's threshold

definitional requirements and focus only on certain listed exceptions. Put another way,

although mortgage servicers are not specifically identified in the statute as being exempt

from the CSPA, mortgage servicing does not meet the threshold definitional

requirements of the Act. There is no need for the General Assembly to expressly carve

out specific businesses from the purview of the Act when those businesses do not qualify

under those threshold definitional requirements.
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IV. IF THE COURT FINDS R.C. 1345•o1(A) OR (C) AMBIGUOUS, THEN
THE RULES OF STATUTORY CONSTRUCTION CONFIRM THAT
THE GENERAL ASSEMBLY NEVER INTENDED TO REGULATE
MORTGAGE SERVICERS UNDER THE ACT.

If the Court finds that the CSPA is ambiguous as to whether mortgage servicing is

a "consumer transaction," then the Court should "turn to other considerations to

determine the intent of the General Assembly, as permitted by R.C. 1.49." Griffith v.

City of Cleveland, 128 Ohio St.3d 35, 2oio-Ohio-49o5> 941 N.E.2d 1157, at ¶ 14. R.C.

1.49 sets forth a non-exclusive list of factors for the Court to consider when interpreting

an ambiguous statute. See Ackison v. Anchor Packing Co., 120 Ohio St.3d 228, 20o8-

Ohio-5243, 897 N.E.2d 1118, at ¶ 37-43. Above all, however, "[t]here is no authority

under any rule of statutory construction to add to, enlarge, supply, expand, extend or

improve the provisions of the statute to meet a situation not provided for." In re Estate

of Roberts, 94 Ohio St.3d 311, 317, 2002-Ohio-791, 762 N.E.2d 1oo1 (citations and

internal quotations omitted).

A. "Former Statutory Provisions" And "Laws Upon The Same
Or Similar Subjects" Demonstrate That The General
Assembly Did Not Intend For The CSPA To Apply To
Mortgage Servicing.

From its inception through January 1, 2007, the CSPA did not cover AU

transactions in connection with residential mortgage loans. See Torrance v. Cincinnati

Mortgage Co. Inc., S.D.Ohio No. i:o8-CV-403, 2009 VVL 961533, at *3-4 (Mar. 25,

2009), citing Lewis v. ACB Business Services, 135 F•3d 389, 412 (6th Cir. 1998). The

CSPA specifically excluded from the term "consumer transaction" all transactions with

financial institutions and "dealers in intangibles," including mortgage lenders. See R.C.

5725•oi; Torrance, 2009 WL 961533, at *3-4 ("This exclusion applied universally to

mortgage lenders[.]"), citing Zanni v. Stelzer, 174 Ohio APP.3d 84, 2oo7-Ohio-6215,
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88o N.E.2d 967, at ¶ i2 ("[U]nder the plain language of the CSPA, one who engages in

the business of buying or selling mortgages qualifies as a`dealer in intangibles' and is

exempt from the Act.")

Effective January 1, 2007, the General Assembly expanded the scope of the CSPA

to make subject to the CSPA three carefully delineated transactions and entities relating

to residential mortgage loans: "transactions in connection with residential mortgages

between loan officers, mortgage brokers, or nonbank mortgage lenders and their

customers." (Emphasis added.) See Am.Sub.S.B. No. 185, Section 1345•o1(A) (2oo6)

(Appx. A-o2); see also Am.Sub.S.B. No. 185, Final Analysis at 1 (20o6) (Appx. A-o6)

(stating that Am.Sub.S.B. 185 "[e]xpand[ed] the application of the [CSPA] to include

certain consumer transactions in connection with a residential mortgage."); Torrance,

2009 WL 961533, at *3-4. All other transactions in connection with residential

mortgage loans - including mortgage servicing - remained outside the scope of the

CSPA, as they had been for more than three decades. Indeed, "loan officers, mortgage

brokers, or nonbank mortgage lenders" are all involved in the origination, purchase, and

sale of mortgage loans and do not include individuals or entities like HomEq that merely

service a loan on behalf of the true owner of the mortgage. See R.C. 1345•oi(H), (J), and

(K). None of these residential-mortgage-related amendments to Chapter 1345 apply to

mortgage servicing and mortgage servicers. Had the General Assembly desired to add

mortgage servicers to the list of "loan officers, mortgage brokers, or nonbank mortgage

lenders," whose transactions would thereafter be subject to the CSPA, it could have

easily done so.

Thus, the General Assembly originally excluded all transactions related to

residential mortgages from the CSPA, then "[e]xpand[ed] the application" of the CSPA
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to include only certain specific transactions related to residential mortgages:

"transactions in connection with residential mortgages between loan officers, mortgage

brokers, or nonbank mortgage lenders and their customers." See Am.Sub.S.B. No. 185,

Final Analysis at 1, 5(2oo6) (Appx. A-o6, A-o8.) This modest and carefully limited

expansion of the CSPA simply did not capture mortgage servicers like HomEq.

Subsequent actions of the Ohio General Assembly likewise demonstrate its belief

that the CSPA does not now apply to mortgage servicing and mortgage servicers. In

May 2009, for example, the Ohio House of Representatives of the 128th General

Assembly passed House Bill 3, which, among other things, if enacted, would have

required mortgage servicers to register with the State and would have made the CSPA

applicable to mortgage servicers. See Am.Sub.H.B. No. 3, Section 1323•361 (as passed

by the House, May 20, 2009), lines 1855-1864, at 6i (Appx. A-12.) On January 12, 2010,

in his testimony before the Senate Finance & Financial Institutions Committee, House

Bill 3's sponsor, Representative Mike Foley, compared House Bill 3 to the January i,

2007 amendments and enactments to the CSPA and explained that the CSPA would

apply to mortgage servicers if the General Assembly enacted House Bi113:

House Bill 3 seeks to introduce best practices and necessary standards to
servicers that are not already substantially regulated through their
connection to a state or federally chartered lending institution. By the

authority of language similar to that which the legislature applied to
mortgage brokers in Senate Bill 185 of the 126th General Assembly, the
Department of Commerce and Attorney General woaid ensure that
servicers meet professional standards of operation and engage in
appropriately robust efforts to modify mortgages and maintain
homeownership when it is reasonably possible and equitable. Moreover,
licensed servicers would be subject to Ohio's Consumer Sales Protection
[sic] Act.

(Emphasis added.) Am. Sub. H.B. No. 3, Sponsor Testimony, State Representative Mike

Foley (Jan. 12, 2010) (Appx. A-14.)
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Sponsor Foley's testimony is significant in at least two ways. First, it analogizes

House Bill 3 to Senate Bill 185 of the 126th General Assembly, also known as the Ohio

Homebuyers' Protection Act. As discussed above, Senate Bill 185 "[e]xpand[ed] the

application of the [CSPA] to include certain consumer transactions in connection with a

residential mortgage" by revising the definition of "consumer transaction" to "expressly

include[] transactions in connection with residential mortgages between loan officers,

mortgage brokers, and nonbank mortgage lenders and their customers[.]" In other

words, House Bill 3 - if enacted - would have expanded the application of the CSPA to

include mortgage servicing within the definition of "consumer transaction," just as

Senate Bill 185 had previously expanded the scope of the CSPA to include transactions

in connection with residential mortgages between loan officers, mortgage brokers, and

nonbank mortgage lenders and their customers. Second, Sponsor Foley's testimony

states that under House Bill 3, mortgage servicers "would be subject to Ohio's Consumer

Sales Protection [sic] Act" (emphasis added), implying that mortgage servicers are not

presently subject to the CSPA. House Bill 3, however, was never passed by the General

Assembly and thus never became law.

Two other bills intended to regulate mortgage servicing were introduced in the

129th General Assembly in early 2011 but have also not been enacted into law. See S.B.

No. 14, Section 1323.19 (as introduced in February 2011 by Senator Skindell to establish

the Residential Mortgage Servicers Registration Act, to be administered by the

Superintendent of Financial Institutions of the Department of Commerce), lines 1552-

1561, at 51 (Appx. A-59); H.B. No. 187, Section 1323.19 (as introduced in April 2o1i by

Representatives Driehaus and Foley to establish the Residential Mortgage Servicers
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Registration Act, to be administered by the Superintendent of Financial Institutions of

the Department of Commerce), lines 1555-1564, at 51 (Appx. A-6i.)

The Court considers pending and failed legislation in determining legislative

intent. See, e.g., Heritage Hills, supra, 49 Ohio St.3d at 82-83. In Heritage Hills, on its

way to holding that the CSPA does not apply to residential lease transactions, the Court

relied on the General Assembly's rejection of a bill that would have specifically included

the lease of real property within the definition of "consumer transaction" as evidence

that residential lease transactions are not "consumer transactions" under the CSPA. See

49 Ohio St.3d at 82-83. In the same way that the Court in Heritage Hills considered

failed legislation in its analysis, the Court in this case should consider the rejected

House Bill 3 as evidence that the General Assembly does not intend for the CSPA to

apply to mortgage servicers. See also United States v. Riverside Bayview Homes, Inc.,

474 U.S. 121, 137-138, io6 S.Ct. 455, 88 L.Ed.2d 419 (1985) (although "chary" of

ascribing significance to Congress's failure to act, the U.S. Supreme Court unanimously

assigns significance to Congressional rejection of a proposed House bill that would have

narrowed the definition of "waters" subject to jurisdiction of the Army Corps of

Engineers under the Clean Water Act.).

In the time since the CSPA's passage in 1972, the General Assembly has amended

the CSPA eight times, including one amendment during the pendency of this

proceeding, and yet has never altered the CSPA's scope to encompass mortgage

servicers. House Bill 3 was a proposed alteration of the scope of the CSPA, as Sponsor

Foley testified that mortgage servicers "would be" subject to the CSPA, and the General

Assembly declined to pass that bill. This Court should decline any invitation from
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Anderson or her amicito make the CSPA say something that the General Assembly

purposefully decided that it should not say.

B. "The Consequences Of A Particular Construction"
Demonstrate That The General Assembly Did Not Intend For
The CSPA To Apply To Mortgage Servicing.

Anderson and her amici are asking the Court to construe the CSPA in a way that

would render superfluous the definitions of "consumer transaction" and "supplier." Of

course, the General Assembly intended for the definitions of "consumer transaction"

and "supplier" to have meaning. If the Court construed the CSPA to cover mortgage

servicers, then anyone or anything that has any contact with a potential consumer would

be subject to the CSPA, unless one of the exceptions applied. This was not the intent of

the General Assembly when it enacted the CSPA. See R.C. 1.47(B); see also D.A.B.E.,

Inc. v. Toledo-Lucas County Bd. of Health, 96 Ohio St.3d 250, 2002-Ohio-4172, 773

N.E.2d 536, at ¶ 26 (answering question certified from the N.D. Ohio regarding whether

statute vested local boards of health with plenary authority to adopt any regulations

deemed necessary for the public health, and noting that "words in statutes should not be

construed to be redundant, nor should any words be ignored. *** No part should be

treated as superfluous unless that is manifestly required, and the court should avoid that

construction which renders a provision meaningless or inoperative." (citations and

internal quotations omitted)). If the Court construed the CSPA to cover mortgage

servicers, effectively rendering anyone or anything that has any contact with a

homebuyer subject to the CSPA, then consider the effect of such a decision on the

"collateral services" principle discussed above. Instead of being outside the purview of

the CSPA as providing merely "collateral services" to pure real estate transactions, as

several Ohio state and federal courts have agreed they should be, all of these collateral
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service providers would find themselves in jeopardy of CSPA suits from aggrieved

homebuyers. If such a sea-change in the CSPA is warranted, then it should be

accomplished by the legislature in the form of new legislation.

V. MORTGAGE SERVICERS ARE REGUI.ATED UNDER FEDERAI. LAW,
MAKING IT ALL THE MORE UNNECESSARY FOR THIS COURT TO
JUDICIALLY REWRITE THE CSPA.

Those who advocate in favor of bringing mortgage servicing under the purview of

the CSPA sometimes suggest that the industry operates in.a regulatory vacuum, where

Ohio consumers such as Respondent are the victims of an unsupervised industry where

"anything goes." But this is simply not true. In fact, the website of the federal

Consumer Financial Protection Bureau ("CFPB") (established under the Dodd-Frank

Act), which operates under the leadership of former Ohio Attorney General Richard

Cordray, provides a helpful summary of the many federal laws that already regulate the

mortgage servicing industry. See CFPB Mortgage Servicing-Examination Procedures

(Appx. A-43.)2 As CFPB's website explains, a constellation of federal laws that are

already in place impose a myriad of requirements upon the mortgage servicing industry:

• The Real Estate Settlement Procedures Act (RESPA) and its
implementing regulation, Regulation X, impose requirements for
servicing transfers, written consumer inquiries, and escrow account
maintenance.

. The Truth in Lending Act (TILA) and its implementing regulation,
Regulation Z, generally impose requirements on owners for home
mortgage ownership transfers. It also imposes requirements on
servicers regarding crediting of payments, imposition of late fee and
delinquency charges, and provision of payoff statements with
respect to closed-end consumer credit transactions secured by a
principal dwelling. For open-end mortgages, Regulation Z

2 Available at:
http://www.consumerfinance.gov/guidance/supervision/manual/mortgage-servicing-
examination-procedures/.
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provisions related to payment crediting and errorresolution apply
to the extent that the servicer is a creditor.

• The Electronic Funds Transfer Act (EFTA) and its implementing
regulation, Regulation E, impose requirements if servicers within
the scope of coverage obtain electronic payments from borrowers.

• The Fair Debt Collection Practices Act (FDCPA) governs collection
activities conducted by third-party collection agencies, as well as
servicer collection activities if the servicer acquired the loan when it
was already in default.

• The Homeowners Protection Act (HPA) limits private mortgage
insurance that can be assessed on customer accounts.

. The Fair Credit Reporting Act (FCRA) requires servicers that
furnish information to consumer reporting agencies to ensure the
accuracy of data placed in the consumer reporting system. The
FCRA also limits certain information sharing between company
affiliates.

• The Gramm-Leach-Bliley Act (GLBA) requires servicers within the
scope of coverage to provide privacy notices and limit information
sharing in particular ways.

• The Equal Credit Opportunity Act (ECOA) and its implementing
regulation, Regulation B, apply to those servicers that are creditors,
such as those who participate in a credit decision about whether to
approve a mortgage loan modification. The statute makes it
unlawfulto discriminate against any borrower with respect to any
aspect of a credit transaction [on the basis of race, color, religion,
national origin, sex, marital status, age, receipt of public assistance,
or the borrower's exercise of rights under the Consumer Credit
Protection Act.]

(Id., Appx. A-44-45.)

These federal laws are not the end of the story. As CFPB's website goes on to

explain, only days ago on August 10, 2012, the Bureau proposed brand new mortgage

servicing rules to protect consumers.3 These proposed rules, which fill hundreds of

3 David Silberman, CFPB Blog Post, Putting the "service" back in "mortgage servicing"
(Aug. 10, 2012), available at: http://www.consumerfinance.gov/blog/putting-the-
serviceback-in-mortgage-servicing/. (Appx. A-47.)
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pages, would implement the Dodd-Frank Wall Street Reform and Consumer Protection

Act provisions regarding mortgage loan servicing.4 Thus, there can be no debate that

mortgage servicers are currently regulated under federal law (and soon will be even

more comprehensively regulated, upon adoption of the new proposed rules), making it

all the more unnecessary and inappropriate for this Court to judicially rewrite an

existing state consumer protection statute that the General Assembly never intended to

apply to mortgage servicers.

CONCLUSION

For the foregoing reasons, and for the reasons previously briefed and argued to

the Court in the GMAC certified-question case, this Court should answer both of the

questions certified by the Northern District of Ohio in the negative. By its plain

language, the CSPA does not apply to mortgage servicers. HomEq is not engaged in a

"consumer transaction" when, pursuant to its Pooling and Servicing Agreements with

noteholders - not consumers, it services residential mortgage loans for the benefit of

those noteholders. Nor is HomEq a"supplier[]*** engaged in the business of effecting

or soliciting consumer transactions." HomEq does not solicit mortgage loans, nor does

it effect ("bring about") them. These conclusions are compelled by the plain language of

R.C. 1345•oi(A) & (C), as well as the canons of statutory construction set forth in R.C.

1.49. These conclusions are also confirmed by the 128th General Assembly's rejection of

legislation that, if enacted, would have brought mortgage servicers within the purview

4 As of the date of this filing, the new proposed rules had not yet been published by the
Federal Register. Links to the proposed rules are available on the CFPB's website, at:
http://files.consumerfinance.gov/f/2oi2o8_cfpb_tila_proposed_rules.pdf (TILA
proposal, 12 C.F.R. Part 1026); and
http://files.consumerfinance.gov/f/2oi2o8_cfpb_respa_proposed_rules.pdf (RESPA
proposal, 12 C.F.R. Part 1024).
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of the Act. HomEq thus respectfully requests that the Court answer both certified

questions in the negative and, pursuant to S.Ct. Prac. R. i8.8, deliver its opinion to the

certifying court.
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t^26m ^enuai nsswnbty?
(Amended Substirute SauBe Bili Number 185)

AN ACT

To amend sections 109.572, 1321.57, 1322.02, 1322.03,
1322.031, 1322.04, 1322,041, 1322.051, 1322.06,
1322.061, 1322.062,1322.07,1322.10, 1322.11, 1322.99,
1343.011, 1345.0 t, 1345.02, 1345.03, 1345.05, 1345.07,
1345.09, 1349.25, 1349.27, 1349.31, 3953.23, 4735.05,
4763.03, 4763.05, 4763,06, 4763:12, 4763,13, and
4763.99 and to enact sections 1321S41, 1322.063,
1322.064, 1322.074, 1322A75, 1322.081, 1345.031,
1345.091, 1349.271,1349,41,1349.43,1349.44,1348.71,
1349.72, 3953.30, 395332, 3953.33, 3953.35, and

4763.19 of the Revised Code to modify the applioation of
the Consumer Sales Practices Act and the Consumer
Credit Mortgage Loan Law; to gener^^lly prohibit the
appraisal of real estate for a moitgage loan without state

certification or licensure; to require that a national
criminal background check be conducted on all applicants
for a mortgage broker certificate of registration, loan
officer license, or real estate appraiser certificate or
license; to modify the Mortgage Btaker/Loan Officer
Law with respect to disclosure of infotmation, duties and
standards of care, prohibited acts, record keeping,
educational requirements, and pre-licensure examinstion;
to modify the Title Insurance Agent Law; to establish the
Consumer Education Finance Board; and to make other
changes relative to mortgage lending.

Be It enacted by the General Rssernbfy of the State of Ohao:
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receive either directly or indirectly from a seller or buyer of real estate any
discount points in excess of two per cent of the original principal amount of
the residential mortgage. This division is not a limitation on discount points
or other charges for purposes of section 501(b)(4) of the "Depository
lnstitutions Deregutation and Monetary Control Act of 1980," 94 Stat 161,
12 U.S.C:A. 1735f-7a.

(C) Reside"" Li1 E
ieside111{al mortgage obligations
494; may be prepaid or refinanced without penalty at any time after ftve
years from the execution date of the mortgage. Prior to such time a
prepayment or refittancing penalty may be provided not in excess of one per
cent of the original principal amount of the residential mortgage.

(2.1(g,l No penalty my be charged for the pLap,ay.sent or refina.ncine of a
tygidfntiat mortgageobi;;ationof les h nsaygty $ve f$oI_ d dr+Llara
that is made or arranged by a mort¢ag^ broker. loan officer. or non_bar!k
i t[!}(§ F{•'3'Z3 [a ii. C^ ii^x`^ 1^ PxY-1•±^3.Y i i 6'E.^ t3^S'3 ( i f tKl Wi=Yjd[ t^l!! 11L'

R,,,e vi,eed C.ode_ and that is seeLed by a mo
that is a first lien on the real estata.

G on a borrower's real estate

(b) The a_++moent anecified in division (Q(?)(g) of t ig section shall be
gdjusted annna.llv nntjlefitsl dy of ia.++uarv by the annnaloementAs

redon. all ite s, as detennined jly the 61aeaL of lgbor statistics of the
LTnited States deoarement of ig(^1}r or. if thal index is no.Icmper nvhti'shed a
renargIly availabfo ocmnarable 3rujr.x 4g r.reoorted on the first day of rune of

3i(vHOLIAIlI} Istment. The denartment of comm e

See. 1345.01. As used in sections 1345.01 to 1345.13 of the Revised
Code:

(A) "Consumer transaction" means a sale, lease, assigament, award by
ohance, or other transfer of au item of goods, a service, a franchise, or an
intangible, to an individtta[ for purposes thqt are pritnarily personal, temily,
or household, or solicitation to supply any of these things. "Consumer
transaction" does not include transactions betwecn persons, defined in
sections 4905.03 and 5725.01 of the Revised Code, and their eustomers,
g,W'p3 for nea 'ons_ in c pgection with residon 'tsal mo^(ggggg h^,hween
loan offi¢crs. mortggge brokers or nonbank mortg§ag lenders and theit
cllstamers: transactions between certified public aoeountants or public
accountants and their ciients; transactions between attorneys, physicians, or
dentists and their clients or patients; and transactions between vetetinarians
and their patients that pertain to medical treatmant but not ancillaty serviees.
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(B) ,"Person" includcs an individual, corporation, government,
governmental subdivision or agency, business trust, estate, trust, partnersltip,
association, cooperatave, or other legal entity.

(C) "Supplier" means a seller, lessor, assignor, franchisor, or other
person engaged in the business of effecting or soliciting consumer
transactions, whether or not the person deals directly with the consumer. ,(,);
the consumer tran^action is in ca0nection with a residential morteagg.
"sl ltyl sp •er" does not include an g,asign e or sn rnhager of the loan for v t i.
Pecrpt as othen=.+ise pa;qyjded in section 1345 09t of the Revised ode Por
®yu7oses of this divicion in g, const!mer n•a*paotion in ennnection witri a
re.aidential martsmee "seller" m Ane a Ican offiG .r mort^*g.gg brbker or
++.+" °nk mcrtgg,gc lmdcr,

(D) "Cons<tmer" means a person who engages in a consumer transaction
with a supplier.

(E) "Knowledge" means actual awareness, but swh actual awareness
may be inferred where' objective manifestations indicate that the individual
involved acted with such awareness.

(F) "Natural gas service" means the sale of natural gas, exclusive of any
distribution or anci(Sary service.

(0) "Tublie telecotnmunications service" means the transmission by
eleclmmagnetic or other means, other than _ by a telapbone company as
deflued in section 4927.01 of the Revised Code; of signs, signals, writings,
images, sounds, messagca, or data originating in this state regardiess of
actual call routing. "Public telecommunications sorvice" excludes a system,
including its construction, maintenance, or operation, for the provision of.
telecommunications servioe, or any portion of such servioe, by any entity for
the sole aad exclusive use of that entity, its parent, a subsidrary, or an
afftliated entity, and not for resale, directly or indirectly; the provision of
tenninal equipment used to originate telecammunications service; broadcast
transmission by radio, television, or satellite broadcast stations regulated by
the fedet`al government; or cable television service.

(H} " an offi .er" h s the vnm . meanipy as in section 1322 .01 of the
Revised C'a& ex epy hat it Q aor incluude an'emplovee of aank
savinga bantr siyhxgs and loap association_ credit mgigxi or credi ion
Wzy'cr F organi tion or¢ izea under I P laws of tltis ata* a.notlier stat or
the Ustcd SUrr3 an emnlovee of a subsidiary of such a h._nk cavinar b^a k,
s»savin¢s a^ loaipssociation or credit tnion^ or an em lyLoYes of an affliate
that (1) on rols ia co tro letl. by. or is under eo mon cnntml Y;^th such a
hank savi= ba7±k savLngQ and loan assoc'a 'on or at`t union and r2i,a
mubiect to exam'nation, sinr.:rvivion. and rg let ation, inc " g with resned
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MQn,yretnentc by tb^ board of governots of t_he fe.deral reserve systen+ th
romotrouer of^muency the ofnce of thrift sonerviaiae fedPral

inauranc c.oroqia 'on or the nati.ozg credit Lnion ad*n'nistretion
"Reeidendai mortgdgg" or "mort¢a 'g 'g myc^m obiigation to nav a

sum of rnanev evidene.Pd by a note and s,rrt a lien unou real arooertv
iomt+.d wi 'in h's state aontaimin¢ two or favior resi¢qdal units or on
which tm or fgt'°r residential units are to be eonstn*nted and inclndes such
^o^jigation on a rrcirlrnfial condominium or coODeratiye Lit.

(T^ °A^ortmge hmker" fias the gamem ninge in e.{jon 132.01 of
t+e Rev'ced C-od? exont at it dae.snot include a ba",nb savjngs bank.
"QvingR loan aarociat_ion eredit m140. or it union seraice^Ttd ^ S't^
,^ ^ . ! . ^ t a 7.^Yh.C$YlSi1R+C3iaYR7K\';Q;t)la

fi'^iatP's com LA,R ^Ce wfith Aylicable eonsmnfr=Wg(j9g=ptojirements. by
the tyoard of ov=grs of the fedora) XP&eive svstem. The cQmntroli r̂ of the
caY^y, he office of thrift sonervision. the fcderal doosit 'nsmrranre

.examination. Merv4sio- a^d reglija{ljpn. 'h^ cluding with resnent to the

is controlted by,. oris un&„r common cont*ol wih- uch bank. savines
tdb ksavinee and loan associa_hnn or mrArnnion and (2) is subiect

Q{,1 'Nonb nk usortease lender" mms any ytersrni that enmag ses in a
consumer transartion in connection vAth a residential wsdgagg. Oa6eot for a
bank savings bank savings and loan assnciation credit tnion, or cre!it
^nion servico orgiMrzs+tion oreannized under the laws of this state, another
stgj@, or the Lini}od Ctt++s• acy+bcidiatv,g,^ g^y a bank, savines ^k-
aavi Iyj jo nc o iat+on or rrart niow or an aff,liat jlat(1) controls

fhe fedPral reserve svatem the crtnt>Yr,pjl,PC of the nrancv. he office o
hrif} sypg 'ryFo7t,Xhe federal (((,̂ osit inc!mcf .cntrnoration. or the national

cm it union adminigMgo= or an emnlyee of anv'sueb entltv.

.c under -_^+. nn control ti^'th, such a aa}Lk,sayjrtes ba+±k. aavy;gs nd ++n
associ^'+on or credit tnion and (2) is at ' togggnimation =fvision
and=Mon iul+d'ngy6th resoect pijlYg a^at"'ffilsm=liance with
anniicable cons^^er prot^inn re^+iremen . by the boatd of gevernors of

iit+.SS+Jt3^l:a]l^Ctif

ilnited States' a snbaidia„*v of sncb a ban(;, cavh?g,s jlank, savil}gg and loan
orasqorigyjon. or credit nnion: an affiFate that (I) controls. is controlled bv,

SniT^.LSi [+)@[^)i1iF3it9itrSiF;1[N{s^ithmtn49%{tbllnif

(J^ Far nuruosgq gf dit^s; s(El (D, iW of this sePtion:
(I) " ntrol" of anothet entitv means owners ip,control. or power to

t P lg^,five^ner cent or more Q„f (he ontet?+fd_+no shares of sav c a. of
ygtm^ c,n;ties of the ot^* entitv d^tjy or indirectlv pf actina tt^roueh
onoj more other nersons.
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CFR: 702,?
Sec, 1345,02. (A) No supplior shall commit an unfair or deceptive act or

practice in conncction with a consumer, tratisaction. Such an imfair or
deceptive act or practice by a supplier violates this section whether it occurs
before, during, or after the transaction.

(B) Without limiting the scope of division (A) of this section, the act or
praotice of a supplier in representing any of the following is deceptiva:

(1) That the subject of a consumer transaction has sponaorship,
approval; perfomvwce characteristies, accessories, uses, or benefits that it
does nbt have•

(2) That the subject of a consumer transaction is of a particular standard,
quality, grade, style, prescription, or model, if it is not;

(3) That the subject of a consnmer transaction is new, or unused, if it is
not;

(4) That the subject of a cousumer transaction is available to. the
cbnsumer for a reason that does not exist;

(5)'That the subject of a consumer transaction has been supplied in
accordance witb a previous representation, if it bas not, except that the act of
a supplier in furnishing similar merchandise of equal or greater value as a
good Giitb substitute does not violate this seetion; 1

(6) That the subje¢t of a consumer transaction will be supplicd in greater
quantity than the supplier intends;

(7) That replacement or repair is nccded, if it is not;
(8) That a specific price advantage'exists, if it does not;
(9) That the supplier has a sponsorship, approval, or affiliation that the

supplier does not have;
(10) That a consumer transaction involves or does not involve a

warranty, a disclainier of warranties or other rights, remedies, or obligations
if the represetitation is false.

(C) In constcaing division (A) of this sadaon, the court shall give dae
consideration and great weight to federal'trade conunission orders, trade
regulation rules and guides, and the federal courts' intcrRretations of
subsactioa 45 (a)(1) of the "Federal Trade Comniission Aet," 38 Stat. 717
(1914), 15 U.S.C.A. 41, as amended.

(1)) No supplier ahall offer to a consumer or represent tlrat a conswner
wilt receive a rcbate, discount, or other benefit as an inducement for
ontcring into a consttmer transaction in return for giving the snpplier the
natnes of prospective consumers, or otherwise heiping the supplier to enter
into other consumer transactions, if earning the benefit is contingent upon an
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Finat :4reatysis

Jennif'er A. Parker Legislative Service Commission
Daniel M. DeSantis
Arnber Hardesty

Am. Sub. S.B. 185
I26th General Assembly

(As Passed by the General Assembly)

Sens. Padgett, Scburing, Roberts, Carey, Amstutz; Armbruster, Brady, Dann,
Fedar, I+'ingerhut, Grendell, Nagan, H'arrqs, Jacobson, Mmer, Prentiss,
Spada, 7etrr, Mumper, Clancy, Cates, Wilson, I{earney, Miiler, D.

Reps. Coley, Smith, G.; Wagoner, Hagan, Schneider, Evans, C., Patton, T.,
White, Smith, S., Stewart, J., Stewart, D., Allen, Healy, Kozinra,
Boceterl, Widener, Aslanides, Barrett,. Beatty, Blessing, Book,
Chandler, Collier,. DeBose, DeGeeter, Diste(, Dolan, Domeniclt,
Driehaus, Evans, D., Fende, Fesster, Flowers, Garrison, GiBr, Hartnett,
Harwood, Huglies, dCey, Kilbane, Martln, Mason, McGregor, J.,
MeGregor, R, Mitchell, OelsEager, Otterman, Patton, S., Perry,
Peterson, Redfern, Reidelbach, Sayre, Schaffer, Schtichter, Skindel[,
Strahorn, Sykes, Ujvagi, Widowfield, Williams, Woodard, Yates, Yuko,

Effective date: September 21,2006; Sections 1 and 2 eflective January 1, 2007

ACT SUMMARY

• 1Bxpands the application of the Consumer Sales Practices Act to include
certain consiuner transactions in connection u ith a residential mortgage.

• Generally prohibits the appraisal of real estate for a mortgage loan
without state certification or iicensurc.

• Prohibits any person from aorrupting or improperly irafluencing the
independent judgment of a real estate appraiser with respect to the value
of the dwelling offered as security for a.mortgage loan.

• Requires that a national criminal background check be conducted on all
applicants for a real estat.e appraiser certificate or license, a mortgage
broker certificate of registxation, or a loan officer license.

• Modifies the Mortgage Brokers/Loan Officers Law, including with
respect to pre-licensnre education and examination, disclosure of
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CONTENT AND OPERATION

Consumer Safes Practices Acf

Back¢rosnd

(R.C. Chapter 1345.)

The Consmner Sales Practices ACt (CSPA) prohibits "unfair or deceptive
acts or practices" by suppliers in conneetion with cons'umer transaetions, such as
falsely representing the characteristics of a product, falsely indicating that a
specific price advantage exists, misrepresenting a watranty, or falsely indicating
the need for a repair) The CSPA also prohibits "unconscionable acts or practices"
in consumer transactions, such as taking advantage of a person's inability to
understand the transactifln's terms, making misleading statements on which a
consumer is likely to rely, selling goods when the supplier knows the consumer
cannot pay in full, or selling services to a ooasumei who is unable to receive a
substantial benefit frora the purohase.2

The CSPA authorizes the Attorney E3eneral to investigate alleged violations
and to seek civil penalties and renoedies 3 It also provides consumers with a
private right of action." In an individual action, a consumer generally may rescind
the transaction or.recover the individual's damages. In eertain circumstances, the
consumer may recover three times the amount of actual damages or $200,
whichever is greater, or may recover damages or other appropriate relief in •a class
aetien. The CSPA also permits consumers to seek a declaratory judgment, an
injunction, or other appropriate relief against an act or practice that constitutes a
violation. The court may award to the prevailing party a reasonable attorney's fee
if the consumer brought an action that is groundless and filed the action in bad
faith or the violation was knowingly committed.

j R.C. 1345.02.

= R.C 1345.0.1.

R.C 1345.07.

° RC. 1345.09.

M Legirlative Servtce Cnmmtssion -4- Am. Sub. 83. 185
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Scope of "consumer transactwn" and "sunnlier"

(kt..C.1345.01)

For purposes of the CSPA, "cansumer transaction" is defined as a sale,
lease, assignment, award by chance, or other transfer of an item of goods, a
service, a franchise, or an intangible, to an individual for purposes that are
primarily personal, family, or household, or solicitation to supply any of these
things. Transactions excluded from the definition of "consumer transactiori"
inolude transactions. between public utilities and their customers; transactions
betiireen attorneys, physicians, or dentists and their clients or patienta; and
transac6ons between financial institutions, dealets in intangibles, or insurance
companies and their customers.S

Under the act, 'eonsumer transaction" expressly includes transactions in
connection with residential mortgages between loan offtcets, mortgage brokers,
and nonbank mortgage tenders and their customers, despite the exemptions
described above. For these purposes:

--'Residential mortgage" or 'lnortgage" is defined as an obligation to pay
a'sum of money evidencod by a note and secured by a Een upon real property
located within Ohio containing two or fewer residential units or on which two or
fewer residential units are to be constructed, and includes such an obligation an a
residential condominium or cooperative unit.

--'toan officer" has tte.same meaning as in the Mortgage $rokerslLoan
Officers Law (R.C. 1322,07(E)); except that it does not include an employee of (1)
a bank, savings bank, savings and loan association, credit union, or credit zmion
service. organization organized under Ohio law or the laws of another state or the
United.States, (2) a snbsidiary of such a bank, savings 6ank, savings and loan
association, or credit union, or (3) an affiliate that (a) controls, is controlled by, or
is under common control with, such a bank, savings bank, savings and loan
association, or credit union and (b) is subject to examination, supervision, and
regulation, including with respeot to the affi7iate's compliance with applicabla
consumerprotection requirements, by the Board of Governors of the Federal
Reserve System, the Comptroller of the Currency, the Office of T'hrift

$A"dea/ar in intangibles" is a person with an office in Ohio who engages in a business
that aansisis primarily of lending money, or discounting; buying, or seiifng bilTs of
exchange; dralfts, aceeptanees, notes, mortgages, or other evidences of tndebtedness, or
of buying or selling bondv, .stocks, or other imestment securitter. . Finanetai institutions,
insurance companies, and institutions used exclusively for charitabte purposes are not
corzridered aeaters in intangibles. (R. C. 5725.01(B).) '"FYnanotaf instt"tulion" is defined
In R.C. 5925.41(A).

IM Legislariva Sarvice Coinmission -5- 1 Am. Sub. SB. 185



Supervision, the Federal Deposit hisurance Corporation, or the National Credit
Union Administration.

--'9Vlortgage broker" has the same meaning as in the Mortgage
Brokers/Loan Officers Law (R.C. 1322.01(0)), except that it does not include (1) a
bank, savings bank, savings and loan association, credit union, or credit union
service organization organized under Ohio law or the laws of another state or the
United States, (2) a subsidiary of such a bank, savings bank, savings and loan
association, or credit union, (3) an affiliate that (a) oontrols, is contioIled by, or is
under common control with, such a bank, savings bank, 'savings and loan
association, or credit union art̂ (b) is subject to examination, supervision, and
regulation, including with respect to the afGliate's compliance with applicable
aonsumer protection requirements, by the Board of Governors of the Federal
Reserve System, the Comptroller of the Currency, the Office of Thrift
Supervision, the Federal Deposit Insuranoe Corporation, or the National Credit
Union Administration, or (4) an employee of any such entity.

--'7Yonbank niortgage lender" means any person that engages in a
consumer transaction in connection with a residential mortgage, except for (1) a
bank, savings bank, savings and loan association, credit union, or credit nnion
service organization organized under Ohio law or the laws of another state or the
United States, (2) a subsidiary of suoh a bank, savings bank, savings and loan
association, or credit union, or (3) an affiliate that (a) controls, is controlled by, or
is under common control with, such a bank,,savings bank, savings and loan
association, ar credit union and (b) is subject to examination, supervision, and
regulation, including with respect to the af&liate's coinplianee with applicable
consumer protection requirements, by the Board of Governors of the Federal
Reserve System, the Comptroller of the Cunvncy, the Office of T'hrift
Supervision,'the Federal Deposit Tnsuranee Corporation, or the National Credit
Union Administration.

--'Control" of another entity means ownership, control, or power to vote
25% or more of the outstanding shares of any class of voting securities of the other
entity, directly or indirectly or acting through one or more other.persons.

--"Credit union services organization" has the same meaning as "CUSO"
ixi the Code of Federal Regulations, 12 C.P.R. 702.2.

Under ongoing law, "supplier" is defined as a seller, lessor, assignor,
;zanchisor, or other person engaged in the business of effecting or soliciting
consumer transactions, whether or not the person deals directly with the consumer,
The act adds that, if the consumer transaetion is in connection with a residential
mortgage, "supplier" excludes an assignee or purehaser of the loan for value,

M Lega'1ar+'veScrviceCoromiasion -6- Am. Sub. S.S. 185
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except as otherwise permitted (see 'Assl^mee liaHilltv," below) and 'keIIer" means
a loan officer, mortgage broker, or nonbank mortgage lender.

Unfair or deceotive acts or nractlces

(R.C:1345.02)

As mentioned above under 'Baekerouxd," the CSPA prohibits suppliers
from committing unfair or deoeptive acts or practices and lists several deceptive
a.ets or practices of general application. For example, continuing law states that it
is deceptive for a supplier to represent that a specific price advantage exists, if it
does not. The act specif"ies, two additional deceptive acts for consumer
transactions in cannection with a residential mortgage. These are knowingly
failing to provide disclosures required under Ohio and federal law and knowingly
providing a disclosure that includes a material misrepresentation.

7acamsciorrahle acrs or nractices

(R.C. 1345.03 and 1345.031; Section 3(B))

Continuing law generally sets forth prohibited acts or practices that are
considered unconscionable under the CSPA. The aet specifies that these
provisions do not apply to consumer transactions in connection with a residential
mortgage. Instead, the act indicates a separate list of unconseionable acts or
practices for consumer transactions in connection with a residential mortgage.
The following acts or practices of a supplier in connection with such a transaction
are unconscionable, wbether they occur before, du"ring, or after the transaction:

--Arranging for or makink a mortgage loan that provides for a higher
interest rate aftcr default than before default. This excludes higher interest rates
allowed for judgments applicable to the mortgage loan and also excludes interest
rate changes in a variable rate loan transaetion otherwise eonsistent with the
provisions of the loan documents.

-Engaging in a pattern or practiee of providing eonsumer transactions to
consumers based predominantly on the supplier's realization of the foreclosure or
liquidation value of the consumer's collateral without regard to the consumer's
ability to repay the loan in accordance with its terms, provided that the supplier
may use any reasonable method to determine a borrower's ability to repay.

--Making a consumer transaction that permits the creditor to demand
repayment of the outstanding balance of a mortgage loan, in advance of the
original maturity date, unless the creditor does so in good faith due to the
consumer's failure to abide by the material terms of the loan.

M Legislartve Service Commissiorr -7- Am. Sub. S.B. 185
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As Passed by the House

128th General Assembly

Regular Se,ssion Am. Sub. H. B. No. 3

2009-2010

Representatives Foley, Driehaus

Cosponsors; Representatives Heard, Skindeii, Stewart, Yuko, Hagan, Harris,,

Wiiliams, B., Wigiams, S., Yates, Luckie, Patten, Siesnick, Ujvagi, Letson,

Harwood, Boyd, Weddington, Wlnburn, Pryor, Murray, Mallory, Domenick,

DeBose, Brown, Chandler, D$Geeter, Dyer, Gerbarry, Koziura, Lundy, Piilieh

A BILL

To amendsections 109.572, 1181.05, 1101.21, 1321.52,

1322.05, and 5713.03 and to enact sections

1323.01, 1323.02, 1323.04 to 1323.11; 1323.20 to

1323.36, 1323.361, 1323.37, 1323.99, 2303.33,

2308.01, 2308.02, 2308.021, and 2308.03 of the

Revised Code to declare a six-month meratorium on

mortgage foreclosures, to require registration of

residential mortgage servicers, to regulate

residential mortgage servicers, to establish a

database to track foreclosures, to adopt

procedures aad requirements related to residential

foreclosure actions, to adopt eivil and criminal

penalties for violations of the bill's provisions,

and to terminate the moratorium proviaions of this

act six months after its effective.date by

repealing section 2308,03 of the Revised Code on

that date.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:



Am. Suh. H. B. No. 3
As Passed by thg House

r 7 h c• ti reneatedly Rr contim{gy'v„ or at unusual

times or times known to e'nconvegjent with the intent to annov

addit;on •o any oth ,- re +ar m nt aet forth in £ederaa or state

Fede a1 Fair Debt Collection Practices A t 91 Stat. 874 (1977).
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HBg SpuusorTegHmony
State Repressntzeteve Mike Foley

Jancrary x2, 2010

This comprehensfve piece of leg#slationis aimed at provldiiig much neededassiataaee to
hoaneowners attempting to save their homes duringthis earnamioerlals; toluelp
preserve wealth andpraperty values for naighboringhomeawners andaommunitiea,.and
to also to correctswae of the Inetitattonal tiawsofour foreslosureproeess In Ohio, In
drafting this legislation we worked closely with many iatereated par6^. We sisa heard
publietestimony from 3o witneases acrOm 4mont.hs of weekly cantmitlee hearings. In
doing so wehaveta'Teen aspeets ofsone oftlie besEfareetosure legislatiou throughout
the oountryand piacedthemtogether In what we feel is the most aggressive pieoe=>f
state legislatinn In the U>S. to address the foareclosurerr3sis. wlula a six maath
moratorium maygrah headline.s, there are manymoreprovisions In this legislatiou that
rvethialr areaeoeSSary changes to ourforeeloau.re procaes.

This bW has 6oufi prf mary eomponentsa
.. A r.onditional, aix-montk moratorium on eartafn foreclosure judgments;
• AIioeneing and regulation package for mortgagesmvicere•,
• An information paeka$e, which includes a inortpgesetvidngdafiahase, foreclosure

notification rn.qu9rements, and transperencyrequirementa during&rreclosare
pro¢eedi:ng,s;

• A foreclosure f€Ung fee tfiatwould provide fanding for datalasse administration,
aommunityredevelopment, fenannial educatian, andca,edit and foreclosure
counseling.

T_a'1thEd mnpittoYi um

House Bill g's six-monthmaratorium would alIowatl foreciosureacsses to be ffial, but
wouldprohibtt final jndgments fn c^srewheretl^bomeownerbss requestedto
parCiapata intho maratortum andcontinues to pay atleast halfaftheir manthly
mortgage in addition to theirtax and ins^uanc^ eserow. Vacaat haxttee, non-residenttal
properfies, aad r^denEial properkies inteaded forthres or more fsm4lies are ttat
eligible The moratorium is tailoredfor honsehoTde that have soma source af iniwme,
and are pereaivedas havinga good rhance at findiaga succeselal mo r^age modifk ation
orpaymeatpisa ormaybeeli$iirlefor the I+ederal HomeAffordable Mallficatioa
Prograta (liAM?) plan.

Apriaaaryamcern among opponents of HBg is that the moraivrium would drawout
foreolaaure proceedings, orforoe lenders to hold-on to investmenta that are nat
petf'orming. However, because it only applfes to occupied, enga,ged atut reapansive
households who are able to pay atlaasthalf of their monthlymortgage farthesix-month
perIod, proponente feed that the moratorium would have a mizaimat impaet on caseloads
or portfolia perforatanne. A majority of reeideatiai foreelosures will sdll reme to bear
swi*through defaultjodgmeate, in which homeowners are not present, or not



ponsive, and many others wr9,1 move forsvardbeeauseofthetotal loss ofhoasehold

Additionally, mortgageaheldby Credit Unfons endthose depositories and community
banks that are headqaartered in Ohia, hav#(atal assets less than or equal to $2.5biilion,
and originate and secvicetheir loans are exempt from this moratorium. FiB3 recognizes
thattlrese entities regularlyen$agein suceessfvlvoluntarymortgage modifications, due
to their unique eonnec:tioato their borrowere and eommunitIea.

gerAMp r Y it`,e_rlL4WHand RegulatiOll

Mortgage servicers takemanyshapea. Some are aetually divisions ofa bank or lending
instEtution, or aet as subsidiaries or afBiliates to leuders, whale sttii more are compdetety
independent bueinesses. Despite these di@'rxrnees, alI,mortgage servicera pley asi.naftar
role inthe mortgage indasny: they coIIect, proeese, and relay mortgage payrasnts fram
borrowers (homeownere).to Ienders, investozs, local governmentg, and insuranae
companies, who have an{nterastinthe real estate vaiue, principie, or inte.eest
represented by a morCgaged pi4perly.

Structuratly, servitm are at the aavc of the mortgage imdustiy, being the onlyohannel of
aommunication between lenders andhomeowners. Irreguisriktes, dt:8cieneies and a
lack of oversight compoundthe diffieWty that manyservieers have in fiilfilling their
obligations in a state that praee.ssed over 85,ooo ftecdosures lastymr. Because afthe
erit3eat role that servicarsplay, we ensure eertain standardsofoonduct.tlxrough licensing.
servicera at the etate level.

House Bili 3 seeksto introduce best practices and nocessary standards to seiwice.rsthat
are not almO subseant3all regulated through their connection to aetate or £e8eratiy
chart^ered iending instituti^. By the authority of language simiIar to that whieta the
legislature applied to morCgngebrokars inSenate Bill s8 S of the 126* Genmvl Assembly,
the Deparhnent of t!ommerce and Attoc.wey Generat would ensure khat servii:eca nteet
professional standards of operationand engage in apprepriateiyrobustefforts to modt£y
mortgages andmaintainhoraeownership when It is remnably possible andequitable.
Moreover, lieensed servtoera would be subject to Ohio's Consumer Sales proteetion Aat:

nf m tion and'r^+nsnnrenev
House Bill 3 seeks to give homeowners ear39er notice of Impending forealosures,
allowing for more time to craft payment workouts or mortgage modifieationa.
Specifitaliy, all lenders wotdd be required togive noisce with speeeiCced information to a
homeowner 6o days prior to an infRial foreelosure fiiting on anyresidentfal foreclosure.

In order to ensure aocmte err£orcement of servicers, to collect valuable information
about foreclosures fn Ohio, and to offer greater transpareney during forerlosure
proceedings, HB 3 ereates a statewide foretosnredatabase and-would require all
lenders and servicers to enter infnrmatian on each mortgage into the database prior to



filing an.y residential foreclasnre. Foreclosing lenders and servieers would be reqrrirad to
report details such as loss mitigation efforts and must provide proof that this
information has been entered at thetimeof fillng.

Px»viding more inforxnation to our courts is notenough, howaver. Each party must be
fntlyaBle to pursue all possible alternatives to foreclosure. Prasently, itis rare for
attorneys representing servicers orleuders in forectosure proceedingsto have the
authority to cbmpromisewith homeowners. In fact, it is oflen difficuttto identifq
esactiywho owns a mortgage tn order toopen such a discussion. House Bi1i 3 requires
that ownership of the noce and mortgage are clear and nnambignous before aetfon ia
6led EIB g then requires an affidavitofplaintifi'a counseithatthey directiyrepresent
andareauthortaed to negotiateon behalf of the responsible investor representative, No
mtermediary representation would be parmitlted.

nasssv.litinnfian. . ^ ^ .

House Bdl 3 wonld charge a$75o foreclosure fiting fee tolenders or servieers at the tirrie
fonsetosureMing.. This fee coold notbe passad on to the homeorwner. Ytwanidbe

colleeted andpta.ced in the newlycreatedForarlosure prave:ntton RevolvingTrost Fund
and c+rould be further altncatedas foIlows:
.$7.5%toloaat govermnenttobe usedtosaarcl eommunity redevelopment, 5naneial

edueatien and credit andfareeiosure connseling.
- 37 5% to the Ohio Iiansing lkast Fund to flw d statewide fnreolosure piugrarnrs,

reseae grants and loans, and homeowner transition rdoney.
. zo96 to Division of Fineucial Institntfm-Consumer F9nanee (DF!-+CF) for education;

enforcementand outreach in dealingawithfioreclosure, mortgagafraud, and
forerlasure pravention £raud.

. 5% for the.Attoroey General'a office to hfvestigat.e Blegal activities aesoeiated with
mortgage iraud and foreciosare prevention fraud.

• io9fi to the Ohio Supreme Caurt for database adminiatration and mediation serviom.

The Forecto.setre Prevention Revolving Trust Fundwouldbe a newfund for the purpose
ofprovklinggranta to foreclosureprevent.icm counseling entItiQs, individuals or
counseling entities for providingemergency foreelosure pneaention asatatancx, as well aa
sim{taistate and loeal foreciosure prevention entitias.

Simflarto House Bill 3's moratorium provisions, thoas Credit Unians and community
bauksthat were axempt would not.be raquired topey this fee, nor woulditbe applied to
vacantproperties.

Inthe end, this effort is about preserving housingvatues and hying to provklesome
stabft to the housing nsarket. 2bere is no doubt that borrowers, lenders, iuvestora,
regutators and bond rating agencies made a lot of dumb daeisions overthepast several
years, At a minimum, a lot ofwishfizlthirikingat a lot of diffr.rentlevefs occurred.

We believe it's time we stop debating the cause of the foreclosure exfds and act quickly
to diminish the further deteriaration ofotucommunities. This hill is a positive step

A-15



forwardandvviti ensm tbat everyeftrt 4s made to ensareborrawers andleudm alike
make tb.ebest dforeto pxevent a worsening of this orisis.

Thankyau far listening to oorteatimony, !ve woukibe hmppyto take anyqueations at
thistime.
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TNIS POOLING AND SERVICING AGRBEM.ENT, dated as of May 1, 2005, among
MORGAY STANLEY ABS CAPITAL I INC., a Delaware corporation ( the "Depositox"),
JPNORGAN CHASE BANK, NATIONAL ASS4CIATI6N; a national banking association
{11.7PMorgar,"}, CDUNTRYNIDE HOME LOANS SERVICING LPra Texas limited partner"hip
("Countrywi.de"), HOME4 SEAVSCTNG CORPORATION, a New Jersey corporation ( "HdmEq"
and, together withJPMorgan and Countrywide, the "SOrvicers"), ACCREDITND HOME
LENDER3, INC., a California corporation ("Accredited"), FIRST NLC FINANCIAL
SERVICES, LLC, a Florida limited liability company ("Fizst NLC"), MLLA, INC., s
7lashington corporation ("p.ILA"and, together with Accredited and First NLC, the
"Reaponsible Partias"), and DEVTSCHE BAMR tIATIONAL TRUST COMPANY, a natioaal
banking association, as trustee (the "T;uatee").

W I T N B S S E T N:

5 of573

In consideration of the mutual agreements herein contained, the
parties hareto agtee as follows:

' PRELIMINARY STATE[9;NT

The Trustee shall eleot that two segregated asset. pools within the
Trust Fund be treated for federal income tax purpoaes as comprising two REMICa
(each, a"tzEMIC" or, in the alternative, the Lower Tier REMIC and the Upper Tier
REMIC, respectively). Each Class of Certificates (other than the Ciass P and
Class R Certificatea), other than the right of each Class of LIBOR Certific.atos
to receive Haeia Riak Carryt^ozward Amounts and the right o£ the Class X
Certificates to receive payments from the Interest Rate Cap Agreements,
represents ownership of a regular interest in the Upper Tier REMIC for purposes
of the REMIC Provisions. The Claes R Certificate represerts ownership of the
sole clase of r.esidual int:erest in each of the Lower Ti¢x REMLC and the Upper
Tier REMIC for purposes of the REMIC Provisions. The Startup Day for eaob RFMIC
described he.rein is the Closing Date, The lateat possible maturity date for each
Certificate is the latest date referenced in Section 2.05. The Upper Tier REaiIC
shall hold as assets the several classes ot uncertificated Lower Tiex Regular
Interests, set out below. Each such Lower Tier Regular Interest is hereby
designated as a regular intereatin the Lowar Tien REMIC. The C1ass LT-A-lss,
Class LT-A-Smz, cl.asa LT-A-2a, Class LT-A-2b, Class LT-A-2c, Claas LT-M-1, Class
LT-M-2, Clasa LT-M-3, Claas LT-M-4, Class LT-M-S, Class LT-M-6, Class LT-B-1,
C1ase LT-B-2 and Class LT-B-3 Enterests are hereby designated the LT-Accretion
Directed Clasaes(the "LT-Aceretion Dimected Classea"). The Class P Certificates
represent beneficialownership of the Prepayment Charges, each Class of LIBOR
Certificates represents beneficial ownerahip of a regular interest in the Upper
Tier REMIC and the right to receive Basis Risk CarryForward Amounts and the
Ciaas X Certificates represent beneficial ownexship of a regular interest in the
Upper Tisr REMIC, the Excess Reaerve Fund Account and the Interest RateCap

NE(JAND•001-0003603
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other parties hereto, constitutes or will constitute the legal, valid and
bind.ing agreement of the Depositor, enfoxceable against the Depositor in
accordance with its terms, except as such enforcement may be limited by
bankruptcy, insolvency, reoxgar.ization, moratorium or other similar laws
relating to or affecting the rights of creditors cenerally,and by general
equity principles (regardless of whether such enforcemcnt is considered in a

proceeding in equity or at law);

(d) No consent, approval, authorization or order of or registration
or filing with, or notice to, any governmental authority or court is required
for the execution, deliveqy and performance of or compliance by the Depositor
with this Agreement or the consurrenation by the Depositor of any of tha
transactions contemplated hereby, except as have beea made on or prior to the

Closing Date;

(e) None of the execution and deliveryof this Agreament, the
consummation of the transactions contemplated hexeby or thereby, or the
fulfillment of oz compl.i.ance with the terms and conditions of this Agreement,
(i) conflicts or will conflict with or results or will .result in a breach of, oz
constitutes or will constitute a default or results or will result in an
acceleration under (Ai the charter or bylaws of the Depositor, or (E) of any
term; condition or provision of any meterial indenture, deed of trust, contract
or other agreement or instrument to which the Depositor or any of its
subsidiaries is a party or by whicax it ox any of its subsidiariea is bound; (13)
results or will result in a violation of ax,y law, rule, regulation, order,
judgment or decree applicableto the Depositor of any court or governmental
authority having jurisdiction ovor the Depositor or its subsidiaries; or (iii)
results in the creation or imposition of eny lien, charge or encumbrance which
would have a material adverse effect upon the Mortgage Loans ox any documents or
instruments evidencing or securing the Mortgage Loans;

(f) There are no actions, suits or proceedinga before or against or

investigations of, the Depositor pending, or to the knowledge of the Depositor,

threatened, before any court, adnu.nistrative agency or other tribunal, and no

notice of any such ar_tion, which, in the Depositor's reasonable judgment, might

materially and adversely affect the perfozmance by the Depositor of its

obligations underthis Agxocment, or the validity or enforceability of this

Algreement)

Ig) The Deoositor is nct in default with respect to any order or

decree of any court or any oxder, regulation or demand of any federal, state,
rnunicipal or aovernmental agency that may materially and advexsely affect its

perfor.mance hereunder; and

(h) Immediately prior to the transfer and assigmnent by the
Depositor to the Trustee on the Closing Date, the Depositor bad good title to,
and was the sole owner of each Mortgage Loan, free of any interest of any other
Person, and the Depositor has transferred all right, title and interest in each
Mortgage Loan to the Trustee. The transfer of the 14ortgage Note and the Mortgage
as and in the manner contempZated by this Agreement is sufficient either (ii
fully to transfer to the Trustee, for ths benefit of the Certificateholders, all
right, title, and interest of the Depositor thereto as note holder and mortgagee
ox (ii) to gxant to the Trustee,for the benefit of the certificateholders, the
security interest xeferred to in Section 10.04.

It is understood and agreed that the representations, warranties and

covenants set forth ir. this Section 2.06 shall survive delivery of the

respective Custodial Files to the Trustee and shall inuxe to the benefit of the

Trustee.

<PAGE>
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OF MORTGAGE L9ANS

Section 3.01 Sercdcers to Service Mortgage Loans. (a) For and cn
behalf of the Certificateholders, the Servicers shall service and administer the
Mortgage Loans in accordance with the terms of this Agreement and the respective
Mortgage Loans and, to the extent consistent with such terms, in the same manner
in which itservices and administers sinu.lar mortgage lnans for its own
portfolio, giving due considecation to customary and usual standards of practice
of mortgage lenders and loan servicersadministering similar mortgage loansbut

without regard to:

(i) any relationship that such Servicer, any 9uhserv'i.cer or any
Affiliate of such Servicer or any Subservicer may have with the xelated

Mortgagorl

(ii) the ownership or non-ownership of any Certificate by such
servicer or any Affiliate oC suct! Servicer;

(iii) such servicex's obligation to make-PST Advances ox Servicing

At]vances; or

(iv) such Servicer's or any Su.bservicer's right to receive
compensation for.its services hereunder or with respect to any partieular

' transaction.

- T. t.he. extent consistent with the foregoing, each Servicer shall
seek to maxim.i.ze the timely and complete recovery of pnincipal and interest on

the Martgage Notes. Subject only to the above-described servicing standards and
the terms of this Agreement and of the respective Mortgage Loans, each Servicer
shall have full power and authority, actinq alone or through Subservicers as
provided in Sectien 3.02, to do or cause to be done any and all tliings in
connection with suchservicing and administration which it may deem necessary or
desirable. Without limiting the generality of the foregoing, each servicer in
its own name or in the name of a Subservicer is hereby authorized and empowered

by the Trustee when the applicable Servicer believes it appropriate in its best

judgment in accordance with Accepted Servicing Practices, to execute and deliver
any and all instruments of satisf.action or cancellation, oz of partial or full

' release or discharge, and all other comparable instruments, with respect to the
MortgagoLoans and the Mortgaged Properties.and to institute foseclosure
proceedings or obtaina deed-in-lieu of foreclosure so as to convert the
ownership nf such properties, and to hold or cause to be held title to such
properties, on behalf of the Truatee. :axch Servicer ahall service and administer

the Mortgage Loans in accordance with applicable state and federal law and shall
provide to the Mortgagors any reports required to be provided to them thereby.
Each 8ervicer covenants that its computer and other systems used in servicing
the Mortgage Loans operate in a manner such that the Servicer caneervice the
Mortgage Loans in accordance with the terms of this Pooling and Servicing
Agreement. Each Servicer shall also eemply in the performance of, this Agreement
with all reasonable rules and requirements of each insurer under any standard
hazard insurance policy.5ubject to Section 3.16, the Tzvstee shall execute, at
the writtenrequest of a Servicer, and furnish to such Servicer and any
Subservicer such documents provided to the Tnustee as a¢e necessary ox
appropriate to enable such Servicer or any Subservicer to carry out its
servicing and administrative duties hereunder, and the Trustee hereby grants to
each Servicer, and this Agreement shall constitute, a power of attorney to carry
out such duties, including a power of attorney in the form of Exhibit o hereto
to take title to Mortgaged Properties after foreclosure in the name of and on
behalf of the Trttstee. The Trustee shallexecute a sepaxate power of attorney in

favoz of each Servicer for the purposes described herein to the extent necessary
or desirable to enable each Servicer to pexfortn its duties hereunder. The
Trustee shall not be liable for the actions of any Servicer or any Subservicers

under such powers of attorney. Notwithstanding anything contained herein to the
contrary, no Servicer or Subservicer shall without the Trustee's eonsent: (i)
initiate any action, suiL or proceeding solely under the Tzustee's name without
indicating such Servicer's or Subservicer's, aaapplicable, representative
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capacity, or (ii) take any action with the intent to, or whir.h actually does
cause,the Trustee to be registeredto do business in any state.

(b) Subject to Section 3.09(b), in adeordance with the standards of
the preceding paragraph, each Ser.vicer shall advance or cause to be advanced
funds as necessary for the purpose of effecting the timely payment of taaes and
assessments on the Mortgaged Properties, which advancee skmll be 8ervieing
Advances reis.bursable in the first instance from related collections from the
Mortgagors pursuant to Section H.09(b), and further as provided in Section 3.11.
Any cost incurred hy tha Servicer.or by Subservicers in effecting the timely
payment of taxes and assessments on a Mortgaged Property shall not be added to
the unpaid principal balance of the related Mortgage Boan, notwit.hstanding that.

the terms of such Mortgagc Loan so permit.

(c) Notwithstanding anything in this Agreement to the contrary, a
Servicer may not make any future advances with respect to a Mortgage Loan
(except as provided in Section4.01) and none of the Servicers sball (i) pe.rmit
any modification with respect to any Mortgage Loan that would change the
Mor.tgage Rate, reduce or increase the principal balance (except for reductions
resulting from actual payments of principal) or change the final maturity date
on such Mortgage Loan (except for a reduction of interest payments resulting
from the application ofthe Servieemembecs civil Relief Act or any similar state
statutes) or (ii) permit any modification, waiver or amendment of any term of
any Mortgage Loan that wouid both (A) effect an exchange or reissuance of such
Mortgage J.oan under Section 1001 of the Code (or final, tempcrary orproposed
Treasuryregu].ations pzomulgated thereunder) and (B) cause either the tlpper Tier
REMiC or the Lower Tier REMIC to fail to qualify as aREMZC under the Code or
the imposition of any tax on "prohibited tzansactions" or "contributions after
the startup date" under the REMIC Provisions, or (iii) except as provided in
Section 3.07(a), waive any Prepaymet>t Charges.

(d) Each Servicer may delegate its responsibilities under this
Agreement; provided, however, that no such delegation shall release that
Servicer from the responsibilitieso.r liabilities arising under thia Agreement.

(e) In the event that the Mortgage Loan Documents relating to any
Mortgage Loan'contain provisions requiring the relaterl Mortgagor to submit to
binding arbitration any disputes arising in connection with such Mortgage Loan,
the applicable Servicer sha11 be entitled to waive any such provisions on behalt

of theTrust and to send written notice of such waiver to the related Mortgagor,

although the Mortgagor may still require arbitration of such disputes at its

option. Section 3.02 Subservicing Agreements between a servicer and
Subservicexs. (a) Each Servicer may enter into subservieing ag.reements with
subservicers(eaeii, a"Subservicer"), for the servicing and adminiutration of
the Mortgage Loans ("Subservicing Agreements"), The applicable Servicer shall,
within a reasonable period of time, give notice to the Trustee of any such
Subservicing Agreement. The Trustee shall not be required to review or consent
to such Subservicing Agreements and shall have no liability in connection

therewith.

(b) Each Subservicer shall be (i) authorized to transact business in
the state ox states in which the related Mortgaged Properties it is to service
are situated, if and to the extent required by applicable law to enable the
Subservicer to perform its obligationa hereunder and under the Subservicing
tnyr.eement, (ii) an institution approved as a mortgage loan originator by the
Federal Housing Admir.istration or an institution that has deposit accounts
insured by the FDIC and (iii) a Freddie Mac or Fannie Mae approved mortgage
servicer.Each Subservicing Agreement must iinpose on the Subservicer
requirements conforming to the provisions set forth in Section 3.08 and provide
Por servicing of the Mortgage Loans consistent with theterms of this Agreement.
Each Servicer will examine each Subservicing Agreement to which it is a party
and will be familiar with the terms thereof. The tems of any Subservicing
Agreement will not be inconsistent with any of the provisions of this Agreement.
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Each Servicer and tlnerespective Subservicers may enter into and make amenchnents
to the Subservicing Agreements-or enter into different forms ofSubsexvicing
Agreements; provided, however,-that any such amendments or diffenentforms shall
be consistent with and not violate the provisions of this Agreement, and that no
such amendnent or different form ahallbe made or entered into which could be
reasonably expecteid to be materially advezae to the interests of the Trustee,
without the consent of the Trustee. Any variation without the consent of the
Trustee from the proviaions set forth in Section 3.08 relating to insurance or
priority requirements of Subservicing Accounts, or credits and charges to the
subservicing Accounts or the timing and amount of remittances bythe
Subservicers to such Servicer, are conclusively deemed to be inconsistent with
this Agreement and therefnr.eprohibited. Bach Servicer shall deliver to the
Trustee and the Depositox copies of all Subservicing Agreements, and any
amendments or modifications thereof, promptly upon suchServicer'6 execoiiion and

delivery of such instrumcnta:

^c) As parl of its servicing activities hereunder, each Servieer
(except as otherwise provided in the last sentence of this paragraph), for the
benefit of the Trustee,shall enforce the obligations of each Subservicer. undex
the related Subservieing Agreement to which such Servicer is a party, including,

without limitation, any obligation to make advances in respect of delinquent

payments as required by a Subservicing Agreement. Such enfozcement, including,
without limitation, the legal prosecution of claims, ter.minati.on of Subservicing
Agreements, and the pursuit of other appropriate remedies, shallbe in such form
and carried out to such an extent and at such time as such Servicer, in its good
faith business judgment, would require were it the owner of the related Mortgage
Loans. Each Servieer shall pay the costs of such enforcement at its own expense,
and shall be reimbursed therefor only (i) from a general.recovezy resulting from
such outorcement, to the extent, if any, that such recovery exceeds all amounts
due in respect of the related Mortgage Loans ox (ii) fnoma specific recovery of
costs, expenses or attorneys' fees aqainst the party against whom such

enforcement is directed. . .

Section 3.03 Successor Subservicers. Each Servicer shall be entitled
to terminate any Subservicing Agreement to which such Servicer is a party and
the rights and obligations of any 5ubservicer pursuant to any such Subservicing
Agreement in accoidance with the terms and conditions of such Subsexvieing
Agreement. In ttie event of termination of any Subsetvicer, all servicing
obligations of such Subsecvicer shall be assumed simultaneously by the

- applic.ab.l.e Ser,vicer party to the related Subservicing Agreement without any act
or, deed on the part of such Suboervicer or sucb Se,rvieer, and such Servicer
either shall service directly the related Mortgage Loans or shall enter into a
Subservicing Agreement with a successor Subservicer which qualifies under

Section 3.02. Any Subservicing Agreement shall include the provision that such

agreement may be in¢aediately terminated by the Depositor or the Trustee without
fee, in accordance with the terms of this Agreement, in the event that thc
Servicer paxty to the related Subservicing Agr.eement shall, for, any reason, no

longer be a Servicer (inoluding ter;n'Lnation due to an Event of Default).

Section 3.04 Liability of the Servicers. Notwithstanding any
Subservicing Agreement, any of the provisions of this Agreement relating to
agreements or arrangements between a Servicer and a Subservicer ox reference to
actions taken through a Subservicer or otherwise, such Servicer shell remain
obligated and primarily liable to the Trustee for the servicing and
administering of the Mortgage Loans in accordance with the provisions of Section
3.01 without diminution of suoh obligation or liability by virtue of such
Subservicing Agreements or arrangements or by virtue of indeimiification from the
Subservicer and to the same extent and under the same terms and conditions as if

such Servioer alone were servicing and administering such Mortgage Loans. Each

Servicer shall be entitled to enter into any agreement with a Subservicer for
indemnification of such Servicer by such Subsezvicer and nothing contained in
this Agreement shall be deemed to limit or modify such indemnification.
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section 3.05 No Contractual Relationship between Subservicers and

the Trustee. Any Subservicing Agreement that may be entered into and any
transactionsor services relating to the Mortgage Loans-involving a Subservicer
in its capacity as such shall be deemed to be between the Subservicer and the

related Servicer alone, and the Truotee (or any successor to slcihhe8rvicer).

shall not be deemed a party thereto and shall have no claims, q
obligations, duties or liabilities with respect to the Subsexviocr except as set
forth in Bection 3.06. Each Servicer sball be solely liable for all fees owed by
it to any Subservicer, ixrespective of whether such Servicer's compensation

pursuant to this Agreement is sufficient to pay such fees.

Section 3.06 Assumption or Tezmination of Subservicing Agreements by
Trustee. In the event a Servicer at any time shall for any reason no longer be a
Servicer (including by season of the occurrence of an Event of DeLault), the
Trustee, or its designee, or the successor Servicer it the successor is not the
Trustee, shall thereupon assume all of the rights and obligations of such
Sarvieer under each subservici.ng Agreament that such Servicer may have entered
into, with copies thereof provided to the Trustee, or the successor Servicerif
the succeseor is aot the Trustee, priox to the Trustee, or the successor
Servicer if the successor is not the Trustee, assuming such rights and

obligations, unless the Trustee elects to terminate any Subservicing Agreement

in accordance with its terms as provided in Section 3.03.

llpon such assumption, the Trustee, its designee or the successor
Servicer shall be denmed, subject to Section 3.03, to have assumed all of such
Servicer's intcnest therein and to have replaced such Servicer as a party to
each Subservi,cingAgreement to which the predeceasor Servicer wan a party to the
same extent as if each Subservicing Agreement had been assigned to the assuming
party, except that (i) such Servicershallnot thereby be relieved of any
liability or obligations under any such 9ubservicing Agreement that arose before
it ceased to be a Servicer and (ii) none of the Depositor, the Trustee, their
designees or any successor to such Servicer shall be decmed to have assumed any
liability or obligation of such Servicer. that arose before it ceased to be a

Servicen. Such Servicer at its expense shall, upon request of the Trustee, its

designee or the successor Servicer deliver to the assuming party all documents

and records relating to each eubservicing Agreement to which it is a party and
the Mortgage Loans then being servieed by it and an accounting of amounts
collected and heid by or on behalf of it, and othexwise use its best efforts td
effect the orderly and efficient transfer of the Subservicing Agreements to the

assuming party.

Section 3.07 Collection of Certain Mortgage Loan Payments.. (a) Each
Servicershall make seasonable efforts to-collect all payments called for under
the terms and provisions of the Mortgage Loans, and shall, to the extent such
procedur.es shall be consistent with this Ag¢eement and the terms and provisions
of any applicable Insurance Policies, follow such collection procedures as it
would follow with respect to mortgage loans comparable to the Mortgage Loans and
heid for its own account. Consistent with the foregoing and Accepted Servicing
Practices, each Servicer may (il waive any late payment charge or, if
applicable, any penalty intexest, or {ii) extend the due dates for the Scheduled
Payments due on a Mortgage Note for a period of not greater than 300 daysl
provided that any extension pursuant to clause (ii) above shall not affect the
amortlzation schedule of any Mortgage Loan io.c purposes of any computation
hereunder, except as provided below. in the event of any such arrangement
pursuant to clause (ii) above, the Servicex shall make timely advances on such
Mortgage Loan during such extension pursuant to Section 4.01 and in accordance
with the amortization schedule of such Mortgage Loan without modification
thereof by reason of such arrangements, subject to Section 9.01(d) pursuant to
which the Servicer shall not be reauired to make any snr.h advauces that are
Nonrecoverable P&I Advances. Notwithstanding the foregoing, the Servicer may
waive, in whole or in part, a Prepayment Charge only under the following
circumstances: (i) such waiver relates to a default or a reasonably foreseeable
default and would, in the reasonable judgment of the Servicer, maximize recovery
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of total proceeds taking into account the value of such Prepaymant Charge and
the related Mortgage Loan, (ii) such Prepayment Charge is not pexmitted to be
collected by applicable federal, state or local law orregulation or (iii) the
collection of such Prepayment Charge would be considered predatory" pursuant to
written guidance published or issued by any applicable federal, state or local
regulatory author.ity acting in its official capacity and having jurisdiction
over such matters. if a Prepaymene Charge is waived other than as pezmitted by
the prior sentence, then the applicable Serviceris required to pay the amount
of such waived Prepayment Charge, £or the bene£it of the Holders of the Class P
C.ertificates, by depositing such amount into the related Collection Account
together with and atthe time that the amount prepaid on the related Mortgage
Loan is required to be deposited into the Collection Account; provided, however,
that the applicable Servicex shall not have an obligation to pay the amount of
any uncollected Prepayment Charge if the failure to collect such amount is the
direct result o'_' inaccurate or incomplete information on the Mortgage Loan

Schedule ineffeet at such time.

(b) (1) The Trustee shall establish and maintain the Excess Reserve
Fund Account, on behalf of the Clasa X Certificateholders, to receive any Basis
Risk Payment and any Interest Rate Cap Payment and to secure their limited
recourse obligation to pay to the LSDOR Certificateholders Basis Risk

CarryForward Amowits.

(ii) On each Distribution Date, the Trustee shall deposit the aimnnt
of any Basis Risk Payment and any interest Rate oap Payment for such date

into the Excess Reserve Fund Account.

(c) (i) On each Distribution Date on which there exists a Basis Risk
CarryForward In¢ount onany Class of Certificates, the Trustee shall (1) withdraw
from the Distribution Account anddeposit in the Excess Reserve Fund Account, as

set forth in 3ection9.02(a)(iii)(8),the lesser of (x) the Class X
Distributable. Amount (withoutr.egard to the reduction in the definition thcrcof
with respect to the Basis Risk Payment) (to the extent remaining after the
dietributions specified in Sections 4.02(a)(iii)(A)-(R)) and (y) the aggregate
Basis Risk CanryForward Amounts for auch Distribution Date and (2) withdraw from
the Excess Reserve Fund Account amountsnecessary to pay to such Class or
Classes of Certificates the Basis Risk CarryForward Amount. Such payments shall

be allocated to those Classes on a pro rata hasia based upon the amount of Basis

Risk CarryForward Amount owed to each such Class and shall be paicl in ttre
priority set forth in Sections 9.02(a) (iii)(T)-(U).

(ii) The Trustee shall account for the Excess Reserve Fund Account
as an asset of a grantoc trust under subpart E, Part I of the subchapter J
of the Code and not an asset of any REMIC created pursuant to this
Agreement. The beneficia': owners of the Excess Reserve Fund Account are
the Class X Certificateholders. For all federal tax purpases, amounts

transferred by the Opper Tier REMIC to the Excess Rescrve Fund Account

shall be treated as distributions by the Trustee to the Class X

Certificatehoiders.

(iii) Any Basis Risk CarryForward Amounts paid by the Trustee tO the
LIBOR Certificateholders ®hall be accounted for by the Trustee as ar.ounts
paidfirst tot.he Holders of the Class X Certificates and then to the
respective Class or Classeaaf L?BOR Certificatas. In addition, the
Trustee sha11 account for the LIBOR Certificateholders' rights to receive
payments of BasisRisk CarryForward Amounts as rights in a limited
recourse intexeat rate cap contract written by the Class. X
Certificateholders in favor of the LIBOR Certificateholders.

(iv) Notwithstanding any provision contained in this Agreement, the
Trustee shall not be requixed to make any payments from the Excess Reserve
Fund Account except as expressly set forth in this Section 3.07(c) and

Sections 9.02(a)(iii)(T)-(V).

(d) The Trustee ahall, establiah and maintain the Distribution
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Account on behalf of the Cextificateholdexs. The Depositcr shall cause the
Closing Date Deposit Amount to be deposited into the Distribution Account on the
Closing Date. The Trustee shali, promptly upon receipt, decosit in the
Distribution Account and retain therein the following:

(i) the aggregate amount remitted by the Servicers to the Trustee

pursuant to Section 3.11;

(ii) any amount deposited.by the Servicers pursuant to Section
3.12(b) in connection with any losses on Permitted Investments; and

(iii) any other amounts deposited hereunder which are required to be
deposited in the Disl:ribution Account-

In the event that any Servicer shall remit any amount not requixed
to be remitted, it may at any time direct the Trustee in writing to withdraw
such amount from the Distribution Account, any provision herein to the contrary
notwithstanding. Such direction may be accomplished by delivering notice to the
Truateewhich describes the amounts deposited in error in the Distribution
Account. A'_1 f+±ndsdeposited in the Diatribution Account shall be held by the
Trustee in trust for the Certificateholders until disbursed in accordance with
this Agreement orwithdrawn in accoxdance with Section 4.02.

(e) The Tnustee may invest the funds in the Distribution Account, in
one or more Permitted Investments, in accordance with Section 3,12. Each
Servicer shall direct the Trustee to withdraw from the Distribution Account and
to remit to such Servicer no less than monthly, all income and gain realized
from the investment of Lhe portion of funds deposited in the. Dist.n-.ihution
Account by such Servicer (except during the Trustee Float 2eriod). The Trustee
may withdraw from the Distribution Account any incomeor gain earned from the
investment of funds deposited therein during the Trustee Float Period fox its

own henefit.. (P) E`ach Servicer shall give notice to the Truatee of any proposed
change of the location of the related Collection Account within a reasonable
period of time prior to any change thereof and the Trustee shall forward such

notice to the Rating Agencies and the Depositor.

(g) In order to comply with its duLies under the DSA Pat-riot. Act of

2001,the 'Prustee shallobtain and verify certain inforttation and documentation
from the otherparties to this Agreement including, but not limited to, each
such party's name, address, and other identifying information.

Seetion 3.00 9ubservicing Accounts. In those eases where a
subsezvicer is servicing a Mortgage Loan pursuant to a Subaervicing Agreement,
the 5ubservicer wiLl be required to establish and maintain one or more accounts
(collectively, the "Subservicing Account"). The 8ubservieing Aceount shall be an
Eligible Account and shall otherwise be acceptable to the related Servicer. The
Subservicer shall depusiL In t.he clearing account (which account must be an
Eligible Account) in which it customarily deposits payments and collections ori
mortgage loans in connection with its mortgage loan servicing activities on a
daily basis, and in no event moze than one Business Day after the Subservicer's
receipt thereof, all proceeds of Mortgage Loans received by the Subservicer leos
its servicing compensation to theextent permitted by the Subservicing

Agreement, and shall thereafter deposit such amounts in the Subservicing
Account, inno event more than two Business Days after the deposit of such funds
into the cleafing account. The Subservicer shall thereafter deposit such
proceeds in the Collection Account of the related Servicer or remit such
proceeds to the related Servicer for deposit in the Co'_lection Account of the
related Servicer not later than two Business Days after the deposit of such
amounts in the Subservicing Account, For purposes of this Agreement, such
Servicer shall be deemed to have received payments on the Mortgage Loans when
the Subservicer receives such paymenta.

Section 3.09 Collection of Taxes, Assessments and Similar Items;.

56 of 573
HECAND-001-0003554



Escrow Accounts. (a) Each Sexvicer shall enfoxce the obligations under each
paid--infull, life-of-the-loan tax service contract in effect with xespect to
each First Lien Mortgage Loan (each, a "Tax Sexvice Contract") serviced by such
Servicer. Each Tax Service Contract shall be assigned to the Trustee, or a
successcr Servicer at the applicable Servicer's expense in the event that the
Servicer is terminated as Servicex of the related Mortgage Loan.

(b) To the extent that the services described in this paragraph (b)
are not otherwise provided pursuant to the Tax Service Contracts described in .
paragraph (a) above, each 5ervicer undertakes to perform such functions with
respect to the Mortgaqe Loansserviced by such Servicer. To bhe extent the
related Mortgage prcvSdes for Escrow Payments, the related Servicer shal7.
establish and maintain, or cause to be ectablished and maintained, one or more

accounts (the "Escrow Accounts"), which shall be Eligible Accounts. Each
Servicar shall deposit in the clearing account (which account must bc an
Eligible Account} in which it customarily depositspayments and collections on
mortgage loans in cennection with its mortgage loan servicing activities on a
dai.ly basis, and in no event more than one Businesa Day after the Servicer's
xeceipt therenf,all collections from the Moxtgagors (or related advances from
Subservicers) for the payment of taxes, assesamenta, hazard insurance premiums

- and compaxable items for the account of the Mortgagors ("Escrow Payments")
. collected oc account of the Mortgage Loans and shall thereafCer deposit sueh
Escrow Payments in the Escrow Accounts, in no event more than two Business Days
after the deposit of such funds,in the clearing account; for the puxpose of
effecting the paymant of any such items as reguined under the terms of this
Agreement. 4Bithdrawals ofamounts from an Escnow Account may be made only to (i)
effect payment of taxes, assessments, hazard insurance premiums, and comparable
items; (ii) reimburse such 5ervicer (or a Subservicer to the extent provided in
the related`Subservicing Agr.eement) out of related collections for any advances
made pursuant to Secti.on 3.01 (with respect to taxes and assessmenta) and
Section 3.13 (with respect to hazaxd insurance); (iii) refund to Mortgagors any
suma as may be determined to be overagesi (iv) pay iantexest, if required and as
described below, to Martgagoxs on balances in the Escrow Account; (v) clear and
terminate the- Escrow Account at the termination of such Servicer's obligations
and responsibilities in respect of the Mortgage Loans under this Agreement or
(vi) recover amounts deposited in error. As part of its servicing duties, such
Servicer or Subservicersshall pay to the Mortgagors interest on funds in Escrow
Accounta, to the extent required by law and, to the extent that interest earned
on funds in the EscxowAccounts is insufficient, to pay such interest from its
or their own funds, without any neimbursement t.herafon. To the extent that a
Mortgage does not provide for Escrow Payments, the applicable Servicer shall
detexmine whether any such payments are made by the Mortgagor in a mannex and at
a time that avoids the loss of the Mortgaged Property due to a tax sale or the
foreclosure of a tax lien. The applicable Servicer assumes full responsibility
for the payment of all such bills within such time and shall effect payments of
all suoh bills irrespective of the Mortgagor's faithful performance in the
payment of same or the making of the Escrow Paynienta ahd shall make advances
from its own funds to effect such payments; provided, )wwever, that snch

advances are deemed-to be Servicing Advances.

Section 3.10 Collection Accounts. (a) On behalf of the Trustee, each

Servicen shall establish and maintain, or causet.o be established and
maintained, one or more separate Eligible Accounts (each such account or
accounts, a "Collection Account"), held in trust for the benefit of the Trustee.
On behalf of the Trustee, each Servicer shall deposit or cause to be deposited
in the clearing account (which account must be an Eligible Account) in which it
customarily deposits paymei:ts and collections onmortgage loans in eonneetion
with its mortgage'loan servicing acCivities on a daily basis, and no
moxe than one Business Day aftex such Servicer's receipt thereof, n
thereafter depoeit in the related Collection Accwunt, in no event nwre Uian Lwo
Business Days after the deposit of such funds into the clearing account, as and
when received or as utherwlse required hereunder, the follcwing paymcnts and
collections received or made by it subsequent to the Cut-off Date (other than in
respect of principal or interest on the reiated Mortgage Loans due on or before
the Cut-off Date), orpayments (other than Principal Prepayments) received by it
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on or prior to the related out-off Date but allocable to a Due Peiiodsubsequent

thereto:

(i) all paymcnts on account of principal, including Principal

Prepaynients, on the Mortgage LoansE

(ii) all payments on account of intenest (net of the related

Servicinq Fee) on each Mortgage Loan;

(iii) all Insurance ?roceeds and Condemnation Proceeds to the extent
such Insurance Proceeds and Condemnation Proceeds are not to be applied to
the restoration of the related Mortgaged Property brreleased to the
related Moxtgagor in accordance with the express requirements of law ox ir,
accordancewith Accepted Servicing Practices and Liquidation Proceeds;

(iv) any amnnnts required to be deposited pursuant to Section 3.12
in connection with any losses realized on Permitted Investments with
respect to funds held in the related Collection P.ecount;

(v)any amounts required to be deposited by such 8ervicer pursuant
to the second paragraph of Section 3.13(a) in respect of any blanket

policydeductibles;

(vi) all proceeds of any Mortgage Loan repurchasedor. purchased in

accordance with this Agreement; and

(vii) all Prepayment Charges collected or paid (puxsuant to Scction

3.07(a)) by such Servicer.

The forogoing requirements for deposit in the Collection Accounts
shall be exclusive, it beingunderstood and agreedthat, without limiting the
generality of the foregoing, payments in the nature of late payment charges, NSF
fees, reconveyance fees, assumption fees and othersimiiar fees and charges need
not be deposited by each Servicer in,the relatedCollect.ion Account and shall,
upon collection, belong to the applicable Servicez as addit'ionalcompensation

for its servicing activities. In the event a Servicer shall deposit in the
related Collection Accountany amovnt not required to be deposited therein, it
may at any time withUraw such amount from its Collection Account, any provision

herein to the contrary notwithstanding.

(b) Funds in the Collection Accounts may be invested in Permitted
Investments in accordance witb the provisions set forth in section 3.12. tach
Servicer shall aive notice to the Trustee of the location of the related
Collection Account maintained by it when established and prior to any change

thereof in accordance with Section 3.07(f)•

Section 3.11 Withdrawals from the Collection Accounts. (a) Each

servicer shall, from time to time, make withdrawals from the xelated Collection
Account for aay of the following purposes or as described in Section 4.01:

(i) on or prior to each Remittance Date, to remit to the Trustee (A)
the Trustee Fee with respect to such Distribution Date and (B) all
Available Funds in respect of the related Distribution Date together with
all amounts representing Prepayment Charges from the Mortgage Loans
received during the related Prepayment Period;

lii) to reimburse such Servicer for P&I Advances, but only to the
extent of amounts received which represent Late Collections (net of the
related servicing Fees) of Scheduled Payments on Mortgage Leans with
respect towhich such PsI Advauc.es were made in accordance with the
provisions of Section 4.01.(suoh Servicer's right for recovery or

reimbursement has priority over the Trust);

(iii) to pay such Servicer or any Subservicer (a) any unpaid
Servicing Feesor (b) any unreimbursed Servicing Advancea with respect to
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each Mortgage Loan serviced by such Servicer or. Subservicer, but only to
the ersent of any Late Collections, Liquidation Erocee(ts, Condemnation
Proc.eods, Insurance Procoeds or other amounts as may be collected by the
Servicer from a Mortgagor, or othexwise received with respect to such
Mortgage Loan (or the related RSO Property) (such Servicer's right for
recoVery or reimbursement. Aas priority over the Trust);

(iv) to pay to such Servicer as servicing compensation (in addition
to the Servicing Fee) on the Remittance Date any interest or investment

income. earned on funds deposited in its Collection Accountl

(v) to pay to the applicable Responsible Party or the Depositor, as
applicable, with respect to each N.ortgage Loan that has previously been
repurchased or replaced pursuant to this Agxeement, all amounts received
thereon subsequent to the date of purchase or substitution, as further

described herein;

(vi) toreimburse such Servieer for (A) any P8S Advance or Servicing -
Advance previously made which such Servicer has determined to be a
HIonrecoverable P5I Advance or I7onrccoverable Servicing Advance in
accordance with the provisions of Section 4.01 an(i (D) any unpaid
Servicing e'ees related to any Second Lien Mortgage Loan to the extent not
recoverable fnom Liquidation Proceeds, Insurance Proceeds or other amounts
received with respect to the related Second Lien MontgageLoanunder

Section 3.11(a)(iii) (such Ser3icer's right for recovery or reimbursement

has priority over the Trust);

(vii) to pay, or to reimburse such Servicer for advances in respect
of, expehses incurred in connection with any Mortgage Loan serviced by
such servicer pursuant to Soction 3.15 (such Servicei's right for recovery

or, reimbursement has priority over the Trust)i

(viii) to reimburse such Servicer or the Depositor for expenses
incurred by or reimbursable to such Servicer or the Depositor, as the case
may be, pursuant'to Section 6.03 (such Servicer's right for recovery or

reimbursement has'priority over the Trust);

(ix) to reimburse such Servicer er the Trustee, as the case may be,
for expenses reasonably incuzred in respect of the breach or defect giving
rise to the repurchase obligation of any Responsible Earty or the
Depositor, as applicable, that were includedin the Repurchase Price of
the Mortgage Loan, including any expenses arising out of the enforcement
of therepurchase obligation, to the extent not otherwise paid pur.svant to
the terms hereof (such Servicex's right for recovery or xeimbursement has

priority over the Trust);

(x) to withdraw any amounts deposited in the related Collection

ACcOunt in error;

(xi) to withdraw any amounts held in the related Collection Account
and not required to be remitted to the Tructoo on tho Remittance Uate
occuxring in the month in which such amounts are deposited into such
Colleetion Account, to reimburse such Servicer for unreimbursed P@I

Advances;

(xii) to invest funds in Permitted lnveatments in accordance with

Section 3.13;and

(xiiiF to cleax and terminate the related Collection Account upon

termination of this Agreement;

(b) Each Servicer shall keep and maintain separate accounting, on a
Mortgage Loan by Mortgage Loanbasis, for the purpose of justifying any
withdrawal from the related Collection Account, to the extent held by or on
behalf of it,pursuant to subclauses (a)(ii), (iii), (v), (vi), (vii), (viii)
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and iix)above. Each Servic.er,ehall provide written notification (as set forth
in Section 4.01(d)) to the Trustee, on or prior to the next succeeding
fiemittance Date, upon makdng any withdrawals from the related Collection Account

pursuant to subclause (a)(vi) above.

section 3.12 Investment of Funds in the Collection Accounts and the
Distribution Account. (a) Each Servicer may invest the funds in the related
Collection Account and the Trustee may (but is not obligated to) invest fundsin
the Distribution Account during the Trustee Float Period, and, with respect to

the portion of funds in the Distribution Account deposited by a Servicer, shall
(except during the Tr.ustee Float Period) invest such funds in the Distribution
Account at the direction of such Servicer. (for purposes of this Section 3.12,
such Accounts are referred to as an "Investment Account"), in one or more
Permitted Investments bearing interest or sold at a discount, and maturing,
unless payable on demand no later than the Susincss Day immediately preceding
the date on which such funds are required to be withdrawn from such account
pursuant to this Agreement; provided, however, thaL the Trustee shall have no
obligation to invest funds deposited into the DistrS.bution Account by a Servicer
on the Rem.i.ttance Date later than 10:00 a.m. (Pacific etandard Time). If no
investment instruction is given a-n a timely manner, the Trustee shall hold the
Punds in the nistribution Account uninvested. All such Permitted lnveatments
shall be held to maturity, unless payable on deman3. Any investment of funds in
an Investment Account (other than investments made during the Trustee Flnat
Period) shall be made in the name of the applicable Servicer. The applicable
Sexvice.rshall be entitled to sole possession (except with respect to investment
direction of funds and any income and gain realized on any invcstment in the
Distribution Account during the Trustee Float Period) over each such related
investment, and any certificate or other instrument evidencing any such
investment shall be delivered directly to the applicable Servicer (with a copy
to the Trustee or its agent if related to investment of funds in the
Distribution Account not during the Trustee Float Period),or with respect to
investments during the Trustee Float Period, the Truatee or its agent, together
with any document of transfer necessary to tzansfer title to sur.h investment to
tkie applicable Servicer, or with respect to investments during the Trustee Float
Period, the Trustceor its agent. In the event amounts on deposit in an
Tnvestment Account are at any time inveatcd-in a Permitted Investment payable on
demand, the applicable Servicer, or with respect to investments during the
Trustee Float Period, the Trustee may:

(x) consistent with any notice required to be given thereunder,
demand that paymnl: thereon be made on the last day such
Permitted Tnvestment may otherwise mature hereunder in an
amount equal to the lesser of (1) all amounts then payable
thereunder and {2) the amount required to be withdrawn on such

date7 and

(y) demand payment of all amounts due thereunder that such
Permitted Znvestment would not constitute a Permitted
Investment in respect of funds thereafter on deposit in an
Investment Account.

. (b) Al1 income and gain neaiized from the investment of funds
deposited in the related Collection Account held by or on behalf of the related
Servicar, shall be for the benefit of such Servicer and shall be subject to its
withdrawal in the manner set forth in Section 3.11. Such Servicer shall deposit
in its Collection Account the amount of any loss of principal incurred in
respect of any such Permitted Investment made with funds in sucn accounts
immediately upon realization of such loss.

(c) A11 income and yain realized {,-nm the investment of the portion
of funds deposited in the Distribution Account by a 5ervicer and held by the
Trustee, shall be for the benefit of such Servicer (except for any incomo or
gain realized from the investment of funds on deposit in the Distribution
Account during the Trustee Float Period, which ehall be for the benefit of the
Trustee) and shall be subje<:t to the Trustee's withdrawal in the manner set
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forth in Section 3.07(s). Each Servicer shall deposit in the Distribution
Account (except with respect to losses incurred duxing the TrusteeFloat Period)
the amount of any loss of principal incurred in respect of any such related
Permitted Investment made with funds in such accounts immedi.ately upon

realization of such loss.

(d) Except as otberwise expressly provided in this Agreement, if any
defaultoccurs in the making of a payment due under any Pexmitted Znvestment, or
if adefault occurs in any other performance reguired under any Perniitted
Investment, the Trustee shall take such action as may be appropriate to enforce
such payment or perfoxmance, including the institution and prosecutf.on of

appropriate proceedings.

(e)The Trustee shall not be liable for the amount of any loss
incurred viith resper.tof any investment or lack of investment of funds held in
any Investment Account or the Distribution Account (except that if any lossea
are incurred from the inveatment of funds deposited in the DistribuLior Account
during the Trustee Bloat Period, the Trustee shall be responsible for
reimbursing the Trust for such loss) if made in accordance with this Section

3.12.

(f) The Trustee or its Affiliates shall be permitted to receive
additional compensation that could be deemed to be in the Trustee's economic
self-interest for (i) serving as investment advisex, administrator, shareholder,
servicing agent, custodian or sub-custodian with respect to certain of the
Pexmi.tted Investments, (ii) using Affil.l.ate.a to effe.et transactions in certain
Pexmitted investments and (iii) effecting txansactions in certain Permitted
Investments. Such compensation shall not be considered an amount that is

,reimbursable or payable pursuant to this Agreement.

Section 3.13 Maintenance of Hazard Insurance and Errors and
Om.tssions and Fidelity Coverage, (a) Each Senvicer shall cause to be maintained
for each Mortgage Loan serviced by such Servicer fire insuxancewith extended
coverage onthe related Mortgaged Property in an amount which is at least equal
to the least nf, (i) the outstanding principal balance of such Diortgoge Loan,
(ii) the amount necessary to fully crnnpensate for any damage or loss to the
improvements that are a part of such property on a replacement r_nst basis and
(iiil the maximum insurable value of the improvements whieh are a part of such
Mortgaged Property, in each case in an amount not less than such amount as is
necessary to avoid the application of any coinsurance clause contained in the
related hazard insurance policy. Each Servieer shall also cause to be maintained
ftre insurance with extended coverage on each REO Pioperty serviced by such
sorvicer in an amount which is at least equal to the lesser of (i) the maximum
irasurable value of the improvements which are a paxt of such property and (ii)
the outstanding principal balance of the related Mortgage Loan at the time it
became an REO Property, plus accrued interest at the Mortgage Rate and related
Servicing Advances. Each servicer will comply in the performance of this
Agreement with all reasonable rules and requirements of each insurer under any
Auch hazard policics. Any amounts to be collected by any Servieer nndex any such
policies (other than amounts to be applied to the restoration or repair of the
property subject to the related Mortgage or amounts to be released to the
Mortgagor in accordance with the procedures that such Servicer would follow in
servicing loans held for its own account, sub}ect to the Lerms and conditions of
the rclated Mortgage and Mortgage Note) ahall be deposited in the nelated
Collection Account, subject to withdrawal pursuant to Section 3.11. Any cost
incurred by the 3ervicer in maintaining any such insurance shall not, for the
purpose of caloulating distributions to the Trustee, be added to the unpaid
principal balance of the related 24ortgage Loan, notwithstanding that the terms
of such Mortgage Loan so permit. It is undexatood and agreed that no earthguake
or other additional insurance is to be required of any Mortgagorother than
piarsuant to such applicable laws and regulations as shall at any time be in
force and as shall require such additional insurance. If the Mortgaged Property

or REO Property is at any time in an area identified in the Federal Register by

the Bederal Emergency Management Agency as having special flood hazards and
flood insurance has been made available, the applicable Servicer will cause to
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be maintained a flood insurance policy in respect thereof, 3uch flood insurance
shall be in an amount equal to the lesser of (1) the unpaid principal balance of
the related Mortgage Loan and (ii) the maximum amount of such insurance^
available for the related Mortgaged Property under the national flood insurance
program (assuming that the area in which such Mortgaged Property is located is
participating in such program).

in the event that anyaervice.c shall obtain and maintain a blanket
policy with an insurer either (i) acceptable to Fannie Mae or Freddie Mac or
(ii) having a General Policy Rating of AoX or better from Best's (or such other
rating that, is comparable to such rating) insuring against hazard losses on all
of Che Mortgage Loans, it ahall conclusively be deemed to have satisfied its
obligations as set forth in the first two sentences of this Section 3.13, it
being understood and agreed that such policy may contain a deductible clause, in
which case the Servicer shall, in the event that there shall not have been
maintained on the rel.ated Mortgaged Property or ABO Property a policy complying
with the first two sentences of this Section 3.13, and thexe ahall have been one
or more losses which would have been covered by such policy, deposit to the
related Collection Aceount.fxom its own funds the amount not otherwise payable
under the blanket policy because of such deductible clause. in connection with
its activities as administrator and servicer of the Mortgage Loans, each
Servicer agrees to prepare and present, on behalf of itself and the Trustee
c2aims under any such blanket policy in a timely fashlou in accordance with the
terms of such policy. . . .

(b) Gach Sexvicer shall keep in force during the term of this
Agreement a policy or policies of insurance covering errors and omissions for
failure in the performance of such Service'r's obligations under this Agreement,
which policy or policies shall be in such £orm and amount that would meet the
requirements of Fannie Mae or Freddie Mac if it werethe purchaser of the
Mortgage Loans, unlesssuch Servicer has obtained a waiver ot such require.ments
froui Fannie Mae or Freddie Mac. Each Servicer shall also maintain a fidelity
bond in the form and amount that would meet the requirements of Fannie Mae or
Freddie Mac, unless the Servicax bas obtained a waiver of sueh requirements from
Fannie Mae or Freddie Mac. Each Servicer shall provide the Trustee upon request
with copies of any such insurance policies andfidelity bond. Each Servicer
shall hadeemed to have complied with this provision if an Affiliate of the
Servicer has such exrors and omissions and fidelity bond coverage and, by the
terms of such insurance policy or fidelity bond, the coverage afforded
tbereund.er extends to such Servieex. Any such errors and omtssions policy and
fidelity bond shall by its terms not be cancelable without thirty days' prior
wricten notice to the Trustee. L'ach Servicer shall also cause each Subservi.cer
to mainta.in a policy of insurance covering errors and omissi.ons and a fidelity
bondwhich would meet such requirements.

Section 3.14 Enforcement of Due-on-Sale Clauses; Assumption
Agreements. Each Servicer will, to the extent it has knowledge of any conveyance
or prospective conveyance of any Mortgaged Property by any Mortgagor (whether by
absolute conveyance or by contract of sale, and whether or not ttie Mortgagor
Xemains or is to remain liable under the Mortgage Note and/or the Mortgage),
exe*_cise its rights to accelerate the maturity of such Mortgage Loan under the
"Due-on-Sale" clause, i£ any, applicable thereto; pxovided, however, that no
eervicer shall be. required to take sueh-action if, in its sole business
judgment, the Servicez believes it is not in the best i.nterests of the Trust
Fund and shall not exercise any such rights if prohibited by law from doing so.
If a Servicer reasonably believes. it is-unable under applicable law to enfonce
such "Due-on-Sale" clause or if any of the other conditions set forth in the
proviso to the preceding sentence apply, such Servicer will enter into an
assumption and modification agreementfrom or with the person to whom such
property has been conveyed or is proposed to be conveyed, pureuant to which such
person becomes liable under the Mortgage Note and, to the extent permitted by
applicable state law, the Mortqagor remains liable thereon. Each Servicer is
also authorized to enter into a substitution of liability agreement with such
peraon, pursuant to which the original Mortgagon is released from liability and
such person is substituted as the Mortgagor and becomes liable under the
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Mortgage Note; provided, that no such substitution shall be effective uniess
such person satisfies the underwriting criteria of such Servicei and such
substitution is in the best interest of the Certificateholders as determined by
such Servicer. In connection withar.y assumption, modification or substitution,
such Servicer shail apply such underwriting standards and follow suchpractices
and procedures as shall be nonmal and usual in its general mortgage servicing
activities and as it applies to other mortgage loansowned solely by it. No
Servicer shall take or enter into any asswnption and modification agreement,
however, unless (to the extent practicable in the circumstances) it shall have
receivedconfirmation, in writing, of the continued effectiveness of any
applicable hazard insurance policy, or a new policy meeting the requirements of
this Section is obtained. Any fee collected by a Servicerin respect of an
assumption or substitution o£ liability agreement will be retained by such
Servicer as additional servicing compensation. Zn connection with any such
assumption, no material term of the Mortgage Note (including but not limited to
the nelated Mortgage Rate and the amount of the Scheduled Payment) may be
amended or modified, except as otherwise required pursuant to the tettms thereof.
Each Servicer shall notify the Trustee that any such substitution, modification

-or assumption agreement has been completed by forwarding to the TrusteP the
executed original of such substitution or assutnption agreement, which document
shall be added to the related Mortgage File and shall,for all purposes, be
considered a past of such Mortgage File to the same extent as all other
documents and instruments constituting a part thereof,

Notwithstanding the foregoing paraqraph or any other provision of
r.hisAgreencnt, a Servicer shall not be deemed to bc in default, breach or any
other violation of its obligations hereunder by reason of any assuaption of a
Mortgage Loan by operation of law or by the terms of the Mortgage Note or any
assumption which such Servicer may be restricted by law from preventing, for any
reason whatsoever. F'or purposes of this Section 3.14, the term "assumption^ is
deemed to also include asale (of the Mortgaged property) subject to the
Mortgage that is not accompanied by an assumption or substitution of liability

agreement. Section 3.15 Realization upon Defaulted Mortgage Loans. Each
9ervicer shall use its best efforts, eonsistent with Accepted Servicing
Practices, to foreclose upon or otherwise comparablyeonvert (which may include
an acquisition of REO Property) the ownership of properties securingsuch of the
Mortgage Loans as come into and continue in default and as to whir..h no
satisfactory arrangements can be made for collection of delinquent payments
puxsuant to Section 3.07, and which are not released from this Agreement
pursuant to any other provision hereof. Each Scrvicer shall use reasoaable
efforts to realize upon such defaulted Mortgage Loans insuch manner as will
maximize the receipt of principal and interest by the T.nust.ea, taking into
account, among other things, the timing of foreclosure proceedings; provided,
however, with respect to any Second Lien Mortgaqe Loan fcr which the related
first lien mortgage loan is not included in the Tru.stFund, if, after such
Mortgage Loan becomes 7.80 days or more delinquent, the applicable Servicer
determines that a sicnificant net ree:overy is not possible through foreclosure,
such Mortgage Loan may be charged off and the Mortgage Loan will be treated as a
Liquidated Mortgage Loan giving rise to a Realized Loss. The foregoing is
subject to the provisions that, in any case in which Mortgaged Propezty shall
have suffered damage from an uninsured cause, a Servicer shall not be required
to expend its owc Cunds toward the restoxation of such property unless it shall
determi,ne in its sole discretion (i) that such restoration will increase the net
proceeds of liquidation of the related Mortgage Loan to the Trustee, after
reimbursement to itself for such expenses,and (ii) that such expenses will be
recoverable by such Servicer through Insurance Proceeds, Condemnation Proceeds
or Liqai.dation Proceeds from the related Mortgaged Property, as contemplated in
section 3.11. Each 8erviuer shall be responsible for all other costs and
expenses incurred by it in any such proceedings; provided, however, that it
shall be entitled to reimbursement thereof from the related property, as
contemplated in Section3.11.

The proceeds of any liquidation or REO Disposition, as well as any
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recovery resulting from a partial collection of Insurance Proceeds, Condemnation
Proceeds or Liquidation Proceeds or any income from an REO Property, will be
applied in the following oxder of priority: firxt, to reimburse the applicable
Servicer or any Subservicer for any related unreimbursed Servicing Advances,
pursuant to Section 3.11or 3.17; second, to reimburse the applicable Servicer
for any related unreimbursed P&I Advances, pursuant toSection 3.21; third, to
accrued and unpaid interest on the Mortgage Loan or. RED Imputed Interest, at the

Mortgage Rate, to the date of the liquidation or REO Disposition, or to the Due
Date prior to the Remittance Date on which such amounts are to be distributed if
not in connection with a liquidation oz PEO Diaposition; and fourth,as a
xecovery of principal of the Mortgage Loan. If the amount of the recovery so
allocated to interest is less than a ful.l recovery thereof, that amount will be

allocated as follows: fizat, to unpaid Sexvicing Fees; and second, asinterest
at the Moztgage Rate (nat of the Servicing Fee Rate). The portlon of the
recovery so allocated to unpaid Servicing Fees sha11 be reimbursed to the
applicable Se.cvicer or any Subservicer purauant to Section 3.11 or 3.17. The
portions of the recovery so allocated to interest at the Mortgage Rate (net of
the Serivicing Fee Rate) and to principal of the Moatgage Loan shall be applied
as follows: first, to reimburse the applicable Servicex or any Subservicer for
any related unreimbursed Servicing Advances in accordance with section 3.11 or
3.17, and second, to theTrustee in accordance with the provisions of Section
4.02, subject to the last paragraph o£ Section 3.17 with respect to certain
excess recoveries fro5n an REO Disposition.

Notwithstanding anything to the contrary contained herein, in
connection wich a 4nreclosure or acceptance of a deed in lien of foxeelosure, in
the event a Servieer has teceived actual notice of, or has actual knowledge of
the presence of^ ha5ardous or toxic substances or wasUes on the related
MortgagedProoerty, or if the Trustee otherwise requests, such Servicer shall
cause an environmental inspection or review of such Mortgaged Property to be
conducted by a qua].ified inspectox. L*pon completion of the inspection, such
Sexvicer shall promptly provide the Trustee and the Depositor with a written
report of the environmental inspection.

After reviewing the environmental inspeotion report, the applicable
,4ervicer shall determine, consistent with Accepted Servicing Practices, how to
proceed with resprr.:t to the Mortgaged Property. In the cvent (a) the
environmental inspection report indicates that the Mortgaged Property is
contaminat-ed by haza.cdous os toxic substances or wastes and (b) such Servicer
determines, consi.stent with Accepted Servicing Practices, to proceed with
foxee].osure or acceptance of a deed in lieu of foreclosure, such Servicer shall
be reimbursed for all reasonable costs associated with such foreclosure or
acceptance of a deed in lieu of foreclosure and any related environmental
clean-up costs, as applicable, from the related Liquidatior, Proceeds, or if the
Liquidation Pxoceeda are insufficient to fully reimburse such Servicer, such
Servicer shaS.l.be entitled to bereimbursed from amounts in the related
Colleetion Account pursuant to Section 3.11. In the event such Servicex
determi.nes not to proceed with foreclosur.e or acceptance of a deed in lieu of

foreclosure, such Servicer shall be reimbursed froin general collections for all
Servicing Advances made with respect to the related Mortgaged Property from the
rr..l.ated Collection Account pursuant to Section 3.11,

In the evenC 6La4 Homsg elects to charge-off a Second.Lien Mortgage
Loan 180 days or more delinquent pursuant to this Section 3.15, no Second Lien
Mortgage Loan shall be characterized as a Liquidated Mortgage Loan, unless the
Depositor,consents in writing tosuch characterization after HomEq has provided
the Depositor with a combined equity analysis of such Second Lien Mortgage Loan
and the related first lien roortgageloan; provided, that if the Depositor has
failed to notify BomEq within 3 Husiness Days of receipt of such combined equity
analyeis, then the Depositor shall be deemed tu have consented to such
characterization. JPMorgan may elect to charge-off a Second Lien Mortgage Loan
pursuant to this Section 3.15.without such written consent, so long as such

-Second Lien Mortgage Loan is 180 days or more delinquent,

Section 3.L6 Release of Mortgage Piles. (a) Upon the payment in full
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of any Mortgage Loan, ox the receipt by a Sezvicer of a notification that,
payment in full shall be escrowed in a manner customary fox such purposes, such
Servicer will, on or before the last day of the month in which such payment in
full occurs, notify the 'Prustee by a certification (which certification shall
include a statement to the effect that all amounts received or to be received in
connection with such payment which are required to be deposited in the related
collection Account pursuant to Section 3.10 have been or will be so deposited)
of a Servicing Officer and shall request delivery to it of the Custodial File by
submitting a Request for Release to the Trustee. Upon receipto£ such
certifir..ation and Request for Release, the Tnustee shall promptly release the
relatedCustodial File to such Servicer wittiin two (2) Buainess Days. No
expenses incurred in connection with any-instrument of satisfaction or deed of
reconveyance shall be chargeable to the related Collection Account.

(b) From time to time and as appropriate for the servicing or
foreclosure of any Mortgage Loan, including, for this purpose, collection under
any Insurance Policy relating to the Mortgage Loans, the Trustee shall, upon
request of such Servicer and delivery to the Trustee of a Request for Release,
release the related Custodial File to such Servicer, and the Trustee shall, at
the direction of such "aervicer, execute such documents as shall be necessary to
the prosecution of any such proceedings and the servicer shall retain the
Mortgage File Sn trust for the benefit of the Trustee. Such Request for Release
shall bbligate the applicable Servicer to retusn each and every document
previously requested from the Cuatadial File to the Trustee when the need
therefor by such Servicer no longer exists, unless the Mortgage Loan has been
charged-off or liquidated and the Liqui.datlnn P,-or.eeds relating to the Mortgage
Loan bave been deposited in the related Collection Account or the Mortgage File
or such document has been delivered to an attorney, or to a public trusteeor
other publ.ic official as required by law, for purposes of initiating or pursuing
legal action or other proceedings for the foreclosure of the Mortgaged Property
either 4udicially or nnn-judi.cially, and such Sezvicer has del•:vered to the
Trustee a certificate of a Servicing Officer certifying as to the name and
address of theHerson to which such Mortgage File or such document was delivered
and the purpose or purposes of such delivery. Upon receipt of a cextificate of a
Servicing Officer stating that such Mortgage Loan was charged-off or liquidated
and tHat all amdunts received or, to be received in connection with such
liquidation that are required Lo he deposited into the rel.ated Colleetion
Account have beer. so deposited, or that such Mortgage Loan has become an RFA
Property, a copy ot the Request far Release shall be released by the Trustee to
the applicable Senricer or its designee upon request therefor. Upon receiot of a
Request for Release under this Section 3.16, the Trustee sball deliver the
related Custodial File to the requesting Ser.vi.cer.by regular mail, unless such
Servicer requests that the Trustee deliver such Custodial File to such Servicer
by overnigbt courier (in which case such delivery shall be at such eervicer's
expense}; provided, however, that in the event the Servicer has not previously
received copies of the relevant Mortqage Loan Documents necessary to service the
related Mortgage Loan in accordance with Accepted Servicing Pcactices, the
applicable Responsible Party ahall reimburse the applicable Servicer for any
overnight courier charges incurred for the requested Custodial Files.

Upon written certification of a Servicing Officer, the Trustee shall
execute and deliver to the applicable Servicer copies of any court pleadings,
requests for trustee's sale or other documents reasonably neeeasary to the
foreclosure or trustee's sale in respect of a Mortgaged Propexty or to any legal
action brought to obtain judgment against any Mortgagor on the MortgageNote or
Mortgage or to obtain a deficiency judgment,or to enforce any other remedies or
rights provided by the Mortgage Note or Mortgage or othenwise available at law
or in equity, or shall exercise and deliver to such Servicex a power of attorney
sufficient to authorize such Servicer to executesuch documents on its behalf.
6ach such certification shall include a request that such pleadings or documents
be executed by the Trustee and a statement as to the reason such documents or
plearlings are required and that the execution and delivery thereof by the
Trustee will not invalidate or otherwise affect the lien of the Mortgage, except
for the termination of such a lien upon completion of the foraulosure ur

trustee's sale.
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Section 3.17 Tit1e, Conservation and Disposition of REOPropexty.
(a) This Section shall apply only to REO Properties acquixed for the account of
the Trustee and shall not apply to any REO Property relating to a Moxtgage Loan
which was purchased or repurchased from the Trustee pursuant to any provision
hereof. Zn the event that title to any such RPO Prope.xty is acquired, the

-appiicable Servicer shall cause the deed or cextificate of sale to be issued in
the name of the Trust-ee, on behalf of tae Cartificateholders. Upoct written
request by the applicable Servicer, the Trustee shall provide sucb Servicer with
a power of attorney prepared by ouch Serviccr with respect to such REO Property.

- (b) Each Servicer shall manage, conserve, protect and operate each
REO Pzopertyfor the Trustee solely fox the purpose of its prompt disposition
and sale. Bach Servicer, either itself er through an agent selected by such
Sesvicer, shall manage, conserve, protect and operate the REO Property in the
same manner that it manages, conserves, protects and operatesothen foreclosed
property for its own account, and in the same manner tha.t similar property in
the same locality as the REO Property is managed. Each Servicer shall attempt to
sell the same (and may temporarily rent the same for a period not greater than
one year, except as etherwise provided below) on such terms and conditions as
such Servicer deems to be in the best iaterest of the Trustee. The Truatee shall
have no obligations with respect to any RF.O Dispositions.

(c) Each servicer shall segregate and hold all funds collected and
received in connection with the operation of any REO Pxopexty separate and apart
from its own funds and general asaets and shall deposit such funds in the
related Collection Account.

(d) Each Servicer shail deposit net of reimbursement to such
Servicer for any related outstanding Servicing Advances and unpaid Sexvicing
Fees provided ir. Section 3.11, or cause to be deposited, on a daily basis in the
related Collection Account all revenues received with xespe,ct to the related REO
Property and shall withdraw therefrom funds necessary for the proper operation,
management and maintenance of the REO Property.

(e) Each Servicer, upon an REO Disposition, shall be entitled to
reimbursersent foe any rei.ated unreimbursed Servicing Advanees as well as any
unpaid servicingFees from proceeds received in connection with the REO
Disposition, as further provided in Section 3.11.

(f) 3my net proceeds from an REO Disposition which are in excess of
the unpaid principal balance of the re7.ated Moxtgage Loan, plus all unpaid REO
Imputed Interestthereon through the date of the REO Disposition, shall be
retained by the applicable Servicer as additional servicirig compensatiori.

(g) Each Servicer shall use its reasonable best efforts to sell, or
cause its Subservi.cex to sell, in accordance with Accepted Servicing Practiees,
any REO Property serviced bysueh Servicer orSubaervicer as soon as possible,
but in no event later than the conclusion of the third calendar year beginuing

aftor the year of its acquisition by the Lower Tier REMIC unless (i) such
servicer applies for an extension of such period from the Internal Revenue
Service pursuant to the REMIC Provisions and Code Section 856(e)(3), in which
event such REO Property shall be sold within the applicable extension period, or
(ii) such Servicer obtains for the Trustee an Opinion of Counsel, addressed to
the Depositor, the Trustee and such Servicer, to the effect that the holding by
the Lower Tier REMIC of such REO Property subsequent to auch period will not
result in the imposition of taxeo on "pzzohibitcd transactions" as defined in
Section 860P of the Code or cause the Lower Tier REMIC or Upper Tier REKIC to
fail to qualify as a REMIC under the REMIC Provisions or crnnparable provisions
of relevant state laws at any time. Each Servicer shall manage, conserve,
protect and operate each REO Pnoperty serviced by such Servicer for the Trustee
solely for the purpose of its prompt disposition and sale in a manner which does
not cause snch REO Property to fail to qualify as "foreclosure property" within
the meaning of Section 860G(a)(8) or result in the receipt by the Lower Tier
REMIC of any "income from non-perautted assets" withinthe meaning of Section
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860F{al(2).(e) of the Code or any "net. income from foreclosure property" which is
subject to taxation under Section860G(a)(1) of the Code. Pursuant to its
efforts to sell such REO Property, the applicable Sarvicer shall either itself
or through an agent selected by such Servicer protect and conserve such REO
Property in the same mannerand to such etetent as is customary in the locality
where such RFA Property is located and inay, incident to its conservation and
protection of the interests of the Trustee on behalf of the Certificateholders,
rent thesame, or any part thereof, assuch Servicer deems to be inthe best
interest of the Trustee on behalf of the Certificateholders for the period prior
t.othe sale of such REO Property; provided, howevez, that anyrent received or
acerued with respect to such RL*D Property qualifies as "rents from reel
property" as defined in Section 856(d) of the Code.

Section 3,18 Notification of Adjustments. with respect to each

Adjustable Rate Mortgage Loan, the applicable Servicer shall adjust the Mortgage

Rate on the related Adjustment Date and shall adjust the ScheduledPayment on

the related mortgage payment adjustmerit date, if applicable, in compliance with

the requirements of applicable law and the related Mortgage andMoatgage Note.

In the event that an Index becomes unavailable or otherwise unpublished, the

applicable Servicer shall select a comparable alternative index over which it

has no direct control and which is readily verifiable. Each Servicer ahall

execute and deliver any and all necessary notices required under applicable law

and the terms of the related Mortgage Nota and Moztgage regarding the Mortgage

Rate and Scheduled Payment adjustments. Each Servicer shall promptly, upon

written iequest therefor, deliver to the Trustee such notifications and any

additional applicable data regnndi:ng such adjustments and the methods used to

calculate and implement such adjustments. Upon the discovery by a Servicen or

the receipt of notice from the Trustee that a Servicer has failed to adjust a

Mortgage Rate or Scheduled Payment in accordance with the terms of the related

Mortgage Note, such Servicer shall deposit in the related Collection Account

from its own funds the amount of any interest loss caused as such interest loss

CGcurs.

Section 3,19 Access to certain Documentation and Information

Regarding the Mortgage Loans. The applicable Servicer shall provide, or cause

the Subserv.irer to provide, to the Depositor, the Trustee, the OTS or the FDIC
and the examiners and supervisoryagerts thereof, access to the documentation
regarding the Mortgage Loans in its possession requited by applicable
regulations of tho OTS. Such access shall be affozded without charge, but only
upon five (S) Husiness Days' prior written reguest and during normal business
hours at the offiaes aft.he applicable Scrvicer, the Depositor, the Truotcc or
any Subservicer. Noth.i.ng in this Section shall derogate from the obligation of
any such party to observe any applicable law prohibiting disclosure of
information negarding the Mortgagors and the failure of any such party to
provide access as provided in this Section as a result of such obligation shall

uot constitute a breach of this Section.

Section 3.20 Documents, Records and hUnds in Possession of the
Servicers to Be Held for the Trustee. Each Servicer shall account fully to the

Trustee for any funds received by such Servicer or which otherwise are collected

by surh Servicer as Liquidation Proceeds, Condemnation Proceeds or insurance
Proceedsin respect of any Mortgage Loan serviced by such Servicer. All Mortgage
Biles and funds collected or held by, or under the control of, the Servicer in
respect of any Mortgage Loans, whether from the collection of principal and
interest payments or from Liquidation Proeeeds, including, but not limited to,
any funds on deposit in its Collection Account, shall be held by such Servicer

for and on behalf of the Trustee and shall be and remain the sole and exclusive
property of the Trustee, subject to the applicable provisions of this Agreement.
Each Bervicer also agrees that it shall not create, incur or subject any
Mortgage File or any funds that are deposited in any Collection Account, the
Distribution Account or any Escrow Account, or any funds that otherwise are or
may becomc due or payable to the Truatee for the benefit of the
Certificateholders, to any claim, lien, seeurity interest, judgment, levy, writ
of attachment or other encumbrance, or asse:-t by ].agal action ar otherwise any
claim or right of setoff against any Mortgage File or any funds collected on, or
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ir, connection with, a Mortgage Loan, except, however, that auch Servicer shall
be entitl'ed to set off against and deduct from any sucb funds any amounts that
are properly due and payable to such Servicer under this Agreement.

Section 3.21 Servicing Compensation. (a) As compensation for its
activities hereunder, each Servicer shad'_, with xespect to each Mortgage Loan
serviced by it, be entitled to r.etai4 from deposits to its Collection Account
and from Liquidation Proceeds, Condenmation Procee.ds, Insuraiice Pxoceeds and REO
Proceeds relatedto such Mortgage Loan, the Servicing Fee with reapect to each
Mortgage Loan (less any portion of such amounts retained by any subsexvicer). In
addition, each Servicer shall be entitled to recover unpaid Servieing Fees out
of related lat.e colLections to the extent permitted in Section 3.11. The right
to recoive the servicing Fee may not be transferred in whole or in part except
in connection with the transfer of all o£ a Servicer's responsibi.liti.es and
obligations under this Agreementi provided, however, that each 5ervicer may pay
from the Servicing Fee any amounts due to a Subservicer pursuant to a
Subservicing Agrerment entered into under Section 3.02,

(b) Additional servicing compensation in the Iorni of assumptian or
modification fees, late payment charges, NSF fees, neconveyance fees and other
similar fees and charges (otlner than Prepayment Charges) shall be retained by a
Servicer only to the extent such fees or charges are received by such Servicer.
Each Servicer shall also be entitled pursuant to Section 3.11(a)(iv) to withdraw

from the related Collection Account, and pursuant to Section 3.G7(e), to direct
the Trustee to withdraw from the Distribution Account and remit to the
applicable Servicer (except for monies invested during the Trustee Bloat
Period), a.s additional servicing compensation, inte%est or other incoma earned
on the related portions of deposits therein. NomEq shall also be entitled to
retain net Prepayment Tnterest Excesses (to the extent aot required to offset
Prepayment Interest Shortfalls), but only to the extent suct: amounts are

received by HomEq.

(c) EachServicer stiall be required to pay all expenses incurred by
it in.coanection with its servicing activities hereunder (includinq payment of
premiums for any blanket policy insuring against hazard losses pursuant =o
Section 3.13, servicing compensation of the Subservicer to the extent not
retained by it and the fees and expenses of independer.t accountants and any
agents appointed by such Servi.cr.r), and shall not be entitled to reimbursement
therefor from the Trust Fund except as specifica.Ly provided in Section 3.11.

Section 3.22 Annual Statement as to Compliance. Each Servicer will
deliver or cause to be.delivered to the Depositor, the Rating Agencies and the
Trustee on or before March 15th of each calendar year, coxsaencing in 2006, an
officer's Certificate stating, as to each signatory thereof, that (i) a review
of the activities of such Servicer during the preceding calendar year and of

performance under this Agreement or a similar agreement has been made under such
officers' supervision, and (ii) to the best cf such officers' knowledge, based

on sucti review, such Servic.er has fulfilled all of its obligationa under this
Agreement throughout such year, ox, if there has been a default in the
fulfillment of any such obligation, specifying each such default known to such
officers and the natuxe and status thereof. Pxomptly after receipt of such
officer's Certificate, the Depositor shall review such Officer's Certificate
and, if applieabl.e, consult with the applicable Servicer as to the natnre of any
defaults by the Setvicer. in tbe fulfillment of any of the Servicer's
obligations. The obligations of a Servicer under this sectioia apply to each
Servicer that serviced during the applicable period, whether or not such
Servicer is acting as a Servicer at the time such Officer's Certificate is

reqiai.red to be delivered.

Section 3.23 Annual Independent Public Accountants' Servicing
Statement; Financial Statements. Not later than March 15Lh of each calendar year
commencing in 2006, each Servicer, at its expense, shall cause a nationally
recogrized firm of independent eertified public accountants to furnish to the
Depositor, the Rating Agencies and the Trustee a report stating that (i) it haa
obtained a letter of repr.esant.ation regarding certain matters from the
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management of such Servicer which includes an assertion that such Servicer has
complied with certain minimum zesidential mortgage loan servicing standards,
identified in the Uniform Single Attestation Program for Mortgage Bankers
establiohed by the Mortgage Bankers Association of America, with respect to the
servicingof residential mortgage loans during themost recently completed
calendar year and (ii). on the basis oE ac examination conducted by such firm in
accordance with standards established by the American Institute oE Certified
Public Accountants, such representation is fairly stated in all material
respects, subject to such exceptions and other qualifications that may be
appropriate. In rendering its report such firm may rely, as to mattera relating
to the diiecL servicing of residential mortgage loans by Subservicers, upon
comparable reports of firms of independent certified public accountants rendered
on the basis of examinations conducted in accordance with the same st.andards
(rendered within one year of such report) with respect to those Subservicers_
Promptly after receipt of such report, the Depositor shall review such report
and, if applicable, consult with the applicable Servicez as to the natune of any
defaults by such Servicer in the fvlfillment of any of the Selvicer's
obliqations. The obligations of a Servicer under this Section apply to each
Servioer that serviced during the applicable pericd, whether or not such
Servicer is acting as a Servicer at the time such report is required to be

delivered.

Section 3.24 Trusted to Act as 3ervicer.(a) Subject to Section
7.02,.in the event that any Servicer shall for any reason no longer be a
Servicer hereunder (including by reason of an 'Event of Default), the Trustee or
its successor shall thereupon assume all of the righto and obligations of such
Sorvicer hereunder arising th.areafter (except that the Trustee shall not be (il
liable for losses of such predecessor Servicer pursuant tn Section 3.10 or any
acts or omissions of such predecesson Servicer hereunder), (ii) obligated to
effectuate repurchases or substitutions of Mortgage Loans hereunder, including
but not limited to repurchases or substitutions pursuant to Section 2.03, (iii)
responsible for expenses of such predecessor Servicen pursuant to Section 2.03
or (iv) deemed to have made any representati.ons and warranties of such Servicer
hereunder. Any such assumption shall be subject to Section 7.02.

(b) Every Subservicing Agreement entered into by a Servicer shall
contain a provision giving the successor Servicer the option to terntinate, such
agreement in the avenL a successor Servicer is appointed.

1c) If any Servicer shall for any reason no longez be a Servicer
(includingby reason of any Event of Aefault),the Trustee (or any other
successor Servicer) may, at its option, succeed to any rights and obligations of
such Servicer under' any subservicing Agreement in accordance with the terms
thereof; provided that the Truatee (or any other successor Servi.cer.) shall not
inaur any liability or have any obligations in its capacity as successor
Servicer under a Subservicing.Agreement arieing prior to the date'of such
success.i.nnunless it expressly elects to aucceed to the rightsand obligations
of such Servicer thereunder; and such Servicer shall not thereby be relieved of
any liability or obligations under the Subservicing Agreement arising prior to

the date of such succession.

(d) The applicable Servicer shall, upon request of the '1'rustee, but
at the exmense of such Servicer, deifva.r to the assuming party all documents and
records relating to each Subservicing Agreement (if any) to which it is party
and the Mortgage Loans then being serviced thereunder and an accounting of
amounts collected and held by it and otherwise use its best efforts to effect
the orderly and efficient transfer of such Subservicing Agneement to the

assuming party.

Section 3.25 Compensating Interest. Each Servicer shall remit to the
Trustec on each Remittance Date an amount from its own funds equal to the
Compensating Interest payable by such Servicer for the related Distribution

Date.

Section 3.26 Credit Reporting; Gramm-Leach-Bliley Act. (a) With
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xespectto each Mortgage Loan, each Servicer agrees to fully turnish, in

accordar.ce with the Fair Credit Reporting Act and its implemznting regulations,

accurate and complete information (e.g., favorable and wifavorable) on its
borrower credit files to Equi.fax, Experian and TransUnion Credit Information
Company (three of the credit repositories), on a monthly basis.

(h) Each Servicer shall comply with Title V of the
Gramm-Leach-Bliley Act of 1999 and all applicable regulations promulgated
thereunder, relating to the Mortgage Loans required to be serviced by it and ttie
.uelated borrowers and shall providc all required noticea thereunder.

ARTICLE IV

DISTRIBUTIONS AND
ADVANCES 6Y THE SERVICERS

Bection 4.01 Advances. (a) The amount of P&I Advances to be made by
each Servicer for any Remittance Date shall equal, subject to Section 4.01(c),
the sum of (i) the aggregate amount of Scheduled Payments (with each iuterest
portion thereof net of the related Servicing Fee), due during the Due Period
immediately preceding such Remittance Date in respect of the Mortgage Loans
servieed by such Sezvicer, which Scheduled Payments were not received as of the
clo:e of business on the related Determination Date (pzovided, however, that
with reopoct to any Balloon Loan that is delinquent on its maturity date, the
Servioer will not be required to advance the principal portion of the related
balloon payment but will be required to continue to make P&I Advances in
accordance with this Section 4.01(a) with respect to such Balloon Loan in an
amount equal to the assu.'aed scheduled interest that would otherwise be due based
on the original amortization schedule for such Balloon Loan (with intenest at
the Adjusted Net Mortgage Rate)), plus (ii) with respect to each REO Property
seiviced by such Servicer, which REO Property was acquired during or prior to
the related Prepayment Period and as to which such AEO Property an REO
Disposition did not occur during the related Prepayment Period, an amount equal
to the excess, if any, of the Scheduled Payments (with each intere.st portion
thereof net of the relate<i Servicv'ig k'ee)that would have been due on the
related Due Date in respect of the related Mortgage Loans, over the net income
from such REO Property transferred to the related Collection Account fcr
distribution on such Renittance Date.

(b) On eaoh ltemittance Date, each Servicer shall remit in
immediat.ely available funds to the Trustee an amount equal to the aggregate
amount of P&I Advances,.if any, to be made in respect of the Mortgage Loans and
RER Properties serviced by such Servicer for the related Remittance Date either
(i) from its own funds or (ii) from the related Collection Account, to the
extent of funds held therein for future distribution (in which case, it wil.l
cause to be made an appropriate entry in tho reoords of the related Collection
Account that. Amounts Held for Euture Distxibution have been, as permitted by
this Section 4.01, used by suchServicer in discharge of any sueh P&I Advance)
or Iiii) in tbe forn of any combination of (i) and (ii{ aggregating the total
amount of P&I Advances to be made by such Servicer with respect to such Mortgage
Loans and REO Properties. Any Amounts Held for Futune Distribution and so used
irhall be appoopriately reflected in sueh Servicer's records and replaced by such
Sarvicer by deposit in the re.latad Co).lection Account on or before any future

Remittance Date to the extent required.

(c) The obligation of each Servicer to nake such P&I Advances is
mandatory, notwithstanding any other provision of this Agreement but subject to
paragraptt(d) below, and, with respect to any 14ortgage Loan or REO Property,
shall continue until a Final Recovery Determination in connection therewith or
the removal thereof from coverage under this Agreement, except as otherwise

provided in this Section.

(d) Notwithstanding anything herein to the contrary, no P&I Advance
or Servicl.ng Advance shall be required to be made hereunder by any Servicer if
such PsI Advance or Servicing Advance would, if made, constitute a
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Mortgage Servicing - Examination
Procedures
Aft:er completing the risk assessment and examination scoping, examiners should use these

procedures, in conjunction with the compliance management system review procedures, to

conduct a mortgage servicing examination. The examination procedures contain a series of

modules, grouping similar requirements together. Depending on the scope, each examination

will cover one or more of the following modules:

Routine Servicing

Module i Seivicing Transfers, Loan ONmership 'lYansfers, and Escrow Disclosures

Module 2 Payment Processitig and Account Maintenance

Module 3 Customer Inquiries and Complaints

Module 4 Maintenance of Escrow Accounts and Insurance Products

Module 5 Credit Reporting

Module 6 Information Sharing and Privacy

Default Servicing

Module 7 Collections and Accounts in Bankruptcy

Module 8 Loss Mitigation

Foreclosure

littp://www.consumerfinance.gov/guidancelsupervisionJmanualJmortgage-servicing-examin... 8/ 1 /2012
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Module 9 Foreclosures

Examination Objectives
t. To assess the quality of the regulated entity's compliance risk management systems,

including internal controls and poiicies and procedures, for preventing violations of

federal consumer financial law in its morCgage servicing business.
2. To identify acts or practices that materially increase the risk of violations of federal

consurner financial law in connection with mortgage servicing.
3. To gather facts that help determine whether a regulated entity engages in acts or

practices that are likely to violate federal consumer financial law in connection with

. mortgage servicing.

4. To determine, in consultation with Headquarters, whether a violation of a federal

consumer financial law has occurred and whether further supervisory or enforcement

actions are appropriate.

Background
A senicer may service loans on behalf of itself or an affiliate. It may service as a contractor of

the trustee wliere a mortgage is included in a mortgage-backed security, or it may service whole

loans for an outside third-party investor.' A servicer may sell the rights to service the loan

separately from any ownership transfers. This is because some entities have expertise in

payment processing and other servicing responsibilities, while others seek to invest in the

underlying rnortgages. These procedures apply whether the servicer obtained the servicing

rights from another entity or the servicing responsibility is transferred within a company from

the origination platform to the servicing platform.

Servicers must comply with various laws to the extent that the law applies to the particular

servicer and its activities:

• The Real Estate Settlement Procedures Act (RESPA) and its implementing regulation,

Regulation X, impose requirements for servicing transfers, written consumer inquiries,

and escrow account maintenance.

• The Truth in Lending Act (TILA) and its iniplenienting regulation, Regulation Z,

generally impose requirements on owners for home mortgage ownership transfers. It also

imposes requirements on servicers regarding crediting of payments, imposition of late fee

and delinquency charges, and provision of payoff statements with respect to closed-end

consumer credit transactions secured by a principal dwelling. For open-end mortgages,
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Regulation Z provisions related to payment crediting and error resolution apply to the

extent that the servicer is a creditor.

The Electronic Funds Transfer Act (EFFA) and its implementing regulation, Regulation

E, impose requirements if servicers within the scope of coverage obtain electronic

payments from borrowers.

• The Fair Debt Collection Practices Act (FDCPA) governs collection activities conducted

by third-party collection agencies, as well as servicer collection activities if the servicer

acquired the loan when it was already in default

• The Homeowners Protection Act (HPA) limits private mortgage insurance that can be

assessed on customer accounts.

The Fair Credit Reporting Act (FCRA) requires servicers that furnish information to

consumer reporting agencies to ensure the aecu racy of data placed in the consumer

reporting system.'I'he FCRA aiso 2imits certain information sharing between company

affiliates.

• The Gramm-Leach-Bliley Act (GLBA) requires servicers witbin the scope of coverage to

provide privacy notices and limit information sharing in particular ways.

• The Equal Credit Opportunity Act (ECOA) and its implementing regulation, Regulation

B, apply to those servicers that are creditors, such as those who participate in a credit

decision about whether to approve a mortgage loan modification. The statute makes it

unlawful to discriminate against any borrower with respect to any aspect of a credit

transaction:

^ On the basis of race, color, religion, national origin, sex or marital status, or age

(provided the applicant has the capacity to contract);

^ Because all or part of the applicant's income derives from any public assistance

program; or

^ Because the applicant has in good faith exercised any right under the Consumer

Credit Protection Act.'

To carry out the objectives set forth in the Exami.nation Objectives section, the examination

process also will include assessing other risks to consumers that are not governed by specific

statutory or regulatory provisions. These risks may include potentially unfair, deceptive, or

abusive acts or praetices (UDAAPs) with respect to servicers' interactions with consumers..4
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Collecting information about risks to consumers, cvhether or not there are specific legal

guidelines addressing such risks, can help uiform the Bureau's policymaking. The standards

the CFPB will use in assessing UDAAPs are:

• A representation, omission, act, or practice is deceptive when:

(5) the representation, omission, act, or practice misleads or is likely to mislead. the

consumer;
(2) the consumer's interpretation of the representation, omission, act, or practice is

reasonable under the circumstances; and
(3) the misleading representation, omission, act, or practice is material.

• An act or practice is unfair when:

(1) it causes or is lilcely to cause substantial injury to consuiners,

(2) the injury is not reasonably avoidable by consumers, and
(3) the injury is not outweighed by countervaiiing benefits to consumers or to

competition.

• An abusive act or practice:

(i) materially interferes with the ability of a consumer to understand a term or condition

of a consumer financial product or service or

(2) takes unreasonable advantage of -

- a lack of understanding on the part of the consumer of the material risks, costs, or

conditions of the product or service;

- the inability of the consumer to protect its interests in selecting or using a consumer

financial product or service; or

- the reasonable reliance by the consumer on a covered person to act in the interests of

the consumer.

Please refer to the examination procedm'es regarding UDAAPs for more information about the

legal standards and the CFPB's approach to exarnining for UDAAPs.

The particular facts in a case are crucial to a determination of unfair, deceptive, or abusive
practices. As set out in the Examination Objectives section, examiners should consult with

Headquarters to determine whether the applicable legal standards have been met before a

violation of any federal consumer financial law could be cited, including a UDAAP violation.
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HOME> BLOG> PUTTING THE 'SERVICE' BACK IN 'MORTGAGE SERVICING'

Aug 10 2012

Putting the 'service' back in
Imortgage servicing'
BY DAVID 5ILBERil1AN_ .................... ..............._:.._.

Today, we're proposing new moitgage servicing rules.

So, what's mortgage servicing and why does it ineed the new iules?

The short answer is that mortgage servicing is the processing of niortgage paynaents. That may

sound simple, but as many borrowers have learned in the aftermath to the financial crisis, it

can get complicated very quickly.

When you make a mortgage payment, part of that pays interest on the money that you

borrowed, and part of that actually repays the money that you borrowed. Often the company

that owns your mortgage hires someone else - a seLVicer - to collect and apply these payments,

along with handling other day-to-day responsibilities in administering the loan.

'Phis can be a challenge due to sophisticated mortgage products, partial payments, delinquent

borrowers, fees, errors and misunderstandings. And when consumers can't make their

mortgage payments, servicers are the ones that decide what to do. As we sa'n'during the

recession, not all servicers were prepared to handle these challenges. And that can have very

bad consequences for c.onsumers.

Why are you proposing new rules?
When an agency writes a new rule, that rule must first be proposed, and the public has an
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opportunity to comment on it. After we get your comments we'll review them and consider

them while we're writing the final rule.

How did you arrive at these rules?

Several of them are required by the Dodd-Frank Wall Street Reform and Consumer Protection

Act (which we call the Dodd-Frank Act for short). We developed others in response to issues in

the marketplace. To do this, we have spent a lot of that time talking to the public because we

want to write rules that work. For us, rules that work are rules that protect consumers, are

sonsistent with other rttles that apply to servicers, recognize the impact on lenders and

mortgage investors, and do not cause unnecessary burden on industry. So, in addition to

meeting with consumers, consumer advocates, servicers, trade associations, and mortgage

investors, we worked with a design team, conducted consumer testing , and met with small

setvicers to develop these proposals.._... ..,._...._...

What are the new rules?
We are proposing rules on mortgage servicing to implement new laws in the Dodd-Frank Act.

Our proposals have new niles that are designed to put the service back in mortgage servicing,

and will benefit borrowers by eliminating surprises and run-arounds. The rules are divided

into two proposals - one to amend the regulations in the Truth in Lending Act (Regulation Z)__.__. __ ,....._,..._..
and the other to amend the regulations in the Real Estate Settlement Procedures Act

(Regulation X). The rules are:_........._....._,.._..... .....

• Monthly mortgage statements

Servicers would be required to provide clear billing statements including information on

the loan, amount due, and application of past payments.

• Warnings before interest rate adjustments
Servicers would be required to provide consumers writh a new notice 6 to 7 months before
the first rate adjustment, as well as earlier and improved notices before rate adjustments
causing an increase in a consumer's mortgage payments.

• Force-placed insurance

Servicers can only charge borrowers for buying insurance on the property when they have

a reasonable basis to believe that the borrowers have let their own insurance lapse and

have given borrowers two notices estimating the cost of the "force-placed insurance."

• Early outreach for delinquent borrowers

Getting a delinquent borrower back on track requires early intetvention and information

about options available.

• Prompt crediting of payments

Payments must be applied as of the day they are received, and the handling of partial

payments is clarified.

http://www.consumerfinance.gov/blog/putting-the-serviceback-in-mortgage-servicing/ 8/13/201.2



• Accurate information management

Servicers must have reasonable policies to ensure that when borrowers provide

documents and information the servicers can find and use them.

• Error resolution and information requests
Mistakes happen, but they need to get fixed. Servicers must address borrower concerns

about possible errors within certain timeframes and provide the information they

request.

• Direct and ongoing access to servicer personnel

Delinquent borrowers will be able to contact the rigbt people at their seivicer to get

information and take steps to avoid foreclosure.

• Evaluation for alternatives to foreclosure

Servicers would be required to appropriately review borrower applications for loan

modifications or other options to avoid foreclosure.

How can I get invarlved?
We want your comments by October g- here's how to weigh in:

• Read a summary of these proposals or the whole I'ruth in 1 ending Act proposal and..........
the whole Real Estate Settlement Procedures Act proposal , and either:, .. _ .._.._._ .......... _ ... ..._.. _ ....................

• Participate in the formal comment process by going to Regulations.gov (TILA Servicing_. _.._.,__..._...__._......
or RESPA seivicing) to send us your comments, or

• Visit our partner, the CorneIl e-Rulemaking Initiative, to read other summaries of the

rules on Nve sv.regulationroom.org and participate in an on-line conversation about them.

Cornell will share with us a summary of the feedback that you and others provide.

12 Comments I Categories : Mortgages_ _ . ._.,.

Add New Comment

'ype your coniment here.

Login

. ....._ . ....... ....:._. _._..
Sort by oldest first
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C?RIGINAL

IN TIiE UNITED STATES DISTRICT COURT 11'0908
FOR THE NORTHERN DISTRICT OF OI31i(11let'ebyeWify that tfda Inatru

WESTERN DIV'LSION documealtnt^.a9---,1Hadot^(,•is$tnle
and correct ctNiY_ *INte elecGOrka tly flled odybel..
Attest; 040 M,.8mi#1; Cierk

SONDRAANDBRSON, ^po ^. 0Ikft,^ghip .

Plaintiff,

V.
Case No. 3:09-ev-02335-JOC

BARCLAYS CAPITAL REAL ESTATE INC. d.b.a. Judge James C3: C
HOMEQ SBRVICING,

T

^^ ^ ^ a

Defendant.
MAY 2 6 2011

CERTIFICATI-ON ORDLR CLERK CF COURT
I SUPREME CCURT OF OFIIO

Pursuant to Rule 18 of the Rules of Practice of the Supreme Court of Ohio, the

undersigned District Judge of the United States District Court for the Nortltern Disttict of Ohio,

Westem Division, hereby certifies questions of state law to the Supreme Court of Ohio. No

controlling precedent of the Supreme Court of Obio answers these questions, which are

potentially dispositive of the abdve-capdoned case.' For the reasons explained in more detail

below, the Court requests the Supreme Colut of Ohio answer the certified questions of state law

set forth in this Certifioation Order.

NAME OF THE CASE

The name of the case is Sondra Anderson v. Barolays Capital Real Estate Inc. d.b.a.

HontEq Servicing, No. 3:09-ov-02335-JGC.

" Judge Jack Zouhary, also of the United Statea District Court for the Nartltern District ofOhio, Westem
Diviaion, is simultaneoualy ceRifying to the Supreme Cowt of Ohio similar queations in two consolidated eases:
State of Ohio, ez rei. Michacl DeWine, Attorney General of Ohio Y. OMAC Mortgagc, LLC and Jefliay Stephau,
No. 3:10-cv42537-JZ; and Lois M. Blank, Willi®m H. Stroble, Brandon Ritze and Biair Ritza and R.ebecca Lawsm
v. OMAC Mortgage, LLC and Ally Financial, Ina„ No. 1_10-tw-027044Z.

I
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STATEMENT OF FAGTS Ali'A CIRCUMSTANCES FROM WHYCH THE QUESTiOPFS OFLAW ARYS$

The above-captioned case raises quastions of (1) whether "mortgage servicers" are

"suppliers" under the CSPA aud (2) whether "mortgage servicing" is a "consumer transaction"

under the CSPA.

The CSPA, at O.R.C. § 1345.01(C), defines a"supplier" as:

a seller, tessor, assignor, franchisor, or other person engaged in the
business of effecting or soliciting consumer transactions, whether or not
the person deals dinectly with the consumer. If the consamer transaction is
in connection with a residential mortgage, "suppliet" does not include an
assignee or purchaser of the loan for value, except as otherwise provided
in section 1345.091 of the Revised Code. For purposes of this division, in
a consumer transaction in eonnection with a residential mortgage, "seller"
means a loan officer, mortgage broker, or nonbank mortgage lender.

The GSPA, at O.R.C. § 1345.01(A), defines a "consumer trsnsaction" as:

a sale, lease assigmnent, award by chance, or other trangfer of an item of goods, a
seivice, a franchise, or an intangible, to an individual for purposes that are
pritnarily personal, family, or household, or solicitation to supply any of these
things. "Consumer transaction" does not include transaafions between persons,
defined in sections 4905.03 and 5725.01 of the Revised Code, and their
customers, except for transactions involving a loan made pursuant to sections
1321.35 to 2321.48 of the Revised Code and transactions in connection with
residential mortgages between Iean officers, mortgage brokers, or nonbank
monpge lenders and their customers; transactiona between certified public
aacountants or public accountants and their clients; transactions between
attotneys, physicians, or dentists and their clients or patients; and transacdons
between veterinarians and their patiems that putain to medical treatment but not
ancillary services.

Barclays Capital Reat Estate Inc. d.b.a. HomEq Servicing ("HomEq") is a"mortgage

servicer" engaging in the business of seivicing residential mortgages of individuals for personal,

family, or household putposes that at some point during the terat of such loans begins servicing

sucb individual toans. HomEq is not a bank, financial institntion, or any entity defined in O.R.C.

5725.01. It is alleged that HomEq:

• accepts, applies and distn'butes mortgage loan payments and other fees, penalties and

2
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assessments, and in connection with so doing exercises discretion regarding the fees

charged or applied to a particular mortgage loan account (Second Amended Complaint

("SAC"), ECF Doe. No. 35,1 71(a));

+ maintains customer service departments and call centers to which Ohio residents with

loans being serviced by HomEq are directed to call with questions, concerns about their

mortgage loans (SAC 171(b));

• d'uects customers who are in default or danger of default to contact it for options

concerning loss midgation or loan modification and further holds itself out as having

authority to make substantive decisions regarding which customers, if any, will receive

loan modification agreements or loss mitigation assistance (SAC ¶ 71(c));

• handles eonsumer disputes regarding their mortgage loans (SAC ^ 71(d));

• negotiates and executes loan modification, forbearance and other agreements directly

with customers (SAC171(e));

• purchases homeowner's insurance on behalf of, and at the expense of, consumers who

HomEq believes not to have purchased ii>bw7mee required by the note and mortgage

(SAC ¶ 71(t));

. makes customer service related promises on its website to whicb consumers are directed

by the servicer (SAC172 n.7); and

• receives payment for its loan administration and other services from the payment stream

generated by the consumers' residential mortgages (SAC ¶ 71(g)).

Qt1ESTIOIVB OF LAw TO HE ANSWF.RED

This Court has determined that the interpretation of Ohio Rev. Code § 1345.01(A) & (C),

effective December 28, 2009, may be detenninative of this proceeding, and that there is no

3
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carnkolling precedent on this issue in the decisions of the Supreme Court of Ohio. Therefore,

pursuant to R.ule 18 of the ltules of Pracdce of the Supreme Court of Ohio, this Court certifees

the foltowing questions to the Supreme Court of ohio.

(1) Does the servicing of a borrower's residential mortgage loan constitute a

"consumer transaction" as defined in the Ohio Consumer Sales Practioes Act, O.R.C. §

1345.01(A)?

(2) Are entities that service residential mortgage loans "suppliers ... engaged in the

business of effecting or soliciting consumer transactions" within the meaning of the Ohio

Consunier Sales Practices Act, O.R.C. § 1345.01(C)?

NAMES OF PAR7YES

The names of the parties are: (a) Plaintiff Sondra Andeisnn; (b) Defendant Barclays

Capital Real Estate Inc. d.b.a. HomEq Servicing; and (c) Amici Curiae State of Ohio and Ohio

Attorney (ienerai Michael DeWine.

NAMEs, ADDRESSEs, AND TELEPHONE NUM9ERs OF COUNSEL

The names, addresses, and telephone numbers of counsel for each party as are follows.

4
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COUNSEL i"OR SONDRA ANDERSON
John T. Murray
Leslie O. Iviurray
Michael J. Stewart
Murray & Murray Co. LPA
I 11 E, Shoaeline Drive
Sandusky, OH 44870
419-694-3000
Email: jotm@tnurrayandmurray.com
Email: lom aQmurrayandmurray.com
Email: mjsQmurrayandmurray.com

t'1. OUNSEL FOR BARCI^^APITAL
REAL ESTATE INC d b a HOMEO

Ê,,R V` G
James D. Curphey
Megan E. Bailey
Mioliaei A. Wehrkamp
Porter Wright Morris & Arthur LLP
41 South High Street, 29th Fl.oor
Coluriabus, OH 43215-6194
614-227-2047
Etnail: jcurphey@porterwright.com
Email: mbaileyQ,n potterwright.com
Emil: iftwelitkmp@porWwright.com

and

Benjamin B. Kiubes
Victoria Holstein-Childress
Buckley Sandler LLP
1250 24tit Street N.W., Suite 700
Washington, D.C. 20037
202-349-8000
Email: bkiubes@buckleysandier.com
Email: vholstein@bucleysan(Uer.com

COUNSEL FOR STATE OF OHIO AND
QHIO ATTT R^ NEY GENERAL MICHAEL
DE
Susan Choe
Jefl'rey Loeser
Office of the Attomey General
ConsumerProtection Section
14th Fioor, 30 East Broad Street
Columbus, OH 43215
614-466-1305
Email: susan.choe@ohioattot»eygenerai.gov
Email: jeff.Ioeser@ohioattorneygeneral.gov

DESIGNATION OF MOVING PARTY

_ ._..-_.._..--- _ _ _..-.._-__----------------_--- - - --___: :- -..,.d.b.a. HomEq Servrcrng rs ereby es^gnatepefendant Barciays Capital Reat Estate Inc,

as the Moving Party. The Court designates HomEq as the Moving Party because HomEq moved

to dismiss Plaintiff's CSPA-based claims on the groueids that HomEq is not a "supplier...

5
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engaged in the bnsiness of effectiag or soliciting oonsumer transactions" under the CSPA.

The Clerk of the United States Aistriet Court for the Northeru District of Ohio, Western

Division; is direoted to serve copies of this Certifâcation Order upon cotwsel for the pardes and

to file this Ccrtification Order under the seal of this Court with the Supreme Court of Ohio, along

with appropriate proof of service.

rr IS SO ORDERED.

Ll''a

.1^d'oICJ V. CAIiK
U. S. DISTRICT JUDCrE
MayZf, 201 t'



May 24, 2011

Clerlc of Court
Supreme Court of Ohio
30 East Broad Street
Columbus, Ohio 43266-0419

Dear Clerk,

Please find enclosed a certified copy of Judge James G. Carr's order filed on
May 24, 2011, and a certified copy of the docket. Judge Carrr certified to the Supreme Court
questions of law in the follow case:

3:09CV2335 Sondra Anderson v. Barclays Capital Real Estate, Inc.

If you have any questions or need additional infonnation, please feel free to
contact me at (419) 213-5560: Thank you for your assistance.

Sincerely,

Amy L. Schroeder
Courtroom Deputy to
Judge James G. Carr

Enal.

A-56
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U.S Dis;rict Court
Northqrrt DisViet.of Ohio

IN THE UNITED S'I'ATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF (^^gQ:^y ^:^..rt ^^^ instru t

WESTERN DIVISION document na.^[1^., filed at^L
and cotcect cop.y of tfie eWrori?caNy filad
Attest; Cieri:M. 3miUi,. CWk

CERTIFICATE OF SERVICE SY:
neoutv Glerk

3:09CV2335

In re: Sondra Anderson. Y. Barclays Capital Real Estate, Inc.

This is to certify that copies of the foregoing Order Certifying Question of State Law

to the Supreme Court of Ohio was filed electronically on the 24th day of May, 2011, to

all counsel of record listed below:

John T. Murray, Susan A. Choe, James D. Curphey, Leslie O. Murray, Megan B. Bailey,
Michael J, Stewart, Michael A. Wehrkamp, Jeffrey R. Loeser, Benjamin B. Klubes,

Victoria Holstein-Childress

Geri M. Smith, Clerk of Court
Northern District of Ohio

s7 Dianne Gowing
Deputy Clerk

Toledo, Ohio

bm Aw^ ^^^"^

A-57



As Introduced

129th General Assembly

Regular Session
2011-2012

Senator Skindell

A BILL

S. B. No. 14

To amend sections 109.572, 1181.05, 1181.21, and 1

1321.52 and to enact sections 1323.01 to 1323.20 2

and 1323.99 of the Revised Code to require 3

registration of residential mortgage servicers, to 4

regulate residential mortgage servicers, and to 5

adopt civil and criminal penalties for violations 6

of the bill's provisions. 7

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 109.572, 1181.05, 1181.21, and 8

1321.52 be amended and sections 1323.01, 1323.02, 1323.03, 9

1323.04, 1323.05, 1323.06, 1323.07, 1323.08, 1323.09, 1323.10, 10

1323,11, 1323.12, 1323.13, 1323.14, 1323.15, 1323.16, 1323.17, 11

1323.18, 1323.19, 1323.20, and 1323.99 of the RevisedCode be 12

enacted to read as follows: 13

Sec. 109.572. (A)(1) Upon receipt of a request pursuant to 14

section 121.08, 3301.32, 3301.541, or 3319.39 of the Revised Code, 15

a completed form prescribed pursuant to division (C)(1) of this 16

section, and a set of fingerprintimpressions obtained in the 17

manner described in division (C)(2) of this section, the 18

superintendent of the bureau of criminal identification and 19

investigation shall conduct a criminal records check in themanner 20



S. B. No.14 Page 51
Asintroduced

(B) The requirements set forth in this section are in 1547

addition to any other retruirement set forth in federal or state 1546

law egulatingth conduct o oTl ion a ivi ' s including the 1549

Federal Fa'Debt Collection Practices Act. 91 Stat 874 (1977) , 1550

15 U.S.C. 1692 et secr. 1551

Sec. 1323.19. (A) No mortgaqe servicer, in conducting a 1552

mortga e servicer business shall engage in any unfair, deceptive 1553

or unconscionable act in violation of Chapter 1345. of the Revised 1554

Code. Any violation of the sections set forth in division (C) 1555

ln) (W) or (G) of section 1323,15 or section 1323 16 1323 17 1556

or 1323.18 of the Revised Code is an unfair and deceptive act or 1557

xpractice in violation of section 1345.02 of the Revised Code. The 1558

attorney aeneral may take enforcement action and a borrower may 1559

seek recovery tnder Chapter 1345. of the Revised Code for the 1560

violations set forth in this division, 1561

(B) A borrower iniured by a violation of division (A) of this

av n e ma arta

ChaHte 1345 of the Revised Code 'f the borrower has recovered

damages in a cause of action initiated under section 1323.20 of

the Revised Code and the damages sought under Chapter 1345. of the

Revised Code are based on the same acts or circumstances as the

damages awarded under eection 1323 . 20 of the Revised Code.

Sec 1323 20 (A) A borrower iniured by a violation of this

chapter may recover damactes in an amount not less than all

cha e se

reasonable attornev's fees and court costs, and also may be

awarded punitive damages.

(B) Nothing in this section prevents recovery under division

r. .(.C) (2) of_aection 1323.03__Q€.. khe__R^v,ksed__Code.

1562

1563

1564

1565

1566

1567

1568

1569

1570

1571

1572

1573

1574

1575

(C) A borrower may not recover damages, attorney's fees or 1576



As Introduced

129th General Assembly

Regular Session
2011-2012

Representatives Driehaus, Foley

H. B. No. 187

Cosponsors: Representatives Hagan, R., Murray, Letson, Williams, Antonio,

Yuko, Boyd, Fedor, Lundy, Ramos, Clyde

A BILL

To amend sections 109.572, 1181.05, 1181.21, and 1

1321.52 and to enact sections 1323.01 to 1323.20 2

and 1323.99 of the Revised Code to require 3

registration of residential mortgage servicers, to 4

regulate residential mortgage servicers, and to S

adopt civil and criminal penalties for violations 6

of the bill's provisions. 7

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 109.572, 1181.05, 1181.21, and 8

1321.52 be amended and sections 1323.01, 1323.02, 1323.03, 9

1323.04, 1323.05, 1323.06, 1323.07, 1323.08, 1323.09, 1323.10, 10

1323.11,.1323.12, 1323.13, 1323.14, 1323.15, 1323.16, 1323.17, 11

1323.18, 1323.19, 1323.20, and 1323.99 of the Revised Code be 12

enacted to read as follows: 13

Sec. 109.572. (A)(1) Upon receipt of a request pursuant to 14

section 121.08, 3301.32, 3301.541, or 3319.39 of the Revised Code, 15

a completed form prescribed pursuant to division (C)(1) of this 16

section, and a set of fingerprint impressions obtained in the 17

manner described in division (C)(2) of this section, the 18



H. B. No. 187 P 51a
Asintroduced

ge

times or times known to be 'ncanvenient with the int n to annqy, 1547

abuse oppress or threaten any person at the called Z umb r 1548

1549

SB) The recuirem nts set forth 'n this section are in 1550

addition to arv other reau'rement set fo thin f deral or state 1551

law regulating the conduct of collection activities including the 1552

Federal Fair Debt Collection Practices A t 91 at 874 (1 9 77) , 1553

15 U S C 1692 et sea 1554

Sec 1323 19 (A) No mortgacte servicer in condi f' 1555

mortaaae servicer business, shall enaage in anZ unfair, decentive 1556

orunconscionable act in violation of Chanter 1345of the Bevised 1557

Code Anv violation of the sections set forth in division (C) 1558

{D) (F) or (G) of section 1323 . 15 or section 1323 , 16 , 1323,,17, 1559

or 1323 . 18 of the Revised Code is an unfair and decPa ' act n 1560

practice in violation of c ion 1345 02 of th Revised Code The 1561

attornev aeneral may take enforcement action and a borrower may 1562

seek recovery under hapte, 1345. of the Reti d Code for the 1563

violations set forth in this division. 1564

(B) A borrower injured by a violation of division (A) of this 1565

s-ection mabnot recover damages attorney's fees, and costs nder 1566

Chapter 1345 of the Revised Cade if the borrower has recovered 1567

damages in a cause of action initiated under *'on 1324 20 of 1568

the Revised Code and the daniaaes sought under Chaoter 1345. of the 1569

Revised Code are based on the sam acts or circumstances as the 1570

damaaes awarded under section 1 3 2 3.20 of the R y'sed Code. 1571

Sec . 1323 20 (A) A borrower iniured by a violation of this 1572

chapter may recove damages in an amount tless than all 1573

er charg oe,s rfp-ga paid to the mortoagP .. i 1574

reasonable attnrnoyrfl fees and court costs , and also may be 1575

awarded punitive damaae 1576
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