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INTRODUCTION

Amicus Curiae County Engineers are struck by the conspicuous lack of authority

supporting the Commissioner's various propositions of law. Throughout his Brief, the

Commissioner assumes legal conclusions favorable to himself and then claims victory based on

nothing more than his own assumptions. It's like watching the Commissioner play baseball

against himself. He pitches, he strikes out, he congratulates himself on a well earned win.

For example, his entire standing argument is based upon multiple erroneous assumptions.

First, he erroneously assumes standing is a subject matter jurisdiction issue that cannot be

waived. See State ex. rel Jones v. Suster, 84 Ohio St.3d 70, 77, n. 4, 1998-Ohio-275, 701 N.E.2d

1002 (1998)(holding that standing is not jurisdictional unless the case was brought at an

administrative forum). The remedy argument upon which this subject matter jurisdiction is

based relies upon the assumption that the purpose of the Ohio Commercial Activity Tax ("CAT")

is legally permissible and "in pursuance of law" as required by Ohio Const. Article 12, Section 5,

and does not contravene Article 12, Section 5a ("Section 5a") restrictions on that object. In

addition, the Commissioner completely ignores Civ. R. 12(H)(requiring Civ. R. 12(b)(6)

pleading defect arguments to be raised with the trial court or be waived) and R.C.

5751.3 1 (granting standing to file a petition for reassessment based on an alleged violation of

Section 5a to any taxpayer paying the CAT). His flagrant attempt to avoid the merits is notable

only for its lack of substance.

The Commissioner's self-serving pitches do not stop there. He assumes, again without

support, that the language of Section 12 of the Hayden Cartwright Act of 1934 supports his

narrow interpretation of Section 5a. He assumes that Ohio voters intended to enact the alleged

meaning of the Hayden Cartwright Act even though they used entirely different language. Again,

the Commissioner failed to offer a reference or citation to even one contemporaneous (i.e., 1947)



mention of Section 5a and the Hayden Cartwright Act. He also assumes without support that the

Ohio corporate franchise tax and the CAT are indistinguishable in nature and effect although no

state tax experts have ever published an opinion agreeing with this conclusion. The

Commissioner pitches his arguments as though the corporate franchise tax and not the CAT is

before the Court. He assumes that because the CAT was passed in 2005 as part of tax reform at

the same time the franchise tax phased out, the CAT is the same as the franchise tax for purposes

of Section 5a. He further assumes, that there is a "national consensus" regarding Section 5a-type

amendments and their non-applicability to sales or gross receipts taxes, but again he fails to

provide the Court even one example from this claimed plethora of authority. He assumes that

the CAT and the Ohio motor fuel tax are different taxes in type, nature and effect but offers no

support. All of these assumptions are wrong. All are easily disprovable.

ARGUMENT

A. The Commissioner's characterization of the CAT as fundamentally different
from the Ohio motor vehicle fuel tax and therefore outside the scope of Section
5a is unsupported and objectively disprovable.

The Commissioner asserts that Section 5 a (and similar road funding restrictions within

other states' constitutions) contains an implied restraint limiting its application to motor fuel and

liquid fuel taxes. Stated another way, the Commissioner maintains that a business privilege

excise tax (including gross receipt taxes like the CAT) and the sales tax are outside Section 5a

coverage. He claims that, as a historical matter, a business privilege excise tax like the CAT and

a transactional excise tax like the sales tax are fundamentally different than the motor fuel tax

and therefore fall outside the reach of Section 5a. Once again, the Commissioner's recitation of

"history" lacks any authority that compares the nature and affect of these taxes. Had he

performed actual research, the Commissioner would have discovered that in the 1940's 80% of
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state motor fuel taxes (including Ohio's) were business privilege taxes imposed on Motor

Vehicle Fuel dealers. See Keeley v. U.S, 126 F.2d 863, at n. 1(8t" Cir. 1942). The remaining

20% were sales taxes imposed directly upon consumers. Id.

Had he continued his research, the Commissioner would have found authorities that

conclude gross receipts taxes and motor fuel taxes (both measuring-stick-business-privilege

excise taxes) and sales taxes (transactional excise taxes) always have been understood to be of

the same species of excise tax. All three were the "same or similar" in their relationship to

business privileges and to the sale of the use of the underlying commodity to establish the

measure of these taxes. In the absence of language specifically providing a basis to distinguish

between them (e.g., "imposed upon"), these taxes were all considered to be the same thing. For

that reason, state sales taxes and gross receipts taxes normally included exemptions on sales of or

gross receipts from sale of Motor Vehicle Fuel at least to the extent a state motor fuel tax

applied. This is true because the legislatures and citizens of those state understood these taxes to

be the "same or similar" when applied to the same line of business (Motor Vehicle Fuel), all

these taxes were considered to "related to" the underlying commodity in the same or similar way.

Appellants cite authorities in their Reply Brief that motor fuel, gross receipts and sales

taxes historically were considered to have the same or similar relationship to the underlying

commodity for Section 5a restriction purposes. In contrast to the foregoing, no authorities exist

that describe the corporate franchise tax as within the species of excise taxes that include motor

fuel, gross receipts and sales taxes. Not surprisingly, state corporate franchise taxes did not

provide exemptions for the sale or sellers of Motor Vehicle Fuel. This is true because no state

considered corporate franchise taxes comparable to motor fuel, gross receipts or sales taxes.

Thus, the Commissioner's focus on the Ohio corporate franchise tax (which is properly defined
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as an artificial entity tax) as alleged predecessor to the CAT appear to be completely "off topic"

as a historical matter.

If there were a "national consensus" as the Commissioner suggests that gross receipts or

sales taxes were fundamentally different from motor vehicle fuel taxes, and therefore outside the

reach of Section 5a-type amendments, we would expect to see a host of examples presented from

those jurisdictions showing application of gross receipts and sales taxes to motor vehicle fuel

sales or sellers without any earmarking of that tax revenue for roadway funding. Similarly, we

would expect other states to have answered the question here before this Court, "whether gross

receipts or sales taxes are reached by Section 5a-type amendments when such taxes are applied

to sales or sellers of motor vehicle fuel?" Yet, the Commissioner was unable to introduce a

sin le authorit wherein a ross recei ts or sales tax is a lied to motor fuel sales or sellers with

the resultant tax revenue funding non-roadwaynurposes. Instead, he simply assumes a legal

conclusion and tells the Court his unsupported assumption is a "national consensus."

Contrary to the Commissioner's claims, the normal structure nationally among states that

have Section 5a-type amendments is to exempt motor fuel sales or sellers from their general

gross receipts or sales taxes to the extent they are already subject to state motor fuel taxes. See

Haas, William L., Sales Taxes Affecting Motor Vehicle Operation, Public Roads, 22: 147 at 150

(Sep. 1941) ("describing gross receipts taxes on business and retail sales taxes as part of the

national "general sales tax" structure studied, and making no distinction between those taxes for

purposes of the study) (Ex. A); Id. at 155 (` [g]asoline for highway use is generally exempt from

general sales taxation). Such exemptions recognize that that the generally applicable sales and

gross receipts taxes and specifically applicable motor fuel taxes are one and the same as applied.

Id. This Court has acknowledged the principle that the reason a sales tax exemption is provided

4



for motor vehicle fuel is a policy against doUble taxation because motor vehicle fuel already was

burdened by the same or similar excise taxes in the form of motor fuel and liquid fuel tax.

Haeffner v. Youngstown 147 Ohio St. 58, 65, 68 N.E.2d 64 ( 1946).

The same policy would have applied to a proposed gross receipts tax that was debated at

the same time the Ohio Sales Tax was under consideration. See Sales Tax Bill Bobs Up In Ohio

Senate Today For Consideration, The Piqua Daily Call, Piqua, Ohio (Apr. 24, 1934) (setting

forth exemption from proposed gross receipts tax because of existing Ohio motor vehicle fuel

tax)(Ex. B); Gross Receipts Tax Measure is Drafted, The Evening Independent, Massillon, Ohio

(April 25, 1934)(". ..tax as approved would exempt gasoline liquid fuel. ..)(Ex. C); Committee

Votes Down Sales Tax, The Star Journal, Sandusky, Ohio (Apri124, 1934)(describing

pyramiding nature of proposed gross receipts tax on manufacturers, wholesalers and retailers,

and exemption for receipts from gasoline and liquid fuel because of existing motor vehicle fuel

taxes) (Ex. D).

Ohio's consideration of gross receipts taxes did not end in the 1930s, nor did its

understanding that a general gross receipts tax was the same or similar to the Ohio motor fuel

tax. In 1949, the school lobby pushed for a gross receipts tax known as the "gross sales tax" that

was intended to replace the Ohio Sales tax. See School Lobby Backs Sales Tax Hike, Mansfield

News Journal, (Apri124, 1949)(Ex. E); School Interests Open Drive for New Tax Bill, The Lima

News, (April 24 1949)(Ex. F). Merchants were to pay that tax. Id. Whether the merchant

passed the burden of the tax along was up to the merchant. Id. Like the gross receipts tax

proposed in the 1930s, the gross receipts tax contemplated in 1949 exempted sales of gasoline.

Id.
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Thus, the norm nationally for states with Section 5a-type amendments and in Ohio

specifically is that the motor fuel tax will not share the tax base with a gross receipts or sales tax

competitor. In those very few states that apply a gross receipts or sales tax and a "gasoline tax"

to motor fuel sales or sellers, and that have a Section 5a-type amendment, there is an exception

specifically allowing that tax set forth within the relevant amendment. See Michigan

Constitution Article 9, Section 9; WA Const. Article 2, Section 40; See also Wash. AGO 2001

No. 2, 2001 WL 406985 (Wash. A.G.). That is the true "national consensus," and one which

Ohio alwavs followed until 2007.

The Commissioner claims that Section 5a only addressed taxes "targeting" highway

users. The Commissioner claims this constitutional "targeting" must consist of a direct reference

;;to motor vehicle fuel. However the Ohio motor vehicle fuel tax has always been understood to

"target" highway users within the meaning of Section 5a only because the cost of this wholesale

tax is passed to consumers in the form of higher commodity price. Hickok Oil Corp. v. Evatt,

I41k2hio St. 644, 653 (1943)( "As the ultimate consumer pays a price enhanced by the tax, the

burden is spread upon those who use the privilege of driving motor vehicles on the highways and

streets of the state.'). The 1& District decision recognized the truth of the foregoing proposition

stating, "This `pass through' structure means that the gasoline tax is effectively a tax targeted at

drivers, notwithstanding the fact that the tax is collected from dealers." See Beaver Excavating

Co. v. Levin, 2011 Ohio 3649, at ¶ 44, 2011 Ohio App. LEXIS 3085 (10`h Dist. 2011). The 10'

District concurring opinion went on to suggest that there is some distinction to be made between

business taxes the General Assembly "intends to be passed along" versus identical taxes without

such an expressiomof intent.
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Such a claimed "distinction" is utterly without substance. All business taxes will be

passed along in whole or in part as the business sees fit without regard to suggestions or

expectations of the General Assembly. The suggestion that $140 million of CAT revenue will be

collected annually from dealers but not passed along to customers is an absurdity. It is

particularly absurd to claim that the existing motor fuel tax is passed along, but if we add another

business tax, that one will not be passed along. If the first tax was sufficiently large that it must

be passed along, the second also must be passed along. Indeed, how does one distinguish which

business taxes are passed along and which are absorbed? Perhaps it is a portion of the Ohio

motor fuel tax that will be "absorbed" while the CAT is "passed along." Perhaps both will be

passed along and a non-tax cost will be absorbed. The truth is that all such taxes form a

component of overhead expense. All or virtually all will be passed along in the same fashion

that non-tax overhead costs will be passed along. The burden of the CAT is nothing more than

an add-on to the Ohio motor fuel tax. It necessarily will be passed along to consumers.

The CAT does not substantively differ from the Ohio motor fuel tax. Like the Ohio

motor vehicle fuel tax it is a measuring stick business privilege tax thaYis measured over a period

of time and not per transaction. Compare R.C. 5735.06 (motor fuel tax calculated and reported

monthly by comparing gallons received versus gallons on hand and applying statutory rate) with

R.C. 5751.051 (reporting quarterly gross receipts, applying rate, and filing return on that basis).

In short, neither the CAT nor the Ohio motor fuel tax are transactional taxes. Neither are directly

collected from purchasers. They are both measuring stick doing business taxes imposed upon

commodity dealers that they have the same impact on the driving public. Section 5a should

apply equally to both.
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The Commissioner points in Brief to refund rights of the consumer as somehow

transforming the Ohio motor fuel tax into a transactional sales tax. This position is directly

contrary to Ohio law, and directly contrary to the position argued successfully by the

Commissioner in Hickok. See Hickok, supra at 652-653 stating:

While some of the language in Section 5527 respecting the distribution of the
burden of the tax, such features as the refanding provisions of Section 5531 or
Section 5534, General Code, or the agreement to assume the liability for the taxes
on the shipments into the state might, if isolated, raise some question as to the
relationship, yet when the entire act, and especially Sections 5527 and 5541, is
considered it is clear that the tax is levied against the dealer for the privilege of
doing business as a dealer and is to be measured by the amount of business done.

Similarly, contrary to the assumption of the Commissioner, federal courts also have not afforded

refund rights in the purchaser such transformative powers. See Gurley v. Rhoden, 421 U.S. 200,

206 (1975)(stating that the federal excise tax on gasoline is tax on dealer and not on purchaser

and that refund rights held by purchaser merely reflect understanding that the burden of business

taxes are passed along to the customer); Keeley v. US., 126 F.2d 863, n. 1(8s' Cir. 1942) (stating

that 80% of all state gasoline taxes in 1942 were understood to be business privilege taxes on the

dealer and noting arguments of taxpayers attempting to avoid state tax within federal enclaves on

that basis). To state it another way, if the CAT had a similar refund right for purchasers

recognizing the passed along tax burden, it would still remain a business privilege tax.

It should be noted that even if the Commissioner's assumption were correct that the Ohio

motor fuel tax is a transactional sales tax, the Section 5a phrase "excises and license taxes"

applies equally to both transactional sales taxes and business privilege taxes. Thus, this

"distinction" would go nowhere.
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B. The Hayden Cartwright Act of 1934 and federal authority do not support the

Commissioner.

The Commissioner has suggested throughout his Brief that Ohioans in 1947 were

wringing their hands about meeting the thirteen year old requirements of the Hayden Cartwright

Act of 1934 ( at Section 12 therein)("HCA") wherein a state could lose up to one-third of its

federal highway funding if it diverted additional tax revenues away from highway funding after

June 1935. That section provided in pertinent part:

... Federal for highway construction shall be extended only to those States that
use at least the amounts now provided by law for such purposes in each State
from State motor vehicle registration fees, licenses, gasoline taxes, and other
special taxes on motor vehicle owners and operators...

The Commissioner reads the foregoing provision to exclude gross receipts and sales taxes

because it references "gasoline" and "other special taxes."

However, there are no contemporaneous authorities supporting the contention that

Ohioans were concerned about this provision in 1947, and the Commissioner utterly fails to

explain why Ohioans would use the language of Section 5a if they intended the language of the

HCA. Lastly, the Commissioner offers no authorities supporting his assumption that the phrase

"gasoline tax, and other special taxes" excluded gross receipts and sales taxes. Thus, the

Commissioner cannot even support the proposition that his interpretation of the HCA is correct,

much less his interpretation of Section 5a.

1. There are no contemporaneous authorities or historical writings suggesting
Ohioans were concerned about the Hayden Cartwright Act of 1934 in 1947.

The Commissioner does not present a single contemporaneous newspaper article or

governmental authority of the day supporting the proposition that Ohioans were concerned about
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meeting the thirteen year old requirements of the Hayden Cartwright Act of 1934. Indeed, he

presents nothing suggesting they were even aware of that Act. He ignores the fact that the

Governor and other public officials were uniformly against enactment of Section 5a. If federal

funding were remotely at risk, one would not have expected such resistance from Ohio

goverrnnent. Instead, the Conunissioner's sole contemporaneous "authority" is the following

Section 5a ballot language:

Ohio needs road money to tie-in with the promised federal highway program
which will include many city streets and rural roads.

The Commissioner claims that this ballot language is a cryptic reference to the HCA. However,

like his other self-serving assumptions, this one too is incorrect. The ballot reference is to the

Federal-Aid Highway Act of 1944 (58 Stat. 838), not the HCA.

The federal government's subsidization of state highway spending via the Federal Aid

Highway Program had been around since 1916. See Federal Aid Road Act of 1916, 39 Stat. 355.

New statutes were enacted every few years as new appropriations were made. The general

requirement over the decades was a 50-50 match of federal funding by the states. Like its

predecessors, the Federal-Aid Highway Act of 1944, which allocated $500 million to the States

for the three years after WWII ended (including 1947, the year in which Section 5a was on the

ballot), required states to match on a 50-50 basis the federal funds apportioned to that state. Id.

at Sec. 5(a). Similarly, federal funds apportioned to a particular state would lapse if they

remained unexpended after the close of the fiscal year for which the sums were authorized. Id. at

Sec. 4(d). It should be noted that the tax revenue source from which the states met their federal

funding match was irrelevant. Thus, a general revenue source was fine with regard to the 50-50

match.
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The Court can know with absolute certainty that it is the Federal-Aid Highway Act of

1944 that is being referenced in the 1947 ballot language and not the HCA because of the

reference to "city streets." Federal funding specifically earmarked for urban areas was new to the

1944 Act. See America's Highways, A History of the Federal Aid Highway Program, p. 156

(U.S. Dept. of Transportation, 1976) (stating, ". . . the main interest of the State highway

departments was in the rural highway systems outside the cities. Congress changed all this in

1944 by specifically earmarking $125 million annually for post war years for roads in urban

areas.")(Ex. G). Thus, it was the Federal-Aid Highway Act of 1944 and road funding generally

that was of concern in 1947, not the obsolete anti-diversion requirements of the HCA.1 So, the

one single contemporaneous 1947 Ohio authority that the Commissioner repeatedly points out in

Brief as the seminal Ohio reference to the HCA, not surprisingly, has nothing to do with the

HCA. Accordingly, the Commissioner does not have one single citation to any

eontemporaneous 1947 authority suggesting that either Ohio government or Ohio citizens were

even aware of the technical anti-diversion requirements of the HCA. The average Ohioan could

not have intended to enact the provisions of HCA of 1934 if they did not even know about the

HCA.

' The HCA's anti-diversion requirements were obsolete in 1947 for several reasons. First, Ohio had already
accomplisbed most of its revenue diversion prior to 1934 (e.g., the liquid fuel tax was always a general revenue tax).
Thus, the prospective nature of the HCA was largely irrelevant in Ohio. Similarly, the prospective anti-diversion
spending requirements of the HCA were not inflation indexed. It became less relevant with each passing year.
-Exploding post-war highway usage guaranteed that spending restrictions based upon 1934 era highway spending
levels were never again going to be a relevant issue for state governments. That was the case long before 1947 in
Ohio. Thus, Ohio's complete failure to reference the anti-diversion requirements of the HCA in either newspapers
or any other official discussion in 1947 in the months leading up to the enactment of Section 5a should not be
surprising. As a historical matter, it was an absolute non-issue
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2. It is improper to interpret "excise or license taxes relating to ... fuel" to mean
the same thing as "gasoline taxes, or other special taxes."

The Commissioner relies on several bare commentator references to the anti-diversion

"spirif' of the HCA several decades after enactment of the HCA for the proposition that all other

anti-diversion provisions in the various states must mean precisely the same thing as the HCA no

matter what language they used, and no matter how long after enactment of the HCA the various

state amendments were adopted. In essence, the Commissioner argues that Congress precisely

set forth the limits of the anti-diversion will of citizens of all states in 1934, and neither Ohioans

nor citizens of any other state would ever after be capable of expressing a will that deviated an

iota from that dictated to them by Congress. Thus, per the Commissioner, no matter what you

say, you mean "HCA." Such arguments do not provide any meaningful discussion for the Court.

The Commissioner asks the Court to ignore that Section 5a does not use the potentially

limiting term "gasoline tax" or "special tax" or otherwise reference the HCA of 1934 in any

fashion. The Commissioner asks the Court to take it on faith that the voters illogically decided to

use entirely different language in Section 5a to express their hidden intent to enact Section 12 of

the obsolete act. The Commissioner's argument runs contrary to the directive of this Court to

apply expressio unius est exclusio alterius when interpreting the Constitution. See Bd of

Elections v. State ex rel Schneider, 128 Ohio St. 273, 283 (1934) ; see also State ex rel.

Robertson Realty Co. v. Guilbert, 75 Ohio St. 1(1906) (When interpreting the Ohio

Constitution," [i] f the maxim `expressio unius est exclusio alterius' is involved, [courts] must

consider it "). This tool of interpretation means that "the express inclusion of one thing implies

the exclusion of the other." O'Toole v. Denihan, 118 Ohio St.3d 374, 383-84, 2008-Ohio-2574
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at ¶ 57 (2008). In short, if Ohio citizens had intended to enact the HCA of 1934 for Ohio, they

would have referenced it directly, or at least utilized the same language. If they meant "gasoline

taxes, and other special taxes" they would have said that, not the broader phase "excises and

license taxes ... relating to ... fuel." These phrases are not remotely similar yet the

Commissioner interprets them to be identical. Similarly, the phrase used by Ohioans fit the

broad understanding at the time that general sales and gross receipts taxes were in the same

family as gasoline taxes, and that such taxes differed only as to scope.

3. The Commissioner assumes that the HCA would not apply to a generally
applicable sales of gross receipts tax applied to motor vehicle fuel sales or sellers.
His conjecture runs contrary to the broad construction in favor of highway

funding that the HCA was always afforded.

There is yet another problem with the Commissioner's reliance on the HCA. The

Commissioner has assumed that the phrase "gasoline taxes, or other specific taxes" in the HCA

would not reach a gross receipts or sales taxes. Again, the Commissioner has not produced a

single federal or state authority addressing the truth of that assumation. The Commissioner

produces no federal authority defining "gasoline tax" or "other special taxes" for purposes of the

HCA, nor does he offer any interpretive authority that would bear on that question. The bare fact

that a commentator mentions in passing that the HCA of 1934 applied to "gasoline taxes" does

not bear on the question of whether the HCA anti-diversion provisions would also have applied

to gross receipts or sales taxes. Similarly, such passing references certainly do not stand for the

proposition that the HCA could not apply to any generally applicable excise tax as the

Commissioner contends.

As set forth above, there was a general understanding nationally both before and after

1947 thaYgeneral gross receipts and sales taxes were the same tax as a motor fael or "gasoline

13



tax" to the extent they were applied to sales or sellers of motor fuel, and gasoline sales and

sellers were normally exempted from such general taxes for that reason. In that regard, the

Commissioner's assumption that the HCA would not reach such general excise taxes is at least

questionable.

Federal authorities provide cause for additional doubt. In the case of Keeley v. U.S., 126

F.2d 863 (8`" Cir. 1942), the court described the history and purpose of the Hayden Cartwright

Act from 1934 forward as a road funding enactment and stated it should be broadly construed to

effectuate that road funding ourpose. Other courts have followed suit and broadly interpreted the

HCA to effectuate its road funding purpose. See, e.g., Sanders v. Oklahoma Tax Commission,

197 Okla. 285 (OK 1946)(applying a broad interpretation of an amendment to the HCA in favor

of increased road funding). Thus, if the question of whether a general gross receipts tax on fuel

sellers met the HCA definition of "gasoline taxes, or other specific taxes," it is plausible to

assume that the HCA would have applied to that tax. Similarly, the Commissioner's attempt to

use the H(:A as a purported authority to limit the road funding reach of Section 5a runs contrary

to the broad interpretation in favor of road funding that the HCA was always afforded. Amicus

has not found one case interpreting the HCA in the manner the Commissioner suggests.

To summarize, the Commissioner has failed to provide (1) any authority corroborating

his claims as to the reach of the HCA; (2) any authority or evidence suggesting that the HCA was

on the minds of Ohioans, or even relevant in 1947; and (3) any explanation as to why Ohioans

would use entirely different language in Section 5a if they intended the meaning of Section 12 of

the HCA. In short, the Commissioner's arguments are imaginative and fanciful but they are

completely divorced from the text, the history of Section5a, and construction in favor of road

funding (i.e., the common purpose of both the HCA and Section 5a). In that regard the

14



Commissioner's arguments are hardly "plausible" grounds to subvert a provision of the Ohio

Constitution.

C. The CAT tax as applied to motor vehicle fuel cannot continue and be held

unconstitutional as applied because the expenditure of the revenues generated may only be

expended for purposes allowed by Section 5a and the CAT tax law provides only for

expenditures other than those allowed by Section 5a.

C. The CAT as applied to motor vehicle fuel cannot continue to be collected and
also be held unconstitutional as applied, because Article 12, Section 5, requires
that tax revenues may only be expended for the stated purpose(s) for which the
tax was levied. Section 5a specifies the only permissible purpose for excise taxes

relating to motor fuel. The CAT specifies purposes for the tax that are all

outside Section 5a restrictions.

Commissioner attempts to argue that even if the CAT tax is held to be an excise tax

relative to motor fuel that the tax should continue because the levying of a tax is separate from

the spending issue. That argument fails. All taxes must state the reason for which they were

leuied, i.e., their "object." Thus, specification of how the tax will be spent later is part and parcel

of enactment of a valid Ohio tax. In the current instance, the CAT tax lists specific purposes for

which the tax can be spent, and none of those purposes are a purpose allowed by Section 5a.

Compare Article 12, Section 5a with R.C. 5751.20.

There is no rational basis for the application of a tax where the use of the revenues from

the tax is constitutionally prohibited from being used as set forth in the enacting statute. No

public purpose can be served by the continuation of the tax because the revenues cannot be used.

Article 12, Section 5 states that the tax revenue can only be spent on the purposes set forth in the

enacting statute. See id. ("to which only it shall be applied: '). If the Court enjoins the use

specified in the enacting statute as the Commissioner suggests, how could the revenue ever be

15



spent consistent with Section 5? For this reason, the CAT tax must be held unconstitutional as

applied to the gross sales of motor fuel.

In his Article 12, Section 5 argument, the Commissioner attempts to find support in the

language therein which provides: "No tax shall be levied, except in pursuance of law; and every

law imposing a tax shall state, distinctly, the object of the same, to which only, it shall be

applied." The Commissioner claims that the semi-colon in the sentence separates the sentence

into two distinct unrelated requirements. This Amicus position is that the drafters of the

Constitutional provision placed both phrases in a single sentence to emphasize the

interrelationship of the two requirements. Similarly, Section 5a was given subpart enumeration

as part and parcel of Section 5 to make clear that the failure of the legislature to state a purpose

consistent with Article 12 results in a failure to state a proper purpose for which the tax funds can

be collected or expended. Therefore the CAT, as applied to motor fuel sellers and to the extent

CAT revenue is measured by gross receipts from sales of highway use motor fuel, results in a

violafionof both Section 5 and Section 5a, and that portion of the tax as applied to motor fuel

must be struck down as unconstitutional.2

CONCLUSION

The historical manner in which gross receipts taxes have administrated by other states is

to apply different tax rates on different industries. See, e.g., Chapter 82.04 Rev. Code Wash;

(Washington gross receipts tax return showing many different tax rates)( Ex. H); Blakey, State

Sales and Use Taxes, 20 Taxes 155, 159 (1942)("States imposing gross receipts taxes have long

2 Appellants set forth in their Brief the observation that the Court could Sunburst its decision such that it would
apply prospectively only. Such a remedy would avoid both refunds and loss of tax revenue (assuming that the
General Assembly acts soon after the Court's decision to insert a proper Section 5a purpose into R.C. 5751.20).
Amicus agrees that a prospective decision is the proper way to proceed.

16



schedules of rates")(Ex. I). Accordingly, if the Court affirms the decision of the 10 th District,

Ohio citizens and businesses can expect an unrestrained General Assembly to use the CAT to

take an increasingly large share of the protected Section 5a tax base for unrestricted use while the

Ohio motor fuel tax withers on the vine.

If the Court affirms the 10th District decision, the General Assembly could repeal the

Ohio motor fuel tax and simply increase the rate of CAT by the same amount. After all, the

Court will have held that the CAT does not "relate to" motor vehicle fuel for Section 5a purposes

despite its clone-like resemblance to the Ohio motor vehicle fuel tax as applied to fuel sellers. In

that fashion every bit of the business privilege excise tax revenue from fuel dealers could be

directed to the general revenue fund without violating Section 5a. It follows then that the real

issue before the Court is whether Section 5a will be relegated to the dustbin.

The Court's decision here need. stretch no further than holding that any excise tax that

historically has been understood to be the same or similar tax as a "gasoline tax" as applied to

gasoline sellers, that reaches the same business privilege, and that has a similar indirect impact

on the community/road users must be subject to Section 5a. The Court should restore Section 5a

to its historical role of protecting road funding and declare the CAT unconstitutional as applied

to sales of highway motor fuel.
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SALES TAXES AFFECTING MOTOR-VEHICLE
OPERATION

AN ANALYSIS OF GENERAL SALES TAX REVENUES RESULTING FROM
MOTOR-VEHICLE OPERATION

BY 'IkE DIVISION OF CON7RO4 PUBLIC ROADS ADMINISTRATION

RsFVc4d by WILLIAM L. 1fAA3, Aru.unt Tnnpurtatlon Rcavomirt

SEVERAL KINDS of
taxes are imposed on
the ownership and op-

eration of motor vehicles,
the most productive being
taxes on motor fuel and
the fees and licenses levied
annually on motor ve-
hicles. These taxes, com-
mohly known as highway-
user taxes, have been
imposed directly upon mo-
tor-vehicle owners for
many years.

A special study of the
extent of such taxes in
1932, made by the Public
Roads Administration,' in-
dicated that more than
one billion dollars was
collected in that year from
State, county, and local
highway-user fees and
txes, personal property
taxes, Federal excise taxes,
and public bridge and
ferry tolls.

Data collected annually
by the Public Roads
Administration indicate
that the receipts from
such taxes have Increased
so that the State motor-

1 d otor-fuelm

Motonvehicle owners and operators contributed
approximately S357.443,000 from 1932 to 1939 in the
form of eales taxes affecting motr-vehicle operation.
All but a very small part uf this wae directed to the
general support of State governments snd was not
uw

d addition
fo

r to hthe regular rhighwayohser tax contributione
by motor-vehicle ownere.

Collections from the variaus types of eales or excise
taxee levied by the eeveral States were very smsll in

1932, but tmeaeed rapidly in aucceeding years.

Althoagh only 2 States levied sslee taxes in 1932. 22

Kentucky and Maryland levied d excise taxes epeci9eally
on motor vehicles. .

Salee or excise taxes on new or ueed vehicles
accounted for 64.5 percent of the totd eales taxes levied
on motor vehicles and allied automotive ealee from
1932 to 1939. The nexi largest item was accounted
for by the operations of 611ing eervice etations, parking
lots, and auto hotels, whose contribntion was 17.7
pereen! of the total. Garages and repair shops con-

ae accountd forlceeeoriee tues,o batteries, a
toW
nd parts e

5.7 percent.
Contributions of sales and excise taxes in 1938

averaged $4.40 per vehicle in the 24 States in which

euch taxes were levied. In the eame 24 States the
average highway-ueer taxes per vehicle were $35.22.

Sales taxes have not been initlated in recent years
by any additional States but the increaee in receipts
from these taxes on motor-vehicle owners has been
occasioned by the inereare in motor-vehicle owoership.
theincrease In general price levels, and improved
economic conditions.

vehlc e an
taxes alone yielded approximately $1,250,000,000 in
1939. At the time of the special study in 1932 the
gcneral sales tax was but little used m the United
States and yielded only a small amount of revenue.
The effect of such taxation on motor-vehicle operation
in 1932 was too small to warrant its inclusion in the
special study. The study reported herein was, there-
fore, undertaken to supplement the special 1932 study
of other taxes affecting motor-vehicle operation and
the subsequent statistical summaries of such other
taxes that have been made and reported each year since

1932.
The general sales tax, evidently a product of the de-

pression, has grown rapidly in importance since 1932
so that its relation to motor-vehicle operation can no
longer be ignored in any analysis of the total extent of
taxes affecting motor-vehicle ownership and operation.

From 1932 through 1939, approximately $357,443,000
was contributed bv motor-vehicle owners through
sales taxes affecting motor-vehicle operation. This

inr Ve
the

1 1vu^u9oA° 4 Pc at. Clalr, OcWdec 1mluM1laM1ed
ef "TDv Tuatlon or

Mo 4082on-41-1

amount constituted 17.2
percent of the total of ap-
proximately $2,077,836,-
000 which was collected
in general sales taxes, use
or compensating taxes,
and motor-vehicle excises
in the States that levied
such taxes durinp that
period. The contrlbution
by motor-vehicle owners,
essentially all of wllich
was directed to the general
support of State govern-
ments and was not as-
signed for highway pur-
poses, was accounted for

by1. Taxes on sales of
motor vehicles, amount-
ing to $230,418,000 or 64.5
perceut.

2. Taxes on filling and
service station sales,
amounting to $63,309,000
or 17.7 percent.

3. Taxes on garage and
repair shop sales, amount-
ing to $22,311,000 or 6.2
percent.

4. Taxes on sales of
accessories, tires, and bat-
teries, amounting to $20,-

000 or 5.7 percent.360,
5. Taxes on the sale operations of the automotive

and petroleum industries, amounting to $17,276,000
or 4.8 percent.

6. Taxes on the sale of other allied motor-vehicle
goods and services, amounting to $3,769,000 or 1.1
percent.

Only two States had imposed general sales taxes
in 1932 and the revenue was relatively insignificant.
In that year revenues from sales taxes on automotive
goods were less than $200,000. By 1937, when 30
States had adopted and 22 States still retained a sales
tax, the. automotive portion of collections exceedrd
$75,000,000. Althougil the automotive portion in
1939 dropped slightly below $74,000,000, it is expected
that with improved economic conclitions and the
probable adoption of sales taxes by additional States,
the motor-vehiele portion will increase.

STUDY MADE TO DETERMINE EXTENT OF TOTAL HIGHWAY-
USRR TAIATION

While the concept of special taxes on t11e highway
user to finance road improvements has generally been
limited to such levies as registration fees and gasoline

^^^^Y CA : M[CH
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taxes, the amount of sales taxes paid on account of
highway use is an important related problem. Some
consideration has been given to the amount of highway-
user taxes used for other than highway purposes but
little thought has been given to the amount of these
other taxes specificall y resulting from motor-vehicle
operation, of which only a smaIl portion finds its way
to the support of highways. Since all levies to which
the motor-vehicle operator is subject because of
his use of the highways directly affect the amount he
is willing or able to pay for such highway services,
the extent of all taxes affecting his use of the highways
must be given adequate conslderation in any taxing
program.

Since the beginning of motor-vehicle transportation,
almost every year has witnessed the imposition of a
higher eggregate of specific taxee on the highway
user. While the extent of direct taxation in the form
of gasoline taxes and registration fees is largely a matter
of general information, the public is not generally
aware of the contributions, particularly in recent years,
by the h 1'ghway user in the form of other indirect but
inescapable charges? Legislators-Fed'eral State, and
loeal-seeking new sources of revenue for various
Purposes, and undoubtedly impressed by the apparently
inexhaustible source of funds which the highway user
appeared to provide, soon cast covetous eyes in
that direction for additional funds. The multipli-

city of taxes now levied on the highway user is such
as to make it almost impossible to determine the full
extent of his contribution toward the sttpport of
government in the form of taxes resulting from his
ownership and use of a motor vehicle.

The following summary ofthe principal taxes on
motor-vehicle owners by the various governmental
agencies outlines the types of taxes levied at the various
levels of government.
1. Federal. auto-,Excise taxes on gasoline, lubricating oil

mobiles and motorcycles, trucks, tires and tubes,
and parts and accessories.

2. State.
a. Special.-Taxes on gasoline and lubricating oil;

registration, title and operatore' and chauf-
feurs' permlt fees; gross receipts and ton-
mile taxes; occupational and privilege taxes;
road and bridge tolls.

b. General.-Personal property and sales taxes.
3. County.

a. Special.-Taxes on gasoline; registration fees
and wbeel taxes; operatore license fees; mad
and bridge tolls.

6. General.-Pelsonal property taxes.
4. Municipal.

a. Syecial.-Taxes on gasoline; registration fees
and wheel taxes, operators' license fees, op-
erating and franchise taxes; road and bridge
tolls and parking meter ebarges.

b. General.-Personal property and sales taxes.
L. Other units.

a. Towneh,ip, aperial, road districts, etc.-Personal
property and special franchise taxea.

b. Syeeial road and bridge authorities.-Tolls.
These are by no means all of the taxes eventually

paid by the motor user, but they illustrate the com-
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plexity of the problem. Partial figures on the various
kinds and amounts of motor-vehicle taxation prepared
by various governmental agencies, industrial organi-
zations, and other interested parties are available, but
these have been confined largely to State and Federal
taxes'

The report by the Public Roads Administration en-
titled "The Taxation of Motor Vehicles in 1932," pub-
lished in 1934, is still the most comprehensive survey
ever made of motor-vehicle taxation in the United
States. However, that report purposely excluded in-
direct charges such as real property taxes on automo-
tive properties (factories, garages, truck and bus ter-
minals, etc.), State chain store and retail sales taxes,
and income and simIlar taxes which are not levied
directly on the ownerehip and operation of the motor
vehicle.

9A1.E8 TAZATION AN IMPORTANT ELEMENT IN MANY

aTATE TAX 9YfiTEMa

Renewed attention has been directed recently to the
problem of determining the extent of taxation, other
than the specific highway-user taxes, imposed on motor-
vehicle owneis. Inquiry into State and local taxation
has been made by field representatives of the Public
Roads Administratlon in connection with the highway
planning surveys. Efforts were directed toward making
a general survey of conditions in each State relative to
real and personal property taxes, special assessments,
sales, and other special taxes on motor-vehicle owner-
ship or operation, as well as on aIlied properties and
businesses directly associated with the motor vebicle or
its operation.

One of the primary facts disclosed by this investiga-
tion in several States is that general sales taxation bas
become an important element in many State tax
systems. In 7 of the 22 sales tax States the tax has
increased in importance until in 1937 it was the largest
single source of revenue, displacing the gasoline tax
which held this distinction for many years! Moreover,
examination of the reported collections from this type
of tax indicated that motor-vehicle owners as a clRSs
contributed more than was ordinarily supposed. The
magnitude of these contributions and the disclosure
that these data were readily available prompted a
Nation-wide survey to determine the approximate
amount of sales taxes paid by the motor-vehicle owner.

The data were obtained by field representatives of
the Public Roads Administration from the varions
State departments or sales tax department records, with
the assistanct of the highway planning survey personnel
in many States.

Generally, sales tax data were available showing the
amounts pald by the principal tax-paying groupa.
Though vartations existed between the States in the
business classifications followed, major groups were
generally common to all States. In some instances it
was necessary to use estimates provided by State
officials or based on the previous or the following year's
data. In themajoritY of cases, however, the desired
utformation was available directly from the State
records.

The data reported here vary in some instances from
published figures, but these variations are the result of
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STUDY INCLUDED BOTH GENERAL SALBa TAxE9 AND
arEC1AL USE TARFP

This study is confined to the States levying general

sales or use taxes on the sale of commodities and services
variously designated as "gross receipts," "retail sales,"
"occupatton," 11 use," "compensating," or °retailers."
A general analysis of the operation of the various sales
taxes in the several States was necessary to a determi-
nation of the relation of automotive goods taxation to
the total sales taxation structure. Therefore, discusaion
of the basic principles of the operation of general sales
taxation has been included in this report because the
taxation of automotive goods under the general sales
taxes is not an independent part of the tax structure.

Twenty-two States levied general sales or use taxes
on the sale of commodities during 1939. It should be
noted that neither the business or occupation taxes of
West Virginia and Washington, nor the retail sales
taxes levied by several larger cities, notably New York
City, are included.

Connecticut, Delaware, Pennsylvania, and Virginia
at present levy a restricted sales or merchants' license
tax, but, because of their limited nature, the data for
these States have been omitted from this study. Data
for the general sales taxes imposed by Pennsylvania for
a 6-month period in 1932-33, however, have been in-
cluded. The gross income tax of Indiana is in the
same category as general sales taxes, but because of
the fundamental difference from the predominating
jpe of "sales" taxes studied, data for that State were

o omitted from the study.
Vermont passed a gross retail sales tax law effective

in 1934, but it was declared unconstitutional in 1935
and wasrepealed by the legislature. The tax was in
effect for approximately a year and yielded only a
small amount of revenue. Consequently, Vermont's
sales tax data have not been included in this study.

Similarly, Rhode Island imposed a restricted sales
tax in 1932 to help fmance unemPloyment relief. The
law provided for levy and collectton by local township
authorities but was loosely interpreted and failed to
produce the desired amount of revenue. Data for the
Rhode Island sales tax were therefore also omitted from
this study

To make the data for the various States comparable,
it was necessury to include certain special sales or
excise taxes. For example, the motor-vehicle excise
tax levied by Oklahoma is m effect a tax on motor-
vehicle sales and therefore has been included. Like-
wise, it was believed desirable to include in this study
the automobile usage tax levied by Kentucky, which
is 3 percent on the retail price of the vehicle with
standard equipment the first time it is registered in
the State, and the excise tax levied by Maryland for
every original motor-vehicle certificate of title issued
at the rate of 2 percent of the fair market value.

The highway privilege tax in North Dakota, the
original license fee in South Dakota, and the privilege
taxes in West Virginia and North Carolina, all of
which are in effect special sales taxes, bave been included
in this study. Maine, It4assachusetts, New Hampshire,
and Wasbington impose special excises or permit fees on
motor vehicles. However, these imposts are in the
nature of property tax levies, or in lieu of property
taxes; they are not special sales excises and, therefore,
have not been included in this study.

The extensive use of general sales taxation in the
United States is evidently a product of the depression.

Of the States included in this study, the earliest gen-
eral sales tax law was enacted by Misstssippi in 1932 and
tha latest States to impose sales taxes were Alabama
and Kansas in 1937. In ahnost all cases, the primary
reaeon for the original enactment of the sales tax laws
was a desire to bolster declining revenues as well as to
provide for property tax relief. In most cases, too,
the sales tax was adopted as a durationof-the-emer-
ency measure, usually for a 2-year period, under the

felief that conditions might later become such that
the impost could be dropped from the State's tax
system.
STATE BALEa TAX SEVENUPP 1Gif-]Y EXCEEDED i BD.LION DOLLARS

However, the startling success of the sales tax as a
revenue producer bas made an impression on legisla-
tore and even the severest critics of the tax have had
to admit its success in that particular. In addition,
the period during which sales tax laws were most
widely adopted witnessed an increasing demand by
the people that the States asaume new functions and
provide new services. The social security progranis
inaugurated by the Federal Government and several
States in recent yeare probably more than anything
else, have led many kates to seek other sources of
revenues than those on which they bad previously
relied. The ease with which the sales tax could be
collected, the large sunis that could be derived there-
from, and the qutckness with which the tax could be
applied for emergency purposes were factors leading to
the adoption of this particular form of taxation by
many States.

The total revenue derived by the States from general
sales taxation since 1932 is well in excess of 2 billion
dollars. The annual income to the States from this
source during the lnst few years bas been approximately
400 million dollars, the proceeds during 1939 being
$421,945,000. In that year the sales tax income con-
stituted 22.5 percent of the State tax revenues in sales
tax States, evidence of the importance of sales taxes in
the taxation systems of those States.

The relative magnitude of sales tax revenues in
so many States suggests that reliance has been put on
this form of taxation. The continued failure of
property and other taxes to meet governmental re-
quirements, the inertia of long established tax systems
and consequent inability to meet rapidly changing
social and eeonomic conditions, the growing dis-
approval of the property tax as a major source of
revenue, and the changing attitude on the part of
the public toward the sales tax may result in the sales
tax becoming more than a temporary or emergency
tax.

A summary of the sales tax collections by years
nnd the per capita collections are shown in figure 1
nnd table 2.

Table 3 presents data by States showing the relative
importance of the sales tax in each State's fiscal
structure in 1937 and 1939. Sales tax collections
in 1937 represented 25.2 percent of the total State
tax revenues, and although this percentage was only
22.5 in 1939, receipts, as shown in table 2, were actually
greater than in 1937. This change was caused by the

nsing importance in more recent vears of such
f

re
posts as the unemployment insurance taxes. Of
the States, Illinois derived the greatest percentage

of its revenue from the sales tax-47.4 percent in
1937 and 34.2 percent in 1939-while I.ouisiana



9e9temberlNl PUBL(C R OADS 151

obtained the least-5.1 percent in 1937 and 7.7 per-
cent in 1939. Table 3 Jndicates that Maryland and
Kentucky derive the lowest percentages of income
from sales taxes;however, these States do not impose
a generel sales tax but only special excises on motor
vehicles- The large proportion of total State revenues
represented by sales taxes in many States indicates
that there is probably no immediate prospect of

TABLE 2.-Arnount of annual sales tax coltetitioas, 193E-39 1
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RATES DF SALES TAXES
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1'̂IOU88 2.-9TATU6 Or TnE gTAT& GENERAL SALEB TAXES IN
1939.

eliminating such taxea from the revenue systems of
those States.

The fact that 22 of the 30 States that have had sales
taxes still retain them emphasizes the continued reliance
by legislators on this tax to augment other sourees of
State revenue or to replace the decreasing revenues of
certain out-moded taxes. Figure 2 shows that no
region of the United States has escaped sales taxation
entirely. AlthougheigbtStateshavediscontinuedtheir
sales taxes, several others that do not now impose such
leviea have been seliouslv considering the adoption of .
this form of taxation. ).n Oregon sales tax proposals
have been defested twice by referendums and the
Texas legislature has voted down a similar proposal.
In several other States active sales tax blocs are con-
tinuing their campaigns for the adoption of such taxes.

It issignificant, however that none of the highly
industralized States in the Ikast now has a sales tax;
the only area on the Atlantic seaboard north of North
Carolina that has such a tax is New York City. It
will be seen in figure 2 that six States in this area which
at one time had sales taxes repealed them or allowed
them to become ineffective. Only two other States in
the rest of the country, Kentucky and Idaho ° discarded
their sales taxes. The fact that none of the industri-
alized States on the eastern seaboard now has a sales
taz may indicate the ability of those States to satisfy
their revenuc requirements from other tax sources, in
contrast to southern and western States. However
t.heabsence of such taxes may be caused by disapprovai
on the part of a public largely made up of wage earne3s,
as compared with the larger portion of the population
in southern and western States deriving relatively less
of its total income from wages. Sales taxes normally
would affect the wage earner more than the agricultural
worker, since practically everything by which the former
carries on the normal functions of Ilvmg is subject to tax.

General acceptance of the sales tax appears to be
based on the following principles:

- 1. Success and reliabdlty as a revenue producer and
ease of administration.

2. The fact that "everyone contributes a little."
Although generally referred to as a "poor man's" tax,
it is often defended on the grounds that the proceeds
are usually earmarked for aid to the needy, aged, blind,
dependent children, education, and such purposes.

' Loulsiane subsequently rerRaled its seles tex, effeative DeeemFer 81.1490.

Usa AND COMPENRATINO TAXES DBa1CNED TO aUPPLEMENT
9ALP9 TAxM

Many sales tax States impose complementary taxes
generally known as use or compensating taxes which
are intended primarily to plug the loopholes of the sales
tax acts. They are designed as compamons to the sales
tax to compensate the State for taxes that might be lost
as a result of purchases made outside the State. A
further purpose of the use tax is to enable local mer-
chants to meet the competition of inerchants in adjacent
States which do not impose a sales tax.

In 1939, 18 of the 22 general sales tax States imposed
seecial use or compensating taxes. In Arkanses,
Colorsdo, and Louisiana, the use-tae features are
incorporated into the sales tax laws. It can be expected
that additional use taxes will be enacted in those States
retaining or adopting a general sales tax inasmuch as
merchants or retailers are likely to insist on the imposi-
tion of use taxes to meet competition in adjaoent non-
sales-tax States.

A more recent development in sales tax administra-
tion has been fostered by a United States Supreme
Court decision which upheld the right of a State to tax
sales made within the State on merchandise which is
shipped to the buyer from a point outside the State.
The Missouri Sales Tax Department subsequently
issued a regulation requiring the payment of the sales
tax on out-of-State purehases contraeted for in Missouri.
Other States are reported to have adopted similar
regulations.

Another recent United States Supreme Court de-
cision" held taxable under the use tax all sales made in
Iowa including mail order sales filled from out-of-State
mail order divisions. The Court ruled that companies
may be compelled to collect use taxes Provided they are
regtstered to do business and maintain retail stores in
the State. As a result of this decision, it is believed that
sales tax States generally will attempt to collect taxes on
sales made by mail order houses. Since a large per-
centage of these sales involve tires, batteries, parts and
accessories, and other automotive equipment, it can be
expected that the portion of the sales taxes attributable
to the motor vehicle and its operation will show a
substantial increase in the futnre.

Since the imposition of the first use tax by the State
of R'ashington in 1935, the revenue produced by these
taxes through 1939 amounted to $23,053,800. In 1939
the proceeds totaled $9,666,600 or 2.29 percent of the
total sales and use-tax revenue. The use-tax receipts
for the years 1936 through 1939 are shown in tahle 4.

TASLE 4.-CoUectione from State use or eompenaatiny tasee,
1998^49 I
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Attorney General Francis Biddle to John H. Hendren,
Jr., Chanznan of the Committee on Uniform Sales
Taxation, National Association of Tax Administrators.

The memorandum stated that the Department of
Justice would resist in the courts the imposition of State
sales taxes or use taxes on cost-plus-fixed-fee con-
tractors on the national defense program with respect to
purchases of supplies and materials made by them.
These taxes, it was pointed out, were in effect taxes on
the Federal Government since the contractors were
"instrumentalitie.s of the United States."

The validity of taxes levied solely on vendors and
legally absorbed as part of the sales price, and of non-
discriminatory State taxes levied on fees paid to con-
tractors by the Federal Government, would not be
challenged for the present, the Department stated.

According to the Department the statement was
oceasioned by the delay that had already occurred as a
result of the imposition of sales taxes in certain States.
Since there was no authority for the Government's
disbursinq officers to pay such taxes, payments had
been withheld, and stoppage in the flow of critical
materials to the construction sites had been threatened.

A number of States, by administrative action or
legislative enactment prior to the Department's ruling,
had already exempted the Federal Government and
cost-plus-fixed-fee contractors from State taxes. The
Department suggested that othes States follow a
similar procedure wherever possible and that the
assessment or collection of taxes levied on defense work
be withheld until the United States Supreme Court had
had an opportunity to consider their validity.

Agricultural States usually exempt farm produce and
agricultural products.Southern cotton-raismg States
generally exempt sales of cotton and cotton products.
Some western States exempt sales of water for irrigation,
domestic, and industrial use. Although personal serv-
ices, labor, repair work, etc., are exempt in most States,
Colorado and West Virginia levy a service tax which
subjects these items to taxation. While there are a
number of exemptions common to all States, each State
apparently has partieular transactions which it exempts
for one reason or another.

Special efforts are made in manv States to tax motor-
vehicle sales. Some States (Okla*homa, Maryland, and
Kentucky) resort to special excises. Other States have
adopted a use tax or use-tax features to insure tax
collections from motor-vehicle sales. Inasmuch as the
manufactnre of motor vehicles is confined to a small
number of States, use or compensating taxes which
provide for a tax on "property used or brought into a
State" are Particularly adapted to the taxation of
vehicles. Additional safeguards are utilized in a num-
ber of States by provisions of the law which require the
payment of the sales tax before a certificate of title or
license can be issued. The sales tax law in other States
suecifically covers the sale of motor vehicles, and in
three States the law provides for a special rate to apply
to the motor veb'cle.

In addition to these special provisions to insure
taxation of the vehicle, practices differ widel,y as to
the extent of taxation. A few States tax the vehicle
only once, in the form of a single excise on new vehicles.
Other States collect the tax upon new vehicles when
first licensed in the State, and upon used vehicles
only at time of firat transfer of title during a calendar
year. Still others tax each and every sale regardless
of the number of times a vehicle may be involved in

sales during the year, resulting in multiple taxation.
Following is a brief discussion of methods employed

by various States to tax the motor vebicle. These
methods have been claa9ified as privilege taxes and
original license fees, motor-vehicle excises, special
use taxes, special sales taxes, and peneral sales taxes.

South Dakota collects an "origmal license fee"
under legislation whieh provides that "in addition to
any and all other license feee, registration fees, and
compensation for the use of the highways, there shall
be paid to the county treasurer upon the application
for the fimt or original registration of a motor vehicle
an additional and further license fee of 3 percent oi
the purchase price of such motor vehicle or the fair
market value thereof, whichever is the greater; the
paynient of such 3-percent licenae fee shall be in full
and in lieu of all occupational, sales, excise, privilege,
and franchiee taxes levied by this State upon the gross
receipts from all sales of motor vehicles." The
proceeds go into the State general fund.

North Dakota imposes a'highway privilege" tax
enacted primarily to protect dealers agamst the
competition of dealers in non-sales-tax States. The
rate is "2 percent of the sales price of any vehicle
purchased or acquired for use on the streets and high-
ways of this State requiring registration thereof under
the motor-vebicle laws of North Dakota." The tax
is collected at time of first registration end no registra-
tion plates or certificate may be issued until the tax is
paid. The proceeds are credited 50 percent to the
State Highway Department and 50 percent to the
counties for highway purposee.

In addition to the taxes levied by any otber law,
North Carolinaimposes upon every person for the
privilege of using the streets and highways of the State
a tax of 3 percent of the sales or purchase price of
any new or used motor vebicle purchased or acquired
for use on the streets and highways of North Carolina
and requiring registration under the motor-vehicle
laws of the State. However, no tax payment may
exceed $15 and it must be paid at the time application
is made forcertificate of title or registration of niotor
vehicle. No certificate of title or registration plates
are to be issued unless and until the tax is paid. The
tax is also imposed on trailers. The proc.eeds are
used for school purposes.

West Virginia imposes a tax upon certification of
title for a motor vehicle. The tax is imposed for the
privilege of effecting the certification of title of each
motor vehicle in an amount equal to 2 percent of the
value of vehicle at the time of certif'ication. The pro-
ceeds go into the State road fund to be expended for
construction and maintenance of secondary roads.

Oklahoma imposes an excise of 2 percent u pon the
value of tbe vebicle, to be collected upon the first
transfer of title of used vehicles durin^ the calendar
year, as well as upon every new vehicle when first
licensed in the State. Froceeds go to State assistance
and general funds.

Kentucky imposes an automobile usage tax which is
a special levy on the privilege of using the automobile.
This special excise levies a tax of 3 percent on the retail
price of the vehicle with standard equipment at the
time of its fitat registration in the State. The proceeds
go into the State general fund.

Maryland levies an excise tax for every orifiinal
motor-vehicle certiflcate of title at the rate of 2 per-
cent of the fair market value. This tax was imposed

UNIVFR-S>T`: ;^^ MK.;-II^AN
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at a rate of 1 percent prior to September 30, 1939; after
that date the rate was increased to 2 percent. The
tax affects new cars primarily; but also affects used
vehicles brought into Maryland from out of the State
and registered in Maryland for the fiist time. The
proceeds go into the general fund.

The Arkansas sales tax on motor vehicles is specifi-
cally collected under the use-tax law providm' gfor the
taxatton of property purchased outside the Stste for
use in Arkansas. Motor vehicles are specifically men-
tioned in the use-tax law. The proceeds are used for
free textbooks, scltools, homestead exemption, charit-
able institutions, and public welfare.

Iowa's use-tax law provides for a 2-percent excise on
the value of motor vehicles and trailers to be collected
by the county treasurer at the time the owner applies
for a certificatc of registration. No certificate can be
issued until the tax is paid. The proceeds of the use
tax go to the general fund.

The motor veiticle is taxed specifically in Mississippi
under the general sales tax law at a special rate 'of 1
pereent of gross proceeds of sale. Rates underthe

sales tax law vary from one-eighth of 1 percent to 2A
percent on specified transactions. Proceeds go into
the State general fund.

The New Mexico sales tax law taxes the motor ve-
hicle and allied businesses at the following rates:

Pnmxi

Car dealers (new and used cars)------------------------ ^
Trucks and tractocs-------------------------------'---
Allother businesses -------------------------- 2

Proceeds of this tax go into the scbool fund.
Sales of new motor vehicles are taxed by Alabama

at the rate of one-half of I percent. All other sales
are taxed at tbe 2-percent rnte. The proceeds go into
the State generalfund'.

In the. remaining States, no specific provision is madc
to tax the motor vehicle, although it is sttb7'ect to taxa-
tion under the general provisions of the sales tax laws.
The proceeds are usedfor purposes of State general
funds, relief, old age pensions, schools, and for similar
purposes. .

COLLECTION OF TAXES INSURED BY BPECIAL ABBANCEMENTs

A few States have special arrangements in tax collec-
tion procedure to insure the taxation of motor-vehicle

sales. In Michigan, for example, the Secretary of State
is made responsible for the collection of the sales tax
on motor vehicles. The dealer is required to register
the vehicle and secure title in the purchaser'a name when
the sale is made, and the application for registration
must be accompanied by the sales tax payment. The
Secretary of State renders an account of such collections
to the proper administrative officials.

Likewise, Arkansas reqnires the sales tax on new auto
mobiles to be paid before a license is issued even though
the car may have been purchased outside the State.
The law requires the commission to collect the tax
before licensing a vei»cle. Iown's use-tax law provides
for the eollee.tion of the sales tax on motor vehicles by
the county treasurers at the time of application for
certificate of title. No certificate can be issued until the
tax is paid. Similarly, Oklahoma's motor-vehicle excise
is collected on new vehtcles at the time of first registca-
tion, and on used vehicles at the time of first transfer of
title.

Other States are reported to have under considera-
tion the adoption of similar provisions to secure the
payment of sales taxes on motor vehicles.

408208--41-2

Gasoli,nc f'or:h'rghavayausa=:is^genorally.^exempt'-from
i ftg^_a^ ttwtati,t b in some State's where refunds

o^f^'uel _taxleor exenipto^tons of the gas -tax are permitted,
special effort is made to impose the sales tax on tax-
exempt gasoline sales.

In California motor-fuel sales for nonhighway pur-
poses, which are subject to refunds, are liable for taxa-
tion under the sales tax act. The sales tax is collected
by the State controller, who deducts the tax from the
refund and transfers the amounts so collected to the
sales tax fund. Iowa employs a siinilar method to
collect the sales tax on refund gas sales. South Dakota
also assesses sales taxes against refund-gasoline sales.
The tax is collected by the State auditor at the time
refunds are paid.

In North Carolina, there exists an tmusual provision
of the sales tax with regard to a tax on gasoline, whereby
under dertain conditions a tax can be levied on all
gasoline saley. Apparently, it was not the intent of
the law to exempt gasoline from the sales tax, nor was
it considered expedient to levy a tax on the wholesale
distribution of gasoline payable at the source of dis-
tribution. Therefore, to satisfy the intent of the law;
a portion of the gasoline tax of 6 cents per gallon is
to be determined and deemed in satisfaction of the
sales tax as. follows: The- director of the budget, the
chainnan of the h'ighway commission, and commrssroner
of revenue in the first 15 days of each ttuarterly period
determine the total amount of gasolme sold m the
State in the preceding 3 months, and the average retail
price, inclusive of aeolme tax, and on this basis com-
pute the amount ogf tax liability at the rate of tax levied
on retail sales. The sum so computed shall be deducted
from the tax of 6 cents a gallon and credited by the
State treasurer to the sales tax revenue account.

These sums are made available only after full pro-
vision has been made for the expense of collecting lugh-
way revenues, for the administration of the highway
and public works commission, for the service of the
debt, and for reasonable mamtenance of State and
county highways. Nor is the money available to'the
general fund unlesa the director of the budget fmds such
sums to be reasonably necessary tomeet appropriations
from the Qeneral fund. The amount so allocated to
the general fund shall not be transferred from the high-
way ftind nor become a definite charge against it until
the sm•plus in the general fund at the end of the fiscal
year, together with current revenues, has been exhausted
or until the director of the budget finds that such a
transfer is neccssary to prevent a deficit in the general
fund or until the appropriations from tbe highway funds
have been provided for. However, no gasolme tax
receipts have been diverted to the general fund by the
director of the budget in recent years.

EYAaION OF sALE9 TAXATION BEL9EYED PaSYALBNT

In the other sales-tax States no special effort is made
to collect the sales tax on refund or tax-exempt
gasoline sales presumably used for nonhighway pur-
poses. Anotber problem.wbich is part of the question
of sales taxes on gasoline is the condttton that exists in
a few States where the tax on sales of gasoline con-
stitutes a tax on the price of the gasoline plus the State
and Federal gasoline taxes. This condition of multiple
taxation can be avoided only by careful drafting of
the enabling legislation, as it appears that it is not the
legislative desire to enact laws that cause suohmultiple
taxation.
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Opinion is rather prevalent among tax officials that
there is considerable evasion of sales taxes. The
adoption of use or compensating taxes in many States
was designed to Plug the loopholes in the sales tax acts
and to prevent `9ega1 evasion" through interstate sales.
The failure of the use taxes to accomplish this purpose
is evidenced by the fact that use taxes have not been
successful as revenue producers. However, failure of
the use tax to produce revenue is not in itself proof of
the failure of that tax to function properly. It may
perform its function by decreasing the purchase of goods
in non-sales-tax States with a resultantlncrease of pur-
chases in the State of residence and a corresponding
increase in the sales-tax collections. The latter increase
takes the place of any increase in the receipts from use
taxes but results directly from the presence of the use
tax on the statute books.

Evidence of failure of the compensating tax is found
in the admission of tax administrators. A typical
comment on the subject is that of the State Tax Com-
mission of Kansas'

Corporations and ot.hera that keep beoke or accounta have very
little chanoe of avoiding this tax, but individuals purchasing
motor vehicles, trailem, farm machiner,v, mechanical equip-
ment, office furnitnre and Sxturee, household goode and furmeh-

inge, radine, jewelry, etc.., that do not keep records are not
voluntarily deelaring and paytng the compensanng tax. It is
extremely dicult, takes a great deal of time, and is very
expenaive to locate purcheeea of thie kind, aeeeee and collect the
compeneating tax on them.

Because of the great number of retailers who are
required to report the sales tax, there is undoubtedly a
considerable number who fail either to collect or to
remit the full amount of the tax as required by law.
In some States this condition cannot be corrected
because of the small administrative force available to
enforce the sales tax. Unquestionably the lack of
sufficient auditors to audit the records of such a large
uumber of retailers tends to encourage the evasion of
taxes.

It is the general opinion of tax officials that the motor
vehicle often escapes general sales taxation entirely
unless provisions are adopted to insure the payment of
taxes such as requiring a sales tax receipt before a
vehicle license can be issued. This condition, coupled
with the belief that the ownership of a motor vehicle
indicates a superior tax-paying ability, has caused the
adoption of safeguards to insure the payment of the
taxes on motor vehicles and has promoted zealous efforts
in the collection of these taxes.

Sales tax pf6cials also believe that the sales of tires,
batteries, parts, and similar motor-vehicle accessory
items through large mail-order houses largely escape
taxation, notwithstanding the fact that the use taxes
were designed to tax sales of this kind.

COLLSCY90N AND ADM1NtaTEAiION COais UNUeUALLY LOW

Although no attempt was made in this study to deter-
mine the actual administrative and collection costs of
the sales tax, it has been generally reported that these
costs have been unusually low, in some cases less than
1 percent of the total collections. This unusually low
cost has contributed much to the ready acceptance of
sales taxation, and inasmucb as this item is an important
reason for the remarkable showing of sales taxes, the
subject warrants some consideration.

In most States, the retail merchants are made in-
f slztemth Bicaalsi Repurt of lba Tsr Cnmmasloa, N3&99. rV.14Aend 15A

voluntary agents of the State in collecting the sales tax.
The collection of this tax from the consumer population
of each State is practicable only because the retailer
or vendor acts as a tax collector. While the tax-paying
g roup almost approximates the total population of the

tates, the tax is actually collected and paid over to the
State by the relatively small number of retailers or
vendors operating in each State. The administrative
machinery of the State needs to function, therefore,
only between the State and the retuilers or vendors and
not between the State and the hundreds of thousands
or m0lions of tax-paying consumers. Thus, the expense
of collection is borne by the merchants, who in the
ma ority o: nses are not reimbursed.

other ,.,ason for the low cost of collection is due
in part to 'he lack of effective enforcement. Legis-
lators appee r to be more than pleased with the revenue
P roduced bx the sales taxes, and as a result they have
ailed to appropriate sufficient funds for adequate en-

forcement. .A typical official observation on the ad-
ministrativl side of the sales tax is given in the follow-
ing excerpt I rom the Biennial Report of the Department
of Revenue 1936-38 for the State of Arkansas, pages
56-57.

Due to the. ;reat number of retailers required under the law
to conect anc' : mit the tax, there is found a considerable number
who either n' ect or fail to remit the tax as required by law, and
it appears be ind a doubt that in many ceses they do not collect
the tax * * the law itself wae inducive to evesions in the
beginning, an: is to some extent at the present time. Act 233
of 1935 allow. d so many exemptions that it wae hard to admin-
ister when e^ ything worked together because of the loopholes
wherein reta. a could claim exemptions to which they were
not entitled. In the peasage of Act 154 of 1937, most of the
exemptions n-,re removed but still there were insufficient re-
strictions left around the exemptions allewed, eapeciallv exemp-
tions of items rold for resale. Through this avenue the $tate has
loet many th„usands of dollars it should have collected. The
principal other difficulty is a reault of not having had previous
experience in cnllecting a tax of suob wide spread in that sufficient
administrative force was not provided, especially there were not
sufNcient auditore allowed to audit a very large percent of the
retailere who , 'ere collecting the tax.

It should e mentioned that many States compensate
in an indir, t manner the merchants who collect the
sales tax. fhe retailer or merchant collects the tax
on each individual sale but is permitted to pay the
State on a gross sales basis. The reimbursement would
be small in most cases, especially in those States that
collect the tax through the use of mrll tokens. In those
States in which a bracket system is employed, however,
it is conceivable that there would be considerable
difference between the tax collected on individual sales
and the tax collected on a gross basis.

For example, assume a State imposes a 2-percent
tax, or 1 cent for all sales from 15 cents to 65 cents. A
business selling low-priced articles collects the tax on
100 individual articles costing an average of 25 cents
each. The total tax collected from the individuals is
$1. The tax settlement to the State, however, woulcl
be on the basis of gross sales of $25 at the tax rate of
2 percent which would be 50 cents. The merchant in
this particular cuse would have profited to the extent

, of 50 cents as the result of the transactions.
It is obviously impossible to estimate the amount of

deductions permftted in the above manner but it is
evident that the amounts involved conceivably corild
reach large proportions. These legitimate collection
charges are, of course, never included with the costs
of administering the tax.

Since the adoption of the first general sales tax and

^ MWE ;aITY ^^F MCHHGAN
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until 1939 only five of the 28 sales tax States permitted
commissions to merchants and agents for the collection
of taxes? Three States, Kentucky, Missouri, and
Ohio, allowed a 3-percent deduction, while Louisiana
and Colorado 10 both permitted 5 percent commissions
on sales and usc taxes, although the latter State
allowed only 3 percent deductions on service taxes.
The States of Oklahoma and Alabama subsecLuently
compensated the merchants at a 3-peroent rate eHective
June 1, 1939, and October 1, 1939, respectively.

The approximate total of inerchants' oommisslons
allowed during the period of this study in the five
States was $11,549,800 or 3.1 percent of the total

sales tax collections. These deductionf are never

reported as legitimate costs of collection; cLUeequently,
this fact has undoubtedly contributed m ch toward
the popular belief that the collection and administra-
tive costs of sales taxes are unusually low.

Inasmuch as these eommissions propt•rly should

be included as tax collections in order to I how aetbal
collections, they have been added to the 1-oper Stato
totals. The estimated amount of these deductions
attributable to the motor vehicle was det +rmined by
the relationship of tbe. automotive portion to the total

sales taxes contributed in the States perr :tmg com-
missions to merchants. The amounts for ieh of the
five States are shown in table 6.

TABLE ti.-Approxrmate untaunt of rnerehonts' d/actinnn and
eommissione permiffed for period 1936-8:' t

Y. ^-Coleredo Snavouri Inos

---
Ohio

-
tu kYS
--

Tntnl

--------
.1935:
--
5219.9W

--
S'IlA41go g1,913,500

_...._....-
1936_.__.. --

3)
3T1.

' _
I,f3a40U
L.sg9.MB

2tn.
Le,N10

&a2.
a'dllfi.lUl1

..__..___...1g
1{Gg ................ 3823n] bIM,200 Wi,&JO 1.R'39.101 Y2.]In

l9 lao
42&I.II1D

MOz Ta]
1%i9 41s.1e0 904.200 2at.51B 413x.a00 . . .

Tntal...__...-I,:ao.aoo-4e3,soo 359,300 ;,+oe,soo sa,eno 11.5491800

^ Fer flacal Yems teport¢d: Oklahnma end Alebama petml ted commiavloua
eaectiee 19J0 efter elnee of asml period.

I hlerchants retalned s perosnt uf grosa rerAlpts tei; clerks r Nn 2 lercent of
vehiele uaege W.

+Cammisslon eBective June 1907, estlmated for 7 montha.

COLLECTIONS SEGREGATED BY MAJOR BU9rNE99
CLAeeIPICATIONa

Most of the sales tax laws require the administrative
agency to keep records of the collections. As a result
it was possible to obtain relatively satisfactory data
for tax payments by major basiness clnssifications as
follows:

Apparel.
Automotive.
Contractars-oonsumere.n
Farm and garden produce.
Food.
Furniture and fixtures.
General merchandise.ar
Hotels, amusements, liquor stores.
Lumber and building.
Manufacturing, jobbing, trading.

' Prufeeeional and personal service.
Public utilities.
Unclassified."
All other.

• Kentueky permitted sueh commisalons whlle Ite sales tes wu In edaet.
u 6 percent on sales and uae tara+. 3^eent on servlce M.I. LLLII(tY.n Ineludes mmtmetion. Industrinl, ArcunGlo, Foverumontal, public
rivote lostliutlons, and misorllnuenus indivldual ennaumemp .
Is Includes departmant and general stnres, dry geods, hardware and paint, feweay,

eportinR gnnds, evo end ten. druY sturea. ete.
n Ineludea amueemenG, hotels. nnwapepera, meserines. farm Implementa, llauor

atome, racreatlon parbrs, cosl, fucl, Ice, drug atoree, hardwere, theeters, herbm shops.
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FIGUnE 3 .-PEBCENTAOE DIaTRIBUTION OF SALEs TAX COLLEC-

TIONa RY MAJOR 11UeINEEa CLA651FICATIONa IN 1939.

These classifications were by no means uniform in
the States, but they were sufficiently similar in their
groaping to permit the arrangement of the data for
general cotnparative purFoses. While these Classifics-
tions were generally mamtained in most States, there
were nlany differences in the States within a ma 7or
business group. Obviously, it is practically impossible
to obtain a standard classification of the thousands of
businesses. Furthermore, a few States used more or
less general classifications and it was impracticable to
obtain the data in the desirable detailed fortn.

In order to establish the relative importance of the
major business groups with regard to their contribu-
tions in sales taxes, the tax collections were compiled
by the groups indicated above. Although data were
obtajned for a number of years for those States that
have repealed as well as those that have retained a sales
tax, it was believed little significance could be attached
to data for States that no longer levy the tax. Conse-
quently, the contributions by each major business
group are presented for the fiscal years endln g jn 1939
for the present sales tax States. The detailed data by
States for the various business classifications are given
in table 7 and are summarized in table 8, which shows
that in 1939 the largest sales tax contributions were
made by the general merchandise group with 20.2 per-
cent of the total. The second largest contribution was
by the food group with 17.8 percent of the total. This
group was closely followed by the automotive group
with 17.4 percent of the total tax payments. The un-
classified gronp represents 16.6 percent of the total.
Payments by the remaining bttsiness groups range in
importance from the lumber and building group with
7.7 percent down to the farm and garden produce group
with an insignificant 0.1 percent. The relative im-
portance of the several groups is also shown in figure 3.

The total collections by the 22 sales-tax States and the
two States having motor-vehicle excises in 1939
amounted to $421,941,000 or $6.71 per capita.l" The
largest per capita payment was by the general merchan-
dise group with $1.35. Second largest was the food
group with $1.20 per capita, closely followed by the
automotive and unclassified group representing $1.17
and $1.11, respectively The remaining groups ranged
from lumber and buildjng with $0.52 to contractors-
constuners and farm and garden produee with $0.01
per capita.

n Beeed oa Uutted Etatm Buceeu of the Cemue tutal far I9fU of E2,875,70.
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4 BUSINESS (`iLaAS6zIFlASIONB O IN939.xe aY MAJOR11

The per capita total collections by geographic divi-
sions varied from $1.70 in the East South Central to

A partial explanation ofionifiP . ecac regae However,$11.71 in the
the low per capita figures for the South Atlantic and motive and petroleum tndustrtes and because lt presents

ecial problem in some States, these tax paymentsntral States is that the Maryland datah CS e a epoutEaet
in the tormer group and the Kentucky data in the have been lncludd.
latter group represent only motor-vehicle excise taxes Although the business separation of the motor-vehicle
and not general sales taxes (table 9), group was generally maintained, some States failed to

The per capita payments of the automotive group maintain a satisfactory breakdown and as a result it

totaled $1.17 (fig.4). The per capita payments varied was neeeasary to resort to estimates. In such cases
from $0.32 in the East South Central division to $2.16 these were usually prepared with the assistance of the
in the Pacific group. sales tax officials. In other caaes, when only a particu-

lar year's or several years' data were not properly
TAX COLLECTIONS PUOM AUTOMOTIV6 GROUP LABGa separated an estimate was prepared based on the

previous or following year's data. As can be expected,
In this study the automotive group was more the separations were not always maintained in a com-

thoroughly investigated than the other groups in order arable manner and in a few instances a detailed
to determine the exact nature of the taxable transac- psegregation was not attempted in this study.
tions. Data were obtained and compiled by the follow- From the time of the imposition of the firat general
ing businesses within the automotive group: sales tax in 1932 through 1939, the total contributions in

Now and ueed cars and dealere. State eales taxes by the automotive groups were
Garages and repair ehope. $357,443,000, or 17.2 percent of the total sales tax

Accesesoriea, tires, batteriea, parte, etc. cqlleetione. The taxes levied on the motor-vehicle and
Filling and service statione parking lots, anto hotele. allied businesses have increased from lese than $200,000
vehicles for hire, truck an^ bus linea, in 1932 to an annual total in 1939 of more than
Otber eutomotive.MoU,r-vehiele excise, original license fees, etc. $73,000,000. The highest contribution in a sing

le year

Petroleum and automotive industries, refund gas sales. wa,y in 1937 when the motor-vehicle group paid
In order to determine the total contributions resulting $75,703,000 in sles taxes, or 18.8 percent of the total

from new and used car sales, that group and the motor- collections.
vehicle excises should be eombined. The separation of The annual eollections from taxes levied on motor-
these related items was maintained because in all cases vehicle ana allied automotive sales in each State since
the excises were special taxes levied on the motor the first tax was initiated in 1932 are shown in table 10.
vehicle, whereas the others were general taxes. "Other It is anticipated that the total taxes of this kind for
automotive" includes collections from automotive stores 1940 ma exceed the previous high figure of 1937, due

n
and miscellaneous sales not included in other classifica- principafihto^h^aBTg be seen in tabe ltland fi 9ure 5,

tions.
item

It should be noted that the taxes paid by the petro- accounted for almost two-thirds of the taxes co lected
leum and automotive industries are not directly paid by on automotive sales.
the motor-vehicle owner or user; however, they are All sections of the country represented in this study

ShOweventually paid by the owner, inasmuch as these taxes tions ofpthet tal sale t
simil

axescreditedEEO the automotve
are passed on to the ultimate user.

Refund gas sales represent taxes collected on sales of group. In 1939 the South Atlantic area showed the
are 14.4w th

ueent

p re mittedn Pres unably the use of
asolin

begasolin
tax

is for

I

the West South C
e

e tlral area ahow d the highestl,wi
and

nonhighway purposes in which case the sales taxes 1 20 percent of the total (table 9).

AUTOMOTIVE GaonP
Frnaea b.$Pa ac TAXES a erlMAaroa CLASSSS,t1932-39.

collected should not be credited to the motor user.
use of the close relationahip to the auto-b
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the amount levied onQf the autosnotire sales taxt, „
the sales of motor velsieles constaGaWd 64.5 percent of

d'bis fuusnmG wa;s coxnpuset7QD. 1413or $230Ghe toiutl ,,,
of $216,619,60o in pmeral taxos 'trntaosed on ncstiv aaad
used nior sales anct t613,799,609 af s^eraaJ elxrases lcvie^d
on tlramiatAr velicte {t.ab1+;11 and ,rl;-6).

2 perceat ofed 17vcra^l .gs aes taxesn
The3owest ercen eof tYte nstal;13 ,9 pt a•eexat, oeenlRed

liJT$7^^ a e.caG, 36.& percent, nl 19tha bin 1932 ari
12 and figure 6 indiunte t3^at Y^h,ere s5 »p}?arenEFy au
upw ard trcnd is^ the it4otôr-v^piele 1 orGeon 5 but preseut,

klent to national defenae, tnelrttJie^ prts-i idi i rvetwa rcan tions oo the nu.wber of vehicJ,.*s pioctuesadiesgtibl ,re rs
afi wPll as 1nGreast d t118e'-1, ^nYi^.e it dl^'ieult to far4^-C.'MS^

tApWARn Ta}ltifl i<.' dV'^aM9rtY6 SALES 'rAX r rtion of raxlhi
^ ,n pcxsx^rnuwTUU the €uturr treur[ of the motor-ve

aaIwtels uere assessed $63,303,000m N .7 ^eree,nt , -...r e),..,,f;.. f``,,.,,rne
FildJng and se^^rm,e sG^uEions, pt#.r6i^ loES, an61 auto z.o io -:.

tlasa to prs Iz3inanarvf Acco
Lietotaz,wnue¢;t4ragt`sanrtyvynirvul.r.yu:a•w ^.-.,,e,.., .

^^0morc in 1940 Ghan i^. 1b ^i rerps^,anG of the fi^rtsl. Aeee;^.soru , tnrrs, batEex
^'it# - ( niodit}: sates sJ^oned a considec¢hl1 rf W tP

`964s..^..,,
k' ned G Jd mfund ^¢sautcu ingeGso eum ur us rres^(d ,pan

salcs, was $17,376,400 or 4.E3purrent- t$liicles for
hire aud other a.utvmotara contributed $9Et8,o©o or 0.3
paesrsit and ^+2,807,090 or 0_8 pereont, respectively
(table t7.)

In theperiod of dt^y tJsetaxtoxuotive portion of tlno

.., .,s^ prodnced &a peicent a 10 o
atnotive» 1 pri•viousyear the nrost Rigorifi+?a^t-utEhhl tlE ^e ointa e aand the amosm6 ntTr f:rec25u '-p p1 in t}ir aittomotnc group,

'3It bns bren noted. eallier €hat 36.
,4053,600 cdlections from use or roivfie.ir

d f^ rC3ni,Sk tva&(teP#Fe..,,, 1n2A tYn•m,cx#s itM.-
far t7le laWer p4rtion oi Lee uuB. y

nl of $,4,27fi,3flff was^ directly attributfd)ta
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nr.ssees. In the 4-9ear paeztiod during which such Gtnxes
hmc,ti ht+nn in ijuGt, the $8,27S,3tfo autwuaotive PortiAn
represents ^.9 perbcnt of thr, total of $M,139,600 c,ol-
h.vted for 6f1 sal,es taxes On the mntomotive group dur-
ing C6nt sama por3oKl.

duConiotiva parDiattaf caEBegfiane ftmra uea ro+ curnYetv

aate>{ of motor vehicles. Tax coltectiuits on
660 or 84.9 percent of the auG€526amounted to $7 ,,

tive portion cftuii7g t4utit pr.i'iocl_ 'Pabte 13 shows the
autoinotive portion of tlto uso taxes by Principal bxisi-

auling ttizea, 16S6-39

ougb itwuS pos¢iirlea to segr"tar the nzotur-
n -i' ,yn inntnentsportions of idlu snl,as tax pay
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States, the records in other States were such as to
prevent a clear separation of the items desired. Con-
sequently, the sales tax payments often do not include
the contributions by certain related groups, or else
include only a part of the payments by these groups.

Theeales tax receipts generally excluded from the
automotive classification are:

1.Payments for motorcarrier and general trucking
operations, usually classed with the public utility or
transportation groups and not readily seParable.

2. The portion of department-store sales taxes
attributable to the sales of tires and tubes, parts, bat-
teries, accessories, etc. This is particularly true in the
case of f chain stores and mail order houses. This item
undoubtedly is considerable and it has been variously
estimated to approximate from 10 to 20 peroent of the
total sales of such concerns.

3. Sales taxes collected by tourist camps, auto hotels
and courts, outdoor advertising concerns and others that
cater primarily to the motor user. In many instances
thesertems are included with other groups and no
attempt was made to obtain their contributions.

4. Sales taxes collected by joint businesses such as
combination units of store and filling station, lunch
room and servicestation, etc. These are usually classed
according to major business and are in other than the
automotive groups. No e.stimate of the portion
attributable to the motor vehicle was possible.

5. Other related payments such as those by road
contractors for materials and supplies used in construc-
tion work, and oil well supply and equipment purchases
by the oil industry upon which sales taxes were paid.
These sales tax items were usually included in the
contractor-consumer or in the unclassified group.

There are undoubtedly other items that might be
attributed to the highway users or allied businesses or
industries but those mentioned above are sufficient to
indicate t{rat the amounts shown in this study as paid

by the automotive group represent a conservative
estimate of the total contributions of the highway-
users' group to sales taxes on automotive goods and
services.

It was not possible, of course, to select those business
classifications that include only automotive goods and
services. In some States, the motor-vehicle classifica-
tion included bicycle and aircraft dealers, wagon manu-
facturers, and farm tractor sales. However, those
States using such classifications estimated a relatively
insignificant amount creditable to these busulesses.
Just as there are joint business enterprises such as filling
station and grocery store which were not included, there
are undoubtedly similar businesses whose tax payments
rightly sbould be credited to other than the automotive
group. Such payments are probably more than offset
by those of similar character ereclitable to the auto-
motive group.

AUTOMOTIVE 9ALER TAXES ILI PERCENT AS GREAT AS H[GHWAY.
USER TAxER IN /Rt9

The yield from State highway-user taxes in 1938 for
the United States was $1,174,887,000 or $38.30 per
vehicle. For the same period the sales taxes paid by the
automotive group lvere $67,591,000 or $2.20 per vehicle
(table 14). In 1939 highway-user taxes increased to
$1,249,356,000 or $39.13 per vehicle and automotive
sales taxes rose to $73,500,000 or $2.30 per vehicle.

A more significant comparison is obtained when data
are presented for sales tax States only. The collections
for highway-user taxes and automotive sales taxes in
1938 were $541,528,000 or $35.22 per vehicle, and $67,-
591,000 or $4.40 per vehicle, respectively (table 15).
Corresponding figures for 1939 (table 16) show motor-
user taxes of $578,659,000 or $36.16 per vehicle and
automotive sales taxes totaling $73,500,000 or $4.59
per vehicle. Tbus, the yield frum automotive sales
taxes was 12.5 percent and 12.7 percent, respectively,
as great as the highway-user taxes for 1938 and 1939.

The per-vehicle sales tax payments in 1938 ranged
from a low of $2.30 in the South Atlantic group to $5.83
in the Pacific States. Illinois reported the highest per-
vehicle collection with $6.49. In 1939 the per-vehicle
automotive sales tax payments were again lowest in
the South Atlantic division with $2.16 per vehicle, and
the highest were in the East North Central States witb
$6.02. The highest per-vebicle collection was in Illi-
nois with $7.31 (table 14). It should be noted that
these per-vehicle figures are averages for all registered
vehicles. Actually, a significant number of vehicle
ownela pay much higher amounts than these, in taxes
incurred particularly in the purchase of vehicles. In
such cases the tax on this item alone, exclusive of other
automotive sales taxes paid, will amount to at least
four or five times as much as the per-vehicle figures
cited above.

Although this study was particularly designed to
include the sales taxes levied by the various States, the
Federal excises imposed on motor vehicles, parts and
accessories, tires and tubes, oil, and gasoline, are also
of interest for comparative purposes because such
excises have far exceeded in amount those levied by the
States. These excises are, in effect, identical to the
sales taxes levied by the States. Even though the
Federal excises are generally levied on manufacture or
production, it is recognized that these taxes are even-
tually paid by the motor-veMcle owner.

The total amounts collected by these excises have

a:E :`'°;d:`n
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qtulyhesip.es the neeil for rareful eaanunatian of thc tax

motor-rehicle owner is already atlb7ect. Simdarl g
^*T^t of T chun ea in tax raUes znust be oarufully





. :
... ` :. t

^^^^^^^^
;}

^^vr^ ,^^tU^^ +'°}`

(P m
A

r" ^c a

. !
:

a mX (T^}̂ <yb,zp0ry§jEq
^^^ ^N 'YAnK

1

^ ^
^ ^^if " $`^At+4 A^ r^y

Nfs C^ .p .ry V^ CF µk$? G^' ^pj Xn^q{p ^iT

•tf

`
^y

i^

pi

^
i ^,.t(.... ^.M Xss..,.^

"y
d'f
^ A^i 9

3 ^°^.,
C{

ffi^!h PSk N 4d!#pry @^QaN S-. tl^.Avy rt,e+G{ ^4^.II Ctt^

Pr^3 ^4 dM
""in)WHpSo-`^.ti J^.r^^`^M^f9T+.'Sx.§[ '^u+fii^

4̂[5̂ .

k.

^Y',,^'.`^^SY.^
:^ i î F^ >.
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Âd.

A, e ^q9w n -anr.*ur
^

Id"
PkE$1DENT HOPE$
CONGRESS TO END
SESSION M A Y 15

A„e^r ^
\1W4"luu^e°1 Y

.YAeI T MIU. Fl
^
nu ^

.

m ^

7 :
Add.

^

CO RELlEF IS:
" , GRANTED B^IST9^'1

a ^
I ub mW a4^

All

7
AIll^ M r`nnM^

.e1a

Nm^^?'

mntoJV. N be dnal ?.nJ 11,a0i un m.krWa

Y, <t m{:
: ^

^r°u`nWc^^ss^Nnen T4rwtY..1A^.:.:
uw nei wm µ. n.di"•'w{:^

Employes Take Over
Lauodry At Bucyrus

IVa1 -C

^^W îd-
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Mail to:
State of Washington
Department of Revenue

e PO Box 34051
Seattle, WA 98124-1051

► Use Black Ink &
Return Original Form.

April-May-June 2011

Business & Occupation Activities Return

r Tax Registration Number

Name

Business Name

StreetAddress

L City, State, Zip

00275

q

Has YourAddress Changed? Business Closed? Filing an Amended Return?
If so, check appropriate box(es) below and note changes on address above. Check this box and enter date closed. q Check this box and attach amended return

information and a letter of explanation.

q Business Location Change q MailingAdtlressChange q -/-/- q GtherCorrespondence?

1. State Business and Occupation (B&O) Tax

erator; Intl Charter Freight Brokers; Stevedoring; Licensed Boarding Homes [28]O/Tour pTravel Aqent Comm Tax Due
Deductions`Gross Amount x

Insurance Producers; Title Insurance Agents; Surplus Line Broker Commissions [14]
GrossAmount Deductions` Taxable Amount

2.

3.

Royalties; Child Care [80]
Gross Amount

Wholesaling [031
GrossAmount

4. TTTl lll. .. ^':.},. ^

Deductions*

Deductions'

For Profit Hospitals; Scientific R&D [135]

5

Amount Deductions`

6

Service & Other Activities [04]
Gross Amount Deductions*

* Deductions taken but not itemized on pages 3 & 4 will be disallowed.

DUE DATE: July 31, 2011
5% Penalty Assessed After August 01, 2011

15% Penalty Assessed After August 31, 2011
25% Penalty Assessed After September 30, 2011
If the due date falls on a weekend or legal holiday,
the due date is extended to the next business day.

No Business Activity?
File by telephone: Call 1-800-647-7706.
At the greeting, enter code 111 to start the process. Enter your 9-digit
tax registration number and follow the instructions given. If youfile by

telephone, do not maii us your return; or

q If you have no business activity and did not file by telephone, check this
box, sign and mail us your return.

► Make check or money order payable to the Washington State Department
of Revenue.

► Please write your tax registration number on your check.

► Signature

► Print Name

► Phone Number ( ) Date

Taxable Amount

Taxable Amount

Taxable Amount

Taxable Amount

1

Rate Tax Due

x

.00484

Rate Tax Due
x

.00484

oa.° rav o„n

.0a4X

Rate Tax Due
x

.015

Rate Tax Due
x

.018

State and Local Use Tax/Deferred Sales Tax (See page 2.) ►

IV. Totals

18. Total Tax Due from Section I
(Tax due from lines 1-6)

19. Total Tax Due from Section II
(Tax due from line 12)

20. Total All Addendums (Example:
Local Sales/Use Tax)

21. Subtotal (add lines 18-20)

22. Total Credit from Section III
(from page 2, line 17)

23. Subtotal (subtract line 22
from line 21)

24. *Add Penalty, if Applicable
(Minimum $5.00) Y2

25. Total Amount Due

Page 1
Internet/Fax (4-28-11)



11. State and Local Use Tax

7.

8.

9.

State Use Tax/Deferred Sales Tax [05] (Also complete Local Use Tax/Deferred Sales Tax below.)
Rate Tax Due

Gross Amount" Value of articles used or consumed
on which no Washington sales tax X .065 =

has been paid.

Sales and Use TaxtwoLocal Use Tax/Deferred Sales Tax [46] (NOte:
tumn lf you oneeid an addendum, go to our web site at dor. wa.gov)Addend

Location Code Value of Artlcles Local Rate Tax Due Ci or Count
y

x =

Location Code

Enter applicable
tax rate

Local Rate

x

Enter applicable
tax rate

10. Total Value of Articles

"' This amount must be the same as State Use Tax/
Deferretl Sales Tax Gross Amount, line 7.

Rate

11. Litter Tax [36]

A d d it i o n a I I n f o rm a ti o n

Penalties and Interest
• Any unpaid tax (including partial payments) is

subject to delinquent return penalty at the rate on
the front of the return. (RCW 82.32.090)

• A 5% assessment penalty may be assessed if the
return is substantially underpaid. (RCW 82.32.090)

• Interest'will accrue from the first day of the month
following the due date, until paid. (RCW 82.32.050)

Need help? Unsure how to file?

For Internet Assistance - Go to the Department of

Revenue's web site at dor.wa.gov.

Get instructions for completing the Business &
Occupation Activities Return, Local Sales and Use
Tax Addendum, and other tax related forms.

For Telephone Assistance, or if this return does not

include your reporting classifications, please call the

Telephone Information Center at 1-800-647-7706.

x .00015

12. Total Tax Due from Section II
(Transfer total to page 1 line 19.)

13. Small Business B&O
Tax Credit

[815]

14. International Services [855]
Credit

15. B&0 Credit for Syrup [945]
Tax Paid

16. Other Credits (Attach
appropriate documents.)

[810]

17. Total Credit (Transfer total to
page 1, line 22.)

TaxDueCi or Coun

Tax Due

Tax Due

Ill. Credits

Amount of Credit

Amount of Credit

EE

Amount of Credit

Amount of Credit

FTTIIII=
Amount of Credit

Applying for a Penalty Waiver?

q Check this box and attach a waiver request.
For penalty waiver criteria information, go to dor.wa.gov, or you may call 1-800-334-8969 and enter code 429

Want an easier way to file?

Go to dor.wa.gov. Register for E-file and you can file your return quickly and easily. For assistance, call 1-877-345-3353

For tax assistance or to request this document in an alternate format, visit http://dor.wa.gov or call
1-800-647-7706. Teletype (TTY) users may call

(360) 705-6718.

Page 2

Internet/Fax (4-28-11)



Mail to: April-May-June 2011
StateofWashinglon
Department of Revenue Business & Occupation Activities
POBox34051 Deduction Detail

-Seattle, WA 98124-1051

► Use Black Ink and Attach this Original Form to your Business & Occupation Activities Return.

th' e if ou do not have deductions, do not return this page.a

Q2 11

g . y• If you have deducttons, return Is p
• We cannot approve deductions taken on the Business & Occupation Activities Return that are not itemized on

pages 3 and 4.
• Report deductions under the heading that corresponds to your reporting activity.
• Transfer the total deduction amount for each classification from this page to the corresponding line on page 1 of your tax

return.

If completing, fill out name, tax registration number and attach to your Business 8 Occu ation Activities Retum.

Name: Tax Registration Number

1. Travel Agent Comm/Tour Operator; Intl Charter Freight
Brokers; Stevedoring; Licensed Boarding Homes

I.D.

[2801]

Cash & Trade Discounts [2802]

Other (Explain below): [2899]

Total

2.lnsurance Producers; Title Insurance Agents; Surplus
."- Line Broker Commissions

I.D.

[1401]

Other (Explain below): [1499]

Total^
^^. 3. Royalties; Child Care

I.D.

Bad Debts [8001]^
Cash & Trade Discounts [8002]^
Advances Reimburse- [8007]
ments; Rtns & Allowances^
Other (Explain below): [8099]^=

Total OIDIT-I=

4. Wholesaling .'^.

Bad Debts

I.D. Amount

[0301] rMOITE=

Cash & Trade Discounts [0302]

Interstate & Foreign Sales [0304]

Motor Vehicle Fuel Tax [0305]

Casual Sales;
Accommodation Sales

Advances Reimburse-
ments; Rtns &Allowances

No Local Activity

[0306]

[0307]

[0308]

Other (Explain below): [0399]

Total

5. For Profit Hospitals; Scientific R&D

I.D.

[13501 ]

Cash & Trade Discounts [13502]

Apportionment (Interstate [13504]
& Foreign Sales)

Advances Reimburse- [13507]
ments; Rtns & Allowances

Qualified Initiation Fees; [13511]
Dues; Contributions Recd

Artistic/Cultural Activities [13516]

Other (Explain below): [13599]

Total

Page 3

Internet/Fax (4-28-11)



6. Service & Other Activities

Bad Debts [0401]

Cash & Trade Discounts [0402]

Apportionment (Interstate [0404]
& Foreign Sales)

Reimburse-AdvancesReimburse-[0407]
ments; Rtns & Allowances

Gambling; Prize; Cash [0410]
Pay-Outs

Qualified Initiation Fees; [0411]
Dues; Contributions Rec'd

Interest on Certain [0412]Invest/Loan/Obligations

i i I i I I.tI=

OILEIJ=
^

Artistic/Cultural Activities [0416] I I I 1 I I Ij 1 1 1 [[

Other (Explain below): [04991

Total

file
Washington State Department of Revenue

http://dor.wa.gov

Featur_ page
Pa9^ or,als!

Need help? Call us weekdays
8 a.m. to 5 p.m. at 1-877-345-3353.

f,

A 2.5% processing fee will apply.

► If you have deductions, please
include this Deduction Detail page
with your return.

For tax assistance or to request this
document in an alternate format, visit
http://dor.wa.gov or call 1-800-647-
7706. Teletype (TTY) users may call
(360) 705-6718.

The benefits of E-file
0 Available anytime, anywhere you have

internet access.

0 Fill in the numbers and let E-file do the math.

More accurate than paper, with current
rates and error checking.

Fast, secure and customizable-show
only the lines you need to report.

© File your return early and schedule
your payment for the due date.

Upload files following the simple, step
by step tutorial.

And after you've E-filed, you can also do any
of these tasks through My account:

• Update your business address and phone

• Apply for a reseller permit

• Send a secure e-mail

• Request a tax status letter

Page 4

Internet/Fax (4-28-11)



State Sales and Use Taxes
By ROY G.' and GLADYS C. BLAKEY

A PRESENT twenty-two states inipose general
sales taxes. Their geographical location is shown
on the accompanying map. It will be noted

that there is a concentration in the Middle West, South
Atlantic, South Central and South Mountain divisions,
and a scattering in the West. There seems to be no
correlation between sales tax and income tax states.
The following states have both taxes: Alabama, Ari-
zona, Arkansas, California, Colorado, Iowa, Kansas,
Mississippi, New Mexico, North Carolina, North
Dakota, Oklahoma, South Dakota, Utah and West
Virginia. A few have neither, namely, Florida, Maine,

Nebraska, Nevada and Texas.
A few cities have imposed general sales taxes despite

the obvious difficulty of administering theniin a re-
stricted area. New York and New Orleans are appar-
ently notable examples of successful attempts. These
will be mentioned further, below.

* Professor of Economics. University of Minnesota. Minneapolis.
Minn.

Taxes on sales of selected commodities have been
levied-for many years by the Federal Government, by
every state and by some niunicipalities. General sales
taxes have been contemplated by the Federal Govern-

ment but so far have not been enacted. In 1932 the

Committee on Wavs and Means proposed a manufac-
turers' sales tax but it was rejected by the House of

Representatives. There is some talk of such a tax
now, not only to raise needed funds but also to con-
serve strategic materials and to restrict spending in
the effort to curb inflation. One of the arguments
against it is that complexities would arise in the states

now levying general sales taxes.
The present relative fiscal importance of sales and

other taxes for state purposes is shown in Figure 1.

The Recent Sales Tax Movement

The adoption of general sales taxes by niore than
half of the American commonwealths in the middle
1930's was primarily the result of the great post war

States with Sales Taxes-January 1, 1942

®

V(XXX

RETAIL SALES TAXES

GENERAL SALES TAXES

® GROSS RECEIPTE TAXES

® GROSSINCOME TAXES
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Fig. 1

Sources of State Tax Collections-1941 *

Property taxes-

Motor vehicle licenses-9%

Income taxes-9%

axes on specific businesses-1096

Unemplo ment compensation
20%

Sales taxes
4096

These sales tax laws have been repealed or have
expired in nine states. Why? The Georgia law, a
complex gross receipts tax in force only two years, was
allowed to expire in 1931 as originally provided and
was succeeded by a net income tax. This law is de-
scribed as follows by a state officer:

"It was designed to relieve a temporary deficiency in the
State Treasury. The rate was 2 nlills for retail business,
one mill for wholesale business and % mill for manufacturing
business, applicable to gross receipts in excess of $20,000,

tbus the rate was so small that it could not be passed on to

the consumer. The exemption was so large that all of the

small businesses in the state were excluded entirely in the

taxation and it proved to be more of a nuisance really than

anything else. Therefore, wllen the date for the expiration
of this tax expired the tax was allowed to die a natural death,

having served to a certain extent its intended purpose."'

The Idaho law was rejected by the electors in March,
1937, after a two years' trial. This law was poorly
drafted in that there was no provision for collecting
the tax on articles selling for less than 50 cents, on
which the tax would have been in fractions of a cent.
Therefore the law was inequitable in that it exempted
many stores selling low priced articles. The law met
objection also from automobile dealers in towns on the
borders of states that had'no sales tax.

The Kentucky law was repealed in 1936 after the
election of Governor Chandler who made the issue one
of the leading planks in his campaign platform. As a
result the legislature enacted a new fiscal program for
the statein which.a net income tax wasan important
part.2 The Maryland 1 per cent tax that went into
effect in April, 1935, was repealed in March, 1936, ex-
cept for the tax on sales of automobiles which is still
imposed. The New Jersey act was in effect only from
July 1 to October 25, 1935. It was repealed by a spe-
cial session of the legislature called for that purpose as
the result of a campaign against the tax.3 The New
York state tax was an emergency measure in effect
from May 1, 1933, to June 30, 1934. The Vermont law
was declared unconstitutional in 1935, hence was re-
pealed.° The Pennsylvania emergency relief tax was
effective for only six months beginning August 19,
1932. It was unpopular with consumers and retailers,
disappointing as a producer of revenue, and difiicult to
administer s A constitutional amendment to prohibit
a general sales tax in Louisiana was defeated at an
election April 16,1940, but the newly elected governor

^ Letter of Mr. L. S. Radford, Auditor Income Tax Unit, Georgia
Department of Revenue, to the authors, December 17, 1941.

' Martin, "Recent Kentucky Tax Legislation and the Farmer,"
Tax Magazine, 16:921, September, 1938.

The State Commissioner wrote to the authors San. 2, 1942: "The
available data indicate that the repeal of the law was entirely due
to opposition by the people, which oppositton, of cuurse, Included
consumers and retailers. The data also indicate that during the
time the law was in effect lt was being successfully adminlstered.
After the initial steps were lnstltuted the problems presented as to
number and compllcatlon were about on a par with those which
usually arise In the administration of other forms of taxation."

Crent Atlantic 6 Paeyia Tea Co. V. Harvey, 177 Atl. 423.
Letter of Ralph B. Umsted, Senior Counsel, Pennsylvania De•

partment of Revenue, to the authors, 7anuary 7, 1942.

depression. The foundations of the formerly dependable
revenues had been undermined or destroyed while the
demands for former governmental services increased
and, in addition, there were overwhelming demands
for the national, state and local governments to come
to the financial relief of great sections of the business
and economic groups and to the rescue of millions of
unemployed and partly employed individuals and fam-
ilies. Except for West Virginia, which started the
movement in 1921, most of these taxes were adopted
between 1933 and 1936. It is not a mere coincidence
that this period covers the enactment of the Federal
Social Security Act. Many administrators were ap-
prehensive of the states' ability to meet federal grants
to the aged but knew they must fall in line, especially
as the Townsend Old-age Pension Plan was so favor-
ably viewed by many of the voters and its proponents
were so well organized in many states. At some time
in this period general sales taxes have been imposed
by thirty-one states. But no state has joined the

movement since 1937.'

^ U. S. Census, State and Local Govetnment Study No. 16, Oct. 6.

1941.
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March, 1942 STATE SALES AND USE TAXES 157

of that state promised to have the sales tax repealed.
This was done and the law expired December 31, 1940.

Several of the sales tax laws were introduced as
temporary measures. This was the case with the
Georgia law mentioned above. In 1937, Alabama pro-
vided for the expiration of its law in 1939, but in the
1939 revision no limit was set. Similarly Arkansas'
1939 expiration provision was repealed. Missouri set
December 31, 1939, as the expiration date, but in July,
1939, it was continued until December 31, 1941, and in
1941 again continued for two years. In 1939 North
Carolina repealed the provision that the tax expire
June 30, 1939. The law now reads that the tax shall
continue "until otherwise provided by law." North
Dakota and Oklahoma provided for the expiration of
the tax in 1941 but their legislatures continued them.
The new law in North Dakota sets June 30, 1943, as

the expiration date. The Oklahoma law has no limi-
tation. Illinois provided for reduction of the rate from.

3 per cent to 2 per cent in 1941. This reduction was
effected though the previous law made 1939 the date

As stated above, sales taxes are irnposed by two
important cities, New York ancl New Orleans. Several
smaller cities especially in West Virginia° have also
imposed sales taxes for some time. Philadelphia and
St. Louis tried such taxes and discontinued thent.
The New York tax, 1% of retail sales, is one of several
taxes imposed in the depression to raise funds for
emergency relief. Fiscal results have been so great
that state legislators fear the proceeds may be diverted
to other purposes and the tax become permanent10
The New Orleans rate has recently been raised from
2% to 3%. This tax yielded about $1,470,000 in 1940,

about 17.2% of total revenue.

Types of Sales Taxes

Fifteen of the twenty-two states impose the tax on
retail sales only. The other seven provide for more
extensive coverage. The Arizona law applies not only
to retail sales but also to sales of manufacturers and
that of North Carolina to sales of wholesalers as well
as retailers. These taxes are sometimes classified as

for this change. "general sales taxes" and are so indicated on the map."

An interesting trend in 1941 was shown by the re- rThey are, however, not so general or inclusive as taxes
duction of rates in several states. Illinois has been levied by five.other states. Three states, Mississippi,
mentioned above. South Dakota, Indiana, and New New M. exico and Washington, extend the base to sales
York City also lowered their rates. On the other hand of all tangible property including oil, mineral products
Washington increased its rate from 2% to 3%. and gas to sales of services of utilities and transporta-

The following seventeen states and the District of tion companies. Their levies are called gross receipts

Columbia ° have never imposed general retail sales taxes. The laws of West Virginia and Indiana are
taxes: Connecticut, Delaware, Florida, Maine, Massa- the most inclusive and tax, in addition to sales of all
chusetts, Minnesota, Montana, Nebraska, New Hamp- tangible property, income from personal services, rent

shire, Nevada, Oregon, Rhode Island, South Carolina, and other sources. Their levies are called gross in-
Tennessee, Texas, Virginia and Wisconsin. In three come taxes. There are, however, many differences in
of these states measures,passed by the legislature were the rates, exemptions and other provisions of sales tax
defeated when referred to the people. Oregon voters statutes; therefore, the various laws will be analyzed

refused to ratify such taxes in 1934, 1935 and 1938? briefly.
The campaigns, especially the first two, were vigorously
conducted by both sides. Despite emphasis on needs
of greater school aid for rural districts and well or-
ganized pleas for pensions for the aged, the voters pro-
tested that they already had as many different kinds of
taxes as they cared to pay. In 1937, Maine defeated
by a 2 to 1 vote a proposal to finance old-age- assistance
and a more extended educational program by a 1%
sales tax. It was fought by merchants, labor and the
Grange. The Republican governor and other admin-
istration leaders, joined by certain educational inter-
ests, worked for the tax.8 The New Hampshire
electors rejected a measure submitted in 1938 by the
Constitutional Convention to impose sales, inheritance

and a more general income tax.

^ Between 1937 and 1939 the District of Columbia imposed a prlvt-
lege tax on business measured by gross recelpts; but the officials
did not consider tt a true sales tax. It was superseded by a net
income tax.

* Naw York Times, May 27. 1934, October 13, 1935.
8 New York Times, August 16. 17, 22. 1937.

Retail Sales Taxes

(a) Rates.-The rate most commonly imposed, 2 per

cent on retail sales, is that of Alabama, Arizona,

Arkansas, Colorado, Illinois, Iowa, Kansas, Mississippi,

Missouri, New Mexico, North Dakota, Oklahoma,

South Dakota, Utah, West Virginia and Wyoming.

Alabama and Mississippi, however, have a lower rate

for automobiles (.5 per cent) and Mississippi also

° Charleston, Huntington, Dunbar, Wheeling, Bluefleld, Morgan-

of business rather dtha
Welch.

n sales hhene ^avoid theeproblemsoi evasion
from goods purchased outside the city.

- New York Times, March 24. 1940; August 7, 1941.
The New York law exempts food except In restaurants. Sales of

gas,holic beverages were ormerly taxed tt%. wAll were reduced to 1%
telephone

In October. 1941.
>aFor further dralls of these classes see the discussion of general

sales and turnover taxes below. The term "general sales taxes"

Is used In several ways. It Is often applied to the whole category
of retall sales taxes, gross receipts taxes and gross Income taxes 1n
contrast to excises on partiaular commodities sueh as 1lquors,
tobacco, gasollne. etc. It fs in this more Inclusive sense that 1t is

used In Ftgure 2 below.

HeinOnline -- 20 Taxes 157 1942



158 T A X E S - The Tax Magazine March, 1942

has a low rate (1 per cent) for milk, while New York
City has a rate of I per cent on all taxables. Five
states impose a 3 per cent rate, namely California,
Michigan, North Carolina, Ohio and WashingtonJ'
In 1941 the only state with a 1 per cent rate was
Indiana but it becanie % of 1 per cent on January
1, 1942. The burden of the sales tax in Indiana is
heavier, however, than some might infer from the low
rate becatlse that state has a very comprehensive gross
income tax on income from almost every source; in
fact, it comes nearer to a general turnover tax than
that of any state. The Louisiana rate was also 1 per
cent, but as New Orleans also imposed a 1 per cent
tax on sales, the effective rate for many citizens of the

state was 2 per cent."
Fig. 2

Collections of State Motor Vehicle Fuel Sales, General Sales,
and Tobacco Sales Taxes-1924-1941 *
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whether religious, municipal, or county while South
Dakota exenlpts fairs, races, and contests by schools
and charitable organizations. Iowa and Kansas ex-
empt county fairs. Amusements are not mentioned
in the laws of Colorado, Louisiana, Michigan and Ohio.

Sales of gas, electricity, and water by utilities for
domestic use are taxed in Arkansas, Iowa, Kansas,
Missouri, North Dakota, Oklahoma, South Dakota,
Utah and Washington. Water is exempt, but gas and
electricity are taxed in Michigan and Wyoming. The
Illinois tax applies to gross receipts from transmitting
telephone and telegraph messages or from distributing
gas and electricity not for resale.11 No mention is
made of water in the Colorado law but other utilities
are taxed. Michigan requires even municipal utility
plants to secure a license and to pay the sales tax.
Wyoniing also taxes municipal plants.

Communications services-telephone, telegraph, and
radio-are taxed in Colorado, Iowa, Kansas, North
Dakota, Oklahoma, South Dakota and Washington.
Radio is not mentioned, but telephone and telegraph
services are taxed in Arkansas, Missouri, Utah and
Wyoming. Colorado is unique among the retail sales
tax states in applying a special sales tax to personal

services.
Transportation of freight is taxed in Colorado, Michi-

gan and Washington; Wyoming taxes it when intra-
state, although even then farm products going to
processing plants are exempt. When the purchaser
pa,vs delivery charges separately, certain states ex-
empt freight. This is the case in California, Iowa,
Kansas, Louisiana, Missouri, North Dakota and, when
title to property passes f.o.b. factory, under the laws
of Illinois, Louisiana, and Missouri. The laws of
Arkansas and Oklahoma do not mention taxation of
freight. Transportation of passengers is exempt in
Alabama, California, Colorado, Iowa, Louisiana, North
Dakota, Ohio, South Dakota, and West Virginia. Bus
fares are exempt in Missouri and were in Louisiana.
For school children, Oklahoma exempts fares of 15

1930 1935 1940 cents or less.
F i aca 1 Yea r Although states cannot, under the present law, levy

1925

(b) What Is Taxed.-California taxes sales of a sales tax on national banks, the United States Su-
tangible property only. Most of the other states ex- preme Court has upheld the Colorado tax on safety
tend the base to include other sources, especially deposit boxes, as a tax on tlie user of the box."
alitusements and utilities. Those that tax amusements (e) Exentptions front Retail Sales Taxes.-Prac-
are Alabama, Arkansas, Iowa, Kansas, Missouri, North tically all states expressly exempt: (1) casual sales,
Dakota, Oklahoma, South Datcota, Utah, Washington, (2) sales to the Federal Government and (3) sales in
West Virginia and Wyoming. The states vary in their interstate commerce. The first exemption is primarily
policies, however Alabama taxes even the athletic to facilitate administration. The second is because of
contests of schools and of all other organizations Supreme Court decisions holding that such taxation

U. S. cenaus, State and noaat conetament studv Na. 16. oM• e, infringes the sovereign power of the Federal Govern-
1941.

u This rate was raised from 2% in 1941. The law stated that the ` '• Tazatlon of utilities was included In the original Illino s sa les

3% rate "may be reduced to 2clo upon enactment and )udlcial ap- not be a s
under atlawut ex1 gU9a B b ed persona^l tprapertyula

Bank V. Bedford, 310 U. S. 41, ( 1940).
proval oP a net Income [ex law."

Orleanseinc eas d the rate to 2%and Inl 1941Dto

December 31, 1940, New ^u CottNado enacted.
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ment.1e The third is because of Suprenie Court de-
cisions holding that such taxes infringe the authority
of the Federal Government to regulate interstate
commerce.'T In order to obviate the difficulties arising
from this latter doctrine sales tax states developed use
taxes. These taxes are discussed below.

Food, except that sold in restaurants, is exempt in
California, New York City and Ohio. Ohio also ex-
empts food sold to students in dormitories, cafeterias
and fraternity houses. Alabama, Arkansas, Oklahoma
and Utah exempt school lunches, while Utah extends
the exemption to meals served by churches and char-
itable institutions. A few states exempt a limited list
of foods. North Carolina, for example, does not tax
flour, meal, lard, milk, molasses, salt, sugar, coffee,
bread and rolls. Alabama exempts a more extensive
list-sweet milk, buttermilk, corn meal, flour, sugar,
coffee, white meat (dry salt sides, salt fat backs, plates,
bellies). Ice is exempt in Ohio and North Carolina.
\\rashington exempts milk, fruit, vegetables, butter,
eggs, cheese and bread. By a recent amendment West
Virginia exempted from the retail sales tax bread, butter,
eggs, flour and milk. Most states exempt sales to
charitable organizations.

The retative importance of taxes on food is shown
by reports of several sales tax states. Illinois esti-
mates that, in 1940, $27,000,000 of the $90,000,000 rev-
enue came from taxes on food. Michigan estimates
that almost 28 per cent of the tax collected in the period
1933-1939 was on food; in 1940, $16,973,164 or 28.6
per cent, was collected from this source and in 1941,
27.48 per cent'a Such exemptions help the poor but
are in disfavor in some quarters, not only because of
considerations of revenue but, also, because of admin-
istrative complications. It should be noted, too, that
no state exempts food sold in restaurants.

Several states exempt farm products sold by the farmer
to the consumer. In Alabama, Arizona, Arkansas,
Louisiana, Mississippi, New Mexico and North Caro-
lina. the exemption is by express provisions of the law;
in Utah, by regulation. Arkansas exempts such prod-
ucts only if the products are sold on the farm by

Prior to 1939 Californla taxed all sales to the Federal Govern-
ment. This policy met such opposition that various agencies
threatened to purchase all supplies outside the state. The state
eventuallymade a few concessions and flnally the legislature ex-
empted all sales to the Federal Government. Meanwhile by the
Hayden-Cartwrlght Act states were permitted to Impose the gasoline
tax on motor fuel sold on federal reservatlons. Sales tax states
having large areas of federal parks. Indian reservatlons and mll-
Itary posts flnaily convinced Congress of the need for extending
the privilege in order to Impose their taxes equltably.

The so-called Buck Resolution, an Act ,passed Oct. 91 1940, which
beceme effective Jan. 1, 1941, gave the states power to collect selec-
ttve or general sales taxes made on gavernment property, except
In quartermasters' stores, naval stores and post canteens. or on
sales to the Federal Government.

But see McColdrick V. Berwind.White Coal Mining Co., 309 U. S.
33 (1940), discussed below.

u Robert S. Ford and E. Fenton Shepard, Michigam Retail Sales
and Use Taaea, Table V; Annual Reporte of the Michigan State
Board of Tax Administration. These Reports are particularly val-
uable because they analyze sources of tax by industry.

producer or grower; South Dakota and West Virginia,
only if the sales are casual. Arkansas limits exemp-
tion of dairy products to farmers owning not more
than five cows. Four states make no mention of such
products-California, Iowa, Washington and Wyoming.
Many other concessions are made to farmers. All or
some of the following are exempt in most states: live-
stock, fertilizer, feed and seeds sold to farmers. Pro-
fessor Ford has pointed out that the Michigan
complexities and distinctibns in classes of goods have
really resulted in exempting the farmer. Poultry and
livestock for sale and goods used bv farmers in rais-
ing crops are exempt but those used in producing for
their owil consuniption are taxable. Furthermore, the
law requires the farmer to keep complicated accounts
of goods sold, whether sold to the processors or to
consumers. Frequentlv several rules apply to the
farmer and "as a result it is very difficult to collect the
tax legally due the state government on sales to the
farmers and on sales by farmers direct to consumers"?9

Resale of farm machinery taken in exchange for
new machinery otherwise taxed is exempt in South
Dakota. Cotton seed is exempt in Alabama, Arkansas

and Mississippi.
Several states grant special exemptionsfor local

industries. Ohio exempts "ships, gas-filled dirigibles,
or vessels used in interstate commerce and repairs,
fuel and lubricants therefor". California exempts gold
and silver bullion, aircraft and aircraft parts sold to the
United 'States. Louisiana exempted ship chandlers'
supplies for use in coastwise and foreign commerce.
North Carolina exempts sea food sold by fishermen.
Kansas exempts sales of electricity, coal, gas, fuel oil
for use in farming, processing, mining, drilling and

refining.

General Sales or Turnover Taxes

The preceding discussion has been limited to retail
sales taxes. States imposing more extensive sales
taxes vary the rates according to the kind of business.
Of the states imposing "general" sales taxes, North
Carolina taxes sales at wholesale 1/20 of one per cent;
Arizona taxes sales of manufacturers, poultry pro-

ducers and meat packers % of one per cent.

States imposing gross receipts taxes have long

schedules of rates. Mississippi for example has al-

most thirty categories, with rates varying from % of

one per cent for jobbers and feed manufacturers to 2

per cent for transportation, certain utilities and pipe

lines. New Mexico's schedule ranges from % of one

per cent for gas and electricity, if used for irrigation

and manufacturing purposes, to 2 per cent for produc-

^r Robert S. Ford and E. Fenton Shepard, op. cit., p. 24.
The writers' experlences during summers in Michlgan would lead

one to think that the farmer makes little pretense of collecting the
tax on products seld to consumers.
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ing oil and natural gas, and for amusements, income

from professions, brokers and real estate commissions,

and public utilities. I

Washington has a simpler schedule and lower rates.
The minimum is 1/100 of one per cent of gross re-

ceipts of purchasers of wheat, oats and barley; the
maximum is r/z of one per cent for "miscellaneous

business and professions."

West Virginia follows the pattern of a long schedule.
Rates are generally higher than those of the other
states. The minimum .39 per cent applies to manu-

facturers, the maximum 7.8 per cent to producers of

natural gas (over $5,000). In order to increase rev-
enue in 1939 without disturbing the basic rates, the
state imposed a surtax of 30 per cent of the normal
tax on most businesses. Indiana has only three rates :
% of one per cent for retailers, % of one per cent for

wholesalers and one per cent for all other business.

Prior to 1942, Indiana'retailers paid one per cent.

Three states grant some exemption. Washington
exempts those whose gross sales are less than $600
for a bi-monthly period. Indiana grants an annual ex-
emption of $3,000 for retailers and $1,000 for others.
West Virginia permits a deduction of $25 in tax per year.

South Dakota imposed a gross income tax from 1933
to 1935 but changed to a retail sales tax. The gross
income tax was a failure from the revenue point of

view, partly because it was in effect during the period
of drouth, grasshoppers, epidemics among the cattle
and very low agricultural prices. It was a failure also
because it required a voluntary tax from the agricul-
tural population. On this point a state official wrote :

"This is extremely impractical insofar as South Dakota
agriculturalists are concerned as the great percentage of farm-
ers do not and will not keep adequate sets of records on
which a voluntary tax payment of this nature could be made.
They much prefer to let the tax payment be automatic and
the records and returns be made by another person. The
1940 census revealed that 306,670 persons, slightly less than
one-half the total population, lived on farms in South Dakota.
It naturally follows that the enforcement of a gross income
tax under these circumstances was extremely impractical as
most farmers who have a small amount of tax to pay would
be hard to contact and somewhat difficult to deal with on a
business-like basis after they were contacted. The small tax
which they would owe in each individual case would not seem
to warrant the administrative costs in making the contact.
In other words, from the standpoint of this type of adminis-
tration, the cost of administration would be prohibitive.1S0

Finally, much of the impact of this gross income

tax fell on the retailers, many of whom were oper-

ating at a loss. The law required payment of tax on

gross income whether the business showed profit

or loss.

Letter of Gordon Feldhaus. Deputy Direetor of Taxation, to
the authors, December 19, 1941,

Administration

In most states the retail sales tax is coiisidered •ait
excise on the privilege of engaging in business or sell-
ing; in six states the basis is the transaction, that is,
the retail sale of tangible personal property, hence the
merchant must collect the exact amount of tax froin
each purchaser. In either case the merchant is re-
sponsible for the collection of the tax.'r In either case
also the measure of the tax is gross proceeds of the

business.

Several states require the merchant to add the tax
to the sale price, and forbid him to absorb the tax.
Such mandatory provisions have been held invalid in
California by the state Supreme Court and in Arizona
and New Mexico by rulings of their attorneys general.
If a merchant in Illinois or Indiana includes the tax in
the sale price, he is responsible for paying the tax on
the entire amount. At least four states pern»t the
sales tax to be passed on to the consumer.

Most states require all merchants to secure licenses;
in fact, Indiana and Missouri seem to be the only ones
that do not°R Six states require registration but exact
no fee°9 License charges range from a minimum of
$.50annually (Iowa, North Dakota, South Dakota) to
a maximum of $2.50 (Colorado). The most common
amount is $1.00.='

Michigan requires not only registration and a fee
but, in certain cases, even a bond to insure sales tax
payments. An amendment in 1939 permitted the sales
tax administrators to require surety bonds of not less
than $1,000 nor more than $25,000 to be filed by a
taxpayer who had previously failed to pay the tax due.

In some states the auditing is a vast undertaking.
In California there were 177,351 licensed taxpayers in
1939 and 881,088 returns were audited in the year. In
Illinois the number of returns received in 1938 was
1,636,204; in Indiana, 433,148 (1939); in Michigan,
1,033,927 (1939);in Ohio, 415,268 (1938).25

The procedures of the states vary with respect to
requirements for merchants' reporfing. Nine statesRO
require the tax to be computed on total amount of
charge and cash sales and reported on the i'eturn sub-

On this point the Deputy Director of Taxatlon of South Dakota
wrote December 19, 1941: "With the gross income tax ar. a back-
ground, the retail sales tax has been on a more practical basis from
the start and the fact that the retailer may pass the tax on to the
consumer on all transactions has made it much more popular than
the old gross income tax. In additlon, the agricultural group pays
the tax to the retailer when making a purchase and the retaller
Is bound by the taw to handle all the book-work relieving the
farmer from what he considers an unbearable nuisance."

° Indiana requlres licenses from only those who pay the gross
income tax.

»Alabama, Arkansas, Illinols, Kansas, Oklahoma, West Virginia.
++Arizona, Californla, Michigan, Mississippi. New Mexico, North

Caroltna, Ohio, Washington.
u The amount of tax paid per return in 1938 was $99.40 in Cati-

fornta; $49.40 in Illinois: $46.10 in Indiana; $49.50 In Michigan:
and $99 In Ohio (Ford, op. c{t., p. 60).

- California, Iowa, North Carolina, North Dakota, Ohio, Okla-
homa, South Dakota, Utah, West Vlrginla.
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mitted immediately after the date of sale. Six require
the tax to be computed on the amount of collections
from such sales during the preceding taxing period."

As to installment and conditional sales, six require the
tax to be computed oti the selling price48 and nine on
the collections in the period.°B ThreeBO allow the
seller to report either according to selling price or,

collections.
Only a few states allow the merchant any compen-

sation for collecting the tax. The 1941 law of Illi-
nois favors the sellers to a slight extent by specifying
that the tax shall be 2 per cent of 98 per cent of gross
receipts. In Michigan there is a flat exemption of
$600 a year from gross sales, applicable at the rate of
$50 a month." Arkansas permits the taxpayer to re-
tain 2 Per cent of the tax fbr prompt payment; Mis-

souri, 3 per cent.
Ohio allows the merchant to keep a percentage.

Prepaid tax receipts in denominations of 1¢, 2¢ and 3¢
are sold to the roerchant at a discount of 3 per cent;
half of each receipt is to be given to the consumer.
This state has also a novel method of.inducing the con-
sumer to request his receipt. If presented in amounts
of $100 or more by charitable, fraternal or similar or-
ganizations, the state will redeem them. The state
administration justifies this contribution t'o such or-
ganizations on the theory that it encourages enforce-
ment of the laws2

Neither the Ohio nor the Michigan method of reim-
bursing the merchant is satisfactory, according to
Professor Ford. Costs to the merchant depend on the
volume and tvpe of business and are difficult to deter-
mine. Furthermore, "in the long run these expenses
are included in the costs of doing business and will be

shifted to the consumer".
Many complexities serve to make the sales tax a

difficult one to administer. The definition of a retail
sale is not simple. Each exemption adds to the prob-
lems. Personal services, exempt in most states, may
compiicate administration by being closely related to
selling such is true, for example, of services rendered by
beauty shops, automobile repair shops, optometrists,

funeral directors, contractors and builders.

An example of one difficulty is cited in the 1941
amendment to the Colorado sales tax law. In the ex-
changes of used goods for new ones, especially farm

Alabama. Colorado, Iliinols. Indlana. Missouri, Wyoming.
Catifornia, Ohio, Oklahoma, Utah. Washtngton. West Vlrginia.
Alabama, Illinois, Indiana. Iowa. Missouri. North Carolina.

North Dakota. South Dakota, Wyoming.
Colorado, Kansas, New Mexlco.
Professor Ford advocates the eltminatlan of thls exemption

because 1t does not reduce costs or otherwise simplify adminlstra-
tlon. On the contrary, it reduces yield and probably results in

evasion. Op. cit., pp. 39,126.
A This Plan has at least two advantages: ( 1) it lessens evasion

because the only way the tax could be avoided would be by rol-

luslon between seller and buyer; (2) tt permits the consumer to
deduct the sales tax in computing federal income tax. (Ford. op.

cit., P. 125.)
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machinery, tractors, trucks and automobiles, the sales
tax might have been applied several times during the
successive transactions. Therefore it was made to
appear that the sale was from the owner of the used
article to the next purchaser, thus eliminating the re-
tailer. To prevent this evasion, the law was amended
in 1941 to define the purchase price of the new article
as exclusive of the value of the used article, provided
the used article is to be sold later by the retailer.

Several states include among their exemptions a
category of "goods for resale" or for further process-
ing. Some articles are easily classified. Others, how-
ever, make administration complicated. Among such
are goods purchased for use in offices and factories.
Since 1935, Michigan has exempted goods used in in-
dustrial processing or in agricultural production. By
regulation this state now exempts sales of tools, dies,
patterns, and machinery used in manufacturing, but
taxes sales of tangible personal property which be-
conies a part of a building, such as pipes and fixtures,
and equipment and supplies used in the sales, pur-
chasing and general administrative departments.

Illinois, Iowa, Oklahoma, North Dakota restrict
exemptions for industrial processing to raw materials
used in producing finished articles for resale. Ohio,
which is not so strict, exempts equipment used by the
I-etailer including cash registers and show cases.

Another type of goods difficult to classify is the

container. Examples are bags, cans, barrels, or paper
and twine. In some cases these containers are used
bv the purchaser; in others, discarded; in others, re-
turned to the seller. State laws vary in their policies

of taxing such articles. _

Cost of Administration

Six states designate the maximum percentage of
the proceeds that shall be expended for administering
the sales tax. The amounts and percentages vary
somewhat, but the.most common percentage, 3, is that
of Arkansas, California, Kansas and Oklahoma. New
Mexico specifies 4 per cent ; Colorado, 5 per cent. This
limitation is not so common as formerly. In 1933 the
California and North Carolina laws specified that 2 per
cent of the proceeds be used for administration ; South
Dakota, 2.2 per cent; Iowa, Oklahoma and New Mex-
ico, 3 per cent; and Arizona, 4 per cent. Until 1939
Wyoming permitted 5 per cent of the proceeds to be
used for administration; then the law specified that
the amount used should be what was necessary. In
1941 the legislature appropriated $140,000 for the
biennium 1941-1943. North Dakota specified 3 per
cent for administration until 1939. The Washington
law at one time allocated $450,000 for the biennium.
In 1940 Louisiana was the only state that specified a
definite amount-not to exceed'$400,000 per annum.
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The present laws of Ohio, Kansas, Alabama, Arizona,
and California state that administrative costs or "the
necessary amount" shall be deducted from the receipts.

As with state income and other taxes, costs of col-
lection cannot always be ascertained because often
several taxes are administered by the same officers
and separate accounting is not made. From the evi-
dence available, costs of collection seem to vary
greatly. (See Table 1.) West Virginia may be cited
as one with very low costs. In 1937 the cost of col-
lecting the gross sales tax was .796 per cent of the
yield; in 1938,.58 per cent, in 1940 and 1941, "less than
one per cent." " In other states costs range from
2 per cent to 5 per cent. Besideshaving an inclu-
sive base and some high rates which make for large
yields and low percentage costs, the state of West
Virginia has an advantage also in that the law has
been in effect many years, hence the auditors know
within a small percentage what each class of business
within the state should pay. If the returns show that
amount of tax due is less than the normal for that
kind, of business, an investigation is ordered. This
includes an audit of the taxpayer's books as well as
a periodical check on daily sales and a comparison
with the federal income tax return. The staff includes

26 field deputies and 12 auditors.

State

Table I

Sales and Use Taxes

Costs of Collection, 1940'

Administrative Per Cent of
Corts Receipts

/In tltowso.nds)

Arizona ^ . . . . . . . . . . . .............. $ 161.3 4

.........Arkansas -.....^^ 170.3 3
California ........., 2,558.0 2.52

Colorado ......................... ...... 5
Illinois ................ .......... 1,788.1 1.9
Indiana ...................... 439.8 2.5
Iowa ............................. 200.1 2_

3Kansas
'Louisiana . .... . ... .. ............ . . 400.0 ...

Michigan .................. ...... 1,052.54 1.74

Mississippi 27.01 4.01

Missouri . . . . . . . . . . . . . . . . . . . . . . . . . 480.0 41.98
:

New Mexico . . . . . . . . . . . . . . . . . . . . ^ ^
^ ^ 54 37 1 7North Dakota ....................

Ohio ..... ...........
.

......
.

3°...........
..................O klahoma ...... 192.5' 1. 9

2 6South Dakota .....................
92.06

.
2.18

Utah
Washington .................. ... 445.06° 1.54

°

West Virginia .................... . ^.

Wyoming ........................ 63.5' 3.3
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California also has had low administration costs:
in 1937 about 1.5 per cent of collectioiis; in 1940, about
2.52 per cent. The counties of the state are grouped
into 13 districts each in charge of an administrator,
a certified public accountant, who has definite re-
sponsibility for locating retailers and checking their
licenses. The state of Washington administered taxes

on retail sales, business, public utilities, cigarettes,

liquor, and admissions at a cost of 1.54 per cent of
collections for the fiscal year ending April 30, 1940.

The costs for the gross income tax and store license

in Indiana for 1934-1940 are shown in Table 2.

Table 2'
Indiana Gross Income Tax

Cost of Collection

Fiscal year Antount Per cent of receipts

1934 $377,275 3.63
1935 488,173 3.58
1936 534,685 3.23
1937 602,472 2.93
1938 769,241 3.44
1939 737,409 3.69
1940 673,239 2.86

• Indiana Department of Treasury, Tax Faats Reuiew. October.

1940, pp. 4647.

Effectiveness of administration is difficult to analyze.
One of the most complete studies of this problem is
that by Robert S. Ford and E. Fenton Shepard of the
retail sales taxes of Michigan and four other compara-
ble states, California, Illinois, Indiana and Ohio.

They conclude:
"Relative efficiency in sales tax administration is very diffi-

cult to determine because of the complexity of the economic
factors affecting sales tax productivity and the differences in
the rate of the tax, the scope of the tax base, and the exeinp-
tions allowed. Furthermore, it would be difficult to agree
as to what constitutes administrative efficiency. That the
percentage costs of administration are small is not conclusive
as to efficiency. Certain it is that a tax is not efficiently
administered unless the state collects, with a fair degree of
equity among taxpayers, approximately the full amount of
tax legally due the state. In view of the complex problems
involved in sales tax administration, it might be reasonable
to think that higher costs will, within limits, reflect more effi-
cient administration. This seenls especially true with respect
to the number employed in auditing taxpayers' accounts. The
large revenues from the California sales tax are probably
caused, in no small measure, by the fact that California
employs a larger number of persons in sales tax administra-
tion, particularly in the field, than do the other states: "

Professor Ford shows conclusively that the sales
tax is not so simple to administer as some have con-
tended. An adequate staff of auditors and field men
is necessary to check compliance with the law. The
necessary regulations and rules are complex and
numerous. Each exemption from the law serves to
complicate administration. Even though the Michi-
gan law has been in effect for seven years it is not

vet considered in satisfactory form.

H Ford, op. cit., P. 62.

• Data from state laws and rePOrts and letters of onlcials.

• Maximum set by law.
• Approximate.
• Estimate based on cost of Sales Tax Division plus share of Gen-

eral Enforcement DSvislon.
• Includes sales, publlc utility, liquor, admissions and use taxes.

e Less than 1%.
* Includes income tax.
•• Letter of H. G. Wiitlamson, Research Assistant of the State Tax

Commissioner, to the authors. Dec. 31, 1941.
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Complications Caused by Federal Excises be an infringement of the commerce clause of the
The Revenue Act of 1941 imposed many excises on Constitution or of the clause prohibiting or limiting

consumers' goods, some of which are collected from the state imposition of import duties.
the manufacturer, some from the retailer. These re- Exemption from the sales tax of goods that had

tail taxes have added complications to the adminis- been bought in another state
ofllocalstnerehantstration of state sales taxes. revenues but increased opposition

Except in New York City, federal taxes paid by the to the sales tax. Merchants without connections in
manufacturer on goods sold to retailers are not non-sales tax states were at a disadvantage compared

allowed as deductions for retail sales tax base in any with those who had connections. The states were
jurisdiction. In this city such taxes must be separated faced with several difficulties in meeting this situation.
from other charges to the retailer. Most important was the provision of the United States

Constitution that Congress shall have power to regu-
"the the tnaanEacturer sells directly to the consumer, late commerce among the states. This had long been
"the situation is not so clear," according to the State construed as meaning that the states could not tax

Tax Review.HS The following eleven states and two interstate transactions.
cities have announced that in such cases the federal In 1934 a group of states appealed to Congress for
excise may be excluded, if the tax is-separately in- legislative remedy. Senator Harrison, Chairman of

per-voiced: Arkan'sas, Illinois, Kansas, Michigan, Mis- the Fiilance Committee, introduced a measure to per-
souri, West Virginia, New Mexico, North Carolina, mit a state to levy a sales tax on certain interstate sales.
North Dakota, Oklahoma, South Dakota, \Nyomi, The bill was passed by the Senate but was not voted
Arew Orleans and New York City. On the other hand, on in the House."
the following states require that the federal tax be
included in the tax base in such situations: Alabama, in r1935i e iand one 1936 tried th edevice nof imposing
Arizona, California, Colorado, Indiana, Mississippi, the levy on the use, storage or consumption of the

Utah and ^Vashington. ro erty. This procedure had been followed in regard
Twenty-hvo jurisdicdons have issued rulings on to tin orts of gasoline in certain states since about

the treatment of the .10 per cent federal tax on retail 1930. In 1937 the use tax of the State of Washington
sales of jewelry, furs and toilet preparations. Three
(California, Indiana and Utah) have held that these was validated by the United States Supreme Court.as
excises must be included in the basis for state taxes. Other states followed the precedents established and
In the others the federal tax need not be included in at present all but six sales tax states impose a use tax.8e

states.
the base upon which state sales taxes are computed. Use te Iina the usematorage,oor^consulmption

In connection with the New York Citv decision to They
of tangible

imposed
personalon property that would be subject

exelude the federal excise tax in computing city sales oto the salestax if bought in the state. In Michigan

taxes, one tax service comments: it was imposed also on sales of electricity by munici-

but new regulation may be a blessing to the consumer, all -owned electric plants which were formerly ex-
The to the retailer it promises to be just another headache. P Y
The latter is already doing a lot of bookkeeping as a gratui- empt from the sales tax.40 Colorado applied the tax
tous collection agent for the city, and he will do a lot more to radio stations which make contracts with out-of-state
if he attempts to compute sales taxes on net prices under authors for continuous possession or use of radio
the new rule. In the case of the federal taxes based upon the
retail price the problem issimple, involving only a separate scripts. Almost all states, either by law or regulatipn,
item on the sales slip or bill. But, where the tax was paid exempt personal property brought into the state bv
by a manufacturer with whom the retailer may have had no non-residents for personal, non-business purposgs.
direct dealings, the latter may be wholly unable to ascertain
the manufacturer's price and the amount of federal tax based Obviously such a tax can be easily evaded in many
thereon, even assuming that he is willing to go to the tronble cases; hence most states realize that it can be euforced

of finding out."' effectively only with respect to goods that cannot be

Use Taxes

Among the most important recent developments

affecting the administration of sales taxes are :(1) the
introduction and judicial validation of supplementary
use and storage taxes, and (2) the new series of
Supreme Court decisions making feasible the taxation

of many sales whose taxation was formerly held to

° Oetober 13. 1941 ( Commerce clearing House. State Tax Services).

m Prentice Hall, 8tate and Local Tax, Report BuI. No. 16. October

14, 1941.

easily concealed when brought into the state,for ex-

ample, automobiles and gasoline. Recognizing this

situation certain states exempt purchases of small
amounts. Oklahoma allows a monthly exemption of

$100; Washington, $50 bi-monthly; Kansas, $20 a

a 73d Congress, Second Sesslon. S. 2897.
+s Honne)ord v. Hi1as Mason, 300 U. S. 577.
m Arizona, Arkansas, Illinois, Indiana, Missouri and West vir-

glnla. Illlnols, however, Imposes a special fee of $15 for lnvesti-
gating the tttle to an automobile purchased outside the state.

u Ilitlesrt upheld the

application of he sales tax to all
Michigan

municipal
Supreme
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month; North Dakota, $50 a quarter; Mississippi, $50

a month or $300 a year. In support of this large ex-

emption the Director of Research of Oklahoma stated:

"The conscientious tax administrator must indeed shudder
to contemplate the enforcement of a use tax witltout a reason-

able exemption. The tax collector already has two strikes
on him, and if he were required to enforce a tax with as higll
a nuisance value as the use tax, without an exemption, he
would soon be in the position of the man who caught the bear
by the tail and couldn't turn loose. One advantage a sub-
stantial use tax exemption gives tax administrators is that
it takes us out of bear country.

"We find that, under the liberal $100 exelnption allowed by

law, most of the smaller articles of commerce can squeeze
through, the principal objects remaining subject to tax in the

hands of individuals for their personal use or enjoyment being

hardware goods, macllinery ( farm and otherwise), musical
instruments such as radios and pianos, and furniture. Farm
machinery, if motorized, is subject to our 2% motor vehicle
tax in the same manner as automobiles and other motor

vehicles. These have to 6e registered and licensed, so the

collection of the tax is considerably simplified." •"

The State of Iowa, however, has adopted a policy

that is very dissimilar. It endeavors to collect the

•• L. D. Melton, "Administration of the Use Tax in Oklahoma."
Proceedings, National Tax Assoclatlon, 1939, p. 259. Referring to

had the eHect of limiting the tax eto the largeJta Paye ste^AtT the
same time it had the effect of eliminating much of the protection
offered to local buslness interests. With the exception of unusually
large Purchases by lndlvlduals for cnnsumptlve purposes the source
of the tax became chlefly business houses. Use Tases and Their

Legal and Eoonomic Backgrownd, p. 50.
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tax on all purchases made through mail order houses
and seems to be doing it successfully.

The use tax has been criticized as a serious hin-
drance to interstate commerce, one of the ntimerous
methods adopted in recent years to set up tariff walls
between the states. It has been characterized as
offering "tremendous possibilities to create trade bar-
riers that will be just as destructive to business in the
United States as those which exist between the vari-
ous countries of the world have proved to be." 42

On the other hand this tax has been validated by
the court and justified by numerous administrators
and economists. Professor Traynor wrote:

"The commerce clause of the fecteral constitution has served
the development of interstate commerce long and well. The
security of commerce is now as firmly established as the
unity of the nation. . . The tables are now turned, with
domestic commerce in the less secure position. The solution
is not too grant special privileges to local business but to
remove special privileges from interstate business.""

Professor Waters of the University of Kansas

pointed out that

"use taxes followed the inequality that attended sales taxes
and were designed to restore equality. . . . Use taxes do
not represent a discriminatory obstruction and they bear upon

interstate commerce only as a sales tax rests upon interstate

commerce.""

The validation of these taxes by the United States
Supreme Court resulted in a series of decisions that
merit more than passing reference. But studies of
use taxeshave been made by others and can be only

briefly noted here.'c
Other contemporaneous and parallel decisions and

developments with respect to sales and related taxes

now make it appear, however, that it may no longer

be necessary for states to employ use taxes to reach

goods brought in from other states. Two cases will

be cited, one involving the New York City tax on

tangible personal property from outside the city, the

other the Iowa tax on goods purchased through mail

order houses. [To be concluded]
:t ♦ s

"I cannot agree with the superficially logical view
that state and local taxes should be reduced in order
to make it easier for taxpayers to bear the burden of
increased federal taxes. It is natural for taxpayers
to attempt to avoid a reduction in their standard of
living, but taxes willnot serve the essential purpose
of helpitig to divert resources to defense production
unless consumer expenditures are sharply reduced."

-Marriner Eccles, St. Paul, Oct. 14, 1941.

a Fred I. Kent, "Effect of Trade Wars upon Our Economlc Life."
Proceedings, Natfonal Conference on Intestate Trede Barrlers,

1939, P. 53.
a Roger J. Traynor, "The California Use Tax," California Law

Reotevl, 24:175 ( 1936).
•• L. L. Waters. U8e Taxes and Their Legal and Eoonomio Back-

ground, Kansas Studies in Buslness. No. 19. 1940. pp. 86-87.

^• Maurice Cr1z, The Use Tax, Public Adminlstmtton Servlea, 194 1;

L. L. Wates, op. cit.; R. J. Traynor, op. cit. and "Tax Decisions

of the Supreme Court," Proceedings National Tax Assoelation, 1939.
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