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I. = INTRODUCTION
The decision below undercuts setiled case law and the comp'feheneive statutory scheme

_that vest the Public Utilities Co'm'miseion of Ohio :(the f‘CQmiss_ien”) with exclus_iv'e: juris:dict’ion
" over rate disp'ut'es between cuStomers aﬁd their ut'ilit'i'es. Indeed, prier'to' the decision below, a
case that ;‘m any respect” mvolved “un;ust .unreasonable or unlawful [rates] was exelueively
_“demgnated [to] the [C]omm15510n ? Kazma:er Supermarket Inc v. Toledo Edison Co., 61 Ohio
.St. 3d 147, 151, 573 N.E.2d 655 (1991). The Eleventh D_istrict Court of Appeals ignored this

j dutho"rity Although that Court r‘eqﬁire‘d thet certain rate-b“as.'e‘d claims pro’ceed .befo'r'e.t‘he
'._‘.-'Commlssxon 1t perrmtted one such claim based-on the same set of facts to proceed in common
pleas court. In doing so, the dec1s1on below undoes settled precedent creates the I'lSk of E
-._y_‘duplicative litigation, and promotes forum shopping a'nd ineon'sistent results.

. This case involves a dispute b‘y residential eleet‘fie utility custormners clairﬁip'g tha‘t 'their :
~utility companies promised them “discounted rete_[s]” essentialiy forever. DiFranco v. First |
_;l’i’r‘tergy, 2011-Ohio-5434, -- N.E.2d --, et‘ﬂ 3 (11th Dist.) (hereinafter “DiFranco Ap'p. Op.”)
(atl;ached at Appx. 4) (quoting Plaintiffs’ Compi.). In February 2010, Plaintiffs filed suit in
common pleas court, alleging that ‘fthe discounted rate . . . was terminated.” Id. Based upon
- the same alleged promises and acﬁohs, Plaintiffs sought to bring, among other elaims, actions for
breach of contract and fraud against defendants The Cleveland Electric Illuminating Company
(“CEI”) and Ohio Edison Company (“Ohio Edison™) (collectively the “Corﬁpa‘nies”) and

FirstBnergy Corp.! Id. at 4, Appx. 6. The Companies moved to dismiss those rate-based

L While FlrstEnergy Corp. is a niamed deféndant, it is not an electric utility and does not provide electtic
service. Nor does it charge rates for electric services to any customers. 1t is a holding company. CE! and Ohio
Edison are wholly owned subsidiaries of FirstEnergy Corp.

-CLI-1983083v1



claims on the gro‘unds that they were subject to the Commission’s exclusive jurisdiction. The
_ trial court granted th"e r’no‘tie‘n as to-all claims.
On appeal, the Eleventh District correctly affirmed the trial court’s dismissal of Plaintiffs’
- contract claim, holding that this e‘lairrl was at base a “promise that [Plaintiffs] wQuldperrrtanentty
be charged the discounted rate."" Id a9 56,59, Apﬁx._ 21, 2"2.-23.= The app'eals coutt, 'hQWever, |
- reinstated Plaintiffs’ fraud claim even though it was prediceted up.ori the very same alleged B
| promise as the contract claim, i.e.,' a promise that Plainttffé would receive a. .“diseo‘unted rate.” Id.
The decision below thus flies in tIt‘e face of eettled 'p"recede'nt establishttig "the-Cor‘hrn.i.ssienfas the
~ exclusive forum in which to pursue a rate ‘dis_plite against a utility. It further enables litigants to
‘pursue duplicetttve litigation in corri]eeting fora by allovri‘ng'them to split their el'a_j'ms and._shop
for ..th'e forum most likely to gra.ﬁt the most favorable result relative to each' 'clair‘n-.

Indeed the appellate court’ 5 de01s1on 1gnores the Court’s precedent that only ‘pure tert”
" claims should proceed in the courts, Full v. Columbia Gas of Ohto Inc., 110 Ohio St. 3d 96,
2006-Ohio-3666, 850 N.E.2d 1190, ﬂ 28-38, and that claims related to rates, even 1f framed as
sounding in tort ‘should be heard by the Commissiofi. Kazmazer Supermarket, Inc., 61 Ohio St
3d:at 153, 573 N.E.2d 655. Because itisa challe'nge to their electric ut111t_y, Plalntlffs fraud -
claim is not a.pure tort. In ‘inv'oking Article IV of the Ohio Constitution to justify removing,
Plaintiffs’ claim from the Commission’s exclusive jurisdiction, DiFranco App. Op. at § 27, the
| court below entirely oyerrode Titie 49 of the Ohio Revised Code, through which the General
Assembly vested the C_omrrrisSion with exchtsive authority to hear rate-based disputes such as
| those raised by Plaintiffs’ fraud claim. Only if Plaintiffs’ fraud claim was a pure tort (which it is
net) would it count as a “justiciable matter” properly brought before a court of common pleas.

Ohio Const. art. IV § 4.04(8).

CLI-1983083v1 2



Because the Co‘mmission’s expertise is necessary to resolve this dispute and the act
complained of — the phase-out of a fariff rate — constitutes a ptactice normally authorized by the
Companiés, only the- Commission has jurisdiction to ticar Plaintiffs’ fraud claim. Allstate Ins Co.
v. Cleveland Elec. Hluminating Co., 119 Ohio St. 3d 301, 2'00'8—Ohio-39'17, 893 N.E.2d_824, 1
11-16.. Cohﬁm‘ﬁng as much, the Commission sp'eciﬁéally cbn’sidéréd and di.sposed of fh_e‘very_
iss_ué's Plain‘tiffs now seek to try in common pleas court BeéaU'se thé -de'cision'b.elow is Bo"th_ :
inconsistent with the Court’s precedent and Revised Code Title 49 and authorizes claim.sp'litting |
, and forum s'hc)pping-, the Court should Teverse. -
1. STATEMENT OF THE CASE AND F_-AC:TS
i | Plainitiffs receiyed'special'eléc'tri‘c rates that were established by the Commission decades

ago. These rates were discounted from sfanda‘rd re_sidentia;l electric rates. Since the
“éstablishment of the special rates, the electric industry, like many industries, has changed. I'n.‘ o
x _-;’Ohio, the Geﬂeral Assembly deregulated part of how .custOmerls‘ putchase electric services. The
‘Commiission, empowered by the General Assembly to effect deregﬁlatio_n,z ﬁltimatc‘ly-came to-
address the discounted rates and, in fact, the very grievances that Plaintiffé seek to try in
‘common pleas court. The history of the sbecial rates, the changes in the electric iﬁdustxy and the
consequent effects on Plaintiffs’ rates and the Commission’s efforts to redress Plaintiffs?
grievances are discu_ssed below. |

A. The History of the Special Electric Heating Rates

During the energy crisis of the 1970s, there was a perceived shortage of natural gas, the
preferred fuel used for space heating. In light of this perceived shortage, CEI requested

permission from the Commission to offer -- and the Commission approved — special electric rates

2 See, e.g. R.C. 4928.03, Appx. 126.

CLI1:1983083v1 ' 3



_ | for c'uston“‘lérs who used electricity'as their main soufce of energy fof space heating or for water
 heating. Ohio Edison later applied for and Was gfaﬂfe’d permission to ﬁffer similar rates for
- electric heating customers. “These rate structures were'deciining' block structures such that the
‘customer’s rate declined with 'gfeater eiectricity us_aée.” (Commission Finding and Order in
 Case No. 10-176-EL-ATA, March 3, 2010 (hereinafter “March 3, 2010 Order”), at § 2 (attached
at Appx. 55).)° |
-Importantly, concerns about natural gas availability were not the only reason fogr the -
: I_ special rates. Prior to 2000, both CEI and Ohio EdisOn wére fully irﬁ‘egrated utiliti‘eé (ds were
.v1rtually all electric ut111ty companies in Ohlo) (0p1n10n and Order, Case No. 10- 176-EL ATA,
May 25 2011 (“May 25,2011 Order”), at p. 2 (attached at Appx. 86) ) leen the growmg
| pop‘u‘la:’rity of air-conditioning in the late 1960s and 1970s; summer peak_electrlclty usage was
o iﬁcreasing at a much faster rate than Wiﬂter peak usage. In turn, and p‘rbblematic‘ally, thé
.. .;‘Companies had to build sufficient éenerating capacity to n;leef their peak summer load, but that
cﬁpacity went underutilized during the winter months. (/d. at p. 9, Appx, 93.)
The special electric heating rates addressed this issue in two ways. TFirst, they increased
the total amount of electricity — kilowatt hours (“kWhs™) — that the utilities sold during thé year,
: : thereby allowing the CEI and OE to spread their fixed costs over a greater number of kWhs.
That, in turn, reduced the price per-kWh that any residential customer would otherwise pay for

electricity. Second, the increase in generation plant operations during the winter months

*In evaluating a motion to dismiss under Rule 12(B)1) of the Ohio Rules of Civil Procedure, this Court
has held that courts are not limited to the allegations of the complaint. Southgate Dev. Corp. v. Columbia Gas
" Transmission Corp., 48 Ohio St.2d 211, 358 N.E.2d 526 (1976), syl. 1 1. Further, this Court has held that it may
take judicial notice of orders issued by a government agericy, including those of the Commission. See City of Akron
- v. Pub. Util. Comm’n, 5 Ohio St. 2d 237, 246, 215 N.E.2d 366 (1966); Firestone v. Indus. Comm’n, 144 Ohio St,
398, 59 N. E.2d 147 (1945), syl. 72 (“This court will take }udlcla] notice of the administrative orders of the Interstate
Commerce Commission.™),

CLI-1983083v] 4



decreased the ne’ed for the Companiés to cycle their generating plants (i.e., to repeatedly start up "
and shut down genefators);' This decrease in cycling reduced the Companiés’ operation and
maintenance expenses. Again, these savings ultimately benefitted all residential customers in the
~ form of lower rates. (Id.) | |
In shott, at one time the special electric heati'ng rates benefited both the Cofnpahié’s and -
- customers —a “win-win-win” situation. The re‘cipi_gnfs of the special rates received lower rates
| during the winter season. Other customers, by virtue of the cost-spreading effects of w.i.ntei~
theating load, paid lower rét'es thian they othe"mfise_: would. .And the utilities could mitigate the.
cycles of high summer peaks and low winter valleys (a_ﬁ'd consequently achieve lower
mainteriance costs) and receive mote revenue.

B..  S.B.3 and the Disappearance of the Rationale for Offering Special Electric
Heating Rates _ '

In 1999, the Generél As‘sémbl'y ené.cte'd. S.B. 3, which restructured the electric industry in | |
" 5:5Chio. S.B. 3 required electric distribution utilities to unbundle eléct’ri'c services and sought to
create a fully competitive market for retail electric generation services. (March 3, _201 0 Ordér at.

93, Appx. 55.) Thus, S.B. 3 provided that pricing, marketing and production of electric
generaﬁon would be separafe from the other rate compdneﬁt's of electric s‘ervi;:.e."1 Reta.'ill
‘generation service theteby became a competiﬁve service, which customers could purchase eithei'
“through an electric utility or through a competitive supplier.
S.B. 3 also provided that an electric distribution utility such as CEI or Ohio Edison could

not provide both a competitive retail electric service and a noncompetitive retail electric service,

* There are three primary components of electricity service: generation, transmission and distribution. -
(May 25,2011 Order at p. 2, Appx. 86.) Generation involves the production of electrical power at generation plants.
Transmission comiprises the bulk-transfer of electrical power from generating plants to electrical substations. At the
culmination of the process, distribution encomipasses the delivery of electricity from electrical substations to
individual customers.

CLI-1983083v1 5



except pursuant to a C_OmniiSsion-app'roved corporate Sep‘ération plan. (Id.) See also. R.C.
© 4928.17, Appx. 129-130 (providing for the implementation of & corporate separation plan). Asa
result of S.B. 3, the Companies transferred t'heir._- generating plénts to a corporate affiliate as,
'Cohtemﬁlafed by their Commission-approved transition plan and now no .longer own generation
pIaﬁts. (May 25, 2011 Order at p. 2, Appx. 86.)
Once CEI and OE no longer owned any genér’ation plﬁnts, these cOr‘npanies were required
.t.o pUrcﬁase generation for their cﬁstomers. Thus, _the Cor‘ﬁp_aniesf 'generationrcc'j'sts'—_ the am0unt S
~that they paid for power — now became esseht‘ially_the. same to serve all customefs'. (d. atp.9,
Appx: 93 D Beéaus‘e the Com‘pé‘niés no longer owﬁed generation faciﬁties, they. also 1o longef-
- had fixed generétion costs. : Similarly, the Compa;nies did not need to make iﬁVestments orincur
expenses relating to the opération, maintenance, installation or éxpansion of such facilities.
.. Giifen that the Companies’ cost structure has_changéd, the increased \ﬁnter usag.é, that
- _f-,-;elec':tric heating custémers-i;:rovide no longer b'eneﬁts the Comfp.anies’ other cus'tcimérs by p’ﬁtting
: downward pressure on rates. (/d.) Because the Compames have no fixed costs for generation

| service, the electric heating revenues do not help to defray such costs. Nor does the additional
winter usage decrease the Companies’ generation expense by allowing the Companies to operate
generation facilities more cconomically because the Companies do not have generation facilities.
For customers that chose to receive generation service througﬁ the Companies, OChio Ediso"ri and
CEI merely pass through all generation charges from their wholesale suppliers. (Id..)

C. The Inconsistency of Declining Block Rates with the Policies of Efﬁciency
and Conservation in S.B. 221

In 2008, the General Assembly enacted S.B. 221, which further undercut the rationale for
providing sp"ecial electric heating rates that encourage electric usage during the winter period.

Among other things, S.B. 221 established a state policy of encouraging conservation and energy

CLI-1983083v1 6



efﬁcrenc'y. R.C. 4928.62, App)r. 124-25.. 'l.“helbill further imposed certain energy efficiency and
. -pedk dermand reduction requirements. R. C. 4928.66, Appx. 131- 133 The special electric |
heating rates, with their declmrng block structure, were mconsrstent wrth this newly enacted state_..
_ _pohcy In partlcular under the declrmng block rates, the greater a customer’s electrrc usage the |
. greater the drscount that customer would receive. (May 25,2011 Order atp. 2, Appx 86 ) Thus,
. the special electric heatrng rates wete antithetical to’ state pohcy by encouraging consumptlon, |
'. '-'rrot'conser\?ation |

"D.  The Phase Out of the Separate Electrrc Heating Rate Schedules and the .
Uninterrupted Continuation of a Dlscount for Electrlc Heating Customers

Because the spec1al electric heating rates &re no longer cons1stent with state pohcy not
. cost-Justlﬁed in light of the change in utility stiucture — the Comimiission was requlred to address

| 'jfﬁthose rates. In particular, while the Commission discontinued the separate spec1al rates, it
| approved riders prov1d1ng credits that have preserved discounts for electrlc heatlng customers.

.'f(See, e.g. March 3, 2010 Order at  4-8, Appx. 55-56.) Thus, electric heating customers have
continued, without interruption, to receive electricity at discounted rates, and discounts r.emain in . '
place today and into the future. The discounts have rernalned in effect w1thout interruption, |

| through the 1mp1ementat10n of credlts to a bill rather than through a specrﬁc discounted rate.
(See May 25, 2011 Order at p. 23, Appx. 107.) As explained below, electric heating customers
did experience an increase in their bills in December 2009, but so did the Companies’ other
customers. Nonetheless, electric heating customers have received without interruption, arld

~ continue to receive, a discount relative to standard residential customers.

1. The Rate Certainty Plan (“RCP”) case and the elimination of special
electric heating rates for new customers

Since the enactment of S.B.3, the Commission has addressed the special electric heating

rates in a series of gradual steps. The first notable change to the rate structure for residential
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customiers occurred when the Commission approved a Rate Certainty Plan (“RCP”)’ for the .-
..Compani'es inJ anuary 2006 as a part of Case No. 0341 12’5-EL-ATA. (March 3,2010 .O.rde'r '.'at"ﬂ] |
. 4, Appx. 55. ) As a result of the RCP and in hght of the changes in how the Companles would |
prov1de generation, customers who were then receiving service under the special electric heatlng
rates were notified that they wonld be perrrntted to remain on those rates as long as the’ rate
' continued to be offered and the cl_lstonier. co‘ntinued to qualify for the rate.. As part of its Qrder in
the RCP case, the Commission determined that new electric _heating cu'storners app‘lying for =
" sérvice d'n and after January 1, 2007, 'however would not be ehg'ible to receive the special
dlscounted rate. (May 25, 2011 Order-at p. 2 Appx 86.)
2. The Comipanies’ 2007 Dlstrlbutwn Rate Case and Rider RDC
While the Companies were transitioning toa deregulated competitive environment for
:generatlon they also applied for an increase in thelr dlstrlbutlon rates. That case, Case No.
07- 55 1-EL-AIR (the “2007 Distribution Rate Case™), resulted in increases and other changes to .
| the dlstr1but10n componernt of the spemal electnc heating rate. (May 25,2011 Order atp. 3,
| Appx. 87. ) The Companies proposed and the Commrsswn approved a s1mp11ﬁed resulen‘nal
distribution rate structure. Previously, CEI and Ohio Edison each had seven residential tarrff
schedules. The 2007 Distribution Rate Case consolidated those various tariff schedules nto a
- single cost-of-service-based residenttal distribution tariff for each cornpany. (Id.) The appro{re_d o
tariff included a flat perakWh charge .f0r all residential customers, eliminating the special B
declining block charge that some residential customers, such as electric heating cuStom‘er‘s, had

previously received. This flat per-kWh charge was then combined with a number of riders,

> The RCP was established as part of the transition from a fully regulated market to a competitive retail-
market. (See May 25, 2011 Order at pp. 2-3, Appx. 86-87.)
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* providing charges and credits, to determine the total custonier distribution charge pet kWh. In
_particular, a residential distribution credit, Rider RDC, was established to mitigatei the adverse
irpact on residential customers, including those receiving the special electric heating rattes. _ ‘(Id.)

" This consolidation into a single rate me'a'nt. the end of _the speeial .electrie heating rates for tho‘é_e o

customers irvho had been grandfathered under the RCP, but led to the.ere_:ation on fiew credits_ for

- “electric hicating 'eustomers'. 3

3. The Companies’ Electric Security Plan and the creation of another
discount for electric heating customers '

S:B. 221 required ¢lectric utilitiés to apply to establish standard service offer generation
) rates for customers who did not seek to purchase generation from another company One method
to establish such rates is through an Electric Secunty Plan (“ESP™), whlch the Compames filed in

Case No. 08-935-EL- SSO for service starting in June 2009 Thus, the thlrd change that 1mpacted'

= re31dent1al rates (and thus 1mpacted the special electric heatrng rates) resulted from the

B -.Compames ESP. Like the 2007 Distribution Rate Case did for the Compa.mes distribution rates '
the ESP eliminated the various numerous residential rate schedules for generation and in their
'place inip‘le'inented a consolidated rate schedule structure. This new generation rate structure |
was based on the structure approved in the distribution case. (March 3,2010 Order at q 5, Anpx.
55-56.)

More specifically, the ESP required the Companies to procure all of their generation
through a competitive bidding process. This competitive bidding process did not differentiate
power procurement among different residential customer classes (e. g electric heatlng customers
and non-electric heating customers). Moreover, under the ESP, niot only would the Companles
not differentiate among residential customers in procuring generation, .but all residential

customers would be charged the same generation rate. (See May 25, 2011 Order at p. 3, Appx.
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87.) The ESP tariffs became effective on June 1, 2009, (Id.) As in the distribution case, N
concurrent with the adoption of a single generation rider, .the ESP esfdbliéhéd other riders that
- provided discounts to the generation charge for c’e.rtain customers.. Speci'ﬁ_Cally, as part of Rider
' EDR_G, electric heating customers who received generation setvices from the Companiés',
received a discount on generation rates otherwise péid by re"sideﬁtial custotners receiving the
sarne services from the Con‘.[panie's.. Together, the discounts from Ridérs RDR andEDR
' .. répfesented a éredit of 3.6 cents per KWh for the November through Marﬁh winter perlod (See '.
- May 25, 2011 Order at pp. 4; 20,. Aplz)x.. 88) |
E. The CommisSioh Investigation aﬁd the Adoptioil of Rider RG‘é
Beginning in the winter period of 20092010, customers éxperienced the changes from
the cumulative effect of the 2007 Distribuﬁon Case and the ESP case. As noted, most of the |
' éom.p_ahies’ customers received a rate increase. Notably, electric heating customers continued to | '
‘receive a discount compared to other résidential cuStomersl. Nev‘e_rthel_ess, the combinéd impéct. _
of tﬁe changes made in the distribution and ESP cases res‘ultéd in vocal custonier c()mpl'ai.nts,. |
“ .par_ti:culaﬂy from the ;electric heating customers. (March 3, 2010 Otder, at 19, Appx. 57.)
- On February 12-; 2010, in an effort to address customers’ concerns, the Companies filed
an applicatién with the Co_mnﬁssion, Case No. 10-176-EL-ATA, seeking to establish a new
| credit that would allow electric heéting customers 1o transition toward stéﬁda:rd residential rates,
This transition would have been even more g£adual than that which had been previously
approved by the Commission through the estab.li'shment of Riders RDC and EDR. These new |
taxiffs would have limited the amount of bill-increases for the vast majority of electric heating

customers.

® Rider EDR stands for Economic Development Rider.
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The CoﬁimiSsion, however, rejected the Companies’ proposal. (/d. at 10, Appx. 57.)
Instead, on March 3, 2010, the Co‘mmissioﬁ directed the Companies to file tariffs fqr no‘h- '
B -.st'a_ndard residential rate cuéto‘mers (including electric heating customers) that would provide
- “bill it‘npé.c"ts” commehsurate with rate levels that existed on December .3 i, 2008. | (Id.) On. ‘: )
| iMarch 17, 2010, the Companies filed these new tariffs as directed. The Companies..achicv.ed. thie
' Commission’s desired bill impacts By establishing a third c‘r‘edit_’ for electric space héa‘ting |
:cus;'tom'f‘:rs',-Rider RGC, in addition fo the existing credits pfoyided- By‘ Riders RDC and EDR. - ..
This new rider si gniﬁcahtly incréased the generation c‘redit ;hat ele“ctf:ic'. heating custbmers_- =
received. -
The Commission further directed the Staft to cqntinu'e its invcs-t'igatio'n “and to .idevéldﬁ a
pI'dCéSS, which ensures that interested parties and stakeholders have a meaningful opportunity to
' .ﬁarti.ci'p.ate in the resolution of the i.s.s'ue's.'raised in this pfoceedi’ng.” (Second Entry on Rehe’a:rjﬁg,
Case No. 10-176-EL-ATA, -Ap‘ril.15, 2010 at § 7 (attached at Appx. 61-62_).)

F. The Commission Acknowledges Its Jurisdiction Over the Allegations in the
Instant Case : ‘

The complaint in this case was filed in February 2010, while the 10-176-EL-ATA cé'se
was proceeding before the Commission. In April 2010, the Commission initially rejected the
argument of intervenor Office of the Ohio Consumers’ Counsel (“OCC”) that the Commission
should conduct an investigation into the “alleged promises and inducements made by the
Companies to ‘all-electric’ residential customers.” (/d. at § 9, Appx. 63.) The Commission found
that the discounts themselves “were provided pursuant (o [the Companies’] Comrﬁission-
approved tariffs.” (Id) The OCC had alleged that additional “promises and inducemerits”
outside of the scope of the tariffs had been made to the customers receiving the special electric

_heating rates. (/d) The Commission, without further findings of fact or law, denied the OCC’s
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| applicatien' for rehearing on this point: The Commission held that such alle‘gatidn's.. were hot |
within its purview and best bro’uéht before “a court of general jurisdiction,” which, in fact, had
essentially already occurred with the filing of the instant ease 1n February 2010_before the .
Geauga County Court of Common Pleas, (Id.)

In September 2010, the trial court d1sm1ssed all of Plaintiffs’ claims for 1ack of subject
matter JUI'ISdICUOl’l and found that Ohio law vested the Cormmission with excluswe Junsdletlon
over such claims. In an order issued on November 10, 2010, the Comrmssmn took note of the |
trial court’s actions and expressly acknowledged that “the Geauga County Coutt of Common
_ Pleas has issued a decision holdin'g' that it lacks ju:ri‘sdictlon 0v’er-'alleg‘at10ns tj:ertatnirtg to the

Cornpames rates and marketlng practices” (1 e., the decision ‘under appeal here). (Fifth Entry on |
---Rehearlng, Case No. 10-176- EL- ATA Nov. 10, 2010 atp. 5 (attached at Appx 81)) The
= Commlssmn held that it “agrees with the Court that claims that customets were to receive rates
| If'.'-tha't are in violation of PUCO—a‘pp‘roVed tariffs or which were not authortzed _by the PUCO are
.1ssues that the PUCO is empowered to decide.” (Id.) Accordingly, the Commission “will
exercise [its] jurisdiction over FirstEnergy’s rates and marketing practices .. T d) The
Commission further authorized “discovery regarding these issues,” and noted that it would allow
parties to present evidence on those issues at a series of public hearings. (/d.) |
1. Commission-sponsored public hearings

| To that end, in October and November of 2010, the Commission conducted a series of six
public heatings across northern Ohio on the issue of the special rates. The purpose of the
hearings was “to provide customers of FirstEnergy a reasonable opportunity to provide public

testimony regarding potential rates to be charged all-electric customers.” (Entry, Case No. 10-

7 The Commission’s referénce to “FirstEnergy” was to CEl Ohio Edison and The Toledo Edison Comipany.
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176.-EL-ATA October 8 .2.010, at 9§ 7 (attached at Appx. 68).) Ina later Entry, the Co'mmissio'tl

' :_ stated that it was “part1cularly interested in receiving more mformauon at the pubhc hearings”

: about three topics. (Entry, Case No 10-176-EL-ATA, October 14,2010, aty 7 (attached at

~ Appx. 73).) The first topic expressly addressed the same allegations of pr‘o_ml_sed rates” and
deceptive marketing practices that Plaintiffs allege in this case. The Commission specifically | 5
sought testimony from all-electric customers about written documentation or contracts regarding
their rates, and W}tet'her there was “a com'mitment that the rate would remain with the honie for
- future owners.” (Id)® Dozens of individual‘s testiﬁed at tttese hearingé oo the topic of the

) special rates and the mark'e‘ting. practices that the Compa:nie’sl- used in offerin'g those:.-rates.t

2, The Commlsswn s five-day ev1dentlary hearing and Oplmon in Case
No. 10-176-EL- ATA :

- Following the conclusmn of these pubhc hearmgs in February 2011, the Comm1ss1on
conducted a five-day evidentiary hearing that focused, in oart, on the existence of any “promises”
or “agreements” regarding the alleged indefinite duration of the special eleCtric rates and any |
_supposedly deceptive marketing practices engaged 1n by the Companies to purchasers of so-
| called “all-electric” homes; (May 25, 2011 Order at p. 23, Appx. 107.) Specifically, the |
VComm‘is’sion heard extensive testimony from members of a consumer group called Citizens. for

Keeping the All-Electric Promise (“CKAP”) that “employees of the Companies enticed
~ customers to switch to electric heating by offering a disc'ounted electric rate.” (Jd. at pp. 14-16;

19-20, Appx. 103-104.) The Commission also heard similar tesﬁmony from the OCC’s expert

_ ¥ The other topics addressed were: (1) whether all-electric customers through the Commission should take
into account in setting rates the difference in cost between heating a home with natural gas or electricity; and (2)
recognizing that policy changes “make it necessary to alter the discount” that may be provided to all-electric
homeowners, what is a “fair way to move or phase in all-electric home bills to accommodate these changes without
causing rate shock and without burdening other customers.” (Entry, Case No. 10-176-EL-ATA, October 14, 2010,

7, Appx. 73.)
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‘witness alleging “per\rasive unfair and deoeptiVe miarketing ptactices” on the part of the -
‘Companies. (fd. at pp. 22-23 , Appx. 106-107.)

On May 25, 2011, the Commission issued its order for Case No. 10-176-EL-ATA. The
‘Commission ordered that the phase-out of the previoltsly ordered discount projided through' |
”.'R‘.'ider RGC e'xterrd over an eight-year per_iod' for most.c_'ustomers‘ who p_reviously had received
service under an all electric rate. (See May 25,2011 Order- at pp. .8 20 Appx. 92, i()4'.) The
Cornrmssron a.lso ordered that the two other dlscounts being prov1ded to electrlc heatrng
- customers through Riders RDC and EDR be continued without change For the first two years of
-~ the program ordered by the Comimnission, discounts for many. electric heating customers Would be
larger tha:n' they ever were. (Id. atp. 23, Appx. 1 07.)

N Notably, in its May 25, 2011 Order, the Commission addressed the evidence and
- atguments presented about the Compariies’ alleged promises regar'diné discounted rates. The
'_CornmissiOn _determirred that CEI and Ohio Edison had not acted improperly. (Id ) The
Commission held that, with regard to |
[C]laims that the Cornpames unfairly and deceptlvely entrced residential
customers and housing developers to commit to electri¢ heating before the Companies
abandoned support for favorable rate treatment, . . . the évidence demonstrates that
discounts for electric heating customers have never been eliminated and that electric

* heating customers have always received a minimum of two discounts. :

(Id.). Moreover, the Comrn‘ission s‘peciﬁcdlly observed that the evidence “does not demonstrate |

how electric heating customers have been misled by FrrstEnergy when these customers have

always reoerved a significant discount on the rates paid by standard service offer customers.” (Id)

® The reference to “FirstEnergy” was to FirstEnergy Corp.’s Ohio electric utilities, /.., CEl, Ohio Edison
and Toledo Edison.
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G. Plaintiffs’ Allegations in Their Coiﬁplai‘nt Before The Court of Conimon
Pleas : _ S : '

In their Complaint filed in the Geauga County Court of Conﬁnoﬂ Pleas, Plainfiffs rnade.
.e.s'se'ntial'I.y the same aIlegdtions regardihg the spec'ial.electric rétes that the Cﬁm"rnissidﬁ
' 0’6nsid'ered and rejected in the 10-176-EL-ATA case. .Plaintiffs-repeatedly alleged that ﬂl_ey
. relied to their detriment on alleged "‘induc’:erﬁeﬂts. ..oral agteeﬁents, _cbVehaﬁtS, 'p'r'orhiée’s and
~ representations” by the Companies fegardin’g the Spéciél electric rates. (Compl. at § 30-31, Appx.
'#‘7; see afsé- zd atq 1_7-19,. 24; 28, 40, 49, Appx. 45-47, 49-51.) Plaintiffs alleged breach of -
contract and fraudulent indﬂce‘ineﬁt (Compl. 4t 945-47, 48-51, Appx. 50-51.) Plaintiffs also
réqu‘es’téd a declaratory judgment that the Comipanies were contracmally_obliged to p'r'oyidé the o
special rates essentially in perpetuity and a permanent inj unction_thaf. would prevent the |
Companies from eliminating the special rates. (Compl. at .39-44, 52-.55, Appx. 49—52.)
‘No doubt cognizant that the Commission har; exclusivé jurisdiction over .cla'im‘s .involvlin'g )
- -rates, P'laintiffs stated that theirs Waé not a “‘rate’ setting case.” (Compl. é,t 112, Appx.. 44 Yet -
references to the special electric rates, and alleged associated promises and representations,
perrh;eated the Complaint. Plaintiffs, for example, alleged_that “Defendants agreed to charge
Plaintiffs - special volume based or off peak usage based rates commonly known as the all
electric home rate, electric water heating rate, and load 'managemen‘f discount rate indeﬁﬁitely:
‘with no limit és to time.” (Compl. at § 1, Appx. 42.) Further, “Defendant]s] agreéci, c"ovenantéd
and represented to Plaintiffs ... who installed electric heat pumps that they would receive a
special discounted rate regardiess if Defendants removed the rate from their filed rate schedule
with the Ohio PUCO.” (Id.) | |
Likewise, Plaintiffs allege that “each were pairties to the oral agreements, representations,

covenants and inducements made by Defendants assuring Plaintiffs ... that they would receive
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thé all electric home rate, electric water heatin‘g rate and/or load mﬁnage'men't' discount.” (Jd. 4t
- _2-, Appx. 42.) Similarly, Plaintiffs alleged the existence of a “gUarantéed”'rate. (Id at920, '
Appx. 46.) Plaintiffs also repeatedly used the term ‘_‘discount's” to.r'e.fe'r to the ratés to which they
| claim they were entitled. (Zd. at'ﬁT 3-4, 15, 21-22, 25, 27, 29, 31, Appx. -42-43, 45-47.)
| Specifically to their fraud claim, Plaintiffs .alleg'ed that Defendarits “falsely represented to |
Plaintiffs” that if Plaintiffs maintained all-electric homés, they would “perménéntly” receive “a
| re‘dﬁced rate, which iﬁ the case of the all elecﬁic home customers was approximately 1.9 cents iin
January, 2009.% (Id. at T 49, Appx. 51.) | |
1. PROCEDURAL HISTORY

: A. The Cb‘urt of Comm‘o‘n Pleas Properly Dismissed The Complaint.

On September 7, '2010,7the Geauga C.ounty Court of Common Pleas dismissed all of
Plaintfffs’ claims for lack of subject mattér jurisdiction. The trial court fouﬂd that the R
.Com'mission had exclusive jurisdiction to hear Plaintiffs’ claims pursuant to Chap_ter'4'905 of the
Ohio Revised Code and seﬁled case law. (See Order of Geauga Cty. C.P. (Sept; 7, 2010)’ at p. 3
| -(at_taéhed atlAppx.. 30)) |

The triél court specifically held that Plaintiffs’ allegations of breach of contract arid frﬁud N
failed té sound in pur__e'contract or pure tort. The trial court held‘that pure tort or pure contract
claims agajnst' utilities involve “disputes that do not concern rates or service” (Id.) “[Tlhe courts
should. not be dissuaded from ﬁnding a ¢laim to be within the exclusive jurisdiction of PUCO
simply because it is cloaked in terms of breach of contract or tort.” (/d. atp. 5, Appx. 32.) The
-~ court further correctly held that only if Piaintiffs’ claims were not in any We‘iy related to rates or
s;ervice could Plainfiffs’ proceed in a court of common pleas. (/d.)

The trial court dismissed Plaintiffs’ claims because they were manifestly about utility

rates and thus fell under the exclusive jurisdiction of the Commission, despite Plaintitfs’ efforts
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to characterize them as sounding in coritract or tort. F'l.lrther,. the triall court hc:lc'l5 “Plaintiffs
argumen'ts, Whjie thorough, creative and imaginative, éa‘nnof survive” the pure tort/pure contract
test, articulated by this Court 1n Hull v. Columbia Gas of Ohio, Inc., 110 Ohio St. 3d 96, 200.6'-
Ohi'o’-3666,- 850 N.E.2d 1190, bec"aus¢ “the dispute between the Cbmpé,nies and the plaintiffs is
over rafe increases.” (I.d. eif p. 6, Appx. 33.) The trial_ cbﬁrt- also held thaf the Co.m.r'riis_sibn;s .
expertise waé necessary to resolve the instant disp’uté, ob‘ser‘vihg, “The ésf?lBlishmé;nt df rates
necessarily iriVoIvés expertise in 'v.v'éighing. the effeCf of increases upon 'different classes of use‘fs
... [t]he very establishment of PUCO aé the exclusive entity to set fair rates” results from such
“expertise. (Id.) Tﬁerefore, Plaintiffs had raised their ¢laims in an improper forum and the trial
court dismissed them accc)rdiﬁgly.

B. The Court of Appeals PrOperly-Affirmed.The Dismissal of Most of _The.
Complaint But Improperly Reversed The Dismissal of The Fraud Claim.

" The Couit of_App'eals affirmed the trial Gourt’s dismissal of Plaintiffs’ contract claim.

| Thé".(':lc)urt of Appeals observed, “While appellants argue their contract claims, i.e., théir breach -
of contract claim, their claim for declaratory relief, and their claim for injunction as it relates to
contract, are based on the companies’ alleged breach of a promise to charge a discounted rate,
the essence of these claims is that the rate approved by the Com‘mission:and irrllp'os.ed by the

: :c'ompanies after the all-electric program was eliminated was unjust, unreasonable or unlawful.” |
DiFranco App. Op. at 4 54, Appk.- 20. Indeed, ac.cording to fhe appellate court, “a pure contract |
claini is one having nothing to do with the utility's service or rates.” Id. at 56, Appx. 21
(original emphasis). The court continued: “Here, the subject matter of the alleged promise is the
rate to be charged the customers.” Id. (original emphasis). Moreover; Plaintiffs predicated their
breach of contract claim upon an alleged “promise that [they] would permanently be charged the

discounted rate.” Id. (original emphasis). The Court of Appeals likewise affirmed the dismissal
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of Plaintiffs’ claim for the injunoﬁon related to the contract claim because it §vas ;‘baSed on the . '
| corﬁpénies’_ alleged breach of a promise to .c.ha‘rgé a discduﬁted rafte."’ 1. at 154, Appx 20.

= Hence, the appellate éourt ruled that the trial court had correctly dis.miss'ed -Plain'tiffs’ ciaim‘s for
| breach of cOﬁtraét and declaratory and injunctive relief due to lack to subject rﬁatter jurisdiction.
| See id. at Y 56, Aﬁpx. 21. |

The Court of Appeals reached a s‘irnila'r conclusion with regard ;c(') Piaintiffs’ coritract
claim upon its apphcatlon of the test in Allstate Ins. Co. v. Cleveland Elec. Illummatmg Co., 1 19._ 5
Ohio St. 3d 301, 2008 Ohio-3917, 893 N.E.2d 824." d. at 1} 58, Appx 18 The Court of
Appeals held that this claim required the Commission’s expertise. Spemﬁcally, the Commlsswn
would have to review and determine whether Plaintiffs “were promised rates that- were in
violation of the PUCO-approved tariffs” and also “the amout of rate ovérdhafge”"based upon
fh"e difference between the special discount rates and the new rates. Id : Furthef, because th‘"é |
_ 'c_f_)htfa‘ct claiﬁl involved a “éhallenge[]” to‘ the “imposition of [a] higher rate,” it ciearly fell -

.. vﬁthin the purview of a “practice nbrmallf authorized by a utility.” Id. at 1] 59, Appx. 22-23.
Therefore, “the trial court did not err in finding such claims are within the PUCO’s exclusive
| jurisdiction.” Id. ¥ 54, Appx. 20.

In contrast to the detailed reasoning with respect to the other claims, the reversal of the
dismhissal of Plaintiffs’ fraud claim provided minimal reasoning. Thé Court of Appeals simp_ly _
stated, “[B]ecause fraud is a civil action that existed at common la‘v& in Ohio and [Plaintiffs]
alleged a fraud claim in theif complaint,” a court of common pleas kad ju‘risdicﬁon to hear it. /d.

at 9 55, Appx. 20-21. The Court of Appeals stated that this was so even though “the trial court

did not err in dismissing appellants’ claim for injunction as it relates to the fraud ¢laim since this

O The Allstate test is discussed at length below undet Proposition of Law No. I1I.
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~would require a determirra'ﬁon of the proper rate to be charged.” d. (em‘pha‘éis a‘dded). The
. Court of Appeals provided no further analysis or explanation as to why it held that the fraud
claim was a pure tort, even thodgh the fraud'elairh was based upon the same'alleg'ed promise

' _regardmg the speoral rates as the breach of contract claim.

Noting the Allstate test, the Court of Appeals stated the Commlssron s expertlse would

'. fot be necessary to resolve Plaintiffs’ fraud claim, but gave no explanatlon or guldance as to why N
| this was true. Id at 9 58, Appx. 22. The Court of Appeala also held that Plaintiffs’ fraud claim -
soinehow fell outside of a practice normally authorized B'y a utility, but agairl it p'rovide'd.no
fuller explanation as to Why this was so. Id. at {59, Appx 22-23. The Court of Appeals

_ cursorrly observed that the fraud claim ¢ w111 requrre appellants to prove ‘that, when they made the . |

o all’eg‘ed- promrse the companies r‘msrepresent‘ed their pre'sent state of mmd in that they had no

initention of performmg the promise.” Id, Based on this brief analysis, the Court of Appeals held
that the ttial court had jurisdiction to hear the fraud claim and reversed and remanded it
accordingly.

IV, ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1:

No matter how they are labeled, claims challengmg the proprlety of rates to
be charged to utility customers are subject to the exclusive jurisdiction of the
Piblic Utilitics Commission of Ohio. Kazmaier Supermarket, Inc. v. T oledo
Edison Co., 61 Ohio St. 3d 147 153, 573 N.E.2d 655 (1991).

Notwithstanding the tort or contract labels that Plalntlffs placed on their claims, these
claims are intrinsically about rates and under the exclusive jurisdiction o.f the Commission. On _
this issue, this Court’s precedent makes two points abundantly clear. First, the Commission has -
plenary jurisdiction to hear customer complaints related to utility rates or service. Se’con’d,z

simply pleading a claim to sound in tort or contract is not sufficient to avoid the exclusive
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i Junsdiction of the Comm1ssron In reinstating Plaintlffs fraud claim the Court of Appeals
| decrsion ignores these two pomts thereby underrmnmg the settled precedent of thlS Court.

To begin, the Commission unquestionably has plenary Junsd1ction to hear customer
complaints regarding utility rates ot service “The General Assernbly has created a broad and
comprehensive statutory scheme for regulatrng the busmess activities of pubhc utihties R.C.

Title 49 scts forth a detarled statutory framework for the regulatlon of utihty setvice and the

; ﬁxatlon of rates charged by public utilities to their customers » Kazmaier Supermarket Inc V.- I_
B Toledo Edison Co 61 OhIO St. 3d 147, 150, 573 N E 2d 655 (1991). “The _}uI‘lSdlCtIOIl |
sp‘eC1ﬁcally conferred by statute upon the Public Utilities Commission over public utilities of the
 state, including the regulation of rates . . . is so complete, comprehensiveand 'ad'e.quat'e as'to - _.
warrant the conclusion that it is hkewrse exclusrve Id at 152 “There is perhaps o ﬁeld of
' busmess sub]ect to greater statutory and governmental control than that of the pubhc utility. ThlS -
is partrcularly true of the rates of a pubhc utility Such rates are set and regulated by a general |
statutory plan in which the Public Utilities Commission is vested with the authority to determine
rates in the first instance....” Keco Indus., Inc. v. The Cincinnati & Suburban Bell Tel. Co., 166
Ohio St. 254, 256, 141 N.E.2d 465 (1957). See also Sparks v. Pub. Util. Comm., 69 Ohio St. 2d
- 47, 49,430 N.E.2d 924 (1982) (holding that the “plenary jurisdiction granted the commission” .
“over the rates and tariffs cannot be “redu-ce'[d]”); State ex rel. Columbus S. Power Co. v. Fais, |
117 Ohio St. 3d 340, 2008-Ohio-849, 884 N.E.2d 1, ] 16-20 (holding that the Commission has
'exclusive jurisdiction over all matters involving rates and tariffs).‘

Second, this Court has regularly rejected attempts at creative pleading that try to make a
complaint about utility rates or service appear to sound in tort or contract. In Kazmaier, the

plaintiff sought redress in a court of common pleas, alleging that it had been overcharged by the
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| utility. 61 Ohio St. 3d at 153. The trial court dismissed the plaintiff‘ s complaint for lack .'o.t'

subject matter jurisdiction and the appellate court reversed. Inits reversal of the appellate

. couit’s ruling, this Court held that the plaintiff’s claim “does h’atze the elements and |
'charactenstlcs of a common-law r1ght to be asserted in tort or'in contract ? 1d at 150

_ Nonethieless, this Court reversed the appellate court de0151on because, at base, the d1spute WaS” -

about the propriety of a utility rate. Id at 153. “Although the allegat1ons of the complalnt seem

" to sound in tort and contract law, it must not be forgotten that the contract involved is the ut111ty |

‘rate schedule ® Id. “[V]lewed n the l1ght of public policy con51derat10ns and pronouncements

'by the General Assembly and by this court,” the plalntlff’ s rafe-based clarm belonged before the R

Commission. Id at 150

| Slm1larly, in Stafe ex rel. The Illummatmg Co. v. Cuyahoga Cty. Court of Common Pleas
-97 Ohio St. 3d 69, 2002-Ohio-5312, 776 N.E.2d 92 1 3-7, the relator ut111ty cornpany sought a
.Wl‘lt of prohlbltlon to preclude the respondent’s countercla1rn for fraud from berng heardina

3 [

court of common pleas In granting the utility’s writ, this Court held that the respondent claim'
of common—law fraud is expressly premised upon” the violation of* “commission regulatmns |
and “public utilities statutes.” Id. at § 24-28. Even though the respondent had framed its _
counterclalm to sound in tort, this Court held “‘casting the allegatlons in the complaint to sound
in tort or contract is not sufficient to confer jurisdiction upon a trial court” when the basrc claim

is one that the commission has exclusive jurisdiction to resolve.” Id. at 21 (quoting Hzggms V.
‘Columbia Gas of Ohio, Inc., 136 Ohio App. 3d 198, 202, 736 N.E.2d 92 (7th Dist. 20(50)5. See
also State ex rel. Colurrtbia Gas of Ohio, Inc. v. Henson, 102 Ohio St. 3d 349, 2004-Ohio-3208,

810 N.E.2d 953, T 16-21 (same).
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One appellate court has directly addressed claims arilsing' from a utility’s alleged
| representat1ons regardmg utility service. In North R:dge Investment Corp V. Columbza Gas of
Ohio, Inc., 49 Ohio App. 2d 74, 359 N.E.2d 443 (9th Dist. 1973) the plaintiff, a developer
'alleged that a ndtural gas company had stated that gas service would be made ava1lable in an aréa
that the plaintiff proposed to develop. The plamt1ff alleged that in rellance on the ut1l1ty S
‘ representat1ons it commenced to develop the area. Subsequently, the gas company 1mposed a -
._ban on new res1dent1al installations and refused to provide service. The appellate court afﬁrmed .
the d1sm1ssal of the complamt on the basis that the court lacked 3ur1sd1ct1on The appellate court
held that a court “is without Jur1sd1ct10n gither in mandamus or mjunctlon to order a public
utility to provide service and facilities . . . . Id. at 76. Similarly here, a coutt cannot order what
 rate a utility customer should pay or should have pai'd.. These are matters for the Commission.
| Indeed, the Cor'nmis‘sion addressed these issues here. |

In seeking to preserve their fraud claim, Plaintiffs here attempt to circumvent this Court’s '.
_ settled precedent on this issue by relying on Milligan v. Ohio Bell Tel. 'Co..-, 56 Ohio St. 2d 191,
- 383 N.E.2d 575 (1978). (See Appellees’ Mem. in Response Oppo'sing Jurisdiction, at p. 3.)
Plaintiffs’ reliance is misplaced. In its review of this very issue in Allstate Ins. Co. v. Cleveland
Elec. Hluminating Co., 119 Ohio St. 3d 301, 2008- Ohio-3917, 893 N.E.2d 824 this Court |
obser\_/ed that “{a]t one time the mere allegation that a complaint sounded in tort may hav‘e been
enough to confer jurisdiction on the court of common.pleas.” Id at Y 8. (citing to Milligan, at
195.) “We have held, however, that in cases involving public utilities, jurisdiction is not
conferred based solely on the pleadings.” Id. (citing to Henson, at 353 and State ex. rel. The

Iluminating Co., at 73). Indeed, “In this regard, we must review the substance of the claims
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rather than mere allegations that the claims sound in tort or contract.” Kazmaier, 61 Ohio St. 3d
~ at 154, 573 N.E. 2d 655 (1991).
Here, the Court of Appeals ignored that Plaintiffs’ fraud cla1rn though labeled asa tort is
: predrcated on the propriety of an electrlclty rate. The Court of Appeals 1nexpl1cably remstated
Plamtrffs fraud claim even though the Complaint expressly alleges that the promise underlymg
both the contract claim and the fraud claim is one and the same. ‘Indeed, the Complalnt
repeatedly refers to “agreements misrepresen'tations‘ and fraudulent inducements” togetherwith
:'--no dlst1nct10n betweet the contract clalm and the fraud claim. (See, e g. Cornpl at 1] 10 16, l7
| 18 29, 30, 31, Appx. 44 45 47. ) The fraud count alleges that the Compames “falsely
_. _re’presented to Plaintiffs . . that if they mamtamed all electric homes . Defendants would-
_.__permanently include them as all electnc home .ata re'duce'd rate.” (Id. at 9 49, Appx. 51.)
‘Both claims are thus based upon the same promise that Plarntrffs would receive dlscounted rates
for electric serv1ce indefinitely. |
Morteover, as the great weight of this Court s precedent holds, rate d1sputes belong before
the 'Cornmission, not a court of common pleas. Plaintiffs’ fraud claim manifestly 1nvolves rates.
Indeed, the first paragraph of the Complaint references rates four times: “Defendants agreed to.
charge Plaintiffs . . . special volume based or off peak usage based rates commonly known as the
all electrlc home rate, electric. water heating rate, and load management discount rate
indefinitely with no limit as to time. (/d. at§ 1, Appx. 42; emphasis added.) The fraud cla1m is
predicated upon alleged misrepresentations about Plaintiffs “per'manently” receiving “a reduced
rate, which in the case of the all electric home ciistomers was.approximately 1.9 cents in January,

2009.” (Id. at 49, Appx. 51; emphasis added.) Further, calculating Plaintiffs’ damages claim
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* would require calculating the difference between rates that Plaintiffs claimed they were promiised
with what they have allegedly received.
‘Labels aside, the substance of Plaintiffs’ fraud claim concerns the propriety of a utility
rate. Simply because Plaintiffs have framed their dispute about the special electric heating rates
- in terms of fraud does not make it so. -Following Kazmaier, State ex. rel. Illuminating Company.
and Henson, only the Com‘mission .sub'ject t'o this Court’s review, has jurisdiction to hear it.
‘ Proposmon of Law. No II
A claim brought under a theory of frand-is not a pure tort claim when that
¢laim challenges utility rates approved by the Conimission, and as such: that
c¢laim falls under the exclusive jurisdiction of the Commission. Hull v,

Columbia Gas of Ohio, Inc., 110 Ohio St. 3d 96 2006-0hio-3666, 850 N.E.2d
1190, 9 28-38.

A. Plalntlffs Fraud Claim Is Not A “Pure Tort” Claimi and Thus May Only Be
Heard By The Commlsswn

~ Ohio law is settled that courts of c_ommo’n pleas can only hear a cOmpIainf against a

* - utility if it involves a “pure tort” or “pure contract,” i.e., a claim that “has nothing to do with the

- -utility’s service or rates.” Hull, at 128-38. A claim against a utility that does not sound in pure

- tort or pure contract must be brought before the Commission. The court below failed to
recognize that Plaintiffs’ fraud clairri is not a pure tort because it is 'pr'edicated upon utility rates. |
In Hull, the plaintiff sued both a competitive natural gas supplier and a utility for breach
of contract in a court of common pleas, 7d at §-1-2. The competitive gas supplier had defaulted :
on its c.ontract with the plaintiff and the plaintiff ha.d beeﬁ placed én the higher tariff rate for
residential gas service provided by the utility. J/d. at §22-28. In his contract suit against the
~ utility, the plaintiff sought to have the utility pay hjm the difference between the higher tariff rate
and the lower competitive rate. Jd The court of common pleés dismissed the contract claim for

lack of subject matter jurisdiction and the appellate court reversed.
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In its reversal of the appellate court’s ruling, this C'oﬁrt rejected the plaintiff’s
characterization of his allegations as sounding in “pure comréct” because at base the plainﬁfﬁ
_dispute with the utility involved the propriety of a rate. “[TThe entirety of [the plaintifP s]
cdmplaint égainst [the uti'iity] 1s thé rate he believes he should have been charged for natural gas.”
Id atq 38. ThlS Court stated: |
| [T]he diépute in this case is the antithésis of the pur_ercontract case envi‘éioned by
the exception to the PUCO’s jurisdiction. A pure conttact case is one having nothing to
do with the utility’s service or rates — such as perhaps a dispute between apublic utility.
and one of its employees-or a dispute between a publi¢ utility and its uniform supplier.
- This case only involves the rates charged by [the utility] for n’atur'a'_l gas. '
Id atq 34. Because it was Wholly predicated on utiiity rates, the plaintiff § coﬁt‘ract ¢claim fell
| “squarely within the PUCO’s exclusive jurisdiction.” Id. at § 38.
| Whilé Hull involved an allegedly pure contract claim, its reasoning applies equally to
putative pu:r‘é té)rts as well. Indeed, claims against utilities brdﬁght in a court of common pleas
that do not sound in pure tort or pure contract st be dismiésed for lack of subject matter
jurisdiction. See State ex rel. Columbia Gas of Ohio, Inc. v. Henson, 102 Ohio St. 3d 34'9_,. 2004-
-Ohio-3208, 810 N.E.2d 953 (u‘pholding dismissal of pléjntiff‘s tortious interference claim
b.ecause it was “manifestly service-related™); State ex rel. The Illuminating Co. v. Cuyahogd Cty.
Court of Common Pleas, 97 Ohio St. 3d 69, 2002-Ohio-5312, 776 N.E.2d 92 (granting writ of
| prohibition to prevent a court of common pleas from hearing a fraud clai.m bécause the a.'ll'eged
representations i_nv()lved required a finding that fhe_ utility had “violated the public-utilities
statutes and regulations”); Suleiman v. Ohio Edison Co., 146 Ohio App. 3d 41, 2002-Ohio-3414,
764 N.E.2d 1098 (7th Dist.) (ubholding dismissal of fraudulert billing claim because “R.C.
4905.26 expressly states that the commission will hear complaints that any rate or charge is

unjust, unreasonable, or unjustly discriminatory. A customer being charged a higher rate than

authorized by the rate schedule is within the exclusive jurisdiction of PUCO.”).
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This Court has routinely held -t'hat. claims against a 'ﬁtility ate ﬁure torts enly if thoee
claims are completely unrelated. to utility rates or service. For example, in Milligaﬂ v. Oliio Bell =~
Tel. Co., the plaintiff sued a utility in a court of common pleas for chargmg an unreasonable rate | :
wrongful terrnlnatlon of serv1ce, and invasion of privacy. 56 Ohlo St. 2d at 192 383 N.E. 2d 575. -
This Court held that an invasion of prlvacy claim agamst a utility could proceed in a court of |
© common pleas, but upheld the d1sm1ssa1 of the rest of the plamtlff s claims because they were

mamfestly rate- and serv1ce-related Id at 195. S1m11arly, in Kohh v. Pub. Utzl Comm., 18 Ohio
St.3d 12, 14 479 N.E.2d 840 (1985) the complalnants sought rédress agamst a-utility for harm |
to thelr dalry cattle, allegmg negligent faﬂure to wain regardmg the negatlve impact of neutral-
_ to earth Voltage The Commission, of its own accord had dismissed the complamt for Jack of
sub]ect matter Junsdlctlon Id Th1s Court afﬁrmed and agreed with the Commission that “there
_ s no precedent to expand R.C. Title 49 fora utlhty S faﬂure to warn of a potential danger.” Id
. - L.es'tly, in State. ex rel. Ohio EdiSo_n Co. v. Shaker, 68 tho St. 3d 209, 211, 1994-Ohio-450, ,62‘5
N.E.2d 608, a personal injury claim was held to be a “geﬁuine tort” unrelete-d to service. As
these instances thus show, under settled Ohio law the epitome of a pure tort is one that is
_completely outside the scope of utility rates or service. |

| Moreover, the stated policy preference of the General Assembly in its enactment of Title
49 of the Ohio Revised Code, e’nd spe'ciﬁcally Section 4905.26, is that claims related to rates or
service must proceed before the Commission and cannot be brought in a court ef common pleas.
“[T]he legislature is the final arbiter of public policy, unless its acts contravene the state or
federal Constitutions. The Ohio Constitution vests the leg'isletive power to resolve policy issues
in the General Assembly. Section 1, Article II, Ohio Constitution.” Ohio v. Smorgala, SO Ohio

St. 3d 222,224, 553 N.E.2d 672 (1990) (superseded .by statute on other grounds). See also,
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Huibbell v. City of Xenia, 115 Ohio St. 3 77 2007-Ohio-4839, 873 N.E.2d 8_78,. €22 (“Tudicial
| .policy' preferences may not be'uéed o0 override valid legislative enactments, for the General
Asse'mbry should be the final arbiter of public policy.”) (quoting Sﬁtorgala at 223); Painter v.
Graley; 70 Ohio St. 3d 377, 385, 1994-—0hio-334,_639 N.E.2d 51 (“Wh:ere the General Asse'mbl'y .
has Spoken, and in so speaking violated no constitutional p‘rovisio"rl, the.cou_rts of this state mu$t' .:
not contravene the leglslature s expression of pubhc pohcy ). |

In the case of public ut111t1es “[tThe General Assembly has by statute pronounced the
-. .' _pubhc policy of the state that the broad and complete control of pubhc ut111t1es shall be within
- the adrnmlstratxve agency, the Public Utilities Commission. Thls court has recognized this -
.' legislative mandate.” Kazmazer Supermarkef Inc., 61 Ohio St. 3dat 150-151, 573 N.E.2d 655

Hence, brmgmg a claim that isnota pure tort or pure contract agamst a public utlhty in a court
'of common pleas v1olates the expressed pubhc policy of this State. -

| As Plaintiffs’ Complaint makes clear, the1r fraud clalrn is not a pure tort because it relates |
to rates. Plaintiffs allege the ex1stence of a “guaranteed rate.” (Compl atq 20, Appx. 46.)
-. Plaintiffs repeatedly employ the term “diseounts” to refer to the rates to which they claim they
are entitled. (Jd. at ] 3-4, 15,21-22, 25, 27,29, 31, A‘ppx. 42-43, 45—47.)' Plaintiffs expressly '_ '
: predicate their fraud claim on the allegation that they were misled about “p‘ermanentlyf’ Teceiving __
“q reduced rate, which in the case of the all e’lectric’ home eus'tomers was appr‘o‘iimately 1.9 cents
in January, 2009.” (Id at |49, Appx. 42.) Plaintiffs allege that .“each were partiea to oral |
agreements, representations, covenants and inducements made by Defendants assuring
Plaintiffs .. .. that they woulti receive the all electric home rate, electric water heating rate and/or

Joad management discount.” (/d. at Y 2, AppX. 42)

CLI-1983083v1 27



Allege.tions 'conce"rning such “representations,” “inducements” or other marketing
' r)ractiCes re gard.ing the ele‘ctricit’y 'rates that Plaintiffs claim they were pro‘mised fall within the -
Comrmssmn 5 Jurlsdlctron See, e.g., R.C.4928.02(1) , Appx. 125 (prov1d1ng that the
:_Commlssmn protect electrrclty consumers from “unreasonable sales™). The Commrssmn thus
exercised jurisdiction over the same allegatlons regardmg marketmg practlces in the 10 1716- El—
| ~ATA case and found that there was no evidence that the Companies had acted 1mproperly (See
| May 25,2011 Order at pp- 22-24, Appx. 106-108.) Plaintiffs’ fraud claim th_us does not fall into
, .the category of such paradigmatically pure toits as invasion of privacy, farlure to warn and |
e 'personal injury, Whlch mlght properly proceed in a ceurt of common pleas. The Court of
. Appeals thus erred in holding that Plaintiffs’ fraud claim could proceed in the trial court.
B. The Court Of Appeals’ Erroneously Invoked Article IV Of The Ohio

‘Constitution To The Entirely Override The General Assembly’s Enactment |
Of Title 49 of the Ohio Revised Code.

In removing Plaintiffs’ fraud claim from the expertise and exclusive jurisdiction of the
Commission, the court below made a‘passing refer'errce to New Bremen v. Pub.. Util. Corﬁm. , 103'-
Ohio St. 23, 132 N.E.2d 162 (1921) and the Ohio Constitution. To be sure, Article TV of the
Ohio Constitution affords common pleats courts with jurisdiction over “all justiciable matters.”
~ Ohio Const. art. IV, § 4.04(B) But Title 49 of the Ohio Revised Code makes plain that legal
- disputes relating to utility rates are not usticiable matters,” but instead are matters subj ect to the
exclusive jurisdietion of the Commission. Because.Plaintiffs’ fraud elaim relates to rates, it is
not a pure tort and therefore belongs within the exclusive purview of the Commission, To hold
otherwise, as did the court below, overrides the comprehensive statutory scheme put in place by
| the General Assembly in its enactment of Title 49 of the Ohio Revised Code. Simply put,
Article TV of the Ohio Constitution does not authorize removing tlris utility rate-based case from

the Commission, where the General Assembly envisioned such disputes would be resolved. See
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" Dumas v. Estate of Dumas, 68 Ohio St. 3d 405, 408 (1994) (holding that “the power to define the
jurisdiction of the courts of common pleas rests in the General Assembly and such courts may
exercise only such jurisdiction as is expressly granted to them by the legislature”).

Proposition of Law No. II1: . _ _
‘When a claim seeks (a) a determinzition of the propriety of utility rates, (b)
damages based on the difference between lawful and unlawful rates, and (¢) a
review of the marketing practices of utilities, the claim involves the expertise
of the Puiblic Utilities Cominission and constitutes a practice authorized by a
utility company such that the claini should be heard by the Public Utilities
Commission. .Alistate Ins. Co. v. Cleveland Elec. llluminating Co., 119 Ohio St.’
3d 301, 2008-Ohio-3917, 893 N.E.2d 824, § 11-16. :

In Afl;tate, this Coutt established a clear test to determine when a métter involvirga
utility cox‘npény belongs before the Commission. The test has two prongs:

First, is PUCO’s administrative expertise required to resolve the issue in dispute?

Second; does the act complained of constitute a practice normally authorized by the

utility?

119 Ohio Sf. 3datq12. If ¢ither prong is answered in the negative then the claim may ﬁrOp'erIy
p'rocee.d before a court of common pleas. Id at§ 13.

The Court of Appeals erred by misapplying .the Allstate test. In this regard, the
observations made by the appellate court about the Bréach of c_bnt'r“.aCt and .injunctive relief claims
‘equally apply to the fraud claim. The “fraud” was an allegedly false promise about a utiiity rate.
One key aspect of the Plaintiffs’ claim is that their discounts were discontinued. (See Compl. at
€ 21-24, Appx. 46.) The determination of whether the promise was false, requires a
determination of what rates were promised and what rates were charged, i.e., did Plaintiffs
receive and continue to receive “discounted” rates? Thus, this requires a comparispn of the rates
that Plaintiffs were charged with the rates ultimately paid by other residential customers.

Similarly, as should be the case with Plaintiffs’ breach of contract claim, Plaintiffs’ fraud

damages would require a determination of the amount of any overcharge and, in turn, a
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comparison of what Plaintiffs were charged with what they allegedly should have been charged. |

11 .

That issue is qui‘ntessentialiy fhe type of inquiry that éhould be made by the Commiission.
* Further, the Ohio Révised Code expressly provides the Commission with:jmisdiétioﬁ .to'. ‘

deal with decepﬁve practices in providing electric service. Tn particular, uﬁder_Secti'on 4928.16,
the Commission has authorify “to determine whether an electric utility has vioiatgd or failéd to

comiply with any provision of sections 4928.01 to 4928.15 ... or any rule or order adof)ted or

iSSucci under those sections.” R.C. 4928.16(A)(2) , Appx.. 1 27‘. Secfion 4928.02() d_f {he Ohio .
Revised Code, in turn, allows the Commission to “[¢]nsure fetail_eiectri'c_SéﬁiCé _coﬁsumé_r‘s o |

proteétion z;gainst unreaéonable sales practices; market deficiencies, and market 'pbﬁrer."" A”pp'x."_ '
125.

The Commission’s authority includes the power to regulaté a utility’s communications
with its customers, including advertisements -- another iésU‘e_' raiseci in Pla;iﬂtiffs’ Complaint. Tile
Commission further regulates disclosures by utilities of changes to rates and to the terms s;t'nd'
cbnditions upon which they are available. See Ohio Adm.COde 4901 :1-1-03(A)(4) , Appx. 135 ..
The Commission also has the right to review and request 'modiﬁcéﬁon of a utility’s promotional
raterials and advertisements. In turn, Rule 4901:1-10-30 of the Ohio Administrative Code
empowers the Commission to subject a utility that fails to comply with the rules to civil fines,

orders for corrective action, and payment of restitution to affected customers. Appx. 137. Given

Ua foreshadowing of the first prong of the Allstate test, in Kazmaier this Coutt addressed at length the
riecessity of relying upoh the Commission’s expertise with regards to utility rate stiictures and overcharges:
A dollar determination of the amount of the rate overcharge, if any, would require an
analysis of the rate structure and various charges that were in effect under each of the tariff schedules
during the period. This process of review and determination of any overcharges; and of the duty of
the utility, under the circuinstances, to disclose any lower rates available to the customer, is best
accomplished by the commission with its expert staff technicians familiar with the utility commission

provisions,

61 Ohio St. 3d at 153, 573 N.E.2d 655, (emphasis added).
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these statutes and administrative rules, every aspect of Pl'ainﬁff_S’ Complaint directly implicates

- . the Commission’s expertise.

The Court of Appeals clearly ll*ecognized that Plaintiffs’ contract claim and clﬁﬁs for.
ihj unctive re.lief (including injunctive relief relating to the fraud claim) required the
Commissioﬁ’s expertise for proper resolution. DiFranco App. Op. at9 58, Appx. 18. Thé court.“
below, however, inexplicably held otherwise with rega'r.ds-to Pl_éihtiffs’_ fraud éla‘im —even
" fthou'gh the COhtracf claim, the claims for injunctive relief, and the fraﬁd claim arc all based on
-the same alleged promise regarding the special rates. The Con'n’nis‘sion’é .eXp'er'ti.sé is thus
| 'nCC'éS'sary to address Plaintiffs fraud claim per the first prong of the Allstate test. -
Indeed, the Commission has apphed its eXpert1se to these very same allegatlons and
| found the fraud allegatlons Wlthout merlt Tn Case No 10-176- EL ATA the Comtmsswn
_' | con_sidé'red exterisive documents and testimony from dozens of W‘ltnesses at several_pubhc
| hiearings and hield a five-day evidentiary hearing in part to address the purported existence of
alleged promises and deceptive marketihg practices regarding the special eléctric heating raté's.
 (See May.25, 2011 Order at pp. 22-24, Appx. 106-108.) The Commission held that there ﬁa‘s no
evidence to substantiate claims that “the Companies unfairly and deceptively enticed residéhﬁ_al'
| customers . . . to commit to electric heating.” (/d. at 23, Appx. 107.) Indeed, “the evidence '_
" demonstrates that discounts for electric heating customers have never been eliminated and that
electric heating customers have always received a minimum of two discounts, Rider RDC and
Rider EDR.” (/d.)
Ignorihg the Commission’s application of its expertise to the Plaintiffs’ fraud claim
further op.ens the door to the risk of duplica‘tive. litigation and inconsistent results. In filing their

Complaint in a court of common pleas, Plaintiffs in effect began pursuing parallel litigation
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involving identical subject matter that was pfoperly before the Commission and over which the
Cor'n‘m’issioﬁ Subsequgntly expliéitly‘ acknowledged that it ha& exclusive ju-ri:_S'dic'tiO'n‘.'2 (See F1fth |
Entry on Rehearing, Case No. 10-176-EL-ATA, Nov. 10, 2010 at p. 5, Appx. 81.) The |
C.ommission has already found that clailﬁs of allé"ged’ promises and deceptive marketing practices
| regarding the special rates on the part of the Companies are baseless. (Sée May 25; 2011 Ord_el_*
at p. 23, Appx. 107.) In reinstating the fraud claim, the appellate co_urt’é decision makes possible
. that th:e tr‘i_al court, without the beheﬁt of the Cominission’s éﬁpertise, cQuld .rule.in tfie’ other

o dir‘e_:c‘tidn and theréby create inconsistent résult’s in.competing fo’ra. | |

3 | Regarding the second prong of the Allsfafe test, the act complained of constitﬁtes a

_ .practice rormally authorized by the Companies. Theré isno dispu't.e that the special electric rates
| _We‘re ¢1iminated and the new rates and credits were established pursuant to the Commission’s .
orders. The éharg’ing of tariff rates to éustOm’e‘rS is éer’tainlyl. a “praétice normally a.uthoriz.e.:d. by
o the utility.” In fact, it is required. See R.C. 4905.22, Ap'p'x...l'22'.

. Plaiﬁtiffs a.lsé complain about certain alleged representations made by the Companies to
their customers about the terms of their rates. (See Compl. § 15-16, Appx. 45.) Although those
communications must be proven, efforts to attract more b'usiﬁess or other communications with
customers about their rates — communications that aré' subject to Commission ovgrsight —are
indisputably a “practice normally authorized by the utility.” .C f. State ex rel. Duke Energy Ohf_o,
Inc. v. Hamilton County Court of Common Pleas, 126 Ohio St. 3d 41, 2010-0hi0'—2450-, 930
N.E.2d 299, 1 23 (termination of utility service for nonpayment is a “practice(] noﬁnally

authorized by the utility”). Moreover, given that Plaintiffs allege that the Companies made

12 In fact, Plaintiffs’ now former counsel téstified in the Commission’s public hearings. (See Merit Brief
of Appellees First Energy Corp., The Cleveland Electric Illuminating Company & Ohto Edison Company, DiFranco
v. FirstEnergy Corp., Case No. 2010-G-2990, at p. 2 (filed: Jan. 31, 2011).)
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misstatements to thousands of customers over several decades, it would be hard to see how such
statements could not have been authorized, if in fact they were made.

The Court of Appeals, however, drew an incorrect distinction here between Plaintiffs”
contract claim and the fraud claim:

[T]he act that is actually. being challenged by appellants with respect to their
contract claims is the imposition of the higher rate following the ¢limination of the all-
electric program. It should be obvious that charging a customer based on rates approved
by the PUCO is a practice normally authorized by the utility. However, such is not the
case with respect to appellants” fraud claim since such claim will require appellants to
prove that, when they made the alleged promise, the corpanies misrepresented their
present state of mind in that they had no intention of performing the promise.-

. (DiFranco App. Op. at § 59, Appx. 18-19.) The Court of Appeals was wrong. There is no. .
difference between the alleged promise that forms the _bé.sis of Plaintiffs’ contract claim and-the

promise or répresentation upon which the fraud claim is based. Both relate to the very same
alleged promise that Plaintiffs would receive a d_iscounfed rate and would have such a rate
-indefinitely. Ilence, just as the contract claim involves a practice normally aﬁthorized by the
utility, so does the fraud claim, on pain of logical incohsistency. The second prong of the
Allstate test is met here as well.

Plaintiffs’ fraud claim is not a pure tort. Further, both prongs of the A/lstate test are met -

here. Thus, the Commission has exclusive jurisdiction over Plaintiffs’ fraud claim and the C'ourt

of Appeals erred in holding otherwise.
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V.  CONCLUSION
For the foregoing r'ehé‘dn_s, this Court should reverse the reinstatement of Plaintiffs’ ffaud _

claim by the court below.

Respectfully Submifted,
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STATE OF ORIO- a %@% IN.THE COURT OF APPEALS -

6753] 2

L)
COUNTY OF GEAUGA cfg;fren,_ a, O  ELEVENTHDISTRICT
SEalgyr oy
' o/ ' :
CARL DIFRANCO, et al., JUDGMENT ENTRY
Plaintiffs-Appeliants, CASE NO. 2010.G

-V -
FIRST ENERGY, st al.,
Defendants-Appellees.

For the reasons stated in the opinioﬁ of this court, it is the i'uds.;mant and
order of this court that the judgment of the Geauga County Court of Common
Pleas is affirmed in bant and reversed in part, and this case is remanded for
further proceedings consistent with the opinion.

Cosfs to be taxed against the parties equally.

On Septemher 20, 201 1, co-counsel for appellants, Timothy J. Grendell,
moved to withdraw as counsel instanter and requested 30 days for appellants to
‘secure additional co-counsel. The motion to withdraw is hereby granted. The

request for 30 days to secure additiona! co-counsel is denied as moot.

= Pa.

PRESIBING JUDGE TIMOTHY P. CANNON
FOR THE COURT

2 / ¢ 2 7 M';;
Appx. 4
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FILED

IN COURT OF APPEALS
OCT 21 201 IN THE COURT OF APPEALS
DENISE M. KAMINS ' '
CLERK OF GOURTS FLEVENTH APPELLATE DISTRICT
GEAUGA COUNTY
GEAUGA COUNTY, OHIO
CARL DIFRANCO, et al., : OPINION
Plaintifis-Appellants,
| - CASE NO. 2010-G-2890
-YS - H
FIRST ENERGY, et al.,
Defendants-Appellees, :

Civil Appeal from the Court of Common Pleas, Case No. 10 M 000184.

Judgment: Affirmed in part, reversed in part, and remanded.

Timothy J. Grendell, Grendell & Simon Co., LPA,, 6640 Haris Road, Broadview
Heights, OH 44147 and Michael E. Gilb, 7547 Central Parke Boulevard, P.O. Box 773,

Mason, OH 45050 (For Plaintiffs-Appellants).
David A. Kutilc and Jeffrey W. Saks, Jones Day, North Point, 801 Lakeside Avenue,

Cleveland, OH 44114; and Douglas R. Cole and Granf W, Garber, Jonss Day, 325
John H. McConnell Boulevard, Suite 600, Columbus, OH 43215-2673 (For

Defendants-Appellees).

TIMOTHY P. CANNON, P.J.
{71} Appellants, Car DiFranco and other named residents of northeast Ohlo,

appesal the judgment of the Geauga Codnt_y Court of Common Pleas dismissing their
complaint for declaratory and other relief against appelieas, First Energy, Cleveland
Electric {lluminating Company, and Ohio Edison Company ("the companies”), for lack of

subject matter jurisdiction. At issue is whether appellants’ complaint represents a

Appx. 5
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o challenge to the rate they were charged by the companies for electrical service and is
therefore within the exclusive jurisdiction of the Public Utilities Commission of Ohio
("PUCO". For the reasons that follow, we affirm in part, reverse in part, and remand.

{2} Appellants filed this action against the companies, which are public utilities
providing electricity in Ohio. Appellants alleged they represent a class of similarly-
situated individuals and requested. class action status for their lawsuit.

(93} In their complaint, appellants, who are residential customers of the
companies, alleged that, during the last 40 years, the companies establish_ed the “all-
electric program” with the approval of the PUCO. Pursuant to this progmam, the
companies offered to charge them a discounted rate for electricity if they purchased all-
electric homes or equipped their homes with all-electric heating systems and
abpliances. Appellants a!legéd the companies promised to provide this discounted rate
to them permanently as long as they continued to maintain allelectric appliances in
their homes, even if the PUCO eliminated the discounted rate. Appellants alleged that,
in exchange for this ﬁromise, the} purchased all-electric homes or electric heating
systems and other appliances, instead of natural gas ‘or oll-operated appliances.
Aﬁpellants alleged the companies provided this discounted rate to themn until May 2008,
when the discount was terminated. Appellants alleged that, due to the discontinuation
of the reduced rate, they have been damaged in that they are now required to pay a
higher rate for electricity charged to other customers.

(%4} In their four-count compléint. appellants asserted claims for (1) declaratory
judgment, based on the parties’ alleged contract, to require the companies to continue

to charge appellants the discounted rate for electrical service they paid prior to May

Appx. 6
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[ 3

$ 2008 and fo require the companies to refund all excess charges appellants paid; (2)
breach of contract, as a resuit of the companies’ termination of the discount program;
(3) fraud, for inducing -appellants to purchase electrical heatiné systems by
misrepresenting they would permanently be provided with discounted rates; and (4) an
iﬁjuncﬁon. based on appellees’ alleged breach of contract and fraud, to prevent the
oompanieé from charging appsilants more than the discounted rate.

(Y5} Inresponse, the companies filed a motion to dismiss the complaint for lack
of subject matter jurisdiction, pursuant {o Civ.R. 12(B)(1). They argued that this case is
within the exclusive jdrisdiction of the PUCO because, in effect, it represents a
challengé io the rate charged by utilities, which the PUCO has exclusive jurisdiction to
address. -

a _ {96} in their brief in opposition, appellants argued that the PUCO does not

- have jurisdiction of their claims. They argued that this case does not rapresant a
challenge to the rate charged by the companies, but rather presents a “pure contract’
claim and a “pure tort” claim, which are not within thé PUCO's jurisdiction. In support of
their contract claim, appelfants argued the companies breached their promise to charge
appellants the discounted rate. In support of their tort claim, they maintained that the
companies fraudulently induded them to enter the ali-electric program by
misrepresenting the rate appellants would be charged.

(973 The factual history that follows is derived from the evidentiary materials
submitted by the parties in their ﬁlinés conceming the companies’ motion to dismiss,
including various rate schedules approved by the PUCO and orders entered by that
agency. .Beginning in the early 19708, the PUCO approved discounted rates for

Appx. 7
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J  electricily for residential customers using electricity. as their sole source of energy.
These rates remained in effect until the end of 2008.

{8} In 2008, the General Assembly enacted Senate Bill 221, which
established a statewide policy encouraging energy efficiency and conservation.
Because the discount to all-electric users in effect for some 40 years encouraged
increased usage by charging a lower rate for elech'icity, the companies determined the
discount conflicied with this change in state policy. As a result, in January 2009, the
companieé filed, and the 'F’UCO approved, a fariff that consolidated the different
residential rates then in effect including the afl-electric rate, into one residential rats,
beginning in May 2008. The effect of such request was to terminate the discounted rate
for all-electric users and to require those users to pay the same rate charged to the
companies’ other customers. At the same time, the cofnpanies requesfed. and the
PUCO approved, credits to the all-electric customers in order to mitigate the irhpact on
these customers of this consolidation. Thus, while the PUCO approved the rate
structure that eliminated the all-electric discount, these customers conﬁnuéd {0 receive
discounts.

o lHowever. despite the colntinued discounts provided fo the all-electric
users, during the winter of 2009-2010, saveral of these customers complained about
increases in their bills. In response to these complaints, on February 12, 2010, the
companiss filed an application for approval of new tariffs with the PUCO, being case
No. 10-176-EL-ATA ("the PUCO case”), aimed at limiting the amount of bill increases

for thelr ali-electric customers. Four days later, on February 18, 2010, appellants filed

their compiaint in the trial court.

Appx. 8
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§ {§10}. On March 3, 2010, the PUCb entered a finding and order in the PUCO
case, in which it found that, “until such time as the [PUCO] determines the best long-
torm solution to this issue, rate relief should be given to the allelectric residential
custnmel’s..' To that end, the PUCO ordered the companies fo file tariffs for these.
customers that would provide bill impacts wmmeﬁsurate with the companies’
December 31, 2008 charges for them prior to the elimination of the discount. The
companies responded io the PUCO’# order on March 17, 2010, by fiing new tariffs
designed to restore the discounts, Itis undisp'uted that the all-electric customers are
now receiving a discount that is the same as or greater than the discount that existed in
December 2008, before the discount was tenminated.
{§11} On September 7, 2010, the trial court in a detailed, seven-page judgrﬁant
9 entry granted the corﬁpanias’ motion to dismiss. The court noted that, pursuant to R.C.
4005.28, the PUCO has exclusive jurisdiction to determine cases against public utilities,
such as the companies, claiming that any rate or charge “is in any respect, unjust,
unreasonable, *** or in violation of law.” The cournt further noted that, while the PUCO's
jurisdiction is broad and extensive, claimé characterized as pure contract or pure tort,
whil_:h. have nothing to do with rates or service, .are exciuded from the PUCO's
jurisdiction. Afler describing the fests adopted by the Supreme Court of Ohio to
detemine whether a cléim is a pure contract or a pure fort claim, the trial court found:
{412} “The dispute between the Companies and the plaintiffs is over the rate
| increases. There is no sepafate rate ‘contract’ between the.utimy and the plaintiffs. The
contract is set by the tarff, not by agreerﬁent The rate of a public ufility is determined

by PUCO, not by bargaining betwesn the utility and customers.”

Appx. 9
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) {§13} Finally, the court noted that, by its ruling, appeflants were not left without a
remedy because their claims can be determined by the PUCO and the Supreme Court
of Ohio, which has jurisdiction to review decisions of the PUCO.

{914} Subsequent to the trial court’s ruling, the PUCO, in its November 10, 2010
Fifth Order on Rehearing entared in the PUCO case, stated it agreed with the frial
court's ﬁnding that the PUCO has jurisdiction over appellants’ claims that thay were
promised rates that are in violation of PUCQ-approved tariffs or that were not authorized
by the PUCO. The PUCO stahed it will exercise jurisdiction over the companies’ rates
and marketing practices and that the parties méy conduct discovery regarding these
issues and present evidence at upcoming hearings. In October and November 2010,
thé PUCO held six public hearings regarding the all-electric rates,

{q115} Appellants appeal the trial courl’s judgment, asserting four assignments of
error. Because appellants’ first and fourth assigned emors are related, we shall
consider mem'togather. They allege:

{16} “[1.] The common pleas court erred when it ruled that it lacked jurisdiction
to adjudicate homeowners' breach of confract and tort claims against First Energy
based on First Energy’s unilateral Breach of First Energy’s promises, covenants and
representations that in consideration of homeowners’ agreement fo purchase or
maintzin all-electric homes, homeowners would be included in First Energy’s all-electric
home discount program. '

(17} “[4.] The lower court emed by ruling that homeowners' claims based on

First Energy's breach of its pre-delivery promises and reliance ar promissory estoppel

are not pure contract or tort.”

Appx. 10
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. ? {§18} Appsilants .argue the trial court erred in finding their claims were not pure
contract and pure tort claims and that it consequently lacked subject matter juriadiction
to address them. |

{1Ii9} Subject matter jurisdiction is the power conferred upon a court, either by
cansﬁfuﬁonal provisions or by statute, to decide a particular matter or issue on its
merits. Sfate ex rel. Jones v. Suster (1998), 84 Ohio St3d 70, 75. A motion to dismiss
for lack of subject matter jurisdiction is made pursuant to Civ.R. 12(B)(1), and "[t]he
standard of review for a dismissal pursuant to Civ.R. 12(B)(1) is whether any cause of
aciion cognizable by the forum has been raised in the complaint.” Stafe ex rel. Bush v.
Spurlock (1888}, 42 Ohio St.3d 77, 80. (Citations omitied.) This court has held:

{920} "[lIn determining whether the plaintlff has altqged a cause of action

?. sufficient to withetand a Civ.R. 12(B)({1) motion fo dismiss, the frial court is not confined
to the allegations of the complaint and it may consider material pertinent to such inquiry
without converting the motion into one for summary judgment™ Kinder v. Ziszak, 11th
Dist. No. 2b68—L—167, 2009-Ohio-3793, at {10, quoting McHemry v. Indus. Comm. of
Ohlo (1990), 88 Ohio App.3d 58, 82, citing Southgate Dev. Comp. v. Columbia Gas
Transm. Corp. (1878), 48 Ohio St.2d 211, paragraph one of the syllabus.

" (21} Further, In ruling on a Civ.R. 12(B)(1) metion, the court is not required to
take the allegations in the complaint at face value. N. Centraf Local Edn. Assn. v. N.
Central Local School Dist. Bd. of Edn. (Oct. 2, 1996), oth Dist. No. 86CA0011, 1086
Ohio App. LEXIS 4349, *3. "[Njo presumpfive fruthfulness aitaches to plaintiff's .
allegations[.] === 14 quoting Mortensen v. First Fed. S. & L. Assn., 548 F.2d 884, 381

(C.A3, 1677). Further, we review an appeal of a dismissal for lack of subject matter

Appx. 11
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') jurisdiction under Civ.R. 12(B)(1) de novo. Washington Mut. Bank v. Beatiey, 10th Dist
No. 0BAP-1188, 2008-Ohio-1679, at 8. .
{122} The Supreme Court of Ohio has on numerous occasions considered
whether the PUCO, as opposed to Ohio courts, has jurisdiction over claims of
‘customers against Ohio’s public utilitiea.- |
{923} In Milligan v. Ohio Bell Tel. Co. (1978), 56 Ohio St.2d 191, the Supreme
Court of Ohio held:
{§24} "A Court of Common Pleas is without jurisdiction to hear a claim alleging
that a utility has violated R.C. 4905.22 by charging an Unjﬁst and unreasonable rate ***

since such matters are within the exclusive jurisdiction of the Public Ultilities

i

Commisszion.

{125} "A Coutt of Commeon Pleas has jurisdiction pursuant to R.C. 2305.01 to
_ hear a properly stated claim alleging an invasion of privacy brought against a utility.” Id.

at paragraphs two and three of the syllabus.

{26} in explaining paragraph three of ms syllabus, the Miﬂigan Court stated:

(27} "In New Bremen v. Pub. Uti. Comm. (1921), 103 Ohio St. 23, at pages 30-
31, this court noted that the commission has no power to judicially ascertain and
determine legal rights and liabilities, since such power has been vested in the courts by
the General Assembly pursuant to Article IV of the Ohio Constitution. Thus, claims
sounding in contract or tort have been regarded as reviewable in the Court of Comn'mn
Pteés, although brought against corporations subject to the authority of the commission.
See State ex rof. Dayton Power & Light Co. v. Riley (1978), 53 Ohio St.2d 168, 169-
170; Richard A. Berjian, D.0O. Inc., v. Ohic Bell Tel. Co. (1 878), 64 Ohio St.2d 147.

Appx. 12
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3 '~ {¢8) "Whereas the right of privacy has been recognized as a legal right existing
at common law in this state, see Housh v. Peth (1856), 165 Ohlo St 35, it follows that
the Court of Common Pleas has subject-matter jurisdiction pursuant to R.C. 2305.01 to
hear a complaint alleging a violation of this right by a utility. The claim of invasion of |
privacy confers power upon the court to hear the claim, and it is Incumbent for it to do
so unless the claim is alleged solely for the purpose of obtaining jurisdiction or is wholly
Insubstantial or frivolous. See Binderup v. Pathe Exchange (1923), 263 U.S. 291, at
pages 305-308; Ouzis v. Maryland Nat Ins. Co. (C.A9, 1972), 470 F.2d 790, 791."
Milligan, supra, at 195.

{29} In Kazmaier Supermarket, Inc. v. Toledo Edison Co. (1991), 61 Ohio St.3d

147, the Court considered a claim that the utility charged the customer an excessive
3 rate. Before addressing this issue, the Court provided a pertinent analysis of the

" PUCO's jurisdiction, as follows:

{130} "The General Assembly has created a broad and comprehensive statufory

scheme for regulating the business activities of public utilities. R.C. Title 49 sets forth a
detaﬂed statutory framework for the regulation of utility service and the fixation of rates
charged by pubiic utilities to their customers. As part of that scheme, the iegislétﬁre
created the Public Utilities Commission and empowered it with broad authority to
administer and enforce the provisions of Title 49. The commission may I, amend, alter
or suspend rates charged by public utilities to their customers. R.C. 4909.15 and
4909.16. Every public utility in Ohio is required to file, for commission review and

approval, tariff schedules that detail rates, charges and classifications for every service
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o’ | offered. R.C. 4805.30. And a utilily must charge rates that are In accordance with
tarif's approved by, and on file with, the commission. R.C. 4905.22.

_ | {131} “The General Assembly has by statute pronouncad the public policy of the
state that the broad and complete control of public utifities shalf be \&ithin the
administrative agency, the Public Utilities Commission. This court has recognized this
legisiative mandate.

{932} “There is perhaps no field of business subject lo greater statutory and
govemmental control than that of the public utility. This is parﬁoulaﬂy true of the rates of
a publie utility. Such rates are set and regulated by a general statutory plan in which the
Public Uliliies Commission is vested with the authority fo determine ratss in the first
instance, and in which the authorily fo review such rates is vested exclusively in the
Supreme Court by Section 4903.12, Revised Code ™, ***

{%33) "'ﬂré Genural Assambly has provided a rather specific procedure by which
customers may challenge rates or charges of a public utih’ty that are ‘in any respect’
unjust, unreasonable, or unlawful, and has designated the commission as the
appropriate forum before which such claims are to be heard. R.C. 4905.28, in this
regard, provides as follows:

{34} “Upon complaint in writing against any public utility by any person, firm, or
corporation, or upon the initiative or complaint of the public utilities commission, that any
rate, *** charge, *** or service ™ i8 in any respect unjust, unreasonable, ™ or in
violation of law, = if it appears that reasonable grounds for [m.el complaint are stated,

the commission shall fix a time for hearing and shall notify complainants and the public

10
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3 utility thereof, and shall publish notice thereof in a newspaper of general circulation in
each county in which complaint has arisen. ™
{€35} "Accordingly, it is readily apparent that the General Assembly has
provided for commission oversight of filed tariffs, including the right fo adjudicate
complaints involving customer rates and services. This court has previously had
occasion to discuss such authority of the commission. In Stafe, ex rel. Northemn Ohio
Tel. Co. v. Winter (1970), 23 Ohio St2d 8, 8, it was stated:
{936} "~ The General Assembly has enacted an ent_ire chapter of the Revised
Code dealing with public ufilities, requiring, inter alia, adequate service, and prﬁviding
for permissible rates and review procedure. E.g., R.C. 4905.04, 4905.08, 4905.22,
4505.231 and 4905.381. Further, R.C. 4905.26 provides a detailed procedure for filing
3 service complaints. This comprehensive scheme expresses the intention of the General
Assembly that such powers were (o be vested solely In the Commission. [Emphasis
added by the Kazmaier Court.] As this court said in Sfafe, ex rel. Ohio Belf Telsphone
Co. v. Court of Common Pleas (1934), 128 Ohio St. 553 at 55T:
{437} ““The jurisdiction specifically conferred by statute upon the Public Utilities
' Comr;iissfon over public utilities of the state, including the regulation of rales and the
enforcement of repayment of money collected "™ during the pendency of the
proceeding *™ is so complete, comprehensive and adequate as fo warrant the
conclusion that it is *™* exclysive.” *** (intemal citations omitted; origihal emphasis
semoved: and emphasis added.) Kazmaier, supra, at 150-152.
{438} in Kazmaier, the customer alleged it was billed under the wiong rate -

schedule; that the utility wrongfully charged a higher rate than that which was

11

Appx. 15



" 1p/21/201L PRI £5:06 FAX @o13/025

e authorized under Its tariff; and that it was consequently charged an excessive fee. Asa
result, it demanded reimbursement for any excess amount it paid plus interest. The
customer argued its claims were for breach of contract and tort and therefore were
within the trial court's jurisdiction. The Supreme Court disagreed, holding:l

{939} “This type of claim Is one which by wéy of corﬁplaint may be properly
raised before the commission pursuant to R.C. 4905.26. The root of the complaint is

‘that the rate imposed by Toledo Edison was unreasonable and in violation of law.

~ Although the allegations of the complaint seem to sound in tort aﬁd contract law, it must
not be forgotten that the contract involved is the utility rate schedule. A dollar
determination of the amount of the rate overcharge, if any, would require anlanalysis of
the rate structure and various charges that were in effect under sach of the tariff
schedules during the period. This process of review and determination of any

| overcharges, and of the duty of the utility, under the circumstaricas. to disclose any
lower rates available fo the customer, is best accomplished by the commission with its
expert staff technicians familiar with the utitity commission provisions.” Id. at 153.

{940} In State ex mel. Ohjo Powsr Co. v. Hamishfeger (1680), 64 Ohlo St.2d 9,
the Supreme Coust of Ohio recogriized an exception to the general rule of exclusivity of
PUCO jurisdiction based on a contract or tort claim. The Court stated:

| {741} "Admittedly, the power of the Public Utilitties Commiission under the
legistative scheme of R.C. Title 48 is comprehensive and plenary, (See, especially,
R.C. 4905.26 and 4905.61.) However, fhis dées not mean that exclusive onginal

Jurisdiction over all complaints of individuals against public utiftles is lodged in the

commission.

12 . . -
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‘Q {g42) “* [Clourts of this state are availabie to supplicants who have claims
sounding in contract agaihst a corporation coming under the auﬂmrity of the Public
Utilities Commission, New Bremen v. Pub. Util, Comm. (1 921_). 103 Ohio St. 23 ™**, As
noted in New Bremen, supra, at pages 30-31, ‘fifhe public utilities commission Is in no
sense a court, it has no power fo judibia!ly ascertain and determine fegal rights and
liabilities, or adjudicate cdntrove:si’es betwesn parties as fo contract righls or property
rights.’ This court, aiso stated in Milligan v. .Ohfo Bell Tel. Co. {1978), 58 Ohio St.2d
191, at page 196, that ‘claims sounding in contract or tort have been regarded as
reviewable in the Court of Common Pleas, although broug'ht against corporations

* subject to the authority of the commission. *** *™* (Intemal citations omitted and
emphasis added.) Hamishfeger, supra, at 10. '

3 | {§43} In Hull v. Columbia Gas of Ohio, 110 Ohio st.3d .96, 2008-Ohio-3686, the
Supreme Court of Ohio addressed facts similar to those presented hére. Columbia
Gas, a public ufifity and natural gas provider, established a program pursuant to which
its customers could. purchase gas from other natural gas suppliers, while Columbia
remained responsible for the delivery of the gas. The PUCO approved the tariff filed by
Columbia that Included the spe;:ifics of the program, including the rate to be charged.
After the supplier selected by the customer, Energy Max, defaulted, pursuarit to the
p;ogram, Columbia terminated the contract and applied the default rate included in the
tariff. The customer sued Columbia for the difference between Columbia’s tariff rate

~ and the lower contract rate based on his contract with Energy Max. The customer

argued his claim was a pure confract claim and so not subject fo the PUCO's exclusive

jurisdiction. The Court disagresd, stating:

13
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- (44} " “IClasting the sllegations in the complaint to sound in tort or contract
is nﬁt sufficient to confer jurisdiction upeon a trial court” when the baslc claim I8 one that
the commission has axclusive jurisdiction to resolve.” *** [Tlhe dispute in this case is
the antithesis of the pure contract case envisioned by the exception to the PUCO's
judsdﬁﬂon. A pure contract case is one having nothing fo do with the utility’s service or
rates - such as perhaps a dispute between a-public utility and one of its empioyeéa ora
dispute between a public utifity and its uniform supplier. This case. involves cnly the

rates charged by Columbia for natural gas.

{45
{146} “Despite Hul's attempts to characterize it otherwise, his claim against

Columbia was that Columbia should have charged for the natural gas suppiied fo Hull at
the Enérgy Max contract rate, which was lower than the @iumbia tariff rate that
Columbia in fact charged. =™ Columbia is a public utiity ™. As such, Columbia was
and is subject io the regulatory jurisdiction of the PUCO, That regulation required
Columbia fo file PUCO-approved tariffs containing rate schedules, obtain approval of its
Customer Choice program, and abide by the terms and conditions of ita tariffs and the
Customer Choice program, all of which Columbia did. It could not legaliy have provided
service to Hull or charged for that service other than it did.

{47} *While Hull characterizes his complaint agalnst Columbia as a pure
contract claim, it is not. His complaint against Cofurnbia is that the rate he m}as charged
exceeded the Fnergy Max contract rate and, thus, that he was overcharged. A dispute

3o founded is squarely within the exclusive jurisdiction of the PUCO." (Internal citations

omitted.) Hufl, supra, at Y34, 140-41.

14 ) -
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i 9 {48} In Alistate Ins. Co. v. Cleveland Elec. lllumineting Co., 118 Ohio St.3d
301, 2008-Ohio-3917, the insurer flled a subrogation claim against CEl, alleging it was
negligent in responding.to an emergency of Alistate’s insured. Allstate argued it was
obligatéd to pay the claim of its insured when a fire and property damage occurred. The
electric company filed a motion to dismiss, asserting the PUCO had exclusive -
jurisdiction. The Supreme Court held that the PUCO did not have iuﬁsdict?on. Id. at
f14. In amiving at its decision, the Court adopted the following two-step test to
determine when a trial court, rather than the PUCO, has jurisdiction over a case
involving a public utility alleged to have committed a tork:

{49} “First, is PUCO's administrative éxpsrﬁse required {o resolve the issue in
dispufe? Second, does the act complained of constitute a practice normally authorized
% . by the utility?
{50} “If the answer to either guestion is in the negative, the claim is not within
PUCO’s exclusive jurisdiction.” (Internal citation omitted.) Alistafe, supra, at ‘ﬂ‘iz-13.
{451} In finding that the PUCO did not have exclusive jurisdiction over Alistate's
claim, the Supreme Court stated:
{452} “We now apply this test to the case before us. The substance of Allstate’s
" claim is that CEl was negligent in failing to respond to emergency calls from the Harris
residence. This claim is no different from those brought against a business that
negligently faiis to correct a known daﬁgerous condition on its property. *** The
ultimate question in this case is whether the delay betw;aen CEl's receipt of the

emorgency calls and arrival at the Harris residence was reasonable. That issue is

16
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particularly appropriate for rasolution by a jury. The expertise of PUCO is not neoeséa;y

ta the resolution of this case.” 1d.

(53} Turning our attention to the instant case, appeliants do not challenge any

specific rate and concede that at all times, they were charged according fo rates that
were on file with and approved by the PUCO. Insiead, they maintain that the
companies breached their promises and fraudulently induced them to enter the al-
electric program by misrepresenting that a discounted rate would be permanently
pfovided to them in exchange for appellants’ equipping their homes with all-electric
appliances. Consequently, they argue their claims are pure contract and pure tort
claims and are, thérafore. excluded from the PUCO's exciusive jurisdiction.

{454} First, pursuant to Milligan, supra, the common pleas court has no
jurisdiction to consider a claim alleging that a utility has been charging an unjust,

unreasonable, or unlawful rate since such matter-is within the exclusive jurisdiction of

the PUCO. While appellants argue their contract claims, Le., their breach of contract -

claim, their claim for declaratory relief, and their claim for injunction as it relates to
contract, are based on tﬁe companies’ allegéd breach of a promise to charge a
discounted rate, the essence of these claims Is that the rate approved by the PUCO and
imposed by the companies_ after the all-electric program was eliminated was unjust,
unreasonable, or unlawful. Pursuant to Miligan, supra, the frial court did not err in
finding such claims are within the PUCO’s exclusive jurisdiction.

{435} However, pursuant to Milligan, because fraud is 2 civil action that existed
at common law In Ohio and appellants alleged a fraud claim In their complaint, the court

of common pleas has subject matter jurisdiction pursuant to R.C. 2305.01 to adjudicate

16
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3 that claim. In so holding, we do nat, of course, address the merits of such claim, which
will have to ba determined based on the evidence presented at trial or on summary
judgment. With regard to the request for injunctive relief, the frial court did not err in
dismissing appellants’ claim for injunction as it mlate§ to their fraud claim since this
would require a determination of the proper rate fo be charged. In addition, based on
the claim pl_'eSenhed related to the fraud, appellants have an adequate remedy at law.

{456} Further, according to the standard announced in Hulf, supra, a pure
contract claim is one having nothing to do with the ulility’s service or rates—such as a
dispute between a public utility and one of its employees or & dispute between a public
ufility and its uniform supplier. By noting these examples, the Supreme Court obviously
meant to convey that in order for a claim to be properly considered as a pure contract

g 7c|airn, the contract at issue must be completely unrelated to the utility’s service or rates.
Here, the subject matter of the alleged promise is the rate to be charged the customers.
Appeliants argue that the companies are liable in contract because they breached their
promise that appellants would permanently be charged the discounted rate. We
therefore cannot say that appeliants’ éontract claim has nothing to do with the utiliies’
rates. Hull, supra. Thus, pursuant to Hufl, the trial court did not err in finding it did not
have jurisdiction of appellants’ contract claims.

{457} We next apply the two-step test announced by the Court in Allstale, supra.
As noted above, if the answer to either prong is in the negative, the claim is not within
the PUCO’s exclusive jurisdiction. As a preliminary matter, we note that, while the
Supreme Court of Ohio applied this test in the cﬁntext of a tort claifn, Wo 868 No reason

why it would not also apply fo contract claims. The same considerations abp!y to both

17
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-« types of claims. Moreover, the Supreme Court has referenced the same consideratidns
incorporated In the Allstate test in the past in connection with contract claims. See, eg.,
Kazmaier. - Finally, appeliants do not dispute that the Allstate test applies when the
claims asserted sound in contract or tort. |

{58) According to the Allstale test, we first consider whether the PUCO's
administrative experﬁs-e would be required to resolve the Issue in dispute. Here, with
respect to appellants’ contract claims, decisions would have ta be made concermning: (1)
whether appellants were promised raies that were in viclation of the PUCO-approved
tariffs or were not authorized by the PUCO; and (2) the amount of the rate overcharge, if
any, based on an analysis of the difference between the charges impesed using the
former discounted rates and the amounts charged based on the rates, discounts, and
credits subsequently imposed after the discount program was eliminated. This prooess
of review and determination would therefore require the expertise of the PUCO's staff
techniciane familiar with the statutes and regulations the PUCO administers ahd
enf.oroes. See Kazmaier. Such would not be the case, however, with respect to
appellants’ fraud claim.

{959} Second, under the Aﬂstate test, we must consider whether the acts
complafned of consfitute a practice normally authorized by the utility. While appellants
argue that the “all-electric promise” was not a normal practice authorized by the PUCO,
the act that is actually being challenged by appellants with respect to their contract
daims is the imposition of the higher rate following the elimination of the all-electric
program. It should be obvious that charging a customer based on rates approved by

the PUCO is a practice normally authorized by the utility. However, such is not the case

18 _ L i}
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g with respect to appellants’ fraud claim since such claim will require appellants to prove
that, when they made the alleged promise, the companies misrepresented thelr present
state of mind in that they had no Intention of pesforming the promise. Link v. Leadworks

- (1992), 79 Ohio App.3d 735, 742.

{160} Thus, because the answer fo both prongs of the Allsféte test is in the
affirmative with respect to ap.pellants’ contract claims, such claims are within the
i’UCO‘a exclusive jurisdiction. However, because the answer to both questions under
the Aifstate test is in the negative with respect to appelflant's fraud claim, that claim is
within the trial court’s subject matter jurisdiction. '

{961} Appeliants’ first and fourth assignments of emor are overruled,

(62) For their second assigned error, appellants allege:

3 {963} “The common pleas court erred in ruling that the PUCO has exclusive
jurisdiction over homeowners' all-electric home breach of contract and fort claims
against First Energy when .t'he PUCO has no legal authority to award monetary
damages, equitable refief, or retroactive rellef to hbmec;wners for First Energy’s
contractugl breach and lortuous misconduct.”

(Y64} Appeflants argue tﬁat because the PUCCO has no authoﬁty fo award
damages, declaratory relief, an injunction, or retroactive relief, the trial court’s dismissal
of their contract claims constitutes a denial of the right fo redress in Ohio’s courts. We
do not agree. While the plight of the homeowners js significant and real, we are bound

by the clear constraints of the statutory scheme that requires these claims fo be

addressed by the PUCO.

19
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{65} First, we note that appellants have nbt cited clear pertinent authority in
support of this argument. Specffically, there is no reference to any pertinent authority
for the: proposition that the inability of the PUCO to issue certain remediss means that it
lacks jurisdiction to address related claims. |

{966} The Supreme Court of Ohio held in Kézmaier, supra, that, although the
customer sought reimbursement for any excess amount it paid, the claim was in the
PUCO’s exclusive jurisdiction. Further, pursuant to R..C. 4900.15, the PUCO has the
authority to amend, alter, or suspend rates charged by public utilities to their customers.
While not referring to its orders as declaratory judgments or fnjuncﬁons, an order of the
PUCO amending, altering, or suspending an approved rate would be the functional
equivaient of ordering the companies to charge appellants pursuant to the former
discounied rates, and/or to i§sue an appropriate credit due to the affected customer for
overpayment.

{1[67'} Further, contrary to appellants’ contention that there is no meaningful
avenus of obtaining thelr full complement of damages, R.C. 4805.61 provides:

{968} “Iif any pubiic utii'rty"'“ does, or causes to be done, any act or thing

 prohibited by Chapters 4801, 4903., 4905., 4907., 4909., 4921., 4923., and 4927. of the

Revised Coda; or declared to be unlawful, or omits to do any act or thing required by the
pravisions of those chapters, 6r by order of the public utilities commission, the public
utility **= is liable to the person, fim, or corporation injured thereby in freble the an{ount
of dama'ges sustained In consequence of the violation, failure, or omission. Any

recovesy under this section does not affect a recovery by the state for any penalty

provided for In the chapters.”

20
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!g {969} Thus, if appellants are able to estabﬁ;sh their claims before the PUCO and
the PUCO determines the companies’ conduct is prohibited by R.C. 4905.61, appeliants
can then seek an award of treble d_amages against them in court Milligan, supra, at
paragraph one of the syllabﬁs. R.C. 4805.61 therefore pmvideé for enhanced damages
that would not otherwise be avallable to claimants damaged by a public utlity.
However, becausa the PLICO has not yet made this determination, appeilants’ claim for
such damages ié simply premature,

[ﬁ'ml] Wea algo note that, in addition to the remedies available to consumers from
the PUCO, final orders of the PUCO are subject to review by the Supreme Court of
Ohio. R.C. 4903.13. Thus, contrary io appellants’ argument, the fact that they must
challenge the applicable rate before the PUCO does not imply that the irial court's

)  dismissalamountedtoa violation of any right to redress. Further, because we hoid that
appellants may pursue their fraud claim in the frial court, their argument as to such
claim is moot.

(471} Appeltants’ second assignment of efror is overruled.

{972} For thelr third assignment of érror, appellants allege:

{473} “The common pleas court ered when it fotally ignored the PUCO's
determination and ruling that the PUCO has no legal authorily or jurisdiction to decide
homeowners’ breach of contract and tort claims agalnst First Energy raised in this
action, leaving homeowners with no means of redress.” |

{74} Appeliants argue that the frial court erred in nét following the PUCO's

Second Entry on Rehearing, dated April 15, 2010, that “the adjudication of {appellants’]

21
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'«  alleged agresments, promises, or inducements mads by.the. Companies is best suited -
for a court of Qeneral jurisdiction rather than the Commission.”

{975} Once again, appellants have failed fo draw our attention to any pertinent
authority in support of this argument. For this reason alone, the argument lacks merit.
App-R. 18(AXT).

. {476} In any event, while appellants also referenced in their brief the PUCO's
subsequent Fifth Entry on Rehearing, dated November 10, 2010, they failed to mention
that in this later order, the PUCQ revised jts April 15, 2010 order regarding its
jurisdiction over appellants’ claims, as follows:

{77y "~ [Tlhe Geauga County Court of Common Pleas has issued a decision
hoiding that it lacks jurisdiction over allegations pertaining to the Companies’ rates and
marketing practices. The Commission agrees with the Court that claims that customers
wers lo receive rales that are in violation of Commission-approved tariffs or which were
not authorized by the Commission are issues that the .Commis‘sion is empowered fo
decide. *** The Commission will exercise [its] jurisdiction over FirstiEnergy's rates and
marketing practices ™, and the parties are not precluded from conducting discovery
regarding these issues nor from presenting evidence during the hearing **." (Emphasis
added.)

{978} Further, in addition to finding that it has jurisdiction over appellants’ claims,
the PUCO has actually asserted juriediction over them. In the PUCO case, the PUCO

has entered orders and held at least six public hearings concerning the same issues

raised by appellants in the trial court.
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{79} Thus, contrary to appeliants’ argument, the PUCO in its last entry on the
subject of its jurlsdiction and in its conduct has made it clear that, in its view, it has
exclusive jurisdiction to address appellants’ claims.

{980} Appeliants‘ third assignment of error is overruled.

{g81} We therefore affirm all aspects of the trial court's dismissal of appeliants’
claims, except with respect to thsir claim for common law fraud. Despite the difficulties
inherent in proving the companies’ alleged representations conceming future events
were fraudulently made, we believe such claim should be resolved based on the

evidence.

{482} For the reasons stated in this opinion, it is the judgment and order of this
court that the judgment of the Geauga County Court of Common Pleas is affired in

part and reversed in part; and this case is remanded for further proceedings consistent

with the opinion.

MARY JANE TRAPP, J.,
THOMAS R. WRIGHT, J.,

concur.’
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: Elecmc Illitmmaung Co. and Okhio; Edison

1| (“class™ of the Coripanies; ] have: been harmed becaiise thidy were p:‘onused discounted-

'. heatig s‘ystems n‘nd applmmes (‘all eIeemuhomu'), or otHexwise equtppmg thelr

_to declam plaintiffs and the dassas oontraatually entitled.to “all electric” rates.
Plaintiffs niamtam a Secend, Se‘parate claim for Breach af COntfact with respect to th=e '
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| pefendants . -
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Th:s matter comes on for co:mderauan on Fu-st Energy Corp ‘The Cleveland
Company {(“Compaiiies”) Motmn to Dismiss:

for Ltk of Jurisdiction. Platutiffs dlaitnythey, #nd ll other similarly Sifizated-custoiiters | "
electiic rates: m exc}:amge fcr the custatiers equmpmgthelr homes with a]l elbcfnc .

homai with specnﬁc types [ Gf elecirival §ystems. First, they seekd declaratory Judgment '_
od then- oWl behalf and oxi Behalf of the class The judgment they seek is one which - ‘
m-dErs the Compames fo essentially rescind raté iticrenses jrposed in April, 2009 and

charges 1mposed after the Conpaniies fEm1ﬁated “all electric” rates. A third claim

by promising them permanenﬂy discounted rates. Last, thie plamtxffs seék an
m;unctlon enjoining the Companies from chiarging of collectmg amounts in excess of
the original, discousted all electric rate. '

. 'The’ Plainhf.l‘s ‘have resprmded and, on Apnl 16 and ApnI 19, 2010 further.
supplemented their response. The supplemented responses pomt cut to the Court the
] _U_CD_J_im@g #y Setforth m jts Second
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" Ordiarity s wotld wot be axiissue .
© general jurisdiction: A suich it i5 generally erhpowered o hear all types of disputes

"Entty on Rebearing.

_Code Title 49 grants PUCQ juris

. corhpléi_rit i5 against a public utility (su

That finding provides that a court of gerieral jurisdiction should

adjudicate any alleged agressnerits or inducerents made by the Contpanies outside the

E express terms-of PUGO’s tariffs. In response to the Court’s order of ‘May 25, 2010 the

parties then farther addressed the “Pure Contract’ exce‘pﬁdns't:o the PUCO's exclusive
jurisdiction over utility related matters. ) ' R

... Atissueis whether thei’[amhffs}xavebroughtthls case in the wrong forum.
becanse the Coirrt of Common Pleas is a court of

inélﬁd_ing. declarstory jodgiments, breach'f contract; as well as frand and injunctive
agtions. The instaat case would ordinarily be heard by the Commion Pleas Court. Itisin.
‘fact essenitislly Iy 4 Liieach of contract a'_éti;in. Tt is biought by “all electric™ and sienilar -

sersiagainst thie Comparties becaise the Compaiti 'fés_a;e'aﬂége& 9 e fi beath of their |-

prommé to provide deeply disfoﬁiﬁéd"ﬁtés-fb‘aﬂ eléctric hothes.

is a Court of a general jurisdiction the Ohio .

N " While the Coust ofjdoinmor.x Pleds
legislatore has in certain areas iinited that jurisdiction, Some jurisdiction has been

" delegated to other entities who thien hiave exclusive authority to decide the types of

Such is the grant of uthority to the PUCO. OhicRevised |
diction over a Tultitude of miatters conicerning the
provision of public utilities: In many types of disputés concerning thiose matters the

disputes detégated to them.

|| . Courts of Common Pleas dre prohibited from exefcising their jurisdiction becaise the
" power over such imiitters is vested exclusively s the PUCO. S

- One mitet involving public utilities over which the PUCO has jutisdiction to

" the exclision of the Common Fleas courts concerns disputes over rates. Ohio Revised -

Chde §4905.26 grasits PUCO duthority to hear and determine casés wherein the
¢t as electric providers) and claims that “any
vate, fare; change [or] tall is in any respect unjust, unreasonable, urijustly

discriminatory [or] preferential, or in violation oflaw , .+ .- The Ohio Supreme Court

.. Lia expressly provided that such disputes re e:'tc‘l'us'ively mthm the jurisdiction of the " |

}’UCO,'meéthing'the Gommon Pleas Court is without any authority whatsoever to

- deteirtiine such disputes: “The commission has exclusive jurisdiction over various
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5 -matters mvolvmgut:hhﬁ, ch as rates aml charges, claSSIﬁca‘t’lOBS, and service; -
i éﬁechvoly de’nymg‘to all Okiio oourts [exoept theOhJo Supreme Cotrt} &y ]urxsdmnon 1

ovér.guch m‘a&ers (Emphasis added), State exrel. Cfeveland Elec. Tilur. Co. v
Cuyahogo Cty Court of Comiimon Pleas (2000}, g8 oo St. 33 447 Therefore, [f]he

' Junsdlchon specxﬁCally conferred by statute upon the Public Utilities Comm:ssion over
publie utilities of the state *** is so complete, comprehensive ané adequate; as to

warraut the conclusi onthat it is likewise exclusive.” State ex rel. N. Qhio Tel. Co v.- '
th (1979) ‘23 Ohio St. 2d-6, 9, quoting State exrel. Okio Bell Tel Co. v: Cuyahogd
Cy. Cozo-t of Common Pleas (1934), 128 Ohio St. 553 5573 see, also Kuzmmer

: Supermarket, Lic. v. Toledo Ec{:son Co. (1991), 61 Ohm St 3& 147,152,

Not mthm t‘he ]unsﬂrctlon of PUCO are dxsputes that- do xot concern rates or

: servme These are dlspu‘tes whose subject matter is so far removed fromi rates or
. gervice ivsues as to be labeled pure contract or tort dJsputes -Such: dmputes involvea
" claim that ihie defenidant broke & duty imposed by agréement ‘or one created by law,
| . &nd which duty is nat relate!d 16 tabes or Service 1sstifes over which PUCO has exclugive -
| i '. Jonsihchon Thie vexing quesuon that has t-epéateﬂly challenged fhe courts is: where s |
* thie dividing ] Tihe between “pure” contidct or tort vérsas the exclusive jurisdiction of ]
j|. pUCO! Bécause rates oru ity service is Hrvolved?

‘ftie Courts have hiad to decide the issueina varietjr of settlngs Some &ani_plq#,- :

“jano parncular order, include the following:

1. A dispute over the contracting utilities’ delay in providing fore1gn exchange.
" limes requmng the custoitier to use mers expernsive WATS lines. Marketing
ReSeurch ServIcBS Inc. v Public Unhnes Commission of Oliio, 32 Ohio St.
3d 52 (1997} ‘The court found that the case mvolved acontract not S'ﬂbj Gt 1o
. e exclusive jurisdiction of PUCO. ~ .
2. Adispute over gontracting utilitied provision of “ 3 phase service toa chﬁrch :
being constructed. The church was promised there would be no cost but then |
it was billed- $13,193 by the utility. The cort found thiat the case wasa .
contract not subject to the exclusive Junsdlctlon of the PUCO. State ex rel.
Ohlo Power Co.v. Hamzshseger, 64 Ohio St. 2nd 9 (1980). _
3. A-claim against the public utility for trespass and damage to property Whlch
__allegesacts relating to a service farnished by the utility. The court held the

Appx. 30




ratter is : exclusively vested in the PUCO? jurisdiction since it is service,

. relited. Farra v. Dayton, 62 Ohio App. 3d 487 (1989).
. Adispute. between a utility and a guarantor of one of the utihty custorner's -

-gecoufits. . Thei issue with respect tothe guarantee was held 10 be outside the :
Junsdwhon of the PUCO: The State ex vel. The ﬂhnnmatmg Co. v.
C‘uyahoyh Gozm’ty Court of Cothinof Pkus 97 Ohm St. 3d 69 (2002)

. -A dlspute Betweei: an mdmdual and's pﬂbﬁd utilrEy with mpvct tothe -

existernice oF non-emstence of long distance telephione calls, and the billing
thetefor. The couit det ined that Tates for such calls were not an issue
because fhe dispute was over the existence or non-existence of long distance
calls, not thie amount of charges for each. Sertchisin v. Amentcﬁ 1697 Ohia
App Lexiis 3788 (8/22/97), 1i® Dist. Court 6f Appeals

, Atlaimbya ciistomier who had ordeied a second fine installed in his barn

wh;ch went dead & shcrt,txme after its iustallauon For eight years tha‘eafter
the uﬁhty charged for the nﬁn&ﬁﬁ:ﬁﬂmﬂg second line. The custortier sued

" “for negligehde and frandulent cnduct. The appeals caurt -affirmed th trial

: -courr:s drsm:ssal for 1atk of subject matter JunSdlctlon since this was a

- service complamt ihat should havebeen brouight before the PUCO. Weiler v.
_Ohio Bell Telephone Co. (1997) Chio App- Lexus 819, Montgomexy County

Goﬂft of Appaa]s

7. The neghgént p!acemeﬂt upun a mdenee oftempnrary powek lines afta- a
.- slorin. THe public utility perfomed this work which then led to i power
siirge dammgmg the custoimer’s prbpa'ty The court found the miatter was a '
- %pyre tort” outside of thie BUCO's ju nsdmnon. Patific In&'en’zmty Insurance
: CO v. The Hlummarmg Canipany. 2003 WL 21710787 (2003) Ohio App. 8%
Dist: . o .
. Anactof Common Pleas Court in enjoining the construction and operatlons

ofa trarismission line adjudged tobea public utihty matter within the
exclusive jurisdiction of the Ohio Power Siting Board (similar to PUCO). The
State ex rel. Ohio Edison Company v. Parrott, Judge =3 Ohio St. 3d 705

(1995)

- The casés go on. With respect to torts and related service related claims and the

PUCO’s exclusive jurisdiction, the Pac:ﬁc Indemnity case, supra, has provided a test
ang whether or not the PUCO has ex:cluswe ]unsdlc’cion The case of Hull .

4
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+

i Columb:a Gas of Ohw 1 01!.10 St. 3d 96 (2006) similarly prowdes a test for “pure”
contractdxsputes. ' ' '

fn Pacific ‘Indemmity, at page 3 of the dec:smn, the court prowdes a litany of

examniples of what kirids of cases-courts may hear. At paragraph 16 of the decision it -
" provides atwo step test for determmmg whether an action is sérvice related thereby

brmgmg it vhthm the ambit of PUCO‘s emluswe }unsdxctmn. 'I‘he ﬁrst queshon is

" whietfer PtICO's admmm‘tramre experusels requi.'red 10 resotve the 1§sue ini d1spute.

Secoﬂﬂ, does ‘thie act comphmed of: constntate ] pracnce nOrmaIly authenzed by the
ﬁtﬂ:iyﬂf tlm answer to-elther quesﬂon isiil thé negatrve, cbur‘ts roumwly find thzt

- thie lainas fa0 outslde PUCO's exclusive; ]unsdzcuon

. With respect to “pure” cortract; the Hull case reutes “a pure contract caseis

one havm'g nothing to do with the utility’s semoe or Tates - such as p

erhaps 4 dispute

between a public utillty and one of its employees or a dispute between 8 pubhc utlhty

.fand its umfdrm supplier.” Id: at 101,

I ap‘plymg the foragm'ng tests thie’ Ghm Supreme Court has iade one prmuple

W 'very dlear: Thatis fhat the courts: hould not be dissuaded from finding a daim to be
" withiiis the exclusive Junsdwnon of PUCO $im lybecause itis cloaked intermsof
. Breach-of contract or tort. '

The Ohio Sitpreme Court bas ru‘led that, “ despite the natuie of the

allegation; {if] the substance of the claim frvolved is a dispute 6ver the’ rate cha:rged [1t- -
s atgatter patently within the jurisdiction of the PUCO " Allstate Insurarwe : '
- Comparny v Cleveland Electria Iluminating Coripaniy 119 Ohio 8t 3d 301, 303, cititg

the. Kama‘cer case, supra.And restated: "'I'h1s eourt vecently conﬁnned its earfier o
holding that “[clasting the aliegations in‘the complaint Yo sotnd in tort of contract is 1
nat sufficient to confer jurisdictiohupon a trial court when the basic claim is one that

" the cotumrission has exclusive: ]urrsdzcuon to resolve.” Hull, 1. at102

citing Stdte ex.

rel, Muminating Company vs. Cuyahoga County Court of Common Pleas Id. quote of

'Higyins v. Columbia Gas - of Ohio, Inc. (2000), 136 Ohio App 3d 198.

--

THE COURT FINDS THAT the Plamuffs claimis aré fot ptire contract or h
tor‘t.;?lamnﬁs’ argummts, while thorough, creatwe and mag:nnﬁve, cahnot sﬁrvwe
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 glectrichomeowners are not like adispute b

Al -'Junsdmtmh are
oriented..” Kazmmer, 1d.; at 12, 573 NE. 2d 655 The General Assembly has in fact

R | spemﬁcally authonzed the Conirissions’ complairit Junsdicnon to include contract
| Aspites mvolvmg retail electric service. See R.C.§4928.16.

1 pates necessarily

- by the Comrmssmn
_ﬁu:snant to R.C. Chapter 4905

-appllcanon of the foregomg tests. The dispute betWeen thet‘.om;iai:ies and the all
etWeen “a , public unhfy andoneofits

eriiployees OF'® dispute between 2 pablic utility and its umform suppher * The dispute 1
Between the Compames and the plamtlffs i Gver the Tate mu'eases. There is'io

' N separate rate “sgntract” between the utility andthe plamt:ffs The contract is set by the
: tariff, ot by agréement, The rateofa pubhc witility i is determihed by PUCO, notby '
.. bargaibing 'bewlem the utility and customers. “It his been said that the tariff

constitites the sermce contract between a (utility] cemp‘any and a member of the
genem’l pu’bhc who applm for [ntihty] semce {Emphasls adde;d) Sanichisin v.

o 'Ammtech, I.z:as 3788 {1997) 11t sttrir':t Court! of Appeals. citing: Sonstega‘rd .
'General Telé_ﬁhone 0. (C.P- 1969] 27 Ohm Misc, 112, The &Ses in “pure” contract or.

tott, (mcludmg Senhiisin, supra;} whereit the Comihon ‘Pleas Cdurts phaintain’
those cases whith arenot i laims Wwhiclaye in essefice rate orservu:e '

Plamt:ffs further claim that the PUOO’s expert:se is not mvolved in. resolving the

- mstant Claiins: The Court finds this argument niitonvincing. The establishinent of

sivolves expertise in we1ghmg the effect of increases upon different

classes of users and provxdmg fora fair rate of return te the unhty The Very.

| e‘stabllshment Gf PUCO a3 the exduswe entity to set tdtes was pl‘emlsed upon its a'blhty ‘

to setfairrates because jt hias the benefit of the expertise of econgomists and others at -

its d:spos;al

The Plamuffs have also cited the language of the Comini'saion in its Second.
Eatry ori Rehearing {hat suggests that the Common pieas Court kias jufisdiction. This

W Court regards that: larigage:4s 10 TOTe thani a suggestion'on thie part of the
- _Commxssxon. “Thie Cowit finds’ such sugga’ucn is inacodrate for the reaSbns aforestated 4

THE COU'KT FU‘RTHER FINDS THAT becaiise the Comniission did not .
d itnproper conduct set forth in the Complamt that does not mean

aufhorize the allege
the Commission has no jurisdiction over the conduct Claims thiat customets were to

receive rates that drein wolabon of Commission tariffs or whlch were ot authonzed
are issues that the Commission is expressly empowered o decide
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T etuinas: 'I‘heniattermaypr

I . caseisone whlch the Genexél Assem

LaSh tIlJS Coutt ﬁnds thaﬁ While the Omenon P}eas Co‘urt lacks Junsdlctmn to _
Yeai drid detrde this’ éast,th‘é Plamhffs afe not &etued a fotitnto soel redress of their
peged before the PUCO, and the Olno Supreme Cotirt has
mmxsszons rulés authonze itto regulate autllitys |

ong:ﬁal pnmdlchon as well; The €
or deceptWe Sales practlce's R.C‘. §4928 6

_ma.rketmg abtivities and 1o, pumsh unfan‘
and 4928.02(1); 0.&\.0 4901 1-19«24(0) &(D} :

'I‘heCourt ot' Cammon Pleas Iaz:ks jﬁnsdit‘:tfﬂn 1o hea: and demde th1s case! The
bl has determmed is exchusively within’ the

_ JunsﬂJ,cuon of the Puth Utlhtxes Co‘mmlssion of Ohio.
ST The motion to. d:smzss leuuﬁs COmplmnt mherehy gmare&.{:osts to lenuff
'-_-nxssoonnmn Tk P TR

et -Mlchéel E, Gilb; Esq
Timo”th}'Grendeﬁ Esq. .
- Chiistina F. Londrico, Esq. -
Jeffrey Saks, E¥a. i
GfantGﬁi‘bﬁ,FSQ _

sb .

7 arve Upon all pames. not in dsfaultiu falkure
B appear-(per Civil Futa B-(8), notice, orf tl?!;m
_Judqmﬁm ami iis dnh af]our’iializ“sﬁnﬂ '
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IN THE COURT OF COMMON PLEAS

Carl DiFranco

Nancy Difranco

9969 Mulberry Rd.
Chardon, Ohio 44024

Andrew T. Wyatt
14771 Sisson Rd.
Chardon, Ohio 44024

Lisette Roy

" Robert Roy

13645 Fisher Rd.
Burton, Ohio 44021

Richard Jordon
11430 Twin Mills Lane

. Chardon, Ohio 44024

Herbert J. Shubick
15850 Legpett Rd.
Montrille, Ohio 44064

Jon J. Rowles
12084 Heath Rd.
Chesterland, Ohio 44026

Beth Lockitski
10576 Hemlock Ridge Lane
Chardon, Ohio 44024

Jeannette Hardesty
525 Bear Dr.
Chardon, Ohio 44024

Vicki Lowry
11968 Auburn Rd.
Chardon, Ohio 44024
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Sandra Pfeiffer
- o 180 Lakeview Lane
o _~‘. : Hiram, Ohio 44234

‘Charlette A. Brown
34 Cardipnal Dr.
Hiram, QOhio 44234

Sandra Kosteinshek
14700 Munnberry Lane
Newbury, Ohio 44065

Joe Meyers

Linda Meyers

8547 Fairlane Dr.

Olmsted Twp., Ohio 44133

Steve Kinnett

Nancy Kinnett -

17155 S. Franklin
Chagrin Falls, Ohio 44023

Frederick Schoenig

i -Marguerite Schoenig

L ' - 12527 Concord Hambden Rd
Chardon, Ohio 44024

Jamie Davis

Sean Davis

8201 Pettibone Rd.
Chagrin Falls, Ohio 44023

Glenn H. Frohring
Joretta B. Frohring
11835 Bell Rd.
Newbury, Ohio 44065
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Eileen Fisco
14451 Hunting Hills Dr.
Russell Twp., Ohio 44072

Danah M. Dews

Connie J. Dews

166 87 Falmouth Dr,
Strongsville, Ohio 44136

Eleanor M. Spitz
8670 Prescott Dr.
Chesterland, Ohio 44026

Tom Janes

Lorraine Janes

13039 Livery Lanes
Chardon, Ohio 44024

Robert E. Robertson
9811 Bell Street
Newbury, Ohio 44065

Gregg Soltis

Jeannine Soltis

13475 Stoney Springs Dr.
Chardon, Ohio 44024

Michelle Guarniere
10860 Stafford Rd.
Aubumn Twp. Ohio 44023

Edward Leskovee
14455 Essex Ct.
. Chardon, Ohio 44024

Jean Wurst

9290 Kingsley Dr.
Chagrin Falls, Ohio 44023
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Charles Lafferty
Shannon Lafferty
14530 Essex Ct.
Chardon, Ohio 44024

Terrace Glen Estates
¢/o Dan Ledenican
16 Lois Lane
Chardon, Ohio 44024

Rich D. Koller

Domna Koller

18550 Shaw Rd.

Auburn Twp., Ohic 44023

Robert S. Cipiti
17819 Chillicothe Rd.
Chagrin Falls, Ohio 44023

Charles Blour

Helen Blour

9162 Willson Dr.

Chagrin Falls, Ohio 44023

Harry G. Sherer
75 Cardinal Dr.
Hiram, Ohio 44234

Richard N. Angelino
18066 Haskins Rd.
Chagrin Falls, Ohio 44023

Bryon L. Banks
11281 Clark Rd.
Chardon, Ohio 44024

Thomas Mozz .
11240 Highland View Rd.
Chardon, Ohio 44024
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Richard Ward
8982 Williams Rd.
Chardon, Ohio 44024

Stepben M. Karaffa
11524 Upper Chelsea Cir,
Cbardon, Ohio 44024

Lori A. Gilbert
25 Wayne Lane
Chardon, Ohio 44024

Robert 8. Schreiner
Harriet Schreiner

9761 Whisperwood Circle
Aubum Twp, Chio 44023

David J. Cillian
116435 Colchester Lane
Auburn Twp., Ohio 44023

James E. Terpay
14524 Crestview Dr.,
Novelty, Ohio 440672

John M. Bitonti
12080 Auburn Rd.
Chardon, Ohio 44024

Dan Buatois

Sue Buatois

15082 Sperry Rd
Novelty, Ohio 44072

Donald H. Yaecker
15061 Sperry Rd
Newbury, Ohio 44065

Rolf R. Tinge
189 Sunrise Lane
Hiram, Ohio 44234
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Mary Zimmer
10858 Kile Rd.
Chardon, Ohio 44024

Ronald Emst
13410 Gar Hwy.
Chardon, Ohio 44024

Rosemarie Davidson
122 Suprise Lane
Hiram, Ohio 44234

Thomas H. Logan

June A. Logan

9276 Youngstown Salem road
~ Canficld, Ohio 44406

Peter R. Richmond
5790 Chapel Rd.
Madison, Ohio 44057

Jeffery D. Nick
381 Manhattan Pkwy
Painesville, Ohio 44077

Burt Abel

Mary Ellen Abel

391 Manhattan Pkwy
Painesville, Ohio 44077

Jim Wetzel
8254 Deepwood Blvd #14
Mentor, Ohio 44060

Ronald Neuger

Judy Neuger

4500 Chagrin River Rd.
Moreland Hills, Ohio 44022
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Raymond Gabor
8818 Valley Lane
Chagrin Falls, Ohio 44022

Gerald M. Yosowitz MD
2825] Cambridge Lane
Pepper Pike, Ohio 44124

James F. Budzick

Mary Jane Budzick

17139 5. Red Rock Drve .
Strongsville, Ohio 44136

Plaintiffs,
vs,

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

First Enetgy )
76 South Main Street )
Akron, Ohic 44308 )
' )
)

)

);

)

)

}

)

)

)

)

)

);

)

)

)

and

Cleveland Electric llluminating
Company

¢/o CT Corporation, Statutory Agent
1360 E. 9™ Strect

Cleveland, Ohic 44114

and

Ohio Edison Company
76 South Main Street
Akron, Ohio 44308

Defendants.

Plaintiffs, as identified in the caption of this Complaint, whose names are incorporated by
reference herein, (“Plaintiffs”) each on their own behalf and on behalf of all others similarly
situated, comptain as follows against Defendants, First Energy (“First Energy™), Cleveland

Electric Iluminating Company (“CEI"), and Ohio Edison Company (“Edison”), (First Energy,
CEI and Edison are collectively referred to herein as (“Defendants™), to wit:
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INTRODUCTION

1. This action is brought by the named Plaintiffs, on their own behalf and on behalf of
all other similarly situated customers of Deféndants, who have been and continue to
be harmed by Defendants unilateral breach of their prior oral agreements, covenants,
rcpresentations and commitments inducing Plaintiffs, and all others similarly situated,
to equip their homes with all electric heating systems and appliances (“all electric
homes™), or electric hot water heating systems (“electric water heating”), and /or
clectric load management systems {“load management™) in consideration for which

- Defendants agreed to charge Plaintiffs, and all others similarly situated, special
volume bascd or off peak usage based rates commonly known as the all electric home
rate, electric water heating rate, and foad management discount rate indefinitely with
no limit as to time. Additionally, Defendant agreed, covenanted, and represented to
Plaintiffs, and others similarly situated, who installed electric heat pumps that they
would receive a special discounted rate regardless if Defendants removed the rate
from their filed rate schedule with the Ohio PUCO.

2. Plaintiff, and members of the Plaintiff Class, each were parties to the oral agreements,
representations, covenants and inducements made by Defendants assuring Plaintiffs,
and the Plaintiff class, that they would receive the all clectric home rate, electric
water heating rate and/or load management discount. In retum for such promises,
agreements and representations, Plaintiffs justifiably relied upon and partially or
substantially performed by maintaining all electric homes, electric water heating
systems, and/or load management cquipment in their respective homes, in lien of
natural gas, oil or other equipment or appliances.

3. Plainliffs, Glenn H. Frohring, Jorctta Frohring, Eileen Fisco, Dana M. Dews, Connie
1. Dews, Eleanor M. Spitz, Tom Janes, Lorraine Janes, and Robert E. Robertson were
induced by Defendants’ agreements, promises, covepants, and representations and
justifiably relied on Defendants’ agrecments, promises, representations, and
inducements into equipping their homes with electric load management devices that
allowed Defendants’ to manage electric load fo their homes in exchange for
Defendants’ unlimited promise to provide said Plaintiffs, and others similarly
situated, with a load management discount. These Plaintiffs are representative of all
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of those homeowners in Geauga County and Northeastern Ohio designated as “ail
clectric load” customers by Defendants, which customers constitute a subclass of the
Plaintiff class in this action. '

. Plaintiffs, Gregg Soltis an Jeanmine Soltis, were induced by Defendants’ promises,

covenants, agreements, and representations and justifiably relied on Defendants’
agrcements, promises, covenants, and inducements into equipping their home with
electric water heating systems in exchange for Defendants’ unlimited promise to
provide said Plaintiffs, and others similarly situated, with an electric water heating
discount. These Plaintiffs are representative of all of those homeowners in Geauga
County and Northeastern Ohio designated as clectric water beating customers, which
customers constitutes another subclass of the Plaintiffs’ Class in this action.

. The Plaimtiff Class, including both subclasses, upon information and belicf, consists

of more thar 100,000 residential homeowners (and perhaps as many as 300,000
homeowners), residing in Geauga County and surrounding Northeast Ohio Counties
who are customers of Defendants and it is impracticable to bring them afl before the
Court and would be contrary to the principles of judicial economy te do so; there are
questions of law or fact presented which are common to the entire class, or respective
subclasses accordingly; the claims of the named Plaintiffs, and named subclass
representative Plaintiffs, respectively, are typical of the claims of the class, or
respective subclass, as applicable; and the named Plaintiffs will fairly and adequately
represent and protect the interest of the class and subclasses.

PARTIES/TURISDICTION/VENTUE

. The named Plaintiffs are residents and residential property owners and/or occupants

residing in Northeast Ohio, sixty (60) of the named Plaintiffs reside in Geaunga
County, Ohio.
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7. The named Plaintiffs are customers of Defendants. Defendants, First Energy, and its
affiliated companies, CEI and Edison, conduct business in Ohio and Defendant, First
Energy, by and through CEl, conducts business in Geauga County, Ohio, including,
without limitation, entering into contracts with the Geauga County residents named as
Plaintiffs and thousands of similarly situated residents residing in Geauga County,
Ohio. '

8. Thereal property owned by the Geauga County residents named as Plaintiffs, and
thousands of similarly situated Geanga County residents, adversely affected by
Defendants’ breach of contract, tortious, and statutory misconduct described below is
located in Geauga County, Ohio.

9. Defendants, First Energy and CEI maintain facilities, equipment and employees in
Geauga County, Ohio

10. The Contractual agreements, misrepresentations, and fraudulent inducements,
complained of below, as to the Geauga County residents named as Plaintiffs, occurred
in Geauga County, Ohio.

I1. This action is brought for Declaratory Relief parsuant to O.R.C Chapter 2721,

12. This Court has Jurisdiction over the genuine contract disputes and genuine tort claims
raised in this Complaint even though the case involves public ntilities; to clarify, this
action is not a “rate” sctting casc but rather a case related to contractual rights
cxisting between Plaintiffs and members of Plaintiff Class, and Defendants by reason
of a contract entered between said parties.

13. Plaintiffs are entitied to access to this Court to redress their genuine tort claims and
genuine contract claims pursuant to the Ohio Constitution.
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14. The Ohio Public utilities Commission is not a court of genera! jurisdiction and has no
power to issue a declaratory judgment or to detcrmine finally the legal rights and
liabilities with regard to Plaintiffs” contractual rights as to programs promised by
Defendants; nor to determine finally Defendants’ liability for their tortious conduct
alleped in this Complaint.

BACKGROUND

15. During the last approximately forty (40) years, Defendants, at various times, enfered
into oral agreements with Plaintiffs and other similarly situated, whereby Defendants
agreed to provide an all electric home discount in consideration of Plaintiffs
cquipping their homes with all electric heating systems and appliances.

16. Defendants placed no time limitations on their agreements, covenants, promises, and
.inducements s to the all electric homes programs.

17. Plaintiff and others similarly situated justifiably relied on Defendants’ agreements,
covenants, representations and inducements and squipped-their homes with all
electric heating equipment, appliances, geothermal heating systemns and other electric
used in lieu of natural gas or vil operated heating systems and appliances.

18. Numerous Plaintiffs and others similarly situated purchased their homes in reliance
on Defendants” “all electric home” agreements, promises, and inducements, which
were not limited or conditional as to duration.

19. Defendants, by and through their agents, distributors, representatives, or employees
represented that the “all electric home” program would be “permanent” or untimited
as to time or would be perpetual as long as the homeowners maintained the all

clectric usage.
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20. Defendant, First Energy’s affiliate represented to Plaintiffs residing in Geauga

21.

22.

23.

24,

25,

26.

County and Northeast Ohio, Thomas M. Logan, and others similarly situated, as far
back as 1988, that the all electric home program rate would not be affccted or
forfeited, by the removal of the rate from the files and that this rate would be
“guaranteed” as long as they wished 1o use it.

To induce Plaintiffs, and others similarly situated, to purchase all electric homes or to
continue to use clectric appliances and heating systems in their homes in lieu of
natural gas or other appliances or utilities, Defendants” maintained and provided to
Plaintiffs and others similarly situated discounts until May, 2009.

Until May, 2009, Defendants admiited and agreed that owners of all electric bomes
were “grandfathered” or permanently entitled to the all electric home discount.

Plaintiffs’ and others similarly situated, entitled to the all electric home status were
charged 1.9 cents per k wh.

Since Defendants unilaterally breached their agreement, promise and commitment to
Plaintiffs, and others similarly sitnated, with respect to all electric home status,
Defendants have increased their charge 1o 4 cents or more per k wh.

Defendants also induced the named subclass Plaintiffs, and other similarly situated, in
the electric water heating subclass into installing and/or maintaining electric water
hcating system at those homeowners cost, by promising those individuals a special
discounted charge for electricity usage.

Defendants unilaterally terminated that electric water heating commitment, promise,
and agreement in May, 2009.
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27. Defendants also induced the named subclass Plaintiffs, and others similarly situated,
in the load management subclass into installing load management equipment in their
homes in exchange for a load management discount that allowed Defendants to
manage electric usage service provided to those homes.

28. The named subclass Plaintiffs, and others similarly situated, justifiably relied on
Defendants” agreements, covenants, promises, and inducements and instailed load
management devices at those Plaintiffs’, and others’, cost.

29_ By Defendants actions and practices over forty (40) years, Defendants have admitted
that Plaintiffs, and others similarly situated, arc entitled to participate in the all
electric home, electric water heating program, and load management discount
programs as a result of Ohio contract law based on oral contracts, inducements,
justifiable reliance on those inducements, and the partial performance doctrine.

30. In justifiable reliance on Defendant’s representations and inducements, Plaintiffs, and
others similarly sitnated, (a) purchased all electric homes; (b) installed, maintained,
and replaced, electric appliances and heating systems in their homes, and refrained

~ from using natural gas, heating oil or other non-electric utility services or appliances
in their homes, even though such alternative may have been less costly.

31. In reliance on Defendants’ oral agreements, covenants, promises, and representations
as to all electric home, electric water beating, and load management discounts,
Plaintiffs, and others similarly situated, partially performed their obligations, duties,
and conditions with respect to said contracts by purchasing and maintaining all
electric homes and electric water heating and load management systems.

32. Defendants benefited by Plaintiffs actions by seﬂing off-peak electricity in Geauga
County and Northeast Ohio, and now having a captive electric usage reliant group of
homeowners in Geauga County and Northeast Chio.
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CLASS ALLEGATIONS

33. The named Plaintiffs bring this action on behalf of a class of all other persons
similarly situated which class consists of all persons who satisfy the following
criteria:

a. They are customers of Defendants who prior to May 2009, were classified by
Defendants as all electric home customers, or for subclass purposes, as
clectric water heating and/or load management.

b. They bad received the lower charges attributed to the all electric homes or
clectric water heating or load management classifications.

¢. After June 1, 2009, they no fonger arc so classified by Defendants and no
longer receive the full discount attributable to those classifications; and

d. They are and have been residential customers of Defendants.

34. Upon information and belief, the Plaintiff class, including the subclasses, consists of
at least 106,000 customers of Defendants and is sufficiently numerous that joinder of
all members is impractical,

35. There are questions of law and fact common to the class, which questions
predominate over any questions peculiar to individual class members.

36. The named Plaintiffs, and named subclass Plaintiffs, have the same claims as the
members of the class, and subclasses, respectively. All of the clairs are based on the
same factual and legal theories.

37. The named Plaintiffs, and named subclass Plaintiffs, will fairly and adequate
represent the interest of the class, and subclass, members and have retained
expericnced counsel. There is no reason why the named Plaintiffs and their counsel



will not vigorously pursue this action.

38. Certificafion of a class pursuant to Ohio R. Civ. P. 23 (b)(1)(2) or (b)}(2) or (3) is
appropriate. A class action is the only appropriated means of resolving this
controversy. In the absence of a class action, a failure of justice will resuit.

COUNT ONE

DECLARATORY JUDGMENT

39. Plaintifls incorporate by reference paragrabhs ! through 38 zbove as if fully rewritten
herein.

40. Plaintiffs assert and maintain that Defendants have entered into an oral agreement
with Plaintiffs, and others similarly situated with respect to the all electric home,
electric water heating and load management discounts, Plaintiffs, and others similarly
situated, justifiably relied on Defendants’ oral covenants, and promises by installing,
and maintaining all electric homes, electric water heating systems, and load
management systems at Plaintiffs® cost and to their detriment.

41. Defendants assert and maintain that they have no contractual duty or obligation to
Plaintiffs or others similarly situated with respect to the all electric home, ¢lectric
water heating or load management programs or that the Ohio PUCO somechow had
the power to absolve Defendants of their contractual commitments and agreements
with Plaintiffs and other similarly situated, despite Defendants’ approximately forty
(40) years of conduct and practices to the contrary. .

42. A controversy exists between the parties as to the contractual duties owned by
Defendants to Plaintiffs and others similarly, situated with respect to the ail electric
home, electric water heating, and load management programs.
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43. This action is brought under O.R.C Section 2721.03 and 2721.04 and involves an
actual controversy between the parities, Plaintiff class members and Defendants for
which there is no adequate remedy at law.

44. Plaintiffs, and Plaintiffs’ class, are entitled to a declaratory judgment ordering that
Defendants are contractually obligated to classify Plaintiffs, and Plaintiffs’ class, as
customners entitled to the all electric home, electric water heating, and load
management discounts that they received as of April, 2009, retroactive to June 1,
2009, and ordering Defendants to refund all excess funds obtained by Defendants

- from Plaintiffs and the Plaintiffs’ class as a result of Defendants unilateral
termination of the all electric home, electric water heating, and load management

program.

COUNT TWO

BREACH OF CONTRACT

45. Plaintiffs incorporate by reference paragraphs 1 through 44 above as if fully rewritten
herein. '

46. Defendants have breached their contractual obligation and commitments to Plaintiffs,
and Plaintiffs’ Class, by unilaterally terminating the all electric home, electric water
heating, and load management programs.

47. As aresult of Defendants’ breach, Plaintiff and the Plaintiffs’ class, have been
damaged and continued to be damaged economically by the excess charges resulting
from Defendants and unilateral conduct in an amount that exceeds Fifty-Million
Dollars ($50,000,000.00) as shall be more fully shown at trial, to which Plaintiffs and
Plaintiffs class are entitled to judgment and relief.
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COUNT THREE

FRAUDULENT INDUCEMENT/JUSTIFIABLE RELIANCE

48. Plaintiffs incorporate by reference paragraph 1 through 47 as if fuily rewritten herein.

49. During the period starting in the early 1990°s until spring 2009, Defendants, by and
through their agents, representatives and/or cmployees, falsely represented to
Plaintiffs, and the Plaintiffs’ class, that if they maintained all electric homes, electric
water heating, and/or load bearing devices, Defendants would permanently include
them as all electric home, electric water heating and/or load management customers,
as applicable, at a reduced rate, which in the case of all electric home customers was
approximately 1.9 cents in Fanuary, 2009.

50. Plaintiffs, and members of Plaintiffs’ class, justifiably believed and relied on said
representations by Defendants and purchased and maintained all electric homes,
refrained from purchasing homes with non-electric heat and appliances, installed
clectric water heating systems, and/or installed load management devices, all at their
expenses.

51. Plaintiffs, and members of Plaintiffs class, would not have taken the actions described
in paragraph 50 above except for the fact that they relied upon the false
representations made as alleged above, and as a result Plaintiffs and the Plaintiffs
Class have suffered injury, damage and loss in excess of Fifty-Million Dollars
($50,000,000.00) shall be shown at trial.

LOUNT FOUR

INJUNCTIVE RELIEF

52. Plaintiffs incorporates by reference paragraph 1 through 51 above as if fully rewritten
herein.
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53.

54,

55.

To the extent Defendants breach of its agreement with Plaintiffs, and the Plaintiffs’
class members, and Defendants’ tortious conduct has resulted in Defendants charging

. Plaintiffs and Plaintiffs’ class members two to three times the monthly amount that

was charged under the all electric home, clectric water heating and/or load
management programs, numerous Plaintiffs, and class members are at risk of Tosing
their electricity service, receiving a bad credit rating, or the reduction in the market
value of their property; all of which hann is irreparable and is not redressed by an
adequate remedy at law.

Unless preliminarily and permanently enjoined, Defendants’ actionable conduct wilk
continue to cause irreparable harm to numerous Plaintiffs and members of the
Plaintiff class.

To prevent such ongoing imeparable harm, Plaintiffs, and Plaintiffs® Class, are
entitled to an order preliminarily and permanently enjoining Defendants from
collecting or pursuing collections apainst Plaintiffs, and Plaintiffs” class, in excess of
the charges assessed as of January 1, 2009, with respect to the ali electric home,
electric water heating, and load management programs,

WHEREFORE, Plaintiffs request that this Court grant the following relief in their
favor, on their own behalf and on behalf of the Plaintiff class, and subclasses, as
applicable, and against Defendants, as appropriate, to wit:

A. To certify this action as a class action and the class and subclasses above
pursuant to Ohio Civil Rule 23;

B. On Count One, A declaratory judgment ordering that Defendants are
contractually obligated to classify Plaintiffs, and Plaintiffs’ class members, as
customers entitled to the all electric home, electric water heating, and load
management discounts effective as of Jasuary, 2009 and ordering Defendants
to refund all excess funds collected to date to Plaintiffs and Plaintiff class
member;

C. On Counis Two and Three, a judgment in favor of Plaintiff and the Plaintiff
Class and against Defendants in excess of Fifty-Million Dollars
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{$50,000,000.00) as shail be more fully shown at irial;

. On Count Four, an order enjoining Defendants collections of excess charges

as described in paragraph 55 of the Complaint;

. For compensatory, incidental, and consequential damages, in such amount as

shall be determined at trial;

:. For attorney’s fees, litigation expenses, and costs to the extent permitted by

law; and

. For such other relief as this Court decms equitable, necessary, proper or just.

Respéctfuﬂy submitied,

Timothy J. Grendell, Esq. (0005827)
6640 Harris Road

Broadview Heights, Ohio

(P) 216-904-0029

(F) 614-220-0833

Michaet E. Gilb, Esq. (0029868)
7547 Central Parke Blvd."
P.O.Box 773

Mason, OH 45040
(P)513-204-6703

" Christina F. Londrico, Fsq., (0085091)
P.O.Box 56
Richfield, Ohio 44286
(P) 216-376-8320

Attorneys for Plaintiffs .
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JURY DEMAND

Plaintiffs demand a trial by jury as to all factual issues in this action, including, without
limitation, any factual issues predicate to the declaratory judgment claim in Count One of the
Complaint.

Timothy J. Grendell, Esq. (0005827)
Attorney for Plaintiffs
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Apptication of Ohio
Edison Company, The Cleveland Hectric

Edison Company for Approval of a New

)

) :
Illuminating Company, and The Toledo ) Case No. 10-176-EL-ATA

)

)

Rider and Revision of an Existing Rider.

FINDING AND ORDER
The Commission finds:
(1) Ohio Edison Company, The Cleveland Electric Illuminating

@

&

)

G)

Company and The Toledo Edison Cempany (collectively,
FirstEnergy) are electiic utilities as defined by Section
4928, 01(A)(11), Revised Code.

Various residential all-electric rates were implemented and
revised over the years in the service territories of FirstEnergy,
beginning in January 1974. These rate structures were declining

“block structures such that the customer’s rate declined with

greater electricity nsage.

On July 6, 1999, Amended Substitute Senate Bill No. 3 (8.B. 3)
was signed by the Governor and most provisions became
effective on October 5, 1999, Among other things, SB. 3
unbundled generation rates and froze distribytion rates at their
current levels through the end of the five-year market
development period. : :

On January 4, 2006, the Commission issued its Opinion and
Order in FirstEnergy’s rate cerfainty plan adopting an agreement
among the parties that included a provision that certain ali-
electric residential rate schedules for FirstEnergy would- no
longer be available to new customers or new premises beginning
January 1, 2007. In re FirstEnergy, Case No. 005-1125-EL-ATA, et
al,, Opinion and Order (January 4, 2006} (citing Stipulation at 12
(September 9, 2005)).

On January 21, 2009, the Commission issued its Opinion and
Order in FirstEnergy's' distribution rate case. In re FirsiEnergy.
Case No. 07-551-HL-AIR, et al, Opinion and Order (January 21,
2009). In order to simplify FirstEnergy's existing rate structure,
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consistent with 5.B. 3 mandates, the Commission also approved
FiratEnergy’s proposed consolidation of 32 different residential
distribution rate schedules into a single residential distribution
rate schedule for each electric utility. However, in order to
mitigate the impact upon residential customers affected by the

. consolidation of the rate schedules, the Commission approved a

residential distribution credit for certain residential customers. Id.
at 23-24, These customers included many who had been taking
service under all-electric residential rate schedules. Those
customers had received a substantial discount on their winter
rates prior to this rate schedule consolidation and received a
discount after the consolidation based upon the Commission’s
principle of gradualism. Id.at29.

On March 25, 2009, the Commission issued its Second Opinion
and Order in FirstEnergy’s electric security plan (ESF) proceeding,
approving the stipulations filed by various parties, In re
FirstEnergy, Case No. 08-935-EL-850, et &l, Second Opinion and
Order (March 25, 2009). Among other terms, the ESP stipulations
provided that, for the period between June 1, 2009, and May 31,
2011, generation rates would be determined by a competitive bid
process (CBP). Further, in order to create a generation rate
structure that would be consistent with the distribution rate
structure approved in FirstEnergy’s distribution rate case, the
Commission appraved the consolidation of the various residential
generation rate schedules into a single residential generation rate
schedule for each electric utility. Id. at 9-10. The Commission also
approved a residential generation credit for customers who were
impacted by the generation rate schedule consolidation in order to
mitigate the impact of the consolidation. Id. Again, the impacted
customers included a number of customers taking service under
the discounted all-electric residential rate schedudes,

The distribution and generation credits provided to customers
affected by the rate schedule consolidation in both proceedings
represent total rate discounts of 3.6 cents per kWh.

In Case No, 08-935-EL-SS0, the Commission approved the
implementation of Rider DDC for FirstEnergy to allow for the
recovery of certain accounting deferrals and carrying charges for
post date-certain distribution expenses, line extension charges,

=2
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(10)

(1)

(12

_investigate and file a report in this

and transition taxes. Rider DDC was to take effect on January 1,
2011, and exist for 25 years. However, on August 19, 2009, we
determined that it would be beneficial to both residentiat and
nonresidential customers to reduce carrying costs on these
deferrals by beginning to recover the deferrals in an accelerated
manner {i.e., over the period September 2009 through May 2011,
excluding summer months). In re FirstEnergy, Case No. 09-641-
EL-ATA, et al, Finding and Order (August 19, 2009) at 4. The
revised riders were implemented to replace the existing riders
and veduce the length of the recovery periods. The early
recovery of the deferrale was estimated to save $178 million for
residential customers and $142 million for nonresidential
customers. Id. ' :

There has been substantial public concern expressed regarding
certain all-electric residential customers’ bills, notwithstanding
the discounts provided to these customers.

The Commission finds that, until such time as the Commission
determines the best long-term solution to this issue, rate relief
should be provided for all-electric residential customers.
Accordingly, we direct FirstEnergy to file tariffs for the all-electric

" residential subscribers that will provide bill impacts

commensurate with FirstEnergy’s December 31, 2008, charges for
those customers.

Given that, in the ESP stipulations, the parties agreed that
FirstEnergy should procure generation through a CBP and that
all wholesale generation costs should be recovered through retail
rates, further proceedings regarding the recovery of the revenue
shortfall are necessary. In the interim, the Commission will
authorize FirstEnergy, pursuant to Section 4905.13, Revised
Code, to modify its accounting procedures to defer the difference
between the rates and charges to be charged to the all-electric
residential customers as the result of the Commission’s order in
this proceeding and the rates and charges that would otherwise
be charged to those customers.

However, the Commission acknowledges that this is not a long-
term solution to this issue. Therefore, we direct Gtaff to

ing regarding the
appropriate long-term rates that should be provided to all-
electric residential customers of FirstEnergy. In this report, Staff
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should include a range of options regarding proposed rates and
discounts to be provided to all-electric residential customers.
Each option should be supparted by a thorough statistical
analysis, which includes the bill impact upon all-electric
residential customers at various ranges of consumption levels
and the number of all-electric residential customers within each
range. Further, the report should include a range of options for
the Commission regarding the recovery of the revenue shortfall
25 a result of the discounts provided to all-electric residential
customers, including from which customer classes and rate
schedules FirstBnergy should recover the revenue shortfall and -
the bill impacts on those customers. '

(13) Unless otherwise ordered by the Commission, Staff should file its
report with the results of its investigation in this docket within 90
days. After the Staff has filed its report, the Commission will
establish, by subsequent entry, a period for the filing of
comments by interested persons. '

(14) Moreover, pursuant to Rule 4901;1-18-04, O.A.C.,, we find that
PirstEnergy shall work with impacted customers, upon contact by
a customer whose account is delinquent or who desires to avoid a
delinquency, to make reasonable extensions or other extended
payment. plans appropriate for both the customer and
FirstEnergy. Additionally, FirstEnergy shall inform the customer
of the onesixth payment plan, the one-third winter heating
season payment plan, and the availability of the percentage of
income payment plan if eligible, in the event that a mutual
payment asrangement cannot be worked ont.

It is, therefore,
ORDERED, That rate felief be provided as directed herein. Itis, further,

ORDERED, That FirstEnergy be authorized to modify its accounting procedures
as set forth in Finding (11). It is, further,

ORDERED, That FirstEnergy file, in final form, four complete copies of the
tariffs, consistent with this Finding and Order, within 14 days of the issuance of this
Finding and Order. FixstBnergy shall file one copy in its TRF docket (or make such
filing electronically as directed in Case No. 06-900-AU-WVR) and one copy in this case
docket. The remaining two copies shall be designated for distribution to the Rates and
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Tariffs, Energy and Water Division of the Commisgion’s Utilities Department. It is,
further, '

ORDERED, That the effective date of the revised tariffs shall be a date not earier
than the date of this Finding and Order and the date upon which four complete copies
are filed with the Commission. The new tariffs shall be effective for services rendered
on or after such effective date, Itis, further, ' ' '

ORDERED, That FirstEnergy notify its all-electric residential customers of the
tariff revisions via a bill message, bill insert, or separate mailing within'30 days of the
effective date of the tarlffs. A copy of the customer notice shall be submitted to the
Commission's Service Monitoring and Enforcement Department, Reljability and Service
Analysis Division, at least 10 days prior to its distribution to customers. It is, further,

ORDERED, That nothing in this Finding and Order shall be binding upon this

Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. Itis, further,
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ORDERED, That a copy of this Finding and Order be served all parties of record.
THE PUBLI COMMISSION OF OHIO

L

" Alan R. Sclfriber, Chairman

Paul A.Centolella Ronda Hartman
Valerie A. ' Cheryl L. Roberto
GAP/KWB/dah
Entered in _the‘]bumal
AR § 3 200
Reneé J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio

)
Bdison Company, The Cleveland Electric )
Ihuminating Company, and The Toledo )
Edison Company for Approval of a New )

)

Case No. 10-176-EL-ATA

Rider and Revision of Existing Rider,

SECOND ENTRY ON REHEARING

The Commission finds:

@)

@

3

4)

L)

©

@

Ohio Edison Company, The Cleveland Electric Hluminating
Company, and The Toledo Edison Company (FirstEnergy or
the Companies) are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

On February 12, 2010, FirstEnergy filed an application in this
proceeding to revise its current tariffs in order to provide rate
relief to certain “ell-electric” customers. '

On March 3, 2010, the Commission issued its Finding and
Orderirlt}ﬁsProceedhg,approﬁngFirstEnergy’sappﬁcaﬁ.on
asmod.iﬁedby_theComnﬁssion.

Section 4903.10, Revised Code, states that any party to a

Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission within 30 days
of the entry of the order upon the Commission’s journal.

On March 8, 2010, the Ohio Consumers’ Counsel {OCC) filed a
request for clarification and, in the alternative, application for
rehearing. In the application for rehearing, OCC alleges that
ﬁleHndingandOrderwasumstand unreasonable on four
separate grounds. :

On March 18, 2010, FirstEnergy filed a memorandum contra
OCC’s application for rehearing.

In OCC’s first. assignment of error, OCC contends that the
Commission erred when providing rate relief for “all-electric”
custemerswi&outspedfyingthatthosecustomersare&ie
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samecusbomemwhowouldbeneﬁt&omlowerratesas

by OCC. The Commission will clarify that the

Finding and Order applies to all residential customers who had
previously been billed under the “all-electric” rate schedules
specified in FirstEnergy’s application in this proceeding as well
as to any other residential customer who is the successor
acoount to a customer who had previously qualified under the
ugll-electric” rate schedules, notwithstanding the provisions of
the stipulation in In re FirstEnergy, Case Ne. 05-1125-EL-ATA,
etal

Further, the Commission expects that, at a mirdmum, the rate
relief will remain in effect through the next winter heating
season, With these clarifications and based upon the public
interest in this docket, we believe that the 90-day deadline for
the Staff investigation to be completed is not advisable.
Therefore, we direct Staff to continue its investigetion and to
develop a process, which ensures that interested parties and
stakeholders have a meaningful opportunity to participate in
the resolution of the issues raised in this proceeding.

Accordingly, in light of these clarifications, the Commission '

finds that OCC's first assignment of errer is moot. However,
the Commission notes that the tariffs submitted by FirstEnergy
onMarchl?,ZDlO,intlﬁsprooeedingappeartolimitthe
residential generation credit rider (RGC) to customers who
werehldngservioefmmmeCompaxﬁesonAprﬂw,m,
under the “all-electric” rate schedules, The Commission finds
that this provision is inconsistent with our darification and
directs the Companies to file revised taxiffs, within seven days,
which are consistent with the Finding and Order, s dlarified by
the Commission.

In its second assignment of error, OCC argues that the
relationship between residential rate schedules and the “all-
electric” rate schedules should be restored concerning
customer, kilowatt-hour, and demand charges in distribution
and generation rates. Thus, OCC claims, every residential
customer would be responsible for unchanged additional
charges and riders.

The Commission finds that rehearing on this assignment of
error should be denied. In our Finding and Order, the
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Commission intended that the rate relief provided to “all-
eleciric” vesidential customers result in bill impacts which are

‘commensurate with the charges paid by these customers as of

December 31, 2008, OCC's proposed changes would not return
#all-electric® residential customers to their prior rates and, thus,
would undermine the rate relief provided to “all-electric”

' residential customers by the Finding and Order.

In support of its third assignment of error, OCC argues thatan
investigation should be conducted regarding alleged promises
and inducements made by the Companies to “all-electric”
residential customers. '

The discounts previously provided to “all-electric” residential
customers, which were restored by the Commission in our
Finding and Order, were provided pursuant to the terms of
FirstEnergy’s Commission-approved tariffs. OCC alleges that
FirstEnergy made additional promises and inducements,
directly or indirectly, fo residential customers outside of the

. express terms of those tariffs. OCC’s claims appear to be made

under laws governing contracts and equitable remedies.
However, the Supreme Court has held that the Commission
hasnopnwertudetemﬁnelegalrightsmd]iabﬂiﬁesincmes
solely involving contract rights even though a public utility is

involved. Marketing Research Service, nc., v. Pub. Utl. Comm.
 (1987), 34 Ohio St.3d 52, 56, Therefore, the adjudication of any

alleged agreements, promises, of inducements made by the
Companies outside of the express terms of its tariffs, as alleged
by OCC, is best suited for a court of general jurisdiction rather
than the Commission. Therefore, the Commission finds that
rehearing on this assignment of error should be denied.

With respect to OCC's fourth assignment of error, OCC claims
that the Commission erred because it failed to grant OCC's
motion to intervene in this proceeding. However, the
Commission granted intervention to OCC in our Entry on
Rehearing dated April 6, 2010, Accordingly, OCC'’s assignment
of error is moot. :

1t is, therefore,

further,

ORDERED, That the application for rehearing filed by OCC be denied. It is,
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ORDERED, That, within 7 days, FirstEnergy File, in final form, four complete copies
of the tariffs, consistent with this Second Entry on Rehearing,. FirstEnergy shall file one
copy in its TRF docket {(or nmkesuchﬁ]ingelectrurﬁca]lyasdirectedinCaseNo.wgﬂﬁ-
AU-WVR) and one copy in this case docket. The remaining two coples shall be designated
for distribution to the Rates end Tariffs, Energy and Water Division of the Commission’s
Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
the date of this Second EntryonRehearingandﬂwdateuponwhidIfmnmmpletecopies
are filed with the Commission. The new tariffs shall be effective for services rendered on
or after such effective date. Itis, further,
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ORDERED,IhatadopyofﬂﬁsEntryonR&earhgbeserveduppna]lpartieaof

record.
THE PUBLK TS COMMISSION OF CHIO
Atlan R. Schriber, Chairman '
Paul A. Cmtolﬁ Valeria A. Lemmie
Steven D, Lesser Chery! L. Roberto
GAP/sc
Entered in the Journal
APR 1 5 2010
Reneé J. Jenkins
Secretary
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In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric
Iiuminating Company, and The Toledo
Edison Company for Approval of a New
Rider and Revision of an Existing Rider.

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Case Nos. 10-176-EL-ATA

St gl Vagtl Nl gl

Y

The attorney examiner finds:

O

@

&)

Ohio Edison Company, The Cleveland Electric Iluminating
Company, and The Toledo Edison Company (FirstEnergy or
the Companies) are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Commission.

On February 12, 2010, FirstEnergy filed an application in this
proceeding to revise its current tariffs in order to provide rate
relief to certain all-electric customers.

On March 3, 2010, the Commission issued its Finding and
Order in this proceeding, approving FirstEnergy’s application
as modified by the Commission and providing interim rate
relief for all-electric residential customers. On March 8, 2010,
the Ohio Consumers’ Counsel (OCC) filed an application for
rehearing, On April 6, 2010, the Commissicn granted rehearing
for the purpose of further consideration of the matters specified
in the application for rehearing. Subsequently, on April 15,
2010, the Commission denied rehearing in our Second Entry on
Rehearing (April 15 Entry) in this proceeding. .

On April 2, 2010, FirstEnergy also filed an application for
rehearing regarding the Commission’s March 3,-2010, Finding
and Order. The Commission granted rehearing on April 28,
2010, in the Third Entry on Rehearing in this proceeding.

On May 14, 2010, FirstEnergy filed an application for rehearing
regarding the April 15 Entry. Further, on May 17, 2010,
Industrial Energy Energy Users-Ohio (TEU-Ohio) and OCC
each filed applications for rehearing arguing that the April 15
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(5)

(6)

Entry is unreasonable and unlawful on two separate grounds.
On June 9, 2010, the Commission granted rehearing for the
purpose of further consideration of the matters spexified in the
May 14, 2010 FirstEnergy application for rehearing and the
May 17, 2010 applications for rehearing filed by [EU-Ohio and
by OCC. '

In the Finding and Order issued on March 3, 2010, the
Commission ditected Staff to file a report regarding the
appropriate long-term rates that should be provided to all-
electric residential customers of Firstfnergy. The Commission
further directed that Staff provide a range of options regarding

proposed rates and discounts for all-electric residential

customers and that each option be supported by a thorough
statistical analysis, including the bill impact upon all-electric
custommers at various levels of consumption and the number of
all-electric residential customers at each consumption level.

On September 24, 2010, the Staff filed its report as directed by
the Commission. The Staff Report outlines six different options
for the reduction or elimination of the discounts provided to
all-electric customers as well as the bill impacts for each option.

The attorney examiner finds that the following procedural
schedule should be established for these proceeding:

(2)  Motions to intervene in this proceeding should be
filed by November 1, 2010. -

(b) Tesﬁmony on behalf of the Companias._and
intervenors should be filed by November 15,
2010. '

{0 A prehearing conference should be held on
November 18, 2010, at 10:00 am., at the offices of
the Commission, 180 E. Broad Street, 11* Floor,
Hearing Room 11-A, Columbus, Ohic 4315,

(d)* The evidentiary hearing shall commence on
November 29, 2010, at 10:00 a.m., at the offices of
the Commission, 180 E. Broad Street, 11 Floor,
Hearing Room 11-A, Columbus, Ohio 43215. '
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In order to provide customers of FirstEnergy a reascnable
opportunity to provide public testimony regarding potential
rates to be charged to all-electric customers, the following local
public hearings will be conducted on the following dates:

(@) Monday, October 25, 2010, at 6:00 p.m., at the
Sandusky Community Chusch of the Nazarene,
1617 Milan Road, Sandusky, Ohic 44870,

(®) Tuesday, October 26, 2010, at 6:00 p.m., at the
Maumee Municipal Building, 400 Conant Street,

Maumee, Ohio 43537.

() Wednesday, October 27, 2010, at 6:00 p.m., at the
Strongsville High School, 20025 Lunn Road,
Strongsville, Ohio 44149.

(d) Wednesday, November 17, 2010, at 6:00 pm., at
the North Ridgeville Education Center
Community Room, 5490 Mills Creek Lane, N
Ridgeville, Ohio 44039. -

() Wednesday, November 17, 2010, at £00 pm., at
Timmons Elementary School, 9595 East
Washington Street, Chagrin Palls, Ohio 44023,

(§  Thursday, November 18, 2010, at 6:00 p.m., at the
Springfield City Hall, City Forum - 1st Floor, 76
East High Street, Springfield, Ohio 45502.

Pursuant to Rule 4901:1-35-06(A), Ohio Administrative Code
(O.AC), FirstEnergy should publish legal notice of the
application and scheduled local and evidentiary hearings in a
newspaper of general circulation in each county in its service
territory. Publication of the notice should be completed by
October 22, 2010, The hearing notice should not appear in the
legal notices section of the newspaper. The notice should read
as follows:

LEGAL NOTICE

The Public Utilities Commission of Ohio has scheduled local
hearings and an evidentiary hearing in Case No. 10-176-EL-
ATA, I the Matter of the Application of Ohio Edison Company, The
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* Cleveland Electric Iluminating Cotnpany, end The Toledo Edison
Cotpany for Approval of @ New Rider and Revision of an Existing
Rider. In this procebding, the Commission will consider the
companies’ application to provide rate relief for certain all-
electric residential customers. On September 24, 2010, the staff
of the Public Utilities Commission of Ohio issued a report of its
investigation into ﬂ application filed by the companies. In the
staff report, staff provided a range of options regarding
potential rates to be charged to all-slectric residential
customers. O

The local hearings axie scheduled for the purpose of providing

an opportunity for interested members of the public to testify

in this proceeding reggarding potential rates to be charged to ali-
electric custamers. The local hearings will be held as follows:

(2) Monday, October 25, 2010, at €:00 p.m, at the
Sandusky Community Church of the Nazarene,
1617 Milan Road, Sandusky, Ohio 44870.
I

()  Tuesday, Octbber 26, 2010, at 6:00 p.m. at the
Maumee Municipal Building, 400 Conant Street,
Maumee, Ohid 43537.

|
)  Wednesday, October 27, 2010, at 6:00 pom., at the
Strongsville High School, 20025 Lunn Road,
Strongsville, Ohio 44149.

(d) Wednesday, November 17, 2010, at 6:00 p.m., at
the North Ridgeville Education Center
Commumity Room, 5490 Mills Creek Lane, N
Ridgeville, Ohio 44039. .

(@) Wednesday, November 17, 2010, at 6:00 p.m., at
Timmons Elementary School, 9595 East
Washington Street, Chagrin Falls, Ohio 44023,

()  Thursday, November 18, 2010, at 6:00 p.m., at the
Springfield City Hall, City Forum - 1st Floor, 76
East High Street, Springfield, Ohio 45502.

The evidentiary hearing reganding the provisions of the
companies’ electric security plan will commence on Monday,
November 29, 2010, at 10:00 am, at the offices of the

Appx. 69



10-176-EL-ATA - 5.

Commission, 11t Floor, Hearing Room 11-A, 180 East Broad
Street, Columbus, Ohio 43215. E

Further information or a copy of the staff report may be
obtained by contacting the Public Utilities Cornmission of Ohio,
180 East Broad Street, Columbus, Ohio 43215-3793; by calling
the PUCO hotline at 1-800-686-7826; or by going to the PUCO
website at www.puco.chio.gov, selecting DIS, and inserting the
case number referenced above. _

I} is, therefore,

ORDERED, That the procedural schedule set forth in finding (6) be adopted. It is,
further,

ORDERED, That local public hearings in this proceeding be held as set forth in
finding (7). It is, further,

ORDERED, That FirstEnergy publish notice of the hearings as set forth in finding
(8). Itis, further, |

ORDERED, That a copy of this Entry be served upon all parties of record.
THE PUBLIC UTILITIES COMMISSION OF OHIO

By: H  Phillips-Gary /4

Attorney Examiner

¥

Entered in the Journal
ocT 0 8 200

/@,( o QG Qextd
Reneé ], Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio
Bdison Company, The Cleveland Electric

Edison Company for Approval of a New

)
1 _
Muminating Company, and The Toledo ) CaseNo. 10-176-EL-ATA
)
)

Rider and Revision of an Existing Rider.

ENIRY

The attorney examiner finds:

M

@)

Ohio Edison Company, The Cleveland Electric [tuminating
Company, and The Toledo Edison Company (FirstEnergy or
the Companies) are public utilities as defined in Section
490502, Revised Code, and, as such, are subject to the
jurisdiction of this Commission. ‘

On February 12, 2010, FirstEnergy filed an application in this

prowedinghoreviseitsmmﬂmriﬁsinordertopmvide
rate relief to certain all-electric customers.

On March 3, 2010, the Commission issued its Finding and
Order in this proceeding epproving FirstBnergy's
application as modified by the Commission and providing
interim rate relief for all-electric residential customers. On
March 8, 2010, the Ohio Consumers' Counsel (OCC) filed an
application for rehearing. On April 6, 2010, the Commission
granted rehearing for the purpose of further consideration of
the matters specified in the application for rehearing.
Subsequently, on April 15, 2010, the Commission denied
rehearing in its Second Entry on Rehearing (April 15 Entry)
in this proceeding. On April 2, 2010, FirstBnergy also filed
an application for rehearing regarding the Commission’s
March 3, 2010, Finding and Order. The Commission granted
rehearing on April 28, 2010, in the Third Enfry on Rehearing
in this proceeding. -

-On May 14, 2010, FirstEnergy filed an application for

rehearing regerding the April 15 Entry, Further, on May 17,
2010, industrial Energy Bnergy Users-Ohio (IEU-Ohio) and
OCC each filed applications for rehearing regarding the
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April 15 Entry. On June 9, 2010, the Comxrﬁssion.. granted
rehearing for the purpose of further consideration of the
matters specified in these applications for rehearing,

In the Finding and Order issued on March 3, 2010, the
Commission directed Staff to file a report regarding the
appropriate long-term rates that should be provided io
all-electric residential customers of FirstEnergy. The
Commission. further directed that Staff provide a range of
options regarding proposed rates and discounts for
all-electric residential customers and that each option be
supported by a thorough statistical analysis, including the
bill impact upon all-electric customers at various levels of
consumption and the number of all-electric residential
customers at each consumption level.

On September 24, 2010, the Staff filed its report as directed
by the Commission. In the Staff Report, the Staff provided
six different options for the reduction or elimination of the
discounts provided to all-electric customers as well as the
bill impacts for each option. '

On October 8, 2010, the attorney examiner issued an entry
setting a procedural schedule for this proceeding and
ordering the Companies to publish notice of the local public
hearings. However, due to unforeseen scheduling conflicts,
the attorney examiner finds that the schedule for public
hearings should be revised and that the local public hearings
will be conducted on the following dates:

(@) Monday, October 25, 2010, at 6:00 p.m., at the
Sandusky Community Church of the
Nazarene, 1617 Milan Road, Sandusky, Ohio
44870.

(b) Tuesday, October 26, 2010, at 6:00 p.m., at the
Maumee Mumicipal Building, 400 Conant
Street, Maumee, Ohio 43537. .

(€) Wednesday, October 27, 2010, at 6:00 pm., at
the Strongsville High School, 20025 Lunn

Road, Strongsville, Ohio 44149. .
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(d) Thursday, November 18, 2010, at 6:00 p.m., at
the Springfield City Hall, City Forum - 1¢
Floor, 76 East High Street, Springfield, Ohio
45502,

(¢} Monday, November 22, 2010, at 6:00 p.m,, at
the North Ridgeville Education Center
Community Room, 5490 Mills Creek Lane,
North Ridgeville, Ohio 44039.

() Tuesday, November 23, 2010, at 6:00 p.m,, at
Lakeland  Community  College, 7700
Clocktower Drive, Kirtland, Ohio 44094-5198.

@ Anyonewishinghosharehlfarma&onwiﬂiﬂleCommission
regarding any aspect of potential future all-electric rates is
encouraged to attend and participate in one of the local
public hearings. The Commission has been cantacted by
more than 650 people through emails, letters and phone calls

ing concerns about all-electric rates. After reviewing
these letiers, the Commission is particularly interested in
receiving more information at the public hearings ebout the

Commitments; If you are in an all-electric home, what
contracts or written documentation do you have regarding
your electric rates now and in the future? Was there a
commitment that the rate would remain with the home for
future owners?

Electric vs, Natural Gas: If you are in an all-electric home,
do you think the Commission should take into account; in
setting rates, any difference in cost between heating a home
with natural gas or with electricity? ' -

Rate Shock: All-electric homes have had discounted rates
for many years. However, future events and policy changes,
guch as federal environment regulations and wholesale
market changes, could make it necessary to alter the
discount that may be approved in this case. What is a fair
way to move or phase in all-electric home bills to
accommodate these changes without causing rate shock and
without burdening other customers?
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FirstBnergy should publish legal notice of the application

and scheduled local and evidentiary hearings in a

newspaper of general circulation in each county in its sexvice
territory. Publication of the natice should e completed by
October 22, 2010. 'Ihehaaringnoﬁceshouldnotappearin
the legal notices section of the newspaper. The notice should
read as follows:

LEGAL NOTICE

The Public Utilities Commisgion of Ohio has scheduled local
hearings and an evidentiary hearing in Case No. 10-176-EL-
ATA, In the Matter of the Application of Chio Edison

. Company, The Cleveland Electric Nluminating Company,

and The Toledo Edison Company for Approval of a New
Rider and Revision of an Existing Rider. In this proceeding,
the Commission will consider the companies’ application to
provide rate relief for certain . all-electric residential
customers, On September 24, 2010, the staff of the Public
Utliies Commission of Ohio issued a report of iis
investigation into the application filed by the companies. In
ﬂmslaﬁreport,staffprovidedarangeofopﬁonsregarding
potential rates to be charged to all-electric residential
customers.

Thelocalheaﬁngsarescheduledforﬂmpurposeoi
providing an opportunity for interested members of the
publictotﬁtifyinthispmceedingregardingpomﬁalrata
to be charged to customers in all-electric customers. Major
issues in this case inchude:

Commitments: If you are in an all-electric home, what

contracts or written documentation do you have regarding
your electric rates now and in the future? Was there a
commitment that the rate would remain with the home for

future owners?

Electric vs, Natural Gas: I you are in an all-electric home, do
you&dnkﬂteConmﬁssionshouldtakeintoaccmmt,in
setting rates, any difference in cost between heating a home
with natural gas or with electricity? :
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Rate Shock: All-electric homes have had discounted rates for
many years. However, future events and policy changes,
such as federal environment regulations and wholesale
marketchang&s,cnuldunkeitmcessarywaltertlw
discount that may be approved in this case. What is a fair
way to move or phase in all-electric home .bills to
accommodate these changes without causing rate shock and

without burdening other custormers?
" The local hearings will be held as follows:

(@  Monday, October 25, 2010, at 6:00 p.m., at the
Sandusky Community Church of the
Nazarene, 1617 Milan Road, Sandusky, Ohio
44870. '

(b  Tuesday, October 26, 2010, at 6:00 p.m., at the
Maumee Municipal Building, 400 Conant
Street, Maumee, Ohio 43537.

() Wednesday, October 27, 2010, at 6:00 p.m., at
the Strongsville High School, 20025 Lunn
Road, Stronggville, Ohio 44149.

() Thursday, November 18, 2010, at 6:00 p.m., at
the Springfield City Hall, City Forum - 1%
Floor, 76 East High Street, Springfield, Ohio
45502,

(¢} Monday, November 22, 2010, at 6:00 p.m., at
the North Ridgeville Education Center
Community Room, 5490 Mills Creck Lane,
North Ridgeville, Ohio 44039.

(§  Tuesday, November 23, 2010, at 6:00 pm., at
Lakeland Community  College, 7700
Clocktower Drive, Kirtland, Ohio 44094-5198.

The evidentiary hearing in this proceeding will commence
on Monday, November 29, 2010, at 10:00 am., at the offices
of the Commission, Hearing Room 11-A, 180 East Broad
Street, Columbus, Ohio 43215,
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Further mformaﬂonoracopyo:fthestaffreportmybe
obtained by contacting the Public Utilities Commission of

Ohio, 180 East Broad Street, Columbus, Ohio 43215-3793; by
calling the PUCO hotline at 1-800-686-7826; or by going to
the PUCO website at www.puco.ohio.gov, selecting DIS,

and inserting the case number referenced above.
It is, therefore,

ORDERED, That the local public hearings in this proceeding be rescheduled as
set forth in finding (6). Itis, further, ' _

ORDERED, That FirstEnergy pubhsh notice of the hearings as set forth in finding
(8). Itis, further,

ORDERED, That a copy of this Entry be served upon all parties of record.
THE PUBLIC UTILITIES COMMISSION OF CHIO

oy

By: - Gregdry A. Price
Attorney Examiner

Joc TS’
Entered in the Journal

Reneé ]. Jenkins
Secretary
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BEFORE

‘FHE PUBLIC UTILITIES COMMISSION OF OHIO

' Jn the Matter of the Application of Ohio )

Edison Company, The Cleveland Electric ) :
Muminating Company, and The Toledo ) CaseNo.10-176-EL-ATA
Edison Company for Approval of a New ) ;
Rider and Revision of an Existing Rider. ) '

FIFTH ENTRY ON G

The Commission finds:

(1)

Q

)

(4)

Ohio Edison Company, The Cleveland Electric Iluminating
Company, and The Toledo Edison Company (FirstEnergy ot
the Companies) are public utilities as defined in Section
4905.02, Revised Code, and, as such, are subject to the
jurisdiction of this Comumission.

On February 12, 2010, FirstEnergy filed an application in this
proceeding to revise its current tariffs in order to provide rate
relief to certain all-electric customers.

On March 3, 2010, the Commission issued its Finding and

" QOrder in this proceeding, approving FirstEnergy's application
- as modified by the Commission. On March 8, 2010, the Ohio

Consumers' Counsel (OCC) filed an application for rehearing.
On April 6, 2010, the Commission granted rehearing for the
purpose of further consideration of the matters specified in
the application for rehearing, Subsequently, on April 15,
2010, the Commission denied rehearing in our Second Entry
on Rehearing (April 15 Entry) in this proceeding,

Further, on April 2, 2010, FirstEnergy filed an application for
rehearing regarding the Commission’s March 3, 2010 Finding
and Order. The Commission granted rehearing on April 28,

2010 in the Third Entry on Rehearing {April 28 Entry) in this
'p_roceedi:lg. '

Section 4903.10, Revised Code, states that any party to &
Commnission proceeding may apply for rehearing with respect
to any matters determined by the Commission within 30 days
of the entry of the order upon the Commission’s journel. -
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9

(19)

On May 4, 2010, FirstEnergy filed an application for
rehearing. In its application for rehearing, FirstEnergy alleges

that the April 15 Entry is unreasonable and unlawful on two

separate grounds,

Further, on May 17, 2010, Industrial Energy Energy Users
Ohio {IEU-Ohio) filed an application for rehearing alleging
that the April 15 Entry is unreasonable and unlawful on two
separate grounds. :

OCC also filed an application for rehearing on May 17, 2010.
In its application for rehearing, OCC alleges that the April 15
Entry is unjust and unreasonable on three separate grounds.

On May 24, 2010, OCC filed a memorandum contra
FirstEnergy's application for rehearing. Further, on May 27,
2010, IEU-Ohic filed a memorandum contra OCCs
application for rehearing, and FirstEnergy filed a
memorandum contra the applications for rehearing filed by

OCC and IEU-Ohio.

In our Fourth Entry on Rehearing, issued on June 9, 2010, the
Commission, after finding that further consideration of the
matters specified in the applications for rehearing filed by
FirstEnergy, IEU-Ohio, and OCC was warranted; granted
rehearing on all three applications for rehearing.

In its first assignment of error, FirsiEnergy claims that the
April 15 Entry is unreascnable and unlawful because it fails to
provide the Companies with authorization to accrue carrying
charges on deferred costs of the rate relief. FirstEnergy argues
that the April 15 Entry requires the Companies, without
adequate explanation, to extend all-electric credits to tens of
thousands of new customers who would not have qualified
for the credit under the stipulations adopted in prior cases,
and to extend these credits to both new and existing
customers indefinitely. According to the Companies, this
results in approximately $80 million in discounts to all-electric
customers every year that the Companies are not collecting,
Although the April 15 Entry authorized the Companes to
defer incurred costs equivalent in amount to these discounts,
it imposes substantial harm on the Companies by denying

2-
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them carrying charges on those deferred amounts.
FirstEnergy contends that the failure to authorize carrying
charges changes the recovery contemplated . by the
stipulations approved by the Commission on Case No. 05-
1125-EL-ATA, Case No. 07-551-EL-ATA, and Case No. (8-935-
EL-S50. :

OCC initially responds by arguing that FirstEnergy. failed to
timely file for rehearing on the issue of carrying charges on
the deferred costs of the rate relief, since FirstEnergy's
application for rehearing was filed more than 30 days after the
Commission made its original ruling on this issue. If the
Commission determines that it retains jurisdiction to hear
FirstEnergy’s application for rehearing on the carrying
charges, OCC argues that, contrary to FirstBnergy's
contentions, there can be no controlling precedent that
presumes one particular outcome, because the decision to
allow carrying charges requires a case-by-case determination.
QCC argues that, in general, the Commission has previously
approved deferred accounting and carrying charges only
when a utility faces the possibility of significant financial
harm, and has denied deferrals when not necessary for
maintenance of a utility’s financial integrity. OCC contends

- that the Companies have not claimed that denial of the

carrying charges will impose a significant financial burden
nor that the carrying charges are necessary to mairitain their
financial infegrity. i

The Commission finds that rehearing on this assignment of
error should be denied. The Commission will address the
question of carrying charges when it addresses the recovery
of any deferrals authorized in this proceeding. '

In its second assignment of error, FirstEnergy allegea that the
April 15 Bntry is unreasonable and unlawful because it
defines the scope of the Commission’s jurisdiction’in a way
that is inconsistent with its exclusive jurisdiction over matters
pertaining to rates and marketing practices. FirstEnergy notes
that the April 15 Entry held that the Commission Jacked
jurisdiction to review allegations by OCC that the Companies
made false promises and inducements to customers regarding
the duration of the all-electric discounts. FirstEnergy claims
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that, because the alleged promises and inducements relate
directly and unequivocally to the rates that the Companies
charge, OCC's allegations fall within the Commission’s
exclusive jurisdiction over rates. Moreover, the Companies
arguetlmttheConmissionhasexpressslatutorymd
administrative authority to investigate alleged deceptive trade
practices. : ' I

In'its first assignment of error, OCC claims that the April 15
Entry is unreasonsble and urlawful because of its
determination that the adjudication of any . alleged
agreements, promises and inducement is outside of the
Commission’s jurisdicion. =~ OCC contends that thisg
determination precludes Staff from inquiring into these issues
for relevant purposes such as assessing the culpability of the
Companies in evaluating the options for recovery of the costs
of the rate relief provided to all-electric customers. Moreover;
in its second assignment of error, OCC claims that, in the
April 15 Entry, the Commission unreasonably and unlawfully
failed to fulfill its responsibility under Sections 4%05.22,
4905.37, 4928.02(T), and 4928.10, Revised Code, and Rule
4901:1-10-24, Ohio Administrative Code.

In its memorandum contra OCC’s application for rehearing,
FirstEnergy argues that, although OCC is correct that the
Commission has jurisdiction over allegations regarding
improper marketing practices, OCC is wrong in failing o
recognize that the Commission’s jurisdiction is exclusive and
that this proceeding is not the appropriate forum to
investigate OCC's allegations. FirstEnergy agrees with OCC
that Section 4928.02(I), Revised Code, and Rule 4901:1-10-
24(D), O.AC., place the responsibility for protecting
consumers against a public utility’s unfair marketing practices
on the Commission. However, FirstEnergy disputes OCC's
conclusion that the Commission’s jurisdiction over such
allegations should not preclude other parties from pursuing
other avenues of inquiry into the Companies marketing
practices, including pursuing claims in court. FirstEnergy
argues that the Commission’s authority over utility regulation
is exclusive except for “pure contract” or “pure tort” actions.
According to the Companies, OCC essentially admits that its
allegations are not “pure contract” or “pure tort” claims
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because, if that were true, the Comumission would not have
jurisdiction to consider the claims at all. :

FirstEnergy also disputes OCC's claim that the allegations,
evenifproven,wmﬂdpravideabasisforsetﬁngfutumerah&,
FirstEnergy notes that OCC has not cited a single statute,
Commission decision or court case suggesting that the
Commission may rely upon evidence relating to unjust
marketingpracticesasabasiswdisaliowﬂterecova'yofcosts
in setting rates. :

In the April 15 Entry, the Commission determined that the
scope of the Staff's investigation should not be expanded, as
requested by OCC, because we believed that the adjudication
of any alleged agreements, promises, or inducements made by
the Companies outside. of the express terms of its tariffs, as
aﬂegedbyOCC,isbestsuibedforacourtofgeneral
jurisdiction rather than the Commission.

However, in the interim, the Geauga County Court of
Common Pleas has issued a decision holding that it lacks
jurisdiction over allegations pertaining to the Compardes’
rates and marketing practices. The Commigsion apgrees with
the Court that claims that customers were to receive rates that
are in violation of Commission-approved tariffs or which
were not authorized by the Commission are issues that the
Commission is empowered to decide. Therefore, the
Commission finds it necessary to grant rehearing to clarify the
scope of our decision in the April 15 Entry. The Commission
will exercise our jurisdiction over FirstEnergy’s rates and
marketing practices, pursuant to Section 4928.02(T), Revised
Code, and Rule 4901:1-10-24(D), O.A.C., and the parties aré
not precluded from conducting discovery regarding these

. issues nor from presenting evidence during the “hearing

provided that such evidence is otherwise properly admissible
in Commission proceedings. However, the Commission will
reiterate that we lack jurisdiction to hear “pure contract”
claims, including claims based on reliance or Promissory
estoppel or claims seeking equitable remedies.

OCC’s&xirdassigrmmtofermrcontmdsthatthe
Commission urreasonsbly and unlawfully permitted
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discriminatory rates, in violation of Sections 4905.22, 4905.33;
and 4905.35, Revised Code, by limiting rate refief to those
customers specified in FirstEnergy’s application, thereby
excluding electric water heating customers, '

FirstEnergy responds that limiting rate relief to all-electric
customers is not inappropriate or illegal, as different rate
treatments for different rate classifications are proper wheri
there are “real differences” with a “reasonable basis” between
two groups of customers. FirstEnergy contends that, because
all-electric customers use electricity to heat their homes,
significant differences exist between these two groups of
customers, rendering the differential rate treatment
appropriate.  [EU-Ohio concurs, arguing that it is
inappropriate to expand rate relief to electric water heating
customers, since OCC has not shown that these customers
experience the same hardships as space heating customers
during the winter period. Both FirstEnergy and TEU-Ohio

‘caution that expansion of the customer group receiving rate

reliefimreasesthepomﬁa]ﬁnancialimpactforthe

Companies’ other customers when the Companies seek

recovery of the deferred revenue shortfall.

The Commission finds that OCC’s third assignment of etror
Iacks merit and, accordingly, rehearing on this basis should be
denied. As both FirstEnergy and IEU-Ohio point out, rate
relief was provided to all-electric customers because all~
electric customers rely upon electricity for winter heating.
Electric water heating customers, on the other hand, do not
rely upon electricity for winter heating.  Therefore, the
Commission finds that the rates are not discriminatory and do
not violate Sections 4905.22, 4905.33, and 4905.35, Revised

Code.

In its first assignment of error, [EU-Ohio asseris that the
Commission exceeded its authority in the April 15 Entry by
urilaterally modifying the rates and charges established by
prior final Commission orders. [EU-Ohio claims that the rate
relief aunthorized by the Comnission in this proceeding is not
the product of any authority that has been delegated to the
Commission by the General Assembly and that the rate relief
is not the product of any process that has been established by
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the General Assembly ‘a8 a predicate for the Commission’s
exercise of its delegated authority.

The Commission finds that rehearing on this assignment of
error should be denied. FirstEnergy’s application was filed
pursuant to Section 490918, Revised Code, and the

2010, the Commission approved FirstEnergy’s application, as
modified by the Commission, on that basis. [EU-Ohio did not
seek rehearing of our Merch 3, 2010 Finding and Order within
30 days of the entry of the Finding and Order upon the
Commission’s journal, and the Commission finds that
rehearing should be denied on that basis. Nonetheless, the
Commission also notes that JEU-Ohio has net demonstrated
that the Commission’s determination that the application
constiftuted an application not for an increase. rates was
erroneous, and rehearing would be denied on that basis, even
if TBU-Ohio’s application for rehearing had been filed within

'wdaysd&menu-yofummasngando:derupmum

Commission’s journal.

In its second assignment of error, TEU-Ohio claims that the
Commission’s grant of authority to defer the reverite shortfall
created by the rate relief is unreasonable and unlawful.

The Commission finds that rehearing on this assignment of
error should be denied. In our March 3, 2010, Finding and
Order, the Commission authorized FirstEnergy to modify its
accounting procedures pursuant to the statutory authority
granted to the Commission by Section 4905.13, Revised Code.
[EU-Ohio did not seek rehearing of our March 3, 2010 Finding
and Order within 30 days of the entry of the Finding and
Order upon the Commission’s journal, and the Commission
finds that rehearing should be denied on that basis.
Nonetheless, the Commission also notes that TEU-Ohio has
ot demonstrated that the Commission’s exercise of our
authority under Section 4905.13, Revised Code, was unlawiul,
even if [BU-Ohio’s application for rehearing had been filed
within 30 days of the entry of the Finding and Order upon the
Commission’s journal. '
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1 is, therefore,

ORDERED, That the applications for rehearing filed by OCC and PirstEnergy be
granted, in part, and denied, in part. Itis, further,

ORDERED, That the application for rehearing filed by [EU-Ohio be:denied. It is,

ORDERED, That a copy of this Fifth Entry on Rehearing be served upon all parties
of record. :

THE PUBLIC COMMISSION OF CHIO

Paul A. Centolella . ' Valerie A. Lemmie
StevenD.Llesser = Cheryl L. Roberto

HPG/sc
7
Bonsic G Get

Reneé . Jenkins
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO |

In the Matter of the Application of Ohio )
Edison Company, The Cleveland Electric )
Tluminating Company, the The Toledo ) CaseNo.10-176-EL-ATA
Edison Company for Approval of a New )
Rider and Revision of an Existing Rider. )

OPINION AND ORDER

The Commission, considering the above-entitled application, hereby issues its
opinion and order in this matter.

AFPPEARANCES:

James W. Burk, FirstEnergy Service Company, 76 South Main Street, Akron,
Ohio 44308, and Jones Day, by David A. Kutik and Jeffrey Saks, North Point,
901 Lakeside Avenue, Cleveland, Ohio 441141190, and Grant A. Garber,
325 John H. McConnell Blvd., Suite 600, Columbus, Ohio 43215, on behalf of Ohio
Edison Company, The Cleveland Electric Iluminating Company, and The Toledo
Edison Company. :

Mike DeWine, Ohio Attorney General, by John H. Jones, Assistant Section Chief,
and Thomas G. Lindgren, Assistant Attorney General, 180 East Broad Street, Columbus,
Ohio 43215, on behalf of the staff of the Public Utilities Commission of Chio.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Jeffrey L. Small,
Maureen M. Grady and Christopher J. Allwein, Assistant Consumers’ Counsel, 10 West
Broad Street, Columbus, Ohio 43215-3485, on behalf of the residential utility consumers
of Ohio Edison Company, The Cleveland Electric Iuminating Company, and The
Toledo Edison Company. _ ' _

McNees, Wallace & Nurick, LLC, by Samuel C. Randazzo and Scott Elisar,
71 Bast State Street, 17th Floor, Columbus, Ohio 43215-4228, on behalf of Industrial

Energy Users-Chio.

Bricker & Eckler, LLP, by Thomas J. OBrien, 100 South Third Street, Columbus,
Ohio 43215, on behalf of the Ohio Manufacturers’ Association.
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. Bricker & Eckler, LLP, by Thomas ]. O'Brien, 100 South Third Street, Columbus,
Ohio 43215, and Richard L. Sites, General Counsel and Senior Director of Health Policy,
155 East Broad Street, 15% Floor, Columbus, Ohio 43215-3620, on behalf of the Ohio
Hospital Association.

Corcoran & Associates Co., LPA, by Kevin Corcoran, 8501 Woodbridge Court, -
North Ridgeville, Ohio 44039 on behalf of Sue Steigerwald, Citizens for Keeping the
All-Electric Promise, Joan Heginbotham and Bob Schmitt Homes, Inc.

David C. Rinebolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff,
Stephen M. Howard, and Matthew J. Settineri, 52 East Gay Street, Columbus, Ohio
43216-1008, and Cynthia Fonner Brady, Constellation Energy Group, Inc., 550 West
Washington Street, Suite 3000, Chicago, linois 60661, on behalf of Constellation
NewEnergy, Inc., and Constellation Energy Commedities Group, Inc.

OPINION:
L HISTORY OF THE PROCEEDING

Ohio Edison Company (OE), The Cleveland Electric Illuminating Company
(CEI), and The Toledo Edison Company (TE) (collectively, FirstEnergy or the
Companies) are public utilities as defined in Section 4905.02, Revised Code, and, as
such, are subject to the jurisdiction of this Commission. Beginning in January 1974, the
three electric utilities, which were not affiliated at the time, implemented various
residential all-electric Tates, which were subsequently revised over the years in each
Company’s service territory, These bundled rates used declining block rate structures
such that the customer’s rate declined with greater energy usage.

However, on July 6, 1999, Am. Sub. Senate Bill 3 (SB 3) was enacted, effective
October 5, 1999. SB 3 deregulated generation service in this state, unbundled
generation, transmission, and distribution rates; froze distribution rates at their existing
levels through the end of a five-year market development period, and mandated electric
utilities to divest their generation assets. ' :

Subsequently, on January 4, 2006, the Commission approved FirstEnergy’s rate
certainty plan, which inciuded a provision that certain all-electric residential rate
schedules for FirstEnergy would no longer be available to new.customers or new
premises beginning January 1, 2007. In response to an application for rehearing filed by
Bob Schmitt Homes, Inc., the Commission noted that the purpose of eliminating the
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all-alectric rate schedules was to promote energy conservation by eliminating discounts
to customers who used large amounts of electricity. .The Commission further noted that
there is no guarantee that a rate currently in a utility’s tariffs will remain there forever
and that rate schedules are always subject to review and modification. The
Commission determined that the elimination of the all-electric rate schedules, with
grandfather provisions for existing customers as of January 1, 2007, instead of April 1,
2006, provided a reasonable balance of promoting conservation while not unduly
affecting homebuilders and customers served by a grandfathered rate. Inre FirstEnergy,
Case Nos. 05-1125-EL-ATA et al., Entry on Rehearing (March 1, 2006) (FirsiEnergy RCP
Case) at 8-9.

Further, on January 21, 2009, the Commission issued its Opinion and Order in
the most recent FirstEnergy distribution rate case. In re FirstEnergy, Case No. 07-551-EL-
AIR, et al,, Opinion and Order (January 21, 2009). Among other issues, in order to
simplify FirstBnergy's existing rate structure, the Commission approved the
consolidation of 32 different residential distribution rate schedules into a single
residential distribution rate schedule for each electric utility. However, in order fo
mitigate the impact upon residential customers who would be adversely affected by the
consolidation of the rate schedules, the Commission approved a residential distribution
credit (Rider RDC) for certain residential customers. FirsiEnergy, Case No. 07-551-EL-
AIR, at 23-24. These adversely impacted customers included a number of customers
 taking service under the all-electric residential rate schedule, who had received more
substantial discounts on their winter rates prior to the rate schedule consolidation.

In addition, the Commission issued its Second Opinion and Order in
FirstEnergy’s electric security plan proceeding on March 25, 2009, approving the
stipulations filed by various parties. I re FirstEnergy, Case No. 08-935-EL-SS0, et al.,
Second Opinion and Order (March 25, 2009) (FirstEnergy 2009 ESP Case). Among other
terms, the stipulations provided that, for the period between June 1, 2009, and May 31,
2011, retail generation rates would be determined by a competitive bid process {CBP).
Further, in order to facilitate the transition to a standard service offer (S50) sourced
through a CBP and to create a generation rate structure which was consistent with the
distribution rate structure approved in the distribution rate case, the Commission
approved the consolidation of the various residential generation rate schedules into a
single residential generation rate schedule for each electric utility. The Commission
also approved a residential generation credit (Rider EDR) to customers who were
adversely impacted by the generation rate schedule consolidation in order to mitigate
the impact of the consolidation. FirstEnergy 2009 ESP Case, at 9-10. Again, the
adversely impacted customers included a number of customers taking service under
all-electric residential rate schedules. PFurther, the Commission extended Rider EDR
until May 31, 2014, in FirstEnergy's second electric security plan proceeding. In re
FirstEnergy, Case No. 10-388-EL-5S0, Opinion and Order (August 25, 2010) (FirstEnergy
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2010 ESP Case). The distribution and generation credits provided to customers
adversely affected by the rate schedule consolidation in both proceedings represent a
total rate discount of approximately 3.6 cents per kWh (Staff Ex. 1A, Attachment 1).

' However, there was substantial public concern regarding the magnitude of the
rate increases upon certain all-electric residential customers, notwithstanding the
discounts provided to these customers. In order to provide rate relief to those
residential customers who were adversely impacted by the rate schedule consolidation,
on February 12, 2010, FirstEnergy filed an application in this proceeding to revise its
current tariffs. .

Intervention in this proceeding was granted to the Ohio Consumers' Counsel
{(OCC); Industrial Energy Users-Ohio (IEU-Ohio); the Ohio Manufacturers’ Association
(OMA); the Ohio Hospital Association (OHA); Ohio Partners for Affordable Energy
(OPAE), Constellation NewEnergy, Inc., and Constellation Energy Commodities Group,
Inc; and Sue Steigerwald, Citizens for Keeping the All-Electric Promise,
Joan Heginbotham, and Bob Schmitt Homes, Inc. (collectively, the CKAP Parties).

On March 3, 2010, the Commission issued its Finding and Order in this
proceeding, approving FirstEnergy’s application as modified by the Commission and
providing interim rate relief for all-electric residential customers. On March 8, 2010,
OCC filed an application for rehearing. On April 6, 2010, the Commission granted
rehearing for the purpose of further consideration of the matters specified in the
application for rehearing. Subsequently, on April 15, 2010, the Commission denied
rehearing in our Second Entry on Rehearing (April 15 Entry) in this proceeding. On
April 2, 2010, FirstEnergy also filed an application for rehearing regarding the
Commission’s March 3, 2010, Finding and Order. The Commission granted rehearing
on April 28, 2010, in the Third Entry on Rehearing in this proceeding.

On May 14, 2010, FirstEnergy filed an application for rehearing regarding the
April 15 Entry. Further, on May 17, 2010, IEU-Ohio and OCC each filed applications for
rehearing regarding the April 15 Entry, arguing that it is unreasonable and unlawful on
two separate grounds. On June 9, 2010, the Commission, in our Fourth Entry on
Rehearing, granted rehearing for the purpose of further consideration of the matters
specified in these applications for rehearing. Subsequently, on November 10, 2010, in
the Fifth Entry on Rehearing in this proceeding, the Commission granted, in part, and
denied, in part, the applications for rehearing filed by OCC and FirstEnergy, and denied
the application for rehearing filed by IEU-Ohio.

In the Finding and Order issued on March 3, 2010, the Commission directed Staff

to file a report regarding the appropriate long-term rates that should be provided to
all-electric residential customers of FirstEnergy. The Commission further directed that
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Staff provide a range of options regarding proposed rates and discounts for all-electric
residential customers and that each option be supported by a thorough statistical
analysis, including the bill impact upon all-¢lectric customers at various levels of
consumption and the number of all-electric residential customers at each consumption
level. On September 24, 2010, the Staff filed its report as directed by the Commission.
" In the Staff Report, the Staff provided six different options for the reduction or
elimination of the discounts provided to all-electric customers as well as the bill impacts
for each option.

On September 8, 2010, OCC filed a motion requesting that the Commission
establish a procedural schedule in this proceeding. FirstEnergy filed a memorandum
contra OCC’s motion on September 23, 2010. In addition, in the Staff Report, Staff

recommended that, in light of the recent decision by the Geauga County Court of

Common Pleas to dismiss the class action lawsuit brought against FirstEnergy by
all-electric customers, further review and hearings be conducted regarding the recovery
of any revenue shortfall resulting from the discounts provided to all-electric customers.

Accordingly, on October 8, 2010, the attorney examiner issued an entry setting a
procedural schedule for this proceeding and ordering the Companies to publish notice
of the local public hearings. However, due to unforeseen scheduling conflicts, on
October 14, 2010, the attorney examiner revised the procedural schedule and scheduled
local public hearings in Sandusky, Maumee, Strongsville, Springfield, North Ridgeville,

and Kirtland, Ohio. Due to weather conditions, the public hearing in Maumee was

rescheduled to November 18, 2010.

On November 8, 2010, the attorney examiner granted a motion to compel
discovery filed by OCC. On January 7, 2011, a prehearing conference was held in order
to resolve several outstanding discovery disputes. At the prehearing conference, the
attorney examiners granted a motion to compel filed by OCC and motions to compel
filed by FirstEnergy. A second ‘prehearing conference was held on January 8, 2011, in
order fo conduct an i camera review of documents subject to the motion to compel. On

January 27, 2011, the Commission denied an interlocutory appeal of the attorney

examiner’s decision to grant the motions to compel filed by FirstEnergy.

The evidentiary hearing commenced on November 29, 2010, and was continued
to February 16, 2011. The hearing concluded on February 21, 2011. Two witnesses
testified on behalf of FirstEnergy, one witness testified on behalf of Staff, and one
witness testified on behalf of OPAE. OCC called two witnesses, and the CKAF Parties
called four witnesses. Post hearing briefs were filed by the Companies, OPAE, OCC,
Staff, IEU-Ohio, OMA and OHA, and the CKAP Parties. Reply briefs were filed by the
Cornpanies, OPAE, OCGC, Staff, [EU-Ohio, and the CKAP Parties.
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II. APPLICABLELAW

The Companies are electric light companies as defined by Section 4905.03(A)(3),
Revised Code, and public utilities pursuant to Section 4905.02, Revised Code. The
Companies are, therefore, subject to the jurisdiction of the Commission pursuant to
Sections 4905.04 and 4905.05, Revised Code.

Section 490530, Revised Code, in pertinent part, provides that “every public
utility shall print and file with the public utilities commission schedules showing all
rates, joint rates, rentals, tolls, classifications, and charges for service of every kind
furnished by it, and all rules and regulations affecting them.” Pursuant to Section
4909.18, Revised Code, in pertinent part, “any public utility desiring to establish any
rate, joint rate, toll, classification, charge, or rental, to modify, amend, change, increase,
or reduce any existing rate, joint rate, toll, classification, charge, or rental, or to modify,
amend, change, increase, or reduce, any existing rate, joint rate, toll, classification,
charge, or rental, or any regulation or practice affecting the same, shall file a written
application with the public utilities commission.” In accordance with Section 4905.22,
Revised Code, all charges for service shall be fust and reasonable and not more than
allowed by law or by order of the Commission. _

. DISCUSSION AND CONCLUSIONS

A. Procedural Issues

Initially, we note that IEU-Ohio renews its objection to the attorney examiner’s
denial of ifs motion to strike testimony of OCC’s witness, Mr. Yankel. During the

evidentiary hearing, the Companies moved to sirike certain prefiled testimony of

Mr. Yankel on the basis that, by sponsoring his testimony, OCC allegedly breached its
duty to be bound to the stipulation adopted by the Commission in the FirstEnergy 2009
ESP Case, and IEU-Ohio joined the Companies’ motion (Tr. I at 203). Specifically,
[EU-Ohio argues that, in his testimony on behalf of OCC, Mr. Yankel made
recommendations contrary to the rate design and revenue distribution results that OCC
agreed to support as part of the stipulation. The attorney examiner denied [EU-Ohio’s
motion to strike (Tr. I at 210). [EU-Ohio renews its assertion that the attorney
examiner’s ruling was improper and argues that the Commission should reverse this
ruling pursuant to Rule 4901-1-15(F), Ohio Administrative Code (O.A.C}.

OCC responds that the Commission should uphold the attorney examiner’s
ruling on the basis that the objection at the hearing was poorly articulated and
unsupported and that IEU-Ohio’s brief does not further explain or support its objection.
Further, OCC points out that the stipulation that is the subject of IEU-Ohio’s objection
was part of the case that determined the Companies’ standard service offer rates for the
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period ending May 31, 2011, and that Mr. Yankel's testimony was a proposal for
prospective rates that explicitly recognized the Commission had made determinations
regarding Rider RGC levels through the end of May 2011 (OCC Ex. 1 at 3).

The Commission agrees with OCC that the attorney examiner was correct in
overruling TEU-Ohio’s objection. The Commission notes that Mr. Yankel's testimony
addressed a proposal for rates commenging after May 2011, at which time the rates at
issue in the FirstEnergy 2009 ESP Case will no longer be in effect (OCC Ex. 1 at 3;
FirstEnergy 2009 ESP Case, at 8). Consequently, the stipulation at issue in FirstEnergy
2009 ESP Case is not an appropriate basis to strike Mr. Yankel's testimony.

B. Issues in the proceeding

The substantive issues before the Commission may be summarized into the
following key questions: (1) which customers should receive a discount; (2) what is the
amount of the discount that should be provided to customers; (3) is there any basis to
deny the Companies recovery of the cost of the discount provided to customers; (4} how
should the cost of the discount be recovered from customess; and (5) should an
alternate proposal, such as that proposed by OPAE, be adopted.

(1)  Which customers should receive a discount?

In the Finding and Order issued on March 3, 2010, in this proceeding, the
Commission provided interim rate relief for all-electric residential customers of
FirstEnergy. Therefore, the first question before the Commission is which customers
should receive a discount as part of a long-term resolution of the issues raised in this
proceeding.

The Companies propose that the Rider RGC credit should apply only to those
residential customers who use electricity as the primary or sole source of heat (electric
heating customers). The Companies contend that the evidence in the record
demonstrates that nearly half of the 318,000 customers receiving interim rate relief are
not using electricity as their primary source of heat (Company Ex. 1 at 38-39). Staff also
recommends that, beginning September 1, 2011, only customers who heat with
electricity should be eligible for the discount provided by Rider RGC (Staff Ex. 1 at 4).

OCC notes that this proceeding has revealed that many customers receiving the
interim rate relief ordered by the Commission do not have electricity as the major
energy source for heating their homes. OCC recommends that the new rates resulting
from this proceeding should be charged to residential customers who heat with
electricity,. OCC further notes that the process proposed by FirstEnergy’s witness,
Mr. Ridmann, recognizes that a statistical review of customer accounts only provides
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indications of which residences are less likely to be primarily heated using electricity
and that FirstBnergy’s proposed procedure provides protections against the arbitrary
removal of customers from the group of electric heating customers. OCC recommends
that any communications from FirstEnergy regarding the potential removal of
customers from the group of electric heating customers be subject to review by Staff and
OCC.

_ The Commission agrees with the recommendations of the Companies, OCC, and

Staff on this issue. We find that any discounts provided over the long term should be
limited to residential electric heating customers rather than residential all-electric
customers generally. Limiting future discounts to electric heating customers wiil
provide rate relief to the customers most in need while serving to mitigate the cost of
providing discounts (Company Ex. 1 at 38-39). Further, the Commission finds that the
proposed process outlined at the hearing is an appropriate method for determining
which customers are electric space heating customers (Company Ex. 1 at 38-40).

Corsistent with our determination to extend discounts to electric heating
customers, while mitigating the cost of such discounts to other customers, the
Commission will focus the discounts in those months when electric heating is used
most heavily. In doing so, the Commission notes that evidence indicates that the
discount has been applied during months reflecting air conditioning usage (Tr. V at 857-
859). As this case concerns discounts for electric heating, the Commission finds it is
appropriate to limit the RGC discount to billing periods beginning on October 31 and
ending on March 31. The RGC discount will not apply during the generally milder
autumn and spring shoulder periods. This refinement betier accomplishes the
objectives of avoiding significant rate shock for electric heating customers while
mitigating the impact of the discounts on other customers.

(2)  What is the amount of the discount that should be provided
to electric heating customers?

The next issue before the Commission is determination of the appropriate
amount of discount that should be provided to eleciric heating customers. The
proposals provided by the parties include (a) an approximate three-year phase out of
Rider RGC characterized by a 12 percent cap on increases above the prior year’s bill at
the same usage, as proposed by the Companies; (b) a five-year phase out of Rider RGC
characterized by frozen rates for the first year and a 25 percent decrease in the RGC
discount for each subsequent year until its elimination in year five, as proposed by Staff;
and (c) an annual band assessment whereby the RGC rider and electric heating discount
would be continued indefinitely to maintain a range of 30 to 40 percent discount for
electric heating customers relative to standard customers, as proposed by OCC.
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a. The Companies’ Proposal

The Companies begin their discussion by explaining that special rates for electric
heating customers were first adopted in response to concerns about a natural gas
shortage and that the rates initially offered benefits fo both utilities and consumers
(Company Ex. 1 at 8). The Companies continue that, with the establishment of a
competitive generation market by SB 3 in 1999, the rationale for continuing to offer
special electric hearing rates changed. Specifically, the Companies explain that, as a
result of SB 3, the Companies no longer own generation plants and, consequently, the
Companies’ generation costs are currently the same for all customers (Company Ex. 65
at 18-19). ‘Further, the Companies point out that the passage of Senate Bill 221 (SB 221)
established a state policy encouraging energy efficiency and conservation. The
Companies contend that discounted electric heating rates, which provide a higher level
of discount for customers utilizing more electricity, run counter to the energy efficiency
and conservation goals of SB 221. In light of this legislation, the Companies conclude
that discounts to electric heating customers cannot be based upon historic cost
justification, as undisputed evidence shows that the rationales for special electric
heating rates or discounis have been eliminated (Company Ex. 1 at12-13).

The Companies propose that the Commission phase out Rider RGC gradually
while Riders RDC and EDR are maintained. Specifically, the Companies propose that,
beginning with the 2011-2012 winter heating season, Rider RGC be reduced so that
electric heating customers will experience no more than a 12 percent increase in their
bills as compared to their 2010-2011 winter heating season bills at the same usage, and
that a similar reduction of Rider RGC occur each subsequent year (with the same
12 percent cap on the prior year's bill at the same usage) until Rider RGC falls to zero.
The Companies also note that, although the Commission phased out the separate
electric heating rate schedules, electric heating customers have continued to receive a
discount relative to standard residential customers. Further, the Companies claim that
their proposal is the least costly for the residential customers who bear the burden of

paying the costs of Rider RGC.

Staff states that it supports the portion of the Companies’ proposal suggesting a
gradual phase out of Rider RGC; however, Staff contends that a three-year phase ocut
period is not long enough to appropriately mitigate the rate impact for the residential
electric heating customers. Without commenting on the specific time frame for the
phase out, IEU-Ohio also expresses its support for the Companies” recommendation to
phase out the special rates available to electric heating customers.

OPAE disputes the Companies’ proposal, contending that Rider RGC must be
maintained for as long as possible in order to minimize the rate shock that would result
if rates for electric heating customers were to reflect the rates for standard electric
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customers. OPAE reasons that, even if the RGC discount is not sustainable at its current
levels due to its impact on other customers, its permanent continuation in some amount
is essential to the economic health of residential communities. OPAE states that, if
Rider RGC must be phased out entirely, it should be phased out over a minimum -

eight-year period.

OCC opposes the Companies” proposal, arguing that the Companies erroneously
focus only on the Companies’ cost of acquiring generation and fail to recognize the
overall cost differences to serve customers with different demand profiles. OCC admits
that, after the passage of SB 221, the Companies acquire generation by contract with
successful bidders in generation supply auctions; however, OCC avers that the
Commission has continued to distinguish between the contractual cost of acquiring
wholesale generation supply and the cost of service that should be considered in
developing appropriate retail pricing for customers, citing FirstEnergy 2009 ESP Case,
Opinion and Order (December 19, 2008) at 23. Additionally, OCC submits that the
Companies’ witness, William Ridmann, acknowledged that, to his knowledge, the
Companies do not collect load information that permits cost of service studies to
differentiate between electric heating and standard residential customers (Tr. 1 at
153-154).

b.  OCC's Proposal

In its brief, OCC requests restoration of the discounted relationship between the
standard residentia! distribution and generation rates and the discounted electric
heating residential distribution and generation rate that existed prior to elimination of
the discounted rates. OCC proposes that this be accomplished by an annual band
assessment. In support of its position, OCC advocates the application of two regulatory
principles, cost of service and gradualism. Additionally, OCC contends that the
passage of legislation, including SB 221, has not modified these principles. Regarding
cost of service principles, OCC argues that rates going forward should recognize the
reduced cost of serving electric-heated residences. In support of this proposition, OCC
cites Mr. Yankel's testimony that it is a “long recognized fact that All-Eleciric customers
tend to be less expensive to serve than Standard service customers” (OCC Ex. 1 at 35).
Mz. Yankel supported his statement by opining that cost-of-service studies conducted
by the Companies in 1989 and 1995 reflect that the cost of serving electric heating
customers is less than that for its standard residential customers, and that deregulation
of the generation function has no effect on the costs of serving specific load patterns
(Tr. 1 at 223; OCC Ex. 1 at 13-15, 20-21, 26-27).

Mr. Yankel testified that the specific costs of service are presently unknown

because the Companies have not conducted a cost of service study during the last
fifteen to twenty years (OCC Ex. 1 at 33). However, Mr. Yankel testified that, because

Appx. 94




10-176-EL-ATA : -11-

rates were developed in order to meet a ufility’s revenue requirement and in order to
reflect the differences in cost causation between rate schedules, use of a band that
reflects the traditional rate relationship between standard and electric heating
customers will establish a discount that is sensitive to overall costs of providing service
(OCC Ex. 1 at 33). Consequently, Mr. Yankel surveyed the relative relationships
between standard bills and electric heating bills for OE, CEL and TE in the mid 19%0s
and in December 2008, and averaged the percentages for all three companies (OCC Ex.
1 at 34-35). Based on the average relationship, Mr. Yankel proposes that setting electric
heating rates at 65 percent of the standard rate would be consistent with the traditional
relationship between electric heating and standard customers (OCC Ex. 1 at 34-35).
Finally, regarding the gradualism principle, OCC argues that the adjustment of electric
heating rates from their current level of discount to the relationship recommended by
Mz. Yankel be gradual to prevent a period of rate shock.

Consequenily, OCC proposes that, in accordance with Mr. Yankel's
recommendation, the total bill for electric heating customers at a 3,500 k<Wh usage level
be set at 65 percent of the bill for a similarly situated standard customer, with an annual
review to determine the present relationship between the standard rate and the rate for

electric heating customers at the 3,500 kWh usage level (OCC Ex. 1 at 34.35, 37-38). That
relationship would then determine the amount of Rider RGC that is necessary. After
the mid-point of the annual band assessment is reached, OCC proposes that the electric
heating rates should be examined on an annual basis and adjusted if the relationship
between the rate levels strays beyond the band (the 35 percent discount, plus or miinus
five percent). Purther, OCC argues that the rates proposed by Mr. Yankel should be
available for all electric-heated homes, despite changes in ownership.

The Companies assert that OCC’s proposal skould be rejected. The Companies
argue that the discount calculated by Mr. Yankel, OCC's witness, is flawed because it is
based on outdated cost-of-service studies and no other evidence was presented to
support OCC’s cost-of-service justification. To the contrary, the Companies argue that,
per the testimony of the Companies’ witness, Mr. Ridmann, it is undisputed that the
Companies pay the same price for generation service for electric heating customers as
standard residential customers (Tr. ] at 152-153; Company Ex. 65 at 18-19).

Finally, the Companies argue that OCC has provided no justification for
continuing Rider RGC indefinitely. In support of its argument, the Companies contend
that “gradualism” supports a transition period, not an ongoing discount, and that no
credible evidence demonstrated that the Companies promised that a specific rate, rate
schedule, or discount would be available forever. More specifically, as to oral promises,
the Companties point out that some of the oral promises testified to at the public
hearings involved assurances the witnesses received from their homebuilders, and not
from the Companies, or involved statements whereby the Companies merely advised
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individuals regarding their eligibility for a discounted rate, but made no promises
about the duration or amount of the rate (Sandusky Tr. 15-16, 36, 72-76, 80-81, 86, 88-89,
98-99; Strongsville Tr. 15, 39, 44, 119-120, 172; North Ridgeville Tr. 38-39, 46, 63-64,
125-126, 141, 146; Kirtland Tr. 33-34, 106, 110-111, 128, 130-131, 161, 169, 173-174,
180-181).

Additionally, as to written promises, the Companies question the authenticity of
a letter allegedly authored by a former representative of the Companies (Andreatta -
letter) and assert that the content of the letter was unquestionably wrong. The
Companies assert that another such letter (Willitts letter) was merely informational and
did not form a contract (Strongsville Ex. 2; CKAP Ex. 31). Further, the Companies
contend that, even if an oral or written promise was made, it would not be binding or
enforceable against the Companies. The Companies also argue that, contrary to the
testimony of OCC’s witnesses, the Companies’ marketing materials were not deceptive
because the materials did not promise that the rates were permanent and, further, that
no reasonable consumer would have interpreted such materials that were silent about
the term of the rate as a guarantee of the rate or discount forever.

Staff also recommends that OCC’s proposal not be adopted. Staff argues that
OCC’s witness, Mr. Yankel, admitted that he was not aware of whether OCC's proposal
was inconsistent with any statutory mandates requiring that the Companies reduce
usage in order to meet energy efficiency benchmarks, and that Mr. Yankel’s justification
for the discount was based on outdated cost-of-service studies from the Companies
(Tr.1 at 220-224). Staff further points out that Mr. Yankel did not know whether the
Companies’ rates were currently cost-based or what percentage of an electric heating
customers’ bill and an average residential customers’ bill represented distribution costs
(Tz. I at 224-227). Additionally, Staff points out that Mr. Yankel proposed the discount
should begin at 1000 XWh per month, but admitted that he did not know if this
represented the typical base load for an electric heating customer (Tr. I at 244).

c. Staff’s Proposal

Staff initially notes that, even after the deregulation of generation, electric
heating customers have continually received a discounted rate in comparison to
standard service customers. Staff further points out that the bills of electric heating
customers are expected to decrease in terms of percentage and dollar amount per kWh
when Rider RDD terminates in May 2011. Additionally, Staff avers that changes in the
Companies’ rate design that eliminated the special electric heating rates were necessary
due to changes in law that restructured the electric industry and established a policy
encouraging conservation. Consequently, Staff concludes that a discounted rate is no
longer an option as it carmot be justified on the grounds upon which it was established.
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Further, Staff asserts that the lengthy duration of the discounted rates alone is not a
sufficient reason to continue the rates permanently.

Staff proposes adoption of a long-term strategy of moving in the direction of cost
causation and avoidance of practices that result in cross-subsidies from other
customers, Further, Staff emphasizes the rate-making principle of gradualism and
correspondingly recommends that prices be increased gradually to give electric heating
customers time to adjust and respond to the ultimate target price change. The specific
tenets of Staff's proposal include (a) that the RDC and EDR credits remain in place for
electric heating customers; (b) a gradual phase out of Rider RGC over a five-year

_period; (c) elimination of the “water heating only” EDR discount beginning in the
20122013 winter heating season; (d) that whichever electric heating credits are
applicable to the grandfathered electric heating accounts should stay with the property
regardless of change of ownership; and (e) that customers who are former load
management customers that do not heat with electricity should be eligible for the RDC
and EDR discount, but should not be eligible for the RGC discount beginning
September 1, 2011.

Regarding the gradual phase out of the RGC discount, Staff specifically
recommends that, in the first year (2011-2012 winter heating season), electric heating
customers’ rates remain frozen at current levels. In the second year (2012-2013 winter
heating season), Staff recommends that electric heating customers receive 75 percent of
the RGC discount, for usage up to 7500 kWh. In the third year (2013-2014 winter
" heating season), Staff recommends that electric heating customers receive 50 percent of
the RGC discount, up to a usage of 7500 kWh. In the fourth year (2014-2015 winter
heating season), Staff proposes that electric heating customers receive 25 percent of the
RGC discount up to 7500 kWh. Finally, in the fifth year (2015-2016 heating season) and
beyond, Staff recommends that electric heating customers receive no RGC discount.
Staff notes, however, that even with elimination of Rider RGC, electric heating
customers will continue to enjoy a 25 percent discount in comparison to other standard
service offer customers under Staff's proposal.

IEU-Ohio states that it supports Staff’s recommendation to the extent it proposes
the special rates available to electric heating customers be phased out. The Companies,
however, assert that Staff's proposal should be rejected. Specifically, the Companies
contend that Staff's proposal is the most costly to standard residential customers and
that the Companies’ proposal can accomplish many of the same goals at a lower cost.
Specifically, the Companies point out that Staff’s proposal utilizes a five-year phase out
period, which consequently imposes higher costs on residential consumers than the
approximate three-year phase out period included in the Companies’ proposal.
Additionally, the Companies contend that Staff offers no justification to permit the
discounted rate to stay with the residence despite change of ownership. The
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Companies assert that, in contrast, allowing the rate to stay with the residence would be
contrary to the Companies” practice and the Commission’s order in In re FirsiEnergy,
Case No. 05-1125-EL-ATA, Entry on Rehearing (March 1, 2006} at 8-9, which provided
that the electric heating rate would not be available to customers who purchased homes
primarily or exclusively with electric heat after January 1, 2007. Additionally, the
Companies point out that the record contains ne credible evidence that the Companies
ever promised the discounts would remain with the residence and no evidence that
electric-heated homes will suffer loss in value absent special rates. The Companies
support this assertion by challenging the accuracy of the calculations and analysis of the
CKAP Parties’ witness, Mr. Frawley.

Staff replies to the Companies’ criticism of Staff's proposal by opining that a
five-year phase out period will better accomplish the goal of mitigating rate impact for
electric heating customers than a three-year phase out period. Additionally, Staff states
that, contrary to the Companies’ contention, its proposal that the rate stay with the
residence is based upon a prior Commission order in this case, citing the Second Entry
on Rehearing (April 15, 2010) at 2.

OPAE initially challenges Staff's proposition of a straight fixed variable (SFV)
design as an alternative to use of Rider RGC. OPAE opposes the SFV rate design on the
basis that it believes this rate design is harmful to low-use, low-income customers
because it frustrates the efforts of customers to reduce their bills through energy
efficiency and conservation. Additionally, as with its argument against the Companies’
proposal, OPAE proposes that, if Rider RGC is phased out entirely, the phase out
period should be eight years at a minimum.

d.  CKAP Parties’ claims

The CKAP Parties argue that the Companies’ marketing practices operated to
form contracts. First, the CKAP Parties contend that the Companies undertook an
advertising campaign to tout the benefits of electric-heated residences and to entice
customers to convert to electric heating by offering a discounted rate and setting
eligibility requirements (See, e.g., Kirtland Tr. at 95-100). Additionally, CKAP asserts
that the Companies and their customers mutually benefitted from the electric heating
relationship for over fifty years. Consequently, the CKAP Parties request that the
Commission order reinstatement of the previously available electric heating discount.

Initially, the CKAP Parties argue that the Companies entered into contracts with
homebuilders by enticing them to build electric-heated residences with incentives such
as advertising dollars and equipment rebates (Sironggville Tr. at 56-57; Kirtland Tr. at
84-86; Sandusky Tr. at 44-45). The CKAP Parties specifically point to-the testimony of

their witness, Michael Schmitt, concerning agreements entered into between his
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company, Bob Schmitt Homes, and FirstEnergy that specificaily provided for a
discounted electric rate to his homebuyers and referred to the discounted electric
heating rate (Tr. II at 348-349). Additionally, the CKAP Parties argue that, because of
the exdlusive nature of the electric heating program and the fact that many of these
homes were built without gas lines, a permanent captive audience was created (See Tr.
M at 577). Correspondingly, the CKAP Parties contend that the electric heating
discount should have the same permanency.

Additionally, the CKAP Parties contend that the Companies created contracts
with customers through direct contact, communicating their offer of discounted rates to
customers in exchange for customers’ use of electricity to heat their homes. In support,
the CKAP Parties cite o a public comment filed by an HVAC contractor who stated that
employees of the Companies told heating contractors to tell their customers the
 discounted rate would be available through 2005, but that there would always be a
special rate for electric homes (Public Comment (November 4, 2010) at 1). The CKAP
Parties also point to the Andreatta letter, which informed a customer of OE that the
discounted rate would be guaranteed for as long as the customer intended to use it
(Strongsville Ex. 2). The CKAP Parties further cited to testimony by various customers
at the public hearings that a promise was made that they would be “grandfathered”
into the electric heating discount and that there was no communication that suggested
the discount could ever be terminated (Strongsville Tr. at 72-75, 87-90, 125-126; Kirtland
Tr. at 37-38, 77-78; Tr. 1l at 455-457).

The CKAP Parties also aver that employees of the Companies enticed customers
to switch to electric heating by offering a discounted electric rate. In support, the CKAP
Parties cite the testimony of several former employees of the Companies offered at the
public hearings that they were encouraged by the Companies to inform customers that
the Companies were committed to selling the electric heating lifestyle going forward
and that “the tate is still here” (North Ridgeville Tr. at 116-118; Maumee Tr. at 23-25;
Kirtland Tr. at 3840, 44-45; Tr. I at 558, 569). Further, the CKAP Parties state that the
former employees testified to demonstrate that the Companies also encouraged its
employees to push the sale of electric homes by offering incentives (Kirtland Tr. at
41-42). : :

Next, the CKAP Parties address the potential consequences of removal of the
discounted rate. The CKAP Parties contend that testimony at the public hearings
demonstrated that customers experienced large bill increases or “rate shock” during the
2009-2010 winter heating season after the discount was removed (Kirtland Tr. at
130-131, 144; Strongsville Tr. at 18, 24, 32-33, 36, 39-40, 53, 71, 78, 110, 120, 142, 167-168,
183-184; North Ridgeville Tr. at 101-103, 147-148). Additionally, the CKAP Parties
argue that testimony at the public hearing demonstrated that many electric heating
homeowners did not have the ability to convert to another energy system due to lack of
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the necessary infrastructure in the neighborhood or in their homes, or had obtained
estimates showing a high cost to convert their homes from electric heating to
mixed-utility (Kirtland Tr. at 128-129, 146-147; Strongsville Tr. at 142-143). The CKAP
Parties continue that homeowners and realtors testified at the public hearings that the
stigma of high heating bills had made electric-heated homes unmarketable (Strongsville
Tr. at 115-118, 142143, 173-174; North Ridgeville Tr. at 20; Kirtland Ex. 94).
. Additionally, the CKAP parties’ witness, Larry Frawley, testified that owners of
electric-heated homes were receiving less for the sale of their homes than owners of
mixed-utility homes (CKAP Ex. 1at4.)

Based upon the preceding, the CKAP Parties recommend that the Commission
order restoration of the previously available electric heating discounted rates and,
additionally, that the Commission should take measures to remedy the losses imposed
by the actions of the Companies. '

The Companies initially address the CKAP Parties’ argument by contending that
the CKAP Parties orchestrated a campaign to manipulate the proceedings and generate
testimony favorable to a certain outcome (See Company Ex. 3A at 33; Company Exs.
31-39). In particular, the Companies argue that the CKAP Parties improperly
influenced the public hearings (See Company Ex. 3A at 192; Company Exs. 16, 17, 19).
Consequently, the Companies argue that, in light of evidence of the campaign, the
Commission should give no weight to the emails and letters submitted by customers to
~ the Commission urging restoration of the discount.

Next, the Companies contend that no evidence was presented to support the
CICAP Parties’ contention that the Companies made promises to homeowners that the
special rates would be permanent. Specifically, the Companies argue that the few
documents presented at the hearing did not support any promise or guarantee. In
contrast, the Companies point out that some of the marketing materials presented
specifically disclaimed that rates were subject to change or referenced tariff schedules
that contained that information (Kirtland Exs. 16, 17; Sandusky Ex. A; Company Exs. 53,
54;.CKAP Ex. 32). The Companies argue that even the marketing materials presented
that did not contain such a disclaimer still gave rise to a reasonable inference that any
utilities’ rates were subject to change.

Staff recommends that no weight be assessed to the CKAP Parties’ real estate
witness, Mr, Frawley, on the basis that he was not competent to perform an analysis of
real estate value comparisons and that his testimony demonstrated that he relied on
reports in his analysis that he knew contained inaccurate information (See Tr. I at 290,
303-306). Additionally, as to CKAP’s assertion that homeowners and realtors testified
‘at the public hearings that the stigma of high heating bills had made electtic-heated
homes unmarketeble and caused them to lose significant value, Staff asserts that it is
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not possible to determine what portion of decline in value, if any, was attributable to
the heating method of the home. |

Similar to the Companies’ proposition, Staff also argues that no credible evidence
was heard to demonstrate that the Companies promised a permanent discounted rate to
electric heating customers. Staff posits that the two letters produced at the hearing
allegedly containing a promise were able to be explained in their proper context or
shown to be in conflict with the Companies’ rules and regulations {Strongsville Ex. 2;
CKAP Ex. 31). Additionally, Staff points out that the CKAP Parties’ witness, Michael
Schmitt, testified that Bob Schmitt Homes had received documents from CEI and OE

-advising that the rates were subject to change (Tr. II at 425). Staff concludes that,

consideting the two letters in the context of the other evidence presented as to the
Companies’ tariffs, standard rules and regulations, and the total number of electric
heating customers being served, there is insufficient credible evidence that the
Companies promised a discounted rate to electric heating customers forever.

Staff additionally points to the testimony of the CKAP Parties’ witness,
Michael Challender, a former marketing representative of the Companies, that he never
made misleading statements during his employment with the Companies (Tr. Il at
592), that there could have been no contract or promise for certain electric service rates
between the Companies and Bob Schmitt Homes because customers take service under
the terms of a tariff approved by the Commission (Tr. IIl at 586-587), that an analysis
form provided to prospective homebuyers by the Companies contained a disclaimer
that rates were subject to change (Tr. III at 593-594; Company Ex. 53), and that he never
promised any customer that a specific rate was guaranteed (Tr. I at 601).

OMA and OHA urge the Commission, in considering the CKAP Parties’
argument, to recognize that a significant number of the 1,220 letters (and many form
letters) filed in the docket urging continuation of the discount came from members of
CKAP. OMA and OHA further assert that the CKAP Parties” advocacy in this case was
funded by Bob Schmitt Homes, one of Ohia’s largest builders of electric-heated homes

(Tr. 11 at 413, 439).

_ OMA and OHA further argue that the record is devoid of any apples-to-apples
comparison of energy costs demonstrating that electric heating customers’ electric rates
would be unreasonable absent a discount. OMA and OHA argue that mixed utility
residential heating customers have endured the volatility of the global energy markets
for decades, and question whether customers who have enjoyed the electric heating
discounts would be willing to subsidize their neighbors’ natural gas costs should those
prices spike. OMA and OHA further note that the record contains no credible analysis
comparing the overall energy costs of mixed utility residential customers to electric
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heating residential customers fo demonstrate | any d15par1ty that might justify a
cross-class subsidy. :

e Commission Decision

Initially, the Commission wishes to emphasize that a solution to the issues
presented in this case requires a balancing of many different important factors,
including cost causation, the avoidance of rate shock, the principle of gradualism, and
the structural and policy changes that occurred with the passage of SB 3 and 5B 221.

The Commission further notes that the parties have proposed discounts for
electric heating customers ranging from approximately 23 percent to 40 percent of the
standard residential bill. This includes the Companies’ proposal of retaining Riders
RDC and EDR, which result in an approximate 25 percent discount for electric heating
customers, along with the approximate three-year phase out of the Rider RGC using a
12 percent cap on increases above the prior year’s bill at the same usage (Company Ex. 1
at 6-7, 41); Staff's proposal of retaining Riders RDC and EDR, along with a five-year
phase out of Rider RGC with frozen rates for the first year and a 25 percent decrease in
the RGC discount for each subsequent year until its elimination in year five (Staff Ex. 1
at 3); and OCC’s proposal of retaining Riders RDC and EDR and creation of an annual
band assessment whereby Rider RGC and would be continued indefinitely and
adjusted to maintain an approximate 30 to 40 percent overall discount for electric
heating customers relative to standard customers (OCC Ex. 1 at 4-5).

To more thoroughly illustrate the effect of the parties’ proposed discounts, the
Commission notes the following bill comparison information for CEl under several
different scenarios at the 2000 kWh usage level. If Riders RDC and EDR are retained
and Rider RGC is reduced to 50 percent of its current level, an electric heating
customer’s bill will be $135.98 or 59 percent of a standard residential bill of $231.98. If
Riders RDC and EDR are retained and Rider RGC is reduced to 25 percent of its current
level, an electric heating customer’s bill will be $156.98 or 68 percent of a standard
residential bill of $231.98. Finally, if Riders RDC and EDR are retained and Rider RGC
is eliminated, an electric heating customer’s bill will be $177.98 or 77 percent of a
standard residential bill of $231.98 (Staff Ex. 1A, Attachment 2(a)). On the other hand,
under OCC's proposal, an electric heating customer’s bill may vary between 60 and
70 percent of a standard residential bill, or $139.19 to $162.39.

The Commission believes that the proposal by the OCC is flawed because it
abandons any pretense of gradualism and runs the risk of rate shock in the first year.
OCC’s proposal would significantly increase rates for electric heating customers this
year. For example, according to the testimony of OCC's witness, Mr. Yankel, OCC's
proposal would result in a winter bill of §261.48 for a CEI electric heating customer
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using 3500 kWh per month (OCC Ex. 1 at 36), an increase of 44 percent above the
. 2010/2011 winter bill of $181.91 for the same usage (Staff Ex. 1A, Attachment 2(a)).
Further, this abrupt increase, which OCC proposed to take effect on September 1, 2011,
would leave electric heating customers little time o prepare for higher bills or to take
steps to help conserve electricity.

At the same time, OCC’s proposal fails to take any steps to gradually reduce the
discount over time. OCC's proposal fails to acknowledge the significant restructuring
of the electric industry by the General Assembly in SB 3 and SB 221. In 5B 3, generation,
distribution, and transmission tates were unbundled (Company Ex. 1 at 10-11). SB 3
also directed electric utilities to divest their generation assets (Company Ex. 1 at 11).
Consequently, as a result of the stipulations approved by the Commission in the
FirstEnergy 2009 ESP Case and the First Energy 2010 ESP Case, the Companies’
generation costs are the same for all customers (Company Ex. 65 at 18-19). Further, the
Commission agrees with the Companies that generation rates which charge the
customer less than the cost of obtaining generation are antithetical to the energy
efficiency policy goals embodied in SB 221. '

The Commission notes that the proposals by Staff and FirstEnergy do provide for
the phase out of the discounts, consistent with the principle of cost causation and with
the legislative changes embodied in SB 3 and SB 221 (Staff Ex. 1 at 3; Company Ex. 1 at
6-7, 41). However, the Commission finds that the three-year and five-year phase outs of
Rider RGC proposed by FirstEnergy and Staff also fail to provide electric heating
customers with sufficient time to adjust to the gradual elimination of the discount.

With respect to the arguments regarding the existence of contracts raised by the
CKAP Parties, the Commission initially finds that the CKAP Parties have not
demonstrated that such claims are subject to our jurisdiction. As the Commission noted
in our Second Entry on Rehearing in this proceeding, the Commission has no power to
determine legal rights and liabilities involving contract rights even though a public
utility is involved. Marketing Research Service, Inc., v. Pub. UKL Comm. (1987), 34 Ohio
St.3d 52, 56. Second Entry on Rehearing (April 15, 2010) at 3. In addition, in the Fifth
Enfry on Rehearing, the Commission reiterated that, although we would exercise our
jurisdiction over FirstEnergy’s rates and marketing practices in this proceeding, we lack
‘jurisdiction to hear “pure contract” claims, including claims based upon reliance or
promissory estoppel. Fifth Entry on Rehearing (November 10, 2010) at 5. Further, even
if the CKAP Parties had demonstrated our jurisdiction over these claims, the
Commission finds that the evidence in the record does not demonstrate that a contract
exists, or has ever existed, between eleciric heating customers.and the Companies.
Although the CKAP Parties summarily claim that contracts exist, the CKAP Parties
have never produced a written contract between the Companies and any customer, and
the CKAP Parties did not even attempt to establish that any alleged statements by the
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Companies met the requirements for an oral contract under Ohio law. Further, the
CKAP Parties do not address the fact that electric heating customers have continuously
received discounts from standard service offer rates in the form of Riders RDC and EDR
(Staff Ex. 1A, Attachment 1).

The Commission notes that Section 4928.144, Revised Code, authorizes the just
and reasonable phase in of any rate established under Section 4928.143, Revised Code,
as the Commission considers necessary to ensure rate stability . for consumers.
Therefore, the Commission finds that, in light of the regulatory changes resulting from
SB 3 and SB 221, and after balancing the need to avoid rate shock with the principles of
gradualism and cost causation, the appropriate solution is to extend the current freeze
on customer rates for two years, consistent with Staff’s recommendation, through May
31, 2013, This will allow electric heating customers time to prepare for increased rates
and to take steps to mitigate their usage. During this time, FirstEnergy should annually
adjust Rider RGC to maintain the rate freeze. Moreover, the Commission agrees with
OPAE that an eight-year phase out is optimal. Therefore, following this two-year
freeze, the Commission directs FirstEnergy to phase out Rider RGC from its March 31,
2013, level by implementing six equal annual reductions, effective October 31 of each
year. Howeves, nothing in this Opinion and Order should be construed as reducing the
existing discounts provided by Riders EDR and RDC. Finally, the Commission directs
that any educational materials produced by the Companies should be reviewed by staff
prior to distribution to the public and that the Companies and Staff explore an online
tool to assist electric heating customers to calculate their bills.

In conjunction with the principles of gradualism, the Commission additionally
finds that options should be created for electric heating customers to offset the decline
of the discount in a substantive way. The Commission finds that this goal could be
accomplished through collaborative efforts with the purpose of increasing energy
efficiency for electric heating customers. Therefore, the Commission directs the
Companies to discuss potential programs for electric heating customers with its energy
efficiency collaborative and to include any resulting programs in its next three-year
program portfolio plan.

Further, the Commission notes that we have initiated a docket to investigate the
potential for better aligning electric utility rate designs with state policy regarding
energy efficiency and peak demand reduction. Im the Matter of Aligning Electric
. Distribution Utilify Rale Structure With Olio’s Public Policies to Promote Contpelition,
Energy Efficiency, and Distributed Generation, Case No. 10-3126-EL-UNC, Entry
(December 29, 2010).. The Commission believes that potential changes in rate design ]
resulting from this investigation may also better reflect cost causation principles and
serve to mitigate the phase out of the discounts provided to electric heating customers.

Appx. 104




10-176-EL-ATA ' -21-

Finally, although the Commission was not persuaded by the testimony that
home values are directly related to the level of the discoiints provided to electric space
heating customers, the Commission wishes to minimize any risk of our action today in
impeding the recovery of the housing market in the Companies’ service territories.
Therefore, the Commission finds that homebuyers who purchase a home that uses
electricity as the sole or primary source of space heating will be entitled to receive the
same discount described herein as long as the homeowner otherwise qualifies for such
discounts, maintains electricity as the sole or primary source of heating, and the
discounts remain in effect. However, nothing in this Opinion and Order should be
construed to extend the electric heating discount to homes constructed after January 1,
2007, as previously ordered by the Commission. FirstEnergy RCP Case at 8-9. '

(3)  Is there any basis to deny the Companies recovery of the

costs of the discount provided to electric heating customers?

The Companies propose that they should be authorized to recover the deferrals
resulting from Rider RGC with carrying charges. Additionally, the Companies argue
that they should be permitted to accrue deferred costs equal to the difference between
what customers would have otherwise been billed and what they were actually billed.

OCC maintains that the Companies engaged in unfair and deceptive marketing
practices and that, consequently, collections on deferrals should not be permitted.
Specifically, OCC argues that the Companies unfairly and deceptively enticed
residential customers and housing developers to commit to electric heating before the
Companies eliminated the discounted rates. As examples, OCC cites to customers’
testimony at the public hearings that they relied on the Companies’ representations
when building or converting their homes to electric heat, as well as the Andreatta letter
allegedly authored by a former representative of the Companies which made
representations regarding the discounted rate for electric heating customers (Sandusky
Tr. at 71-77, 80-81, 86-87; Strongsville Tr. at 7, 14-16, 24, 4445, 57-38, 124-125, 142; North
Ridgeville Tr. at 51, 64, 71, 140-143; Kirtland Tr. at 24, 33-34, 106, 110-111, 166-167 174,
180, 184; Strongsville Ex. 2). :

Additionally, OCC contends that the Companies should not be permitted to
accrue carrying charges resulting from reinstatement and extension of electric heating
rates or collect on the deferrals because the Companies have failed to demonstrate that
significant harm will result if the Companies are denied the carrying charges.
Alternatively, OCC argues that, even if carrying charges are permitted, they should be
calculated net of tax, instead of the Companies’ position that carrying charges should be
calculated without reduction for accumulated deferred income tax.
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The Companies reply to OCC’s assertion by arguing that there is no requirement
that the Companies demonstrate significant harm in order to recover carrying charges.
Additionally, the Companies allege that OCC has cited no authority that justifies it
forgo deferrals previously authorized by the Commission due to alleged unfair and
deceptive marketing practices.

The Commission notes that the deferrals in this case reflect the difference
between the Companies’ prudently incurred generation costs and the rates paid by
customers after the interim rate relief provided by Rider RGC. OCC seeks an
extraordinary remedy on this issue. OCC has not cited to a single Commission
precedent in which the Commission denied recovery of prudently incurred costs based
upon alleged deceptive marketing practices by a public utility in this state. OCC has
not cited to a single precedent from another state in which a public utility was denjed
recovery of costs based upon alleged deceptive practices. Further, despite the
unprecedented nature of OCC’s arguments, OCC did not present a single expert
witness in support of its position. Instead of presenting the testimony of an expert
witness demonsirating that FirstBnergy’s alleged conduct was so egregious that
recovery of prudently incurred generation costs should be denied, OCC relies solely on
the testimony of witnesses at the public hearings. Although the Commission
understands and is sympathetic to the concerns raised by consumers at the public
hearings, the Commission finds that such testimony is insufficient to support the denial
of recovery of FirstEnergy’s generation costs.

Moreover, OCC summarily claims in its brief that FirstEnergy has violated
4901:1-10-24(D), O.A.C., which provides that no electric utility shall commit an unfair or
deceptive act or practice in connection with the promotion or provision of service,
including an omission of material information. However, OCC does not differentiate
between testimony describing FirstEnergy’s alleged actions which occurred prior to the
effective date of the Rule from testimony regarding alleged actions which occurred after
the Rule was effective. Obviously, testimony regarding alleged conduct prior to the
effective date of a Commission rule cannot be used to support a finding that a utility
violated that rule.

With respect to alleged conduct prior to the effective date of 4901:1-10-24(D),
O.A.C., OCC presented no expert testimony in this proceeding demonstrating that
FirstEnergy violated a customary industry practice or standard of care. This failure to
present expert testimony regarding customary industry practices or the applicable
standard of care is fatal to OCC’s claim. OCC has offered no evidence that
FirstEnergy’s conduct was any different from other utilities that engage in marketing or
from other electric utilities that offered special tariff rates o electric heating customers.
The Commission cannot deny FirstEnergy recovery of prudently-incurred generation
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costs in the absence of evidence demonstrating a violation of a Commission rule or a
violation of a customary industry practice or standard of care.

With respect to conduct after the effective date of Rule 4901:1-10-24(D), O.A.C,,
the specific claims made by OCC are not supported by the evidence in the record in this
case. OCC claims that the Companies unfairly and deceptively enticed residential
customers and housing developers to commit to electric heating before the Companies
abandoned support for favorable rate treatment; however, the evidence demonstrates
that discounts for eleciric heating customers have never been eliminated and that
electric hearing customers have always received a minimum of two discounts,
Rider RDC and Rider EDR (Staff Ex. 1A, Attachment 1; OCC Ex. 1 at 29-30). OCC does
not demonstrate how electric heating customers have been misled by FirstEnergy when
these customers have always received a significant discount on the rates paid by
standard service offer customers. '

In support of its claim of pervasive unfair and deceptive marketing practices,
OCC relies upon a letter to Thomas Logan from an OE sales representative,
Elio Andreatta, in which Mr. Andreatta represents to Mr. Logan that “if Ohio Edison
ever removes this rate from our files you would not be in jeopardy of forfeiting this rate.

. This rate will be guaranteed for you as long as you wish to utilize it” (Strongsville

Ex. 2). The Commission notes that, at a minimum, the Jetter communicated inaccurate
information to the consumer, including the position of the author within OE (Tr. 1 at
123-124), the nature of “experimental” tariffs (Company Ex. 65 at 3), and statements in
conflict with the terms of OF’s tariffs (Tr. 1 at 126-128; Company Ex. 46). At most, the
letter represents a commitment for a given rate to a single customer, Mr. Logan.
However, the testimony in the record clearly demonstrates that such letters were not a
common practice of either Mr. Andreatta or OE (Tr. 1 at 113, 122-123, 130). As such, the
letter does not support OCC’s claim of pervasive unfair and deceptive marketing
practices. Further, OCC failed to demonstrate any nexus between the letter and the
marketing practices of CEI or TE, which were not affiliated with OE at the time the
letter was allegedly sent.

Further, the Commission finds that the expert testimony of OCC's witness,
Mz, Yankel, undermines its arguments on this issue. Although OCC claims in its brief
that the Companies increased their sales of electricity by promoting the use of electric
heating through unfair and deceptive practices, the testimony presented by Mr. Yankel
indicates that the electric space heating rates were not developed for purposes of load
retention. Mr. Yankel testified that the electric space heating rate of each utility was not
»promotional,” which Mr. Yankel defined as a rate below cost causation and being
offered for the purpose of retaining load in the face of competitive alternatives (OCC
Ex.1at9,19, 25). Instead, Mr. Yarkel testified that the electric space heating rates were
independently developed by three unaffiliated utilities on the basis of cost causation
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(OCC Ex. 1 at 2, 6). Further, according to Mr. Yankel, “even with the additional
differential provided to the summer rates, the rate of return for the All-Electric rate (Res
H) was above cost of service” (OCC Ex. 1 at 20, 28). This testimony, from OCC's own
expert witness, undercuts OCC's claim that FirstEnergy promoted use of electric
heating rates in a manner that was unsustainable at those rates in order to increase its
sales of electricity.

Moreover, OCC's arguments regarding the recovery of the costs of any
generation discount are at odds with the testimony of its own expert witness. At the
hearing, Mr. Yankel testified that the Companies should be permitted to recover the
costs of any discount provided to electric space heating customers from other
FirstEnergy customers (OCC Ex. 1 at 39-40). Mr. ‘Yankel bases his conclusion that other -
customers should pay for the discount provided to electric space heating customers on
two key facts: the Companies obtain a single average price per kWh from their
generation suppliers, and electric space heating customers benefit the system with high
usage during times of low hourly energy costs (OCC Ex. 1 at 40). Nowhere does
M. Yankel claim that the Companies benefit from the discount provided to electric
space heating customers.

Therefore, the Commission finds that the evidence in this proceeding does not
support OCC’s claim that FirstEnergy should be precluded from recoveting its
prudently incurred costs of generation. Likewise, the evidence in this proceeding
provides no basis for the denial of carrying costs related to the deferrals accrued by the
Companies as the result of providing discounts to all-electric customers, as ordered by
the Commission in this proceeding. Therefore, the Commission finds that, pursuant to
Section 4928.144, Revised Code, FirstEnergy should accrue carrying charges, equal to its
weighted average cost of debt and without reduction for accumulated deferred income
taxes, for all deferrals accrued since the Commission’s Finding and Order issued on
March 3, 2010.

() How should the cost of the discount_be_recovered from

How should the cost of the discount be TECOVEILI 12222
customers_?

The Companies propose accruing Rider RGC deferrals for CEI and OE through
May 31, 2011, with carrying charges, and then collecting those deferrals from residential
customers over the three-year period spanning from June 1, 2011, through May 31, 2014.
For TE, the Companies prapose collection of the Rider RGC deferral as of May 31, 2011,
with carrying charges, over a one-year period from June 1, 2011, through May 31, 2012,
from residential customers, as the accrued deferrals from TE are expected to be
significantly less than those of CEI and OE.
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Staff addresses allocation of shortfall in revenue recovery by recommending that
residential customers, and not other customer classes, should be responsible for Rider
RGC and associated deferrals and carrying costs. Staff supports its position by claiming
that there is no justification for requiring general service customers to pay for revenue
shortfalls created by members of the residential class.

OCC argues that the discounted rate for electric-heated homes is analogous to a
reasonable arrangement and should be bomne by all customer classes, consistent with
the Commission’s rules regarding reasonable arrangements, which provide that
recovery for the reduced revenue is “spread to all customers in proportion to the
current revenue distribution between and among classes.” Rule 4901:1-38-08(A)(4),
O.A.C. OCC argues that the electric heating discount is similar and that charging a
broad range of customers for class rate reductions is not unusual.

The Companies dispute OCC'’s position on this issue by arguing that there is no
justification for analogizing the electric heating discount with a reasonabie
arrangement. In contrast, the Companies point out that OCC's witness, Mr. Yankel,
stated that the electric heating discount was not for economic development purposes
{OCCEx.1at 9,19, 25).

IEU-Ohio expresses its support for Staff's proposal to confine the responsibility
for the incremental revenue shortfall to the residential customer class. In support of its
position, TEU-Ohio points to testimony at the evidentiary hearing by Mr. Fortney, Staff’s
witness, recommending that the residential class pay the revenue shortfalls created by
the electric heating discount deferral on the rationale that the residential class benefited
from the electric heating rate deferrals and should therefore pay the costs associated
with the benefit (Tr. Il at 511).

OMA and OHA argue that financial repercussions associated with the voluntary
decision to purchase a residential, clectric-heated home should not be borne by
commercial or industrial consumers. OMA and OHA aver that the electric heating
discount program was not created as a social welfare program, and that, like all
consumers of energy, electric heating customers have always faced the prospect that
costs could change. OMA and OHA further argue that Rider EDR, which is funded by
the Companies’ commercial and industrial customers, provides a significant portion of
the electric heating discounts. OMA and OHA contend that, based on the thin record in
this case, the Commission should not reopen FirstEnergy’s ESP stipulations and add to
the burden already shouldered by the Companies’ commercial and industrial
customers. OMA and OHA further assert that the only reliable testimony presented at
the hearing was that of Mr. Ridmann and Mr. Fortney, who both recommended that no
rate classes other than the residential rate classes should shoulder any portion of the
electric heating subsidy beyond that provided by the terms of the FirstEnergy 2010 ESP
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Case (Tr. I at 184-185; Tr. IT at 511). OMA and OHA also argue that Mr. Yankel's
opinion that all customer classes should fund Rider RGC is baseless in light of the
evidence in the record that the Companies’ generation procurement process is reflective
of the cost to serve the residential class as a whole (Company Ex. 65 at 18).

OPAE recommends that the recovery of deferrals resulting from Rider RGC
should be from all customer classes because, OPAE contends, all classes have benefitted
from the winter usage of electric heating customers.

The Commission finds that revenue shortfalls resulting from Rider RGC should
be recovered solely from the residential class. As Staff argues, there has been no
legitimate reason set forth to justify recovery from all customer classes (Staff Ex. 1 at 4).
Despite OCC's assertion that the discounted rate is analogous to a reasonable
arrangement, which is typically spread among all customer classes, as the Comparies
point out, OCC’s own witness stated that the discounted rate was not for economic
development purposes (OCC Ex. 1 at 9, 19, 25). No other reason for analogizing is
apparent. Further, as OMA and OHA point out, nonresidential customers already fund
Rider EDR which provides a significant portion of the discount for electric space

_heating customers.

The Commission further notes that nonresidential customers” obligation to fund
Rider EDR was established pursuant to stipulations approved by the Commission in the
FirstEnergy 2009 ESP Case and the FirstEnergy 2010 ESP Case. There is no evidence in
the record of new facts or changed circumstances since the adoption of these
stipulations. Therefore, there is no basis in the record of this proceeding to modify cur
orders approving these stipulations or to adjust the nonresidential customers’
obligation to fund discounts provided to electric heating customers.

- () Should OPAE's proposal be adopted?

OPAE recommends that the Commission should order the Companies to
jmplement the long-term pilot program using solar energy incentives as proposed by
Ms. Harper. OPAE supports its recommendation by stating that solar resources would
allow the Companies to secure generation at a price below that set by auction, which
could then be dedicated to electric heating customers in the percentage of income
. payment plan (PIPP) program in order to ameliorate costs and weatherize their homes
(OPAE Ex. 1).

The Companies assert that OPAE’s proposal should be rejected. Specificaily, the
Companies argue that OPAE's proposal is not an actionable recommendation that the
Commission can adopt in this proceeding. The Companies point out that OPAE's
witness, Ms. Harper, proposed construction of a power plant but lacked basic details
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such as where the plant should be buili, who would be responsible for the plant’s
construction and cost, and who would own and/ or operate the plant (Tr. Il at 536-537).
The Companies conclude that, because OPAE’s plan is merely conceptual, it would be
difficult for the Commission to implement OPAE's recommendation. Further, the
Companies assert that, even if its proposal were more than a concept, OPAE failed to
offer even minimal evidence to demonstrate that the proposal warrants further
consideration, either in a formal collaborative process or otherwise. Specifically, the
Companies point out that Ms, Harper admitted that, in formulating the proposal, she
never calculated the amount of revenue that would be produced by the sale of
renewable energy credits in connection with the proposed plan, that she did not
research the amount of federal or state incentive funding that would be available for the
proposed plan, that, although she suggested excess revenue could fund the
weatherization of homes for electric heating PIPP customers, she had no estimate of
how much that excess revenue would be, and that she did not calculate the probable
price of power from the proposed power plant, but that those figures were calculated
by an outside entity (Ir. [Il at 539-543).

OPAE argues that the Companies’ criticism as to the proposal’s lack of detail is
unfair, as OPAE could not more thoroughly develop the proposal without the
Companies’ assistance. OPAE contends that the purpose of Ms. Harper's testimony
was to cause the Companies to consider an innovative solution by obtaining power at a
cost lower than the auction price.

The Commission finds that OPAE’s proposal should not be adopted. As the
Companies point out, OPAE's proposal lacks such basic details as location of the
proposed power plant, payment for the plant’s constraction, and ownership of the plant
(Tr. 11T at 536-537). Additionally, the OPAE witness who formulated the proposal
admitted that she had no estimate as to how much revenue and excess revenue would

be produced in connection with the proposed plan, that she did not know what amount
of federal or state incentive funding would be available, and that she did not calculate

the probable price of power from the proposed plant (Tr. III at 539-543). As OPAE's
proposal appears at this time to be no more than a loosely developed concept, the

Commission finds that the proposal cannot be adopted as a solution to the issues
presented in this case. ‘

C Commission’s Conclusions

On March 3, 2010, the Commission approved FirstEnergy's application filed on
February 12, 2010, as modified by the Commission, in order to provide interim relief to
all-electric customers. In this Opinion and Order, the Commission makes further
modifications $o FirstEnergy’s application in order to provide a long-term solution to

the issues raised in this proceeding.
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Accordingly, the Commission finds that, as modified by this Opinion and Order,
FirstEnergy's application is not unjust or unreasonable and should be approved.
Further, FirstBnergy should file proposed tariffs, consistent with this Opinion and
Order, within 30 days.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

b

2
)
“)

(5)

(6)

®)

The Companies are electric light companies as defined by
Section 4905.03(A)3), Revised Code, and public utilities
pursuant to Section 4905.02, Revised Code; therefore, the
Companies are subject to the jurisdiction of the Commission
pursuant to Sections 4905.04 and 4905.05, Revised Code.

- On February 12, 2010, FirstEnergy filed an application in this

proceeding to revise its current tariffs in order to provide
rate relief to certain all-electric customers.

Intervention in this proceeding was granted to OCC,
IEU-Ohio, OMA, OHA, OPAE, Constellation and the CKAP
Parties.

On March 3, 2010, the Commission issued its Finding and
Order in this proceeding, providing interim rate relief for
all-electric residential customers.

On September 24, 2010, the Steff filed its report as directed
by the Commission.

Local public hearings were held pursuant to published
notice in Sandusky, Maumee, Strongsville, Springfield,
North Ridgeville, and Kirtland, Ohio. .

The evidentiary hearing commenced on November 29, 2011,
and was continued to February 16, 2011. The hearing
concluded on February 21, 2011.

As modified by this Opinion and Order, FirstEnergy’s
application is not unjust or unreasonable and should be
approved. '
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ORDER:
It is, therefore,

ORDERED, That the application filed by FirstEnérgy be approved, as modified
herein. Itis, further, : :

ORDERED, That FirstEnergy file proposed revised tariffs, consistent with this
Opinion and Order, within 30 days of the date of this Opinion and Order. Itis, further,

ORDERED, That a copy of this Opinion and Order be served upon all parties of
record. '

THE PUBLIC UTILITIES COMMISSION OF OHIO

2 2 b Cal

Padl A. Centolella Steven D. Lesser

Oodh 7100

Andre T. Porter Cheryl L. Roberto

MLW/GAP/sc
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Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio. )
Edison Company, The Cleveland Electric )
Tiuminating Company, the The Toledo ) Case No. 10-176-EL-ATA
Edison Company for Approval of a New )
Rider and Revision of an Existing Rider. )

CONCURRING AND DISSENTING OPINION
OF COMMISSIONER CHERYL L. ROBERTO

With the exception of the following two matters, I concur in the majority opinion.
Transferability of Discount

'The Commission’s sole reasoning for the continuation of a discount for all-
electric homes is the principle of gradualism and the mitigation of rate shock. The
majority finds that homebuyers who purchase a home that uses electricity as the sole or -
primary source of space heating will be entitled to receive the same discount as the
existing homeowner. See Opinion and Order at pp- 21-22. A new customer has never
been the beneficiary of the discount and thus, could not be experiencing rate shock as
the result of losing a discount.

The majority expresses the wish today to minimize any risk the action taken
today impedes the recovery of the housing market in the Companies” service territories.
Id. at p.21. I cannot agree that this Commission should take into account the relative
utility burden of all-electric homes and multi-fuel homes in establishing rates or those
impacts on real estate. For these reasons, I dissent from the portion of the Opinion and
- Order that extends the discount to new customers.

Linfair and Deceptive Marketing Practices
The majority finds that the evidence in this proceeding does not support claims
that FirstEnergy should be precluded from recovering its prudently incurred costs of
generation. See Opinion and Order at p. 25. 1 concur in this finding.

I do not agree, however, with the reasoning in the Opinion and Order at p. 23
that seems to indicate that expert testimony .is required to establish an unfair or
deceptive practice. An unfair deceptive act or practice may be established upon the
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testimony of any witness, expert or otherwise, 1 cannot find on the record in this case,
however, that FirstEnergy engaged in unfair or deceptive marketing practices. If the
Commission had conctuded that unfair or deceptive marketing practices occurred, it
would then be a separate question as to what remedies are available to the Commission.
Because the Commission did not find that FirstEnergy engaged in unfair or deceptive
marketing practices, there is no need to reach the question of whether this Commission
could consider denying recovery of prudently incurred costs or could order a utility to
incur additional expenses, resulting from a discounted rate design, without the means

"to recover those costs.
Cheryl L. RoSerto
Commissioner
Entered in the Journal _ o
MAY 25 200 .

_KB,,J\R\ AL Comndeay

Betty McCauley
Secretary
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ArricLe TV: Jupician

JUDICIAL POWER VESTED IN COURT,

41 The judicial power of the state is vested in a su-
preme court, courts of appeals, courts of common
pleas and divisions thereof, and such other counts infe-
rior to the Supreme Court as may from time to time be
cstablished by law.

(1851, am. 1883, 1912, 1968, 1973)

ORGANIZATION AND JURISDICTION OF SvuprreME COURT.

§2 (A) The Suprems Court shall, unti! otherwisc pro-
vided by law, consist of seven judges, who shall be
known as the chicf justice and justices. In case of the
absence or disability of the chicfjustice, the judge hav-
ing the period ol longest total service upon the coust
shall be the acting chief justice. If any member of the
court shal] be unable, by reason of illncss, disability or
disqualification, to hear, consider and decide a cause
or canses, the chicf justice or the acting chief justice
may direct any judge of any court of appeals to sit with
the jodges of the Supreme Court in the place and stead
of the absent judge. A majority of the Supreme Court
shall be necessary to constitute a guorum of to rcnder
a judgment,

(B)(1) The Supreme Court shall have original jurisdic-
tion in the following:
{(a) Quo warranto;
{b) Mandamus;
{c) Habeas corpus:
{(d) Prohibition;
(e} Procedendo;
(f) In any cause on review as may be necessary 1o its
complete determination;
(g} Admission 1o the practice of law, the discipline of
persons so admitted, and all other matters relating
to the practice of law.

(2) The Supreme Court shall have appellate jurisdiction
as follows:
(a) In appeals from the courts of appeals as a matter
of right in the following:

() Cases originating in the courts of appeals;

(ii) Cases in which the death pcnalty has been
affirmed;

(iii} Cases involving questions arising under the
constitution of the United States or of this
state.

{b) In appeals from the courts of appeals in cases of

felony on leave first obtaincd.

{c) In dircet appeals fron the courts of common pleas
or other courts of record inferior to the court of
appeals as a matter of right in cases in which the
death penalty has been imposed.

{d) Such revisory jurisdiction of the proceedings of
administrative officers or agencies as may be '
conferred by law;

(€} In cases of public or great general interest, the
Supreme Court may direct ahy court of appeals
to certify its record to the Supreme Court, and
may rcview and affirm, modify, or reverse the
judgment of the court of appeals;

(f) The Supreme Court shall review and affirm,
madify, or reverse the judgment in any case
certified by any court of appcals pursuant to
section 3(B){4) of this article.

(3) No law shall be passed or rule made whereby any
person shalf be prevented from invoking the original
jurisdiction of the Supreme Court.

(C) The decisions in all cases in the Supreme Court
shall be reported together with the reasons therefor.
(1855, am. 1883, 1912, 1944, 1968, 1994)

ORGANIZATION AND JURISDICTION OF COURT OF APPEALS.

§3 (A) The state shall be divided by law into compact
appellate districts in each of which there shall be a
court of appcals consisting of three judges. Laws may
be passed increasing the number of judges in any dis-
trict wherein the volume of busingss may require such
additional judge or judges. In districts having addi-
tional judges, three judges shall participate in the hear-
ing and disposition of each case. The court shall hold
sessions in cach county of the district as the necessity
arises. The county commissioncrs of each county shall
provide a proper and convenient place for the court of
appeals to hold court.

(B)(1) The courts of appeals shalt have original juris-
diction in the following:

(a) Quo warranto;

(b) Mandamus;

{¢) Habeas corpus:

(d) Prohibition;

(e) Procedendo

(f) In any cause on revicw as may be necessary to its

complete detcrmination.

(2) Courts of appeals shall have such jurisdiction as
may be provided by law to review and affirm, modify,

20 THE CONSTITUTION OF THE STATE OF OHIO
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or reverse judgments or final orders of the courts of re-
cord inferior to the court of appeals within the district,
except that courts of appeals shall not have jurisdiction
to review on direct appeal a judgement that imposes a
sentence of death. Courts of appeals shall have such
appellate jurisdiction as may be provided by law to
review and affirm, modify, or reverse final orders or
actions of administrative officers or agencies.

(3) A majority of the judges hearing the cause shall
be necessary to render a judgment. Judgments of the
courts of appeals are final except as provided in sec-
tion 2(B)(2) of the article. No judgment resulting from
a trial by jury shall be reversed on the weight of the
evidence except by the concurrence of all three judges
hearing the cause.

{4) Whenever the judges of a court of appeals find that
a judgment upon which they have agreed is in conflict
with a judgment pronounced upon the same quastion
by any other court of appeals of the state, the judges
shall certify the record of the case to the Supreme
Court for review and final determination.

(C) Laws may be passed providing for the reporting of

cases in the courts of appeals.
(1968, am. 1994)

CRGANIZATION AND JURISDICTION OF COMMON PLEAS
COURT.

§4 (A) There shall be a court of commeon pleas and
such divisions thereof as may be established by law
serving each county of the state. Any judge of a court
of common pleas or a division thereof may temporar-
ily hold court in any county. Tn the interests of the fair,
impartial, speedy, and surc administration of justice,
each county shall have one or more resident judges, or
two' or more counties may be combined into districts
having one or more judges resident in the district and
serving the common pleas court of all counties in the
district, as may be provided by law. Judges serving a
district shall sit in each county in the district as the
business of the court requires. In counties or districts
having more than one judge of the court of common
plcas, the judges shall select one of their number to
act as presiding judge, to serve at their pleasure. If the
judges are unable becausc of equal division of the vote
to make such sclection, the judge having the longest
total service on the court of common pleas shall serve
as presiding judge until sclection is made by vote. The
presiding judge shall have such duties and CXErcise

such powers 2s are prescribed by rule of the Supreme
Court.

{B) The courts af common pleas and divisions thereof
shall have such original jurisdiction over all justiciable
matlers and such powers of revicw of procecdings of
administrative officers and agencies as may be pro-
vided by law. '

(C} Unless otherwise provided by law, there shall be
probate division and such other divisions of the courts
of common pleas as may be provided by law. Judges
shall be elected specifically to such probate division
and to such other divisions. The judges of the probate
division shall be empowered to employ and contro] the
clerks, empioyees, deputics, and referees of such pro-
bate division of the common plcas courts.

(1968, am. 1973)

POWERS AND DUTIES OF SUPREME COURT; RULES.

§5 (A)(1) In addition to all other powers vested by
this article in the Supreme Court, the Supremc Court
shall have general superintendence over all courts in
the state. Such peneral superintending power shall be
exercised by the chief justice in accordance with rules
promulgated by the Supreme Court

{2) The Supreme Court shall appoint an administrative
director wha shall assist the chicf justice and who shall
serve at the pleasure of the court. The compensation
and duties of the administrative director shall be deter-

_mined by the court.

(3) The chief justice or acting chicf justice, as neces-
sity arises, shall assign any judge of a court of com-
mon pleas or a division thereof temporarily to sit or
hold court on any other court of common pleas or di-
vision thereof or any court of appeals or shall assign
any judge of a court of appeals temporarily to sit or
hold court on any other court of appeals or any court
of common pleas or division thereof and upon such
assignment said judge shall serve in such assigned ca-
pacity until the tcrmination of the assignment. Rules
may be adopted to provide for the temporary assign-
ment of judges to sit and hold court in any court estab-
lished by law. '

(B) The Supreme Court shall prescribe rules govern-
ing practice and procedure in all courts of the state,
which tules shali not abridge, enlarge, or modify any
substantive right. Proposed rules shall be filed by the
court, not later than the fificenth day of January, with

Tz CONSTITUTION OF THE STATE of ORIO : 2
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the clerk of each house of the General Assembly dur-
ing a regular session thereof, and amendments to any
such proposed rules may be so filed not later than the
first day of May in that session. Such rules shall take
effect on the following first day of July, unless prior
to such day the General Assembly adopts a concur-
rent resolution of disapproval. All laws in conflict with
such rules shall be of no further force or effect after
such rules have taken effect.

Courts may adopt additional rules concerning local
practice in their respective courts which arc not in-
consistent with the roles promulgated by the Supreme
Court. The Supreme Court may make rules to require
wniform record keeping for all courts of the state, and
shall make rulcs governing the admission to the prac-
fice of law and discipline of persons so admitted.

{C) The chief justice of the Supreme Court or any
judge of that court designated by him shall pass upon
the disqualification of any judge of the courts of ap-
peals or courts of common pleas or division thereof,
Rules may be adopted to provide for the hearing or
disqualification matters involving judges of courts es-
tablished by law.

(1968, am. 1973)

ELECTION OF JUDGES; COMPENSATION.

§6 (AX(1) The chief justice and the justices of the
Supreme Court shall be elected by the etectors of the
state at large, for terms of not less than six years.

(2) The judges of the courts of appeals shall be clected
by the electors of their respective appehate districts,
for terms of not less than six years.

(3) The judges of the courts of common pleas and the
divisions thercof shall be elected by the electors of
the counties, districts, or, as may be provided by law,
other subdivisions, in which their respective courts are
located, for terms of not less than six years, and each
judge of a court of common pleas or division thereof
shall reside during his term of office in the county, dis-
trict, or subdivision in which his court is located.

{4} Terms of office of all judges shall begin on the
days fixed by law, and laws shall be enacted to pre-
scribe the times and mode of their election.

(B) The judges of the Supreme Court, courts of ap-
peals, courts of common pleas, and divisions thercof,
and of all courts of record established by law, shall, at
stated times, receive for their services such compensa-

tion as may be provided by law, which shall not be
diminished during their term of office. The compensa-
tion of all judges of the Supreme Court, except that of
the chief justice, shall be the same. The compensation
of all judges of the courts of appeals shall be the same.
Common pleas judges and judges of divisions thereof,
and judges of all courts of record established by law
shall receive such compensation as may be provided
by taw. Judges shall receive no fees or perquisites, nor
hold any other office of profit or trust, under the au-
thority of this state, or of the United States. All votes
for any judge, for any elective office, cxcept a judicial
office, under the authority of this state, given by the
General Assembly, or the people shall be void.

(C) No person shall be elected or appointed to any
judicial office if on or before the day when he shall
assumne the office and enter upon the discharge of its
duties he shall have attained the age of scventy years.
Any voluntarily retired judge, or any judge who is
retired under this section, may be assighed with his
consent, by the chief justice or acting chief justice of
the Supreme Court o active duty as a judge and while
so serving shall receive the established compensation
for such office, computed upon a per diem basis, in
addition to any rctirement benefits 1o which he may
be entitled. Laws may be passed providing retirement

benefits for judges.
{1968, am. 1973)

REPEALED, PROBATE COURTS.
§7
(1851, am. 1912, 1947, 1951, rep. 1968)
REPEALED., PROBATE COURT; JURISDICTION.
§8
(1851, rep. 1968}
REPEALED. JUSTICES OF THE PEACE
§9
(1851, rep. 1912)
REePEALED. OTHER JUDGES] ELECTION.
§10
{1851, rcp. 1968)

RereALED, CLASSIFICATION OF SUPREME COURT JUDGES.

§11
{1851, rep. 1883)

22 Trr CONSTITUTION OF THE STATE oF OHIO
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REPEALED, VACANCIES, HOW FILLED,

§12
{1851, am. {912, rep. 1968)

VACANCY iN OFFICE OF JUDGE, HOW FILLED.

§13 In case the office of any judge shall become va-
cant, before the expiration of the regular term for which
he was elected, the vacancy shall be filled by appoint-
ment by the governar, until a successor is elected and
has qualified; and such successor shall be elected for
the unexpired term, at the first general election for the
office which is vacant that occurs mere than forty days
after the vacancy shall have occwred; provided, how-
ever, that when the unexpired term ends within onc
year immediatcly following the date of such general
election, an elcction to fill such unexpired term shall
not be held and the appointment shall be for such un-

expired term.
(1851, am. 1942)

REPEALED. REFERRED TO COMPENSATION AND
INELIGIBILITY FOR OTHER QFFICE FUR SUPREME COURT
JUSTICES AND COMMON PLEAS JUDGES,

§14
(1851, rep. 1968)

CHANGING NUMBER OF JUDGES; ESTABLISHING OTHER
COURTS. '
§15 Laws may be passed to increase or diminish the
number of judges of the Supreme Court, to increase
beyond onc or diminish to one the number of j udges of
the court of common pleas in any county, and to estab-
lish other courts, whenever two-thirds of the members
elected to each house shall concur therein; but no such
change, addition or diminution shall vacate the office
of any judge; and any cxisting court heretofore cre-
ated by law shali continue in existence until otherwise
provided.

(1851, am. 1912)

REPEALED, CLERKS OF COURT ELECTIONS.

§16
(1851, rep. 1933)

JUDGES REMOVABLE.

§17 Judges may be removed from office, by concur-
rent resolution of both houses of the General Assembly,
if rwo-thirds of the members, elected to cach house,

concur therein; but, no such removal shall be made,
except upon complaint, the substance of which shall
be entered on the journal, nor, until the party charged
ghall have had noticc thereof, and an opportunity 10

be heard.
(1831)

POWERS AND JURISDICTION OF JUDGES,

§18 The several judges of the Supreme Court, of the
common pleas, and of such other courts as may be cre-
ated, shall, respectively, have and exercise such power
and jurisdiction, at chambers, or otherwise, as may be
directed by law._

(1851)

CoURTS OF CONCILIATION.

§19 The General Assembly may cstablish courts of
conciliation, and prescribe their powers and duties;
but such courts shail not render final judgment in any
case, except upon submission, by the parties, of the
matter in dispute, and their agreement to abide such

Jjudgment.
(1851)

STYLE (OF PROCESS, PROSECUTION, AND INIMCTMENT.

§20 The style of all process shall be, “The state of
Ohio;” all prosecutions shall be carried on, in the
name, and by the authority, of the state of Ohio; and
all indictments shall conclude, “against the peace and

dignity of the state of Chio.”
(1851)

Surreme COURT COMMISSION.

§[21]22 A commission, which shall consist of five
members, shall be appointed by the governor, with
the advice and conscnt of the Senate, the members
of which shall hold office for the term of three years
from and after the first day of February, 1876, to dis-
pose of such part of the business then on the dockets
of the Supreme Court, as shall, by arrangement be-
tween said commission and said court, be transferred
to such commission; and said commission shall have
like jurisdiction and power in respect to such business
as are or may be vested in said court; and the mem-
bers of said commission shali receive a like compensa-
tion for the time being, with the judges of said court. -
A majority of the members of said commission shall
be necessary to form a quorum or pronounce a deci-
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sion, and its decision shall be certified, entered, and
enforced as the judgments of the Supreme Court, and
at the expiration of the term of said commission, all
business undisposed of shall by it be certified to the
Supreme Court and disposed of as if said commission
had never existed. The clerk and reporter of said court
shall be the clerk and reporter of said commission, and

the commission shall have such other attendants not

exceeding in number those provided by law for said
court, which attendants said commission may appoint
and remove at its pleasure.

Any vacancy occurring in said commission, shall be
filled by appointment of the governor, with the advice
and consent of the Scnate, if the Scnatc be in scssion,
and if the Senate be not in session, by the governor,
but in such last case, such appointment shall expire at
the cnd of the next session of the General Assembly.
The General Assembly may, on application of the Su-
preme Court duly entered on the journal of the court
and certified, provide by law, whenever two-thirds of
such [each] housc shall concur therein, from time to
time, for the appointment, in like manner, of a like
commission with like powers, jurisdiction and duties;
provided, that the term of any such commission shall
not exceed two years, nor shall it be created oftener
than once in ten years.

(1875)

JUBCGES IN LESS POPULOUS COUNTIES] SERVICE ON MORE
THAN ONE COURT,

§23 Laws may be passed to provide that in any county
having Iess than forty thousand population, as deter-
mined by the next preceding federal census, the board
of county commissionets of such county, by 2 unani-
mous vole of ten percent of the number of electors of
such county voting far governor at the next preceding
election, by petition, may submit to the electors of such
county the question of providing that in such county
the same person shall serve as judge of the court of
common pleas, judge of the probate court, judge of
the juvenile court, judge of the municipal court, and
judge of the county court, or of two or more of such
courts. I a majority of the electors of such county vote
in favor of such proposition, one person shall thereaf-
ter be clected to serve in such capacities, but this shall
noi affect the right of any judge then in officc from
continuing in office until the end of the term for which
he was elected.

Elections may be had in the same manper to discontin-
ue or change the practice of having one person serve
in the capacity of judge of more than one court when

once adopted.
(1965)

ARTICLE V2 ELECTIVE FRANCHISE

W'iro mar VOTE.

§1 Every citizen of the United States, of the age of
eighteen years, who has been a resident of the state,
county, township, or ward, such time as may be pro-
vided by law, and has been registered to vote for thirty
days, has the qualifications of an clector, and is cn-
titled to vote at all elections. Any clector who fails to
vote in at least onc clection during any period of four
consecutive years shalf cease to be an elector unless he

again registers to vote.
(1851, am. 1923, 1957, 1970, 1976, 1977)

By RiLLOT.

§2 All clections shall be by ballot.
(1851)

NAMES OF CANDIDSTES ON BALLOT.

§2a The names of all candidates for an office at any
clection shall be arranged in a group under the fitle of
that officc. The General Assembly shall provide by law
the means by which ballots shall give each candidate’s
name reasonably equal position by rotation or other
comparable methods to the cxtent practical and appro-
priate to the voting proccdurc used. At any election
in which a candidate’s party designation appears on
the ballot, the name or designation of cach candidatc’s
purty, if any, shall be printcd under or after each can-
didate’s name in less prominent type face than that in
which the candidate’s name is printed. An elcctor may
vote for candidates {other than candidates for electors
of president and vice-president of the United States,
and other than candidates for governor and licutenant
sovernor) only and in no othcr way than by indicating
his volc for each candidate separatcly from the indica-
tion of his vote for any other candidate.

(1949, am. 1975, 1976)
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Title XLIX. Public Utilities
g Chapter 4905. Public Utilities Cormnmission--General Powers (Refs & Annos)

rig Facilities and Services
= =+ 4905.22 Service and facilities required; unreasonable charge prohibited

Every public utility shall furnish necessary and adequate service and facilities, and every public utility shall fur-
nish and provide with respect to its business such instrumentalities and facilitics, as are adcquate and in all re-
spects just and reasonable. All charges made or demanded for any service rendered, or to be rendered, shall be
just, reasonable, and not more than the charges allowed by law or by order of the public utilitics commission,
and no unjust or unreasonable charge shall be made or demanded for, or in connection with, any service, or in
excess of that allowed by law or by order of the commission. '

CREDIT(S)

(1953 H 1, eff. 10-1-53; GC 614-12, 614-13)

Current through a_ll 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the
{29th GA (2011-2012).

(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Title XLIX. Public Utilities
rg Chapter 4905. Public Utilitics Commission--General Powers (Refs & Annos)
xjg Regulatory Provisions
= = 4905.26 Written complaints; hearing

Upon complaint in writing against any public utility by any person, firm, or corporation, or upon the initiative or
complaint of the public utilitics commission, that any rate, fare, charge, toll, rental, schedule, classification, or
scrvice, or any joint rate, fare, charge, toll, rental, schedule, classification, or scrvice rendered, charged, deman-
ded, exacted, or proposcd to be rendered, charged, demanded, or exacted, is in any respect unjust, unrcasonable,
unjustly discriminatory, unjustly preferential, or in violation of law, or that any regulation, measurement, or
practice affecting or relating to any service furnished by the public utility, or in connection with such service, is,
or will be, in any respect unreasonable, unjust, insufficient, unjustly discriminatory, or unjustly preferential, or
that any scrvice is, or will be, inadequate or cannot be obtained, and, upon comptaint of a public utility as to any
matter affecting its own product or service, if it appears that reasonable grounds for complaint are stated, the
commission shall fix a time for hearing and shall notify complainants and the public utility thereof. The notice
shall be served not less than fifteen days before hearing and shall state the matters complained of. The commis-
sion may adjourn such hearing-from time to time.

The-parties to the complaint shall be entitled to be heard, represented by counsel, and to have process 1o enforce
the attendance of witnesses. :

CREDIT(S)
(2010 S 162, eff. 9-13-10; 1997 H 215, eff. 9-29-97; 1982 5 378, eff. 1-11-83; 125 v 613; 1953 H 1; GC 614-21)

- Current throngh all 2011 laws and siatewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the
129th GA (2011-2012). ’
{C) 2012 Thomson Reutcrs. No Claim to Orig. US Gov. Works.

END OF DOCUMENT
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Titie XLIX. Public Utilities
xg Chapter 4928. Competitive Electric Retail Service
~g General Provisions
- = 4928.02 State policy

It is the policy of this state to do the following throughout this state:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory. and reasonably
priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers with the
supplier, price, terms, conditions, and quality options they elect to meet their respective needs;

(C) Ensure diversity of clectricity supplieé and supplicrs, by giving consumers cffective choices over the selec-
tion of those supplies and supplicrs and by encouraging the development of distributed and small generation fa-

cilities;

(D) Encourage innovation and market acccss for cost-effective supply- and demand-side retail electric service
including, but not limited to, demand-side management, time-differentiated pricing, and implementation of ad-
vanced metering infrastructure;

(E) Encourage cost-cffective and efficient access to information rcgarding the operation of the transmission and
distribution systems of electric utilities in order to promote both effective customer choice of retail electric scr-
vice and the development of performance standards and targets for service quality for all consumers, including
annual achievement reports written in plain language;

(F) Ensure that an electric utility’s transmission and distribution systems are gvailable to a customer-generator or
owner of distributed gencration, so that the customer-generator or owncr ¢an market and deliver the electricity it

produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development and imple-
mentation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric scrvice by avoiding anticompetitive subsidies
flowing from a noncompetitive retail electric service fo a competitive retail electric service or to a product or

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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service other than retail electric service, and vice versa, including by prohibiting the recovery of any generation-re-
lated costs through distribution or transmission rates;

(T) Ensure retail clectric service consumers protection against unreasonable sales practices, market deficiencics,
and market power;

{I) Provide coherent, transparcnt means of giving appropriate incentives to technologies that can adapt success-
fully to potential environmental mandates;

(K) Encourage implementation of distributed generation across customer classes through regular review and up-
dating of administrative rules governing critical issues such as, but not limited to, interconnection standards,
standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when considering the implementation of any new
advanced encrgy or renewable cnergy resource; '

(M} Encourage the education of small business owners in this state regarding the usc of, and encourage the use
of, enérgy efficiency programs and alfernative energy resources in their businesses;

() Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply to the costs of elecinc distribution
infrastructure, including, but not limited to, linc cxtensions, for the purpose of development in this state.

CREDIT(S)

(2008 S 221, eff. 7-31-08; 1999 8 3, eff, 10-5-99)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the
120th GA (2011-2012). '

(C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Title XLIX. Public Utilitics
~g Chapter 4928. Competitive Electric Retail Service
rg General Provisions
- = 4928.03 Obtaining competitive retail electric services; access to noncompetitive retail electric

services

Beginning on the starting date of competitive retail electric service, retail electric generation, aggregation, power
marketing, and power brokcrage services supplied to consumers within the certified territory of an clectric utility
are compctitive retail electric services that the consumers may obtain subject to this chapter from any supplier or
suppliers. In accordance with a filing under division (F) of section 4933.81 of the Revised Code, retail electric
generation, aggregation, power marketing, or power brokerage services supplied to consumers within the certti-
fied teritory of an electric cooperative that has made the filing are comnpetitive retail efectric services that the
comsumers may obtain subject to this chapter from any supplier or suppliers.

Beginning on the starting date of competitive retail electric service and notwithstanding any other provision of
law, each consurer in this state and the suppliers to a consumer shall have comparable and nondiscriminatory
access to noncompetitive retail electric services of an electric utility in this state within its certified territory for
the purpose of satisfying the consumer's electricity requirements in keeping with the policy specified in section
4928.02 of the Revised Code.

CREDIT(S)

(1999 S 3, eff. 10-5-59)

Current through all 2011 laws and statewide issucs and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the
129th GA (2011-2012).

{C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Title XLIX. Public Utilities
sg Chapter 4928. Competitive Electric Retail Service
g General Provisions '
s = 4928.16 Jurisdiction upon complaint; forum for commercial disputes; alternative dispute
resolution procedures; remedies or forfeitures

(A1) The public utilities commission has jurisdiction under section 4905.26 of the Revised Code, upon com-

 plaint of any person or upon complaint or initiative of the commission on or after the starting date of competit-
ive retail electric service, regarding the provision by an electric utility, electric services company, clectric co-
operative, or governmental aggregator subject to certification under section 4928.08 of the Revised Code of any
service for which it is subject to certification.

(2) The commission alse has jurisdiction under section 4905.26 of the Revised Code, upon complaint of any per-
son ot upon complaint or initiative of the commission on or after the starting date of competitive retail electric
service, to determine whether an eleetric utility has violated or failed to comply with any provision of sections
4928.01 to 4928.15, any provision of divisions (A} to (D} of section 4928.35 of the Revised Code, or any rule or
order adopted or issued under those sections; or whether an clectric services company, clectric cooperative, or
governmentat aggregator subject to certification under section 4928.08 of the Revised Code has violated or
failed to comply with any provision of sections 4928.01 to 4928.10 of the Revised Code regarding a compctitive
retail electric service for which it is subject to certification or any rule or order adopted or issued under those

sections.

(3) If a contract between 2 mercantile commercial customer and an clectric services company states that the for-
um for 2 commercial disputc involving that company is through a certified commercial arbitration process, that
process st forth in the contract and agreed to by the signatories shall be the exclusive forum unless all parties to
the contract agree in writing 1o an amended process. The company shall notify the commission for informational
purposes of all matters for which a contract remedy is invoked to resolve a dispute.

(4) The commission, by rule adopted pursuant to division (A) of section 4928.06 of the Revised Code, shall ad-
opt alternative dispute resolution procedures for complaints by nonmercantile, nonresidential customers, includ-
ing arbitration through a certificd commercial arbitration process and at the commission. The commission also
by such rulc may adopt alternative dispute resolution procedures for complaints by residential customers.

(B) In addition to its authority under division (C) of scction 4928.08 of the Revised Code and to any othcr rem-
cdies provided by law, the commission, after reasonable notice and opportunity for hearing in accordance with
section 4905.26 of the Revised Code, may do any of the following: .

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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(1) Order rescission of a contract, or restitution to customers including damages due to elcetric power fluctu-
ations, in any complaint brought pursuant to division {AX(1)} or {2) of this section;

(2) Order any remedy or forfeiture provided under sections 4905.54 10 4905.60 and 4905.64 of the Revised Code
upon a finding under division {A){2) of this section that the electric utility has violated or failed to comply with
any provision of sections 4928.01 to 4928.15, any pravision of divisions (A) to (D} of scetion 4928.35 of the Re-
vised Code, or any rulc or order adopted or issued under those sections. In addition, the corumission may order
any remedy provided under section 490522, 4905.37, or 4905.38 of the Revised Code if the vielation or failure
to comply by an electric utility related to the provision of a noncompctitive retail clectric service.

(3) Order any remedy or forfeiture provided under scctions 4905.54 1o 4905.60 and 4905.64 of the Revised Code
upon a finding under division (A)(2) of this section that the electric scrvices company, electric cooperative, or
governmental aggregator subject to certification under section 4928.08 of the Revised Code has violated or
failed to comply, regarding a competitive retail electric service for which it 18 subject to certification, with any
provision of sections 4928.01 10 4928.10 of the Revised Code or any rule or order adopted or issued under thosc

sections.

(C)(1) In addition to the authority conferred undcr section 4911.15 of the Revised Code, the consumers' counsel
may file a complaint under division (A)(1) or (2) of this scction on behalf of residential consumers in this state
or appear before the commission as a representative of those consumers pursuant to any complaint filed under

division {A)}(1) or (2) of this section.

(2) In addition to the authority conferred under scction 4911.19 of the Revised Code, the consumers' counsel,
upon reasonable grounds on and after the starting date of competitive retail electric service, may file with the
commission under section 4905.26 of the Revised Code a complaint for discovery if the recipient of an inquiry
under section 4911.19 of the Revised Code fails to provide a response within the time specified in that section.

(D) Scction 4905.61 of the Revised Code applics to a violation by an electric utility of, or to a failure of an elece-
tric utility to comply with, any provision of scctions 492801 to 4928.15, any provision of divisions (A) to (D) of
scetion 4978.35 of the Revised Code, or any rule or order adopted or issued under those sections.

CREDIT(S)

(1999 S 3, cff. 10-5-9%)

Currcnt thrbugh all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the
129th GA (2011-2012). '

{C) 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Title XLIX. Public Utilities
~g Chapter 4928. Competitive Electric Retail Service
rig General Provisions
- 4928.17 Cerporate separation plan

(A) Except as otherwise provided in scctions 4928.142 or 4928.143 or 492831 t0 49728.40 of the Revised Code
and beginning on the starting date of competitive retail electric service, no electric utility shall engage in this
state, either dircctly or through an affiliate, in the businesses of supplying 2 noncompetitive rctail electric s¢t-
vice and supplying a competitive retail electric service, or in the businesses of supplying a noncompetitive retail
electric service and supplying 2 product or service other than retail electric service, unless the utility implements
and operates under a corporatc scparation plan that 1 approved by the public utilities commission under this scc-
tion, is consistent with the policy specified in section 4928.02 of the Revised Cedc, and achieves all of the fol-

lowing:

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the nonelectric
product or service through a fully separated affiliate of the utility, and the plan includes separate accounting re-
quirements, the code of conduct as ordered by the commission pursuant to a rule it shall adopt under division
(A) of scction 4972806 of the Revised Code, and such other measures as are necessary (o effcotuate the policy
specified in section 4928.02 of the Revised Code.

(2) The plan satisfies the public interest in preventing unfair competitive advantage and preventing the abuse of
market power.

(3) The plan is sufficient to ensure that the utility will not extend any undue preference or advantage to any affil-
iate, division, or part of its own business engaged in the business of supplying the competitive retail electric ser-
vice or nonelectric product or service, inchuding, but not limited to, utility resources such as trucks, tools, office
equipment, office space, supplies, customer and marketing information, advertising, billing and mailing systems,
personnel, and training, without compensation based upon fully loaded embedded costs charged to the affiliate;
and to ensure that any such affiliate, division, or part will not receive undue preference or advantage from any
affiliate, division, or part of the busincss cngaged in business of supplying the noncompetitive retail electric ser-
vice. No such utility, affiliate, division, o part shall extend such undue preference. Notwithstanding any other
division of this section, a ntility's obligation under division (A)(3) of this section shall be effective January 1,

2000.

(B) The commission may approve, modify and approve, oF disapprove a corporate separation plan filed with the
commission under division (A) of this section. As part of the code of conduct required under division (A)(1) of
this section, the commission shall adopt rules pursuant 10 division (A) of section 4928.06 of the Revised Code

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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regarding corporatc scparation and procedures for plan filing and approval. The rules shall include limitations on
affiliate practices solely for the purpose of maintaining a separation of the affiliate’s business from the business
of the utility to prevent unfair competitive advantage by virtue of that refationship. The rules also shall include
an opportunity for any person having a real and substantial interest in the corporate scparation plan to file spe-
cific objections to the plan and propose specific responses to issues raiscd in the objections, which objections
and responses the commission shall address in its final order. Prior to commission approval of the plan, the com-
mission shall afford a hearing upon those aspects of the plan that the commission determines reasonably require
a bearing. The commission may reject and require refiling of a substantially inadequatc plan under this section.

{C) The commisston shall issuc an order approving or modifying and approving & corporate separation plan un-
der this section, to be effective on the date specified in the order, only upon findings that the plan reasonably
complies with the requirements of division (A) of this scction and will provide for ongoing compliance with the
policy specified in section 4928.02 of the Revised Code. However, for good cause shown, the commission may
issue an order approving or modifying and approving a corporate separation plan under this scction that does not
comply with division (A)(1) of this section but complies with such functional scparation requirements as the
commission authorizes to apply for an interim period prescribed in the order, upon & finding that such alternative
plan will provide for ongoing compliance with the policy specified in scotion 4928.02 of the Revised Code.

(D) Any party may scek an amendment to a corporate separation plan approved under this section, and the com-
mission, pursuant 1o a request from any party or on its own initiative, may order as it considers necessary the fil-
ing of an amended corporate separation plan to reflect changed circumstances.

(E) No electric distribution utility shall self or transfer any generating asset it wholly or partly owns at any time
without obtaining prior commission approval.

CREDIT(S)

(2008 § 221, eff. 7-31-08; 1999 § 3, off. 10-5-99)

Current through all 2011 laws and statewide issues and 2012 Files 80, 82 through 88, 91, 92, 96, and 97 of the
129th GA (2011-2012). .
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g Chapter 4928, Competitive Electric Retai! Scrvice
=g Energy Efficiency Revolving Loan Program
- = $928.66 Energy efficiency programs; implementation

{A){1)(a) Beginning in 2009, an electric distribution utility shall implement enetgy cfficiency programs that
achieve energy savings cquivalent to at least three-tenths of one per cent of the total, annual average, and nor-
malized kilowatt-hour saics of the clectric distribution utility during the preceding three calendar years 0 cus-
tomers in this state. The savings requirement, using such a threc-year average, shall increase to an additional
five-tenths of one per cent in 2010, seven-tenths of one per cent in 2011, eight-tenths of one per cent in 2012,
nine-tenths of one per cent in 2013, one per cent from 2014 10 2018, and two per cent each year thereafter,

achieving a cumulative, annual encrgy savings in excess of twenty-two per cent by the end of 2025.

(%) Beginning in 2009, an electric distribution utility shall implement peak demand reduction programs designed
to achicve a one per cent reduction in peak demand in 2009 and an additional seventy-five hundredths of one per
cent reduction each year through 2018, Tn 2018, the standing committces in the house of representatives and the
senate primarity dealing with energy issues shall make recommendations to the general agsembly regarding fu-
ture peak demand reduction targets.

(2) For the purposes of divisions {A)(1)(a) and (b} of this section:

(a) The baseline for energy savings under division (A}(1)(a) of this scction shall be the average of the total kilo-
watt hours the electric distribution utility sold in the preceding three calendar years, and the baseline for a peak
demand reduction under division (A}(1)(b) of this section shall be the average peak demand on the utility in the
preceding three calendar years, except that the commission may reduce cither baseline to adjust for new eco-
nomic growth in the utility's certificd territory.

(b) The commission may amend the benchmarks set forth in division (A)(1)(a) or {b) of this scction if, after ap-
plication by the electric distribution utility, the commission determines that the amendment is necessary becausc
the utility cannot reasonably achicve the benchmarks due to regulatory, economie, or technological reasons bey-
ond its reasonable control.

(c) Compliance with divisions {A)(1)(a)} and (b) of this section shall be measured by including the effects of all
demand-response programs for mercantile customers of the subject electric distribution ufility and all such mer-
cantile customer-sited encrgy efficiency and peak demand reduction programs, adjusted upward by the appropri-
ate loss factors. Any mechanism designed to recover the cost of energy efficiency and peak demand reduction
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programs under divisions (A)(1)(a) and (b) of this scction may exempt mercantile customers that commit their
demand-response or other customer-sited capabilities, whether existing or new, for integration into the electric
distribution utility's demand-response, cnergy efficiency, or peak demand reduction programs, if the cormmission
determines that that exemption reasonably cncourages such customers to commit those capabilities to those pro-
grams. Lf a mercantile customer makes such existing or new demand-response, encrgy efficiency, or peak de-
mand reduction capability available to an electric distribution utility pursuant 1o division (A)(2)(c) of this scc-
tion, the eleetric utility's bascline under division {A)(2)(2) of this section shall be adjusted to exclude the effects
of all such demand-response, energy efficiency, or peak demand reduction programs that may have existed dur-
ing the period used to cstablish the baseline. The baseline also shail be normalized for changes in numbers of
customers, sales, weather, peak demand, and other appropriate factors so that the compliance measurement is
not unduly influenced by factors outside the control of the clectric distribution utility.

(d) Programs implemented by a utility may include demand-response programs, customer-sited programs, and
transmission and distribution infrastructure improvements that reduce line losses. Division (A)(2)(c) of this sec-
" tjon shall be applied to include facilitating efforts by a mercantile customer or group of those customers to offer
customer-sited demand-response, energy efficiency, or peak demand reduction capabilities to the electric distri-
pution utility as part of a reasonable arrangement submitted to the commission pursuant to section 4905.31 of

the Revisced Code.

(¢) No programs or improvements described in division (A)(2)(d) of this section shall conflict with any
statewide building code adopted by the board of building standards.

(B) In accordance with rules it shall adopt, the public utilities commission shall produce and docket at the com-
imission an annual repost containing the results of its verification of the annual levels of encrgy efficiency and of
peak demand reductions achieved by each electric distribution utility pursuant to division {(A) of this section. A -
copy of the report shall be provided to the consumers' counsel.

(C) If the commission determines. after notice and opportunity for hearing and based upon its report under divi-
sion (B) of this section, that an electric distribution utility has failed to comply with an energy efficiency or peak
demand reduction requirement of division (A) of this section, the commission shall assess a forfeiture on the
utility as provided under sections 4905.55 to 4905.60 and 4905.64 of the Revised Codec, either in the amount, per
day per undcrcompliance or noncompliance, relative to the period of the report, equal to that prescribed for non-
compliances under section 4905.54 of the Revised Code, or in an amount equal to the then existing market value
of one renewable cnergy credit per megawatt hour of undercompliance or noncompliance. Revenue from any
forfeiture assessed under this division shall be deposited to the credit of the advanced energy fund created under

section 4928.61 of the Reviscd Code.

(D) The commission may establish rules regarding the content of an application by an clectric distribution utility
for commission approval of a revenue decoupling mechanism under this division. Such an application shall not
be considered an application to increase rates and may be included as part of a proposal to establish, continueg, or
cxpand energy efficiency or conservation programs. The commission by order may approve an application under
this division if it determines both that the revenue decoupling mechanism provides for the recovery of revenue
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that otherwise may be foregone by the utility as a result of or in connection with the implementation by the clec-
tric distribution utility of any energy efficicncy or energy conservation programs and reasonably aligns the in-
terests of the utility and of its customers in favor of thosc programs.

(E) The commissien additionally shall adopt rules that require an electric distribution utility to provide a cus-
tomer upon request with two years’ consumption data in an aceessible form.

CREDIT(S)

(2008 § 221, eff. 7-31-08)

Current through all 2011 faws and statewide issucs and 2012 Filcs 80, 82 throngh 88, 91, 92, 96, and 97 of the
129th GA (2011-2012).
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4901 Public Utilities Commission {Refs & Annos)
4901:1 Utilities {Refs & Annos)
rg Chapter 4901:1-1, General Utility Matters (Refs & Annos)
o = 4901:1-1-03 Duty to disclose tariffs

(A) Definitions. For purposes of this rule, and this rule only, the following shail apply:
(1) “A ufility” is:
(a) An electric light company as defined by division (A)(4) of section 4905.03 of the Revisced Code;

{b) A gas company or a natural gas company as defined by divisions (A)5) and {A)(6) of scction
4905.03 of the Revised Code having more than five thousand customers; or

(c) A water-works company or sewage disposal system a8 defined by divisions (A}(8) and (A)(14) of
scction 4905.03 of the Revised Code having more than five thousand customcrs.

(2) “An applicant” is a person, partnership, corporation, association, or organization which makes applica-
tion or requests electric, gas, water, o sewage service from a utility. An applicant includes those persons or
entities who are currently a customer and are seeking to receive service at another or a new location and
thosc persons o entities who alrcady receive one type of utility service (e.g., electric or water} and want to
receive another type of utility service (e.g., gas or sewer) at the same or a different focation.

(3) “An eligible customer” is a customer who, bascd on the information available to the utility, may mcet or
may becamg able to meet the criteria or terms and conditions of service of a particular tariff offering or rate
schedule, For example, if an electrical residential load management schedule were open to electric residen-
tial customers with a monthly minimum demand of four kilowatt hours, an eligible customer would bc any
residential customer regardless of his or her historical monthiy level of demand. Likewise, if a rate schedulc
were available to any residential electric customer with an electric water heater, all residential customers
would be eligible customers. In these two examples, all residential customers are eligible customers
(although many of thesc eligible customers may not actually qualify to receive service under these tariffs)
because they may meet or may become able to meet the criteria or terms and conditions of service.
However, if an industrial or commercial rate schedule were changed or modified, residential customers

would not be considered as cligible customers.
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(4) *Disclose” means to inform by use of a brief, one-fo-four-sentence (more if necessary) message con-
tained on a bill, on a bill insert, or in a special mailing. A utility may supplement the disclosure by a notice
published in 2 newspaper ot newspapers of gencral circulation in the service territory of the utility. The dis-
closure must state:

(2) That a new rate is available or that the criteria or terms and conditions of an existing rate schedule
have been modified;

(b) The nature of the new rate schedule or the modification of the existing rate schedule;

(c) That further information can be obtained by caHing or writing a specific telephone number or ad-
dress.

(5) “Changes in the criteria or terms and conditions of service” includes all authorized modifications in a
particular tariff schedule or offering except for increases and decreases in the base rate, emergency or excisc
tax surcharge, or the gas cost recovery (“GCR™) rate.

(6) “Explanation of the rates, charges, and provisions applicable to the service furnished or available”
means a brief summary of the cffective rates and the distinctive character of service which distinguish this
rate schedule from an alternative one. The explanation may:

(a) Tnclude a typical bill summary and a brief listing of the characteristics of the service or criteria
which must be met in order 1o qualify to receive service under this schedule;

(b) Be oral or written, however, if the customer or applicant specifically requests a written explanation,
the utility must provide a written explanation.

{B) Duty 1o disclose.

(1) Within ninety days after a new rate schedule becomes effective, or within ninety days aficr modifica-
tions or changes in the criteria or terms and conditions of service of an existing tariff schedule or offering
become effective, the utility shall disclose to the eligible customers the availability of the new tariff sched-
ule or the fact that the criteria or terms and conditions of service of such an existing tariff have changed. A
copy of such notice shall be filed with the public utilities commission prior to its distribution to customers.

(2) Upon the request of any customer or épplicant, the utility shall provide an cxplanation of the rates,
charges, and provisions applicable to the service furnished or available to such customers or applicant, and
shall provide any information and assistance, such as the availability of alternative tariff schedules, ncces-
sary to enable the customer to obtain the most economical utility service conforming to his or her stated
needs. Nothing in this rule shall be construed so as to delay the prompt initiation of service if requesied by
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an applicant.
HISTORY: 2002-03 OMR 1868 (A), cff, 3-1-03; 1985-86 OMR 706 (L), cff. 12-26-85
RC 119.032 rule review date(s): 9-30-07; [0-8-02

CROSS REFERENCES
RC 4905.30, Printed schedules of rates must be filed

4901:1-1-03, OH ADC 4901:1-1-03

Rules are complete through February 29, 2012; Appendices are current to February 28,2010
©2012 Thomson Reuters
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o

Baldwin's Ohio Administrative Code Annotated Currentness
4901 Public Utilities Commission (Refs & Annos)
4901:1 Utilities (Refs & Annos)
~g Chapler 4901:1-10. Electric Service and Safety Standards (Refs & Aunos)-
wp = 4901:1-10-30 Failures to comply with the rules or commission orders

(A) Any electric utility or CRES provider that fails to comply with the rules and standards in this chapter, or
with any commission order, direction, or requirement promulgated thereunder, may be subject to any and ail
remedies available under the law, including but not limited to the following:

(1) Forfeiture to the state of not more than ten thousand dollars for cach such failure, with each day's con-
tinuance of the violation being a separate offense.

(2) Corrective action to effectuate compliance.

(3) Restitution or damages to the customer/consumer.

(B) Enforcement of any rule in this chapter or commission order, direction or requirement promulgated thereun-
der, will be conducted in accordance with Chapter 4901:1-23 of the Administrative Code.

HISTORY: 2008-09 OMR pam. #12 (A), eff, 6-29-09; 2003-04 OMR 1706 (A), eff. 1-1-04; 2000-2001 OMR
311 (E), eff. 9-18-00 ' '

RC 119.032 rule review date(s): 9-30-12; 11-26-08; 11-30-07; 7-30-03; 9-30-02

CROSS REFERENCES

RC 4905.04, Power to regulate public utilities and railroads
RC 4928.06, Effectuation of statc policy; rules; monitoring and evaluation of service; reports; determination of

effective competition; authority of commission
RC 4928.08, Certification of managerial, technical and financial capability
RC 4928.11, Minimum service quality, safety, and reliability requirements for noncompetitive retail electric ser-

vices
RC 4928.16, Jurisdiction upon complaint; forum for commercial disputes; alternative dispuic resolution proced-

ures; remedies or forfeitures

4901:1-10-30, OH ADC 4901:1-10-30
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Rulcs are complete through February 29, 2012; Appendices are current to February 28, 2010
©2012 Thomson Reuters
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