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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Raspundant, €.'a3.:: :dumbir: 87-447

-va-

JER+JME HENDERSON,

Patitionar. DEATH PENALTY CASE

CLERK OF COIIRT
LSUPREIUIE ^ , OHIO

M®TION FOR NEW TRIAL

O'qIGINAL

J'3r9m3 tlszltl=t?ra-Jn now, 'Ri)v'^as this ("oUrt for a itow Cr1al

pursuant to 5-3ction3 2945.79(A); (F) axa3, 2945.80, of thi Ohio

Raviaid Cod:^. The rw+ason3 for this mbtion are stated in tha

attdcnad i9au:or3ndum In Suppurt.

OCY 21 Zoli

C? ERl4 OF COURT
SUPREME GOURT OF OHiO

Juruma Hand-sraon
Prisdnar ID No. A186-271
878 Coitsvill€e-Hubbard Road
pQBrsg f^96
Yuung3town, Ohio 44505

®ut of an abundanc=.; of caution, Jerome Handaradn is

simultanatsualy filing a Succaasiva Ptist-Conviction Patitimn. Tha

ralAvant facts suppbrting aach plaading are identical.
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Memorandum In Suuoort

Jaromr Hdndarson did not kill Mary Acoff. The riality is,

this "capital case" was never invastigatsd and, a raca-basdd

conspiracy to provida Jeroma Handarson with constitutional.ly

daficidnt raprasentation and inveatigatzon during his 1985

aggravated murd;er trial and subsaquant appeals, postconviction

proceedings, and fc:daral hab^.;as corpus pr5ca+3dings deprived

Jarama !Iandarson of due procwys and =3qua1 protections rights; to

infiuencA upon Stata Authorities in carrying out the Court

ordered dbath sAntence against Jerome Hs:nderson, to deprive

Jarome Henderson, a victim of tha cunspiracy, uf his federal

con€stitutiona2 rights. Further, ERA?1INATION OF SEMEN, BLOOD AND

OTHER BIOLOGICAL EVIDENCE, by Indapdnddnt Expart hired by tha

Court; as tostt:d' according to thc: most modern and accurate means

available, SHQ41 THAT ... this Srma n, Blood, and Other

Biological, Evidence strenuously adro+:atsd by Hamilton Couney

Prosecutors to ensure a daath penalty indictmunt against Jerome

Handdraon and, that, th;: jury used as a basis for thair

determination as did tha Trial Judge, Tha Ohio Court of Appeals

(First District), and finally This Ohio Supramcs Court, WAS

ABSENT, UNRELIABLE, INVALID, AND NONEXISTENT ... and, that

jury, Jerome Handnrson's 1985 aggravated murder trial (jury), was

highly misled because Jarome Handdrson's jury was advised of

facts that based on the findings of EXAMINATION OF THE SEMEN,

BLOOD AND OTHER BIOLOGICAL EVIDENCE, by Independent Expert hired

by the Court; as tested according to thd most moddrn and accur

m4ans available, TURNED OUT TO BE UNTRUE

DE.TRIMENTAL FASHION

AND FALSE IN THE MOST

TO JEROME HENDERSON ... FORENSIC SCIENCE

ASSOCIATES "ti'rw, Conclusiv€; F:xculpatory Scicatific DYA° Ri:pUrt,

Filai No. 02-111, (i.4., Nywly Discovered Evidance And, Nsw Facts,

NOT PRESENTED AT JEROME HENDERSON'S 1985 AGGRAVATED "tURDER TRIALt

(1) disticlosas a strong probability that it wilY ieha-nga th-u result

if a new trial is granted, (2) has been discovbred sinca the

trial, (3) is such as could not in thet ex.rcise of dud diligence

havn baen discovered before thr trial, (4) is material to thu

A9sud:s, (5) is not m2raly cumul+ativ: to former evidancss, and

(6) does not merely impeach or contradict thd former evidence)

INTRODUCED ON HABEAS CORPUS, in District Court Number

94,-00106, before Sonior United States District Court Judga
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S. Arthur Spiagel of tha S:)uthern D'istrict :.rf Ohio at Cincinnaii,

dat---d January 29, 2003.

Purauant to Ohio Revised Cod-. S:ct"avn 2945.79 a defendant

may obtain a new trial "(w)han abusi: of discration by which tha

ddf3nd3nt was prdv ntad from having a fair trial." Saction

2945.79(A) trf the Ohio Revised Coda. A dcftindant is also

dntitlad to a naw trial whan new evidence is discovurad matariril

to the dvf3ndant, which he could ieot with rdason.ablwx diligence

have discovered and producad at tha trial. S;ction 2945.79(F) of

thy OhioRevisod Codd,

This Ohio Supremd Court delineated the standard for

granting a naw trial besod on newly d:i:scovared tividanca in Stataa

v Petro, 148 ®hijr St. 505 , 76 N.E.2d 370(1947). This Caurt

reiterated that standard in State v. Hawkins 66 Ohin St.3d 339,.

612 N.E.2d 1227 (1993):

TO WARRANT THE GRANTING OF A""OTION FOR A NEW TRIAL IN

A Cf:I'2ItV'AL CASE, BASED u'r i'HE GROUND OF NEWLY

DISCOVERED EVIDENCE, IT MUST BE SHOWN THA'T THE NEW

EVIDENCE (1) DISCLOSE A STRONG PROBABILITY THAT IT WILL

CHANGE THE RESULT IF A NEW TRIAL IS GRANTED, (2) HAS

BEEN DISCOVERED SINCE TtIE TRIAL, (3) IS SUCH AS COULD

NOT IN THE EXERCISE OF DUE DILIGENCE HAVE BEEN

DISCOVERED BEFORE THE TRIAL, (4) IS MATERIAL TO THE

TSSUES, (5) IS NOT MERELY CUy[ULAT?'VE TO FORMER

EVIDENCE, AND (6) DOES NOT MERELY IMPEACH OR CONTRADICT

THE FORMER EVIDENCE.

Id. at 350, 612 !Y.E.2d at1235 (citation csmittjd).

1. Ohi:a Rdvieed Cod6 Sdctida 2943.79(A)>

A. Thm abuse of discratiun by which thA dsafondant was

prevdntad from having a fair trial.

Tha State of Ohio L3gislature el:cted ta fulfill their

obligation to an3ure Jarbmh Aiandarson, 3n indigent African

American litigant, accass to counsel ..# and, funding for

Inv4stigative, Expert, or oteaar services for those financialiy

unable to Obtain such s4rvicas when such ssarvicas are "nacessary
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for an adjquata dafauso" and, by axtonsicn tha courts, at his

1985 aggravatud inurdar trial, on his 1986 diract (first) appeal,

as of right, during his postconviction ramadia.s, and his faderal

hab:das corpus prcrcaidings, pursuant to Section 1.60 "Stata

agancy" dafinad and, Chapter 120: PUBLIC DEFENDERS, of the Ohio

Rivis3d Code; whJsa raprasantatiun Jaroma Handars,on raliied upon

to his own datrimant, bacausd tha State of Ohio Legislatura: via

tha Ohio Public Dafendar Commission, "A GOVERNMENT ENTITY",

caused Jaroma Henderson to bca subjected tn a Civil Rights

Violation, i.a., Racially Motivated Injustices' And Bigotry, And

Betrayed His Trust, pursuant to An Intentiunal Out and Out

Unlawful State Source Of Invidiously Da Facto Racial

Discrimination pursuant to A Purp:rs4ful Unlawful Discriminatory

Practice, of the Ohio public defandar, of NOT AFFORDIN(3 Apposite

Invdstigation of tha capital casa when the recipient is an

indigent African Am-arican litigant, whila, cr+nspicuously,

AFFORDINO Apposita Invastigation of the capital casa to thflae

similarly situated indigent White Amarican litigants', to

influence upon State Authorities in carrying out the Court

csrderad doath s:antanca against Jerome Handarsan, an indigent

African American litigant, to daprivd Jerome Henderson, a victim

of the conspiracy, of his fadaral constitutional rights as

guarancaad by the First, Fifth, Sixth, Eighth, Thirteenth

(Section 2), and Fourteenth, Amandmants of the United Statas

Constitution ... and, Articld I: Bill Of Rights, Ssictions 2, 3,

6, 9, 10, 11, and 16, of th2 Constitution of the Stata of Ohi©.

THEREF'ORE, Thv State of Ohio Lagislatura has Failed To Afford To

Jerome Handarson the Full Maasurai of Equal Enjoyment Of Legal

Rights, on account of his raca, Secured By Tha Law To All

Citizens Under Tha Csrnstitution of tha United Stgtas; and,

Theraby, Jerome Hdndarson was pravantwd from having a fair trial.

II. Uhio RNvisad Cddv S4r;tiain 2943.79-CF).

A. The 4vidancd discloses a strong probability that it will

changa the result if a n.w trial is grantad.

(W)han the defendant asaaarts that tha new avidenca and,

naw facts, at igsua is exculpatory evidence which was supprss:aad

by his trial cnunaal'a drificiant performance in violation of

Strickland v. Waahinaton 466 U.S. 668 (1984), he should not
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hava to jacisfy cha 3av_r-_, burdan of demanacracing that n -awly

discovired avid:snc, prabably w:ruld hive r_sult,rd in acq,uittal.

Rathar. tha daf^andant mu3t ahow only chat the favor:abl4 avid.nc,.

at iysuu was ":nacsrial," with "macariality" d,zfin°.d accordinb to

opiniuna incarpr.ting the Brady dJctrin^^a. Unitj Scata,s v. Frust.

123 F.3d 346, 382 (6 th C. 1997)(int<::rnal cjL t3tions and

quotations umittad).

Whil-,: trial coun:^j1's dr.•€ici,.nt p4rfvrm3nca l.s3an

th: burdjn impvs^,d an J.rumr H4nd4r;;on, he ansily mait3 the mcsrr

strinBwnt raquir:um<:nta of Prtra and Hawkins. Tha new avidanca

.a;id, new facts, pruy_ntad by Jerum,: Handars.;an wi11 chang=: that

ru,sult if chis Court grants him a n^-.w trial.

A finAarprinc axperc is ne,dad. If the bloody fingerprint

(Stata's Exhibit 106) can b: found, i c ia J;:rama Handur:^iun's

poaYci.un ti:at the ra3ulca of Appnscit; Invascigatiun and/or Proper

FinRarprint Idantification And Analysis wuuld b=.: cxon;ratinA in

n4tur°v and wuuld -ixcluda J-.ruma Henderson a3 a source of thi:

alla;g-.:d purpvrtdd bloady f,inEsrprinc (State's Exhibit 106), and

laad the investigation to the Cincinnati Pulic: DYapartm:nc'a

"mi:acynduct" OF FALSIFYING THE ALLEGED PURPORTED FOUND BLOODY

FIYGERPRIi4T "(ScatJ's Exhibit 106)" TESTIMONY, FABRICATING THE

STAGED CRIME SCENE PHOTOGRAPHS ( Stats's Exhibits 16 and 19) AND,

PLANTED A3 BLOOD OF MARY ACOFF ON THE INSIDE COAT LINING OF THE

LONG BLACK LEATHER COAT Na. 015 ( Stat3's Exhibit 5(ItLm 2)).

App,sit:u Invastigatiun Is Raquir:sd: If Jarym•a H=nd::raon

cuminittud this homicidr, and he than put tha cloth43 on we knuw

hs wors, th3ra would b-a AB B1uvd (And "Human Ti3sua" (Staters

Exhibit 5(It=.m 5)) of Mary Acoff, ALSO ON THE INSIDE COAT LINING

AS WELL AS UPON THE SHORT-LENGTH LEATHER JACKET Ni. 019 (STATE'S

EXHIBIT 6) WORN UNDERNEATH WITH ITS SLEEVES WITHIN THE BLOODY

SLEEVES OF THE LONG BLACK LEATHER COAT No. Q15 (STATE'S EXAIBIT 5

(ITEM 2)). See Patiitivn Exhibit R, paaa 138. And th=•re would

have baun AB Blood on the tops of his Gym Shoas No. 020 (Stati's

Exhibit 8(Item 3)), and perhaps on his hands ur faca. Whxn h3

handled his door k^y + lothsr cord (Stata's Exhibit 67), thar3

ll,kdly would have bsan AB Blood on it.

The sll;gtd purpurted found Semen Evidsnc3 (Stat:
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Exhibit 63), inside Mary Acof ,3 vagina; strnnu4usly adv4cat4d tJ

th;.s jury as ivid•sncs Jar7ms Handurson rap-.d and, nurdsrad, 4iry

Acoff has chan:zad.

Th-a nlligid purport+:d found Blood Evid^_nc3 (5tat:'s

Exhibit 61 ('It:m 4)), on tha door frame of J-roma Hundarson's

rtsidancs; strenuously advocatid to tha jury as being the human

blood uf Mary Acoff has changed.

The a1laged purport:d found Blood Evldanc:; (Stata'.s

Exhibit 1(Itam 1)), from the stain.d ldngth of tissue papsr;

strinuously advocated to the jury as b,:ing the human blood of

Mary Acoff has changed.

Tha :x1ldgLd purportdd found Som-rn Evidanc: (Stdtu's

Exhibit 5(It€im 2)) insid3 linin3 of the long black 1^tather coat;

strdnuously advocated to the jury as aviddncs Jerome Hand,rsan

attsmptad to r:ups Mary Acaff has chaaz:d.

Thd allsgud purportad found "Human Ti;ssua" Evi.d;:nca

(State's Exhibit 5(Itam 5)), insld:i li.ning of the long

black leather coat; stranuously advocated to the jury as the

"Human Tissu:" of Mary Acoff ("consistent with mx.Any of tha

injuries of Mary Acoff's body")(Closing Argument, by the

Prosecution, Trial Tr. Vol. V2, page 414), has chanAed.

Pr4santation of this nawly discovardd avidance and, n;:w

facts, at a nsw trial cdrtainly would change the ragult of tha

procds:dings.

B. This aviddnc3 has been discovered aincn trial.

J:iromss Henderson only discovered this information in

January, 2003. Su4 Pdtition Exhibit Y, EXAMINATION OF SEMEN,

BZ^OD A7:D OfiIIE?2 ?32OLOGLCAT:, EviDEt3: ,̀E,_liy in3e^a-mdiwn-t E-xpar-t frired

by tha Court; as testa:d according to th. most modern and accurata

means avaiJ.ablu, FORENSIC SCIENCE ASSOCIATES "New, Conclusive

Exculp.xtory Scientific DNA" Report, File No. 02-111, dated

January 29, 2003.

C. ThJ eviddnci is such as could not in the axercise of duo.

diligence havri baan discovered before thd trial.
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This uvidrnc: could not have brr:n discover^wd through du_

diligence. In 1985, whrn thia hoinicida occurred, DNA Testing was

not common. ABO blood type, and sacretor versus nr,n-sacrator

typing was done with rdspact to Samrn, Blood, And Othur Bodily

Fluids. Thv sam:n was found to bi: from a Type 0 sacrator ...

and, ultimately, J-drom„ H,;ndarsUn became the Stato's targat as ha

was found to ba a Type 0 sacrator. And the state proc.asdad to

build a casa for Jerome Honddrson's guilt in tha presence of

semen, Typa 0 secrat;;r, found in Mary Acoff's vagina. Although

tho avid^anch at trial ostablished that Mary Acoff had sexual

intarcourss with her boyfriand varliar in thW :vvnin:g, Jerome

Hsnderson could not be oxcludad as the source of tha F:videnci as

both hs and Mary Acoff's boyfriend were Type 0 secrators. Tn-.

trial prosocutor argued this fact -- thu inability to exclude ths

daf:indant, as the source of the. setnt-n found in thj victim's

vagina -- as reason to convict Jerome Henderson of 4ithor rape or

attempted rapa. Se;i, Trial Tr. Vol. I, page 14 (Opening

Statement by Assistant Prosecutor Flessa, "(Tha evidence will

show) you that Jerome Handtrson is the typa 0 sacr:tor"); Tr.

Vol. I, page 15 (Id., "(H)si dragged her into tha living room ...

she was naked ... (h)e spread her legs apart. he engaged in or

attempted to engage in vaginal intercourse against her will");

Tr. Vol. IV, pages 297, 293 (TO3timony of Barbara Hoiaman,

CrimYnal°iat at tho Hamilton County Coronar's Laboratory, vaginal

swabs rdcovirod sem.dn in victim's vagina from a type 0 secrotor;

"JOroma Henderson is a type 0 sacretar"). Throughout the

prosecution of this ca3;3, the StaWs thoory was that Jarflme

Hondiirson had broken into Mary Acoff's apartmont, rapad her and

killed her to silence her about the rapa. ("(The victim) could

hav^;,= walked into this courtrvom and explained to you how he

torturad her in order to get her t€, have saxual inttrcourso- with

him. She could have sat on that witness stand and said: "He

rapod me." But he mada sure she couldn't say anything whJn hi

sliced har throat. ..." (Closing Argumant by Assistant

Pros:cut:ur Flassa, Trial Tr. Vol. VI, pags 401). Despite the

Stata's curr3nt argument that J3roma Hondar.son was only found

guilty of attempted rapa, the State's thsiory has always been that

J4rams HindJrson rapad tha victim and then killed her to silence

her, the fact that Mary Acoff also had intarcourse with har

boyfriend (Jamas Martin) earlier in tha evening she was killvrd,
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has always bavn a mar3 coincidanc=z to th. State, cjmplicat,:d bq

tha fact that both tha boyfriand and Jerome Hendersun were both

Type 0 3.crat-ar3. Whila this zvidunce muddi„d the watar for th.:a

stat" it did not ddter tha Statt from strenuously advocating

that it was Jaroma Handerson's samcin in the victim's vagina,

which proved that Jerome Henderson had raped and killad her. Sr°a*

also Trial Tr, Vol. VI, page 414 (Id., "And what else is insid!^

(the daf:indant's coat)? Sa,nan, consistent with tha defendant's

blood type, 0 s:crator. There was ;s,'men in Mary Acoff's vagina.

Thers'y a13o tisaue, human tissue. ThY tissue that was found

inside that coat had human blood on it ... and it was tissue

conaisteEnt with many of thg injuries of Mary Acoff'a body.")

DNA Testing that could have excluded Jeroene Handarson as

the source of the semen was not available at the time of trial

(in 1985), although it has been available since the late 1980's.

The State has been in sole and 4xclusiva possession of this

evidince since the dat4 of the aff=:nse. Furthar, in 1990 Jerome

Handarson was transported to thJ Hamilton County Jail from the

Southern Ohio Corractianal Facility in Lucasvill_. Ohio, to

attLnd a hearing on Petition To Vacate Or Set Asida Judgment c..

and, whilc thsre Hamilton County Jailors forcibly acquirad a

blood samplb from Jerome Henderson. Thus, DNA Testing that could

hav: excluded Jaroma Handarson as tha sourca of the semen could

have been performed by the Statb as aarly as 1990. In the case

at Bar, the State was obligatiad to do this undar tha continuing

duty of disclosure impos4d by the Brady line of caass.

J4rome Henderson could only learn this information if the

State came forward.

D. This evidence is material to th: is.aues.

J ro,n [+.`er.d raori was corviczid uf Ki-I3ir-g Mar

the word of Hamilton County Prosecutors. Thrre was no eyewit

ez et

to the crime. Who killed Mary Acoff should have been the central

issut at Jerome Henderson's aggravated murder trial and rdmains

the cantral issue of this appeal. The reality is, this "capital

casa" was nevor investigated and, a race-bassd conspiracy to

provide Jerome Henderson with constitutionally deficient

representation and investigation during his 1985 agBravat-ed
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murdsr trial and subsaquent app4:3ls, postconviction proci,dings,

and fmdaral habeas corpus prucaidinbs deprived Jdroma Handsrsun

of dua procos:s and dqual protactions rights; to influainca upon

State Authoritis;x both in obtaining and, carrying out, tho Court

ordared death sentcncs against Jjrom: Henderson, to dapriva

Jdrome Handsrson, a victim of thei conspiracy, of his ftderal

constitutional rights, as wull as the nllagdd Strickland

violations, aro matsrial to that pracisa issua.

E. This sviduncd ts not mdrdly cumulative to formzr 4vidoncei.

No evidence was introducdd at trial nor on post-conviction

aPPaal exculpating Jorome Hendarson as ths actual psrpitratdr in

this "capital cesd",

F. This evidance does not m:irely impeach or contradict the

former evidence.

While this bvidoncd cartainly raises serious questions

about thd credibility of Hamilton County Prassacutore and, Stata

Witnesads, this gvidgncs dois far more than impaach or contradict

bvidanca introducad at Jerome Hdnderson's 1985 aggravated murder

trial. Rather than attacking the claims of a single

this +dviddncd shakes thd vdry foundation of the Prosdcution`s

casa. With spdcificity, this 4vid4nco axculpates Jsromati

Hdndsrs<sn. It is not imp4achmdnt evidence.

CBnelusida

The abovd descri:b4d now dvidenca and, niiw facts, could

wall .4stablish Jerome Henderson's actual innocancs based upon thd

State's theory of the crime argudd to the jury at trial, and

because unddr any theory of the offense could have bddn used by

Jsroma Henderson to sscurd a new trial yoars ago. Instead,

pursuant to their conspiracy, the Stat;i left him to languish on

Ohio's daath row for a crima it had every reason to beilievd he

did not commit.

The ndw s'vidance and, new facts, suppressed by trial

counsel's ddficient pnrfurmance could hava secured Jeromh

Handdrson'g release from Ohio's death row. It cannot be dmni.dd

that it substantially affacted his material rights.
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A STATE PRACTICE INTERFERES WITH A FUNDAMENTAL RIGHT AND

DISCRIMINATES AGAINST A SUSPEGTCLASS OF INDIVIDUALS, i.a., Th4

abnsa of discrstion by which Joromg Handorson was prevdntcd from

having a fair trial. See, Ohio Ryvisad Coda Saaction 2945.79(A).

Jerome Handarson has discovared "n`w eviddnce" and, "new

facts," material to his dafensa, "which ha could not with

reasan$bld dilSgencs havd discovered and produced at the trial."

Pursuant to Ohio Revised Code Sections 2945,79(F) and, 2945.80,

Jerome Henddrson requests that this Court grant his Motion for a

Naw Trial.

Raspfffctfully submitted,

Jalromd Hand+irson
Prisaner ID No. A186-271
878 Coxtsvilld-Hubbard Road
P0 Box 1436
Youngstown, OH 44505

CERTIFICATE OF SERVICE-

I haraby certify that a trua copy of tha fdragoing MOTION

FOR NEW TRIAL was forwardad via regular U.S. Mail to Mr. Ronald

W. Springm3n, Assistant Prosscutor, Hamilton County, Suita 4000,

230 E. 9th Street Cincinnati, Ohio 45202 and, Mr. Laurenca R.

Snyddr, Assistant

615 W e st / Suparior

Attorney Canaral,

Avanuo - 11th Floor

this rday of October, 2011.

Capital Crimas Unit,

Cleveland, Ohio 44113 on

/

\^^^!l^dY7'JO Ly -c'°^6I0
Jeromo Henderson
Prisoner ID No. A186-271
878 Coitsvillci-Hubbard Road
P0 Box 1436
Youngstown, OH 44505
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JURAT

Pursuant to 28 U.S.C. Section 1746, I d:clare (or certify,

varYfy, or state) undar panalty of par,jury that the foregoing is

tha Truth and Curract to tha bast of my kuilwl3dga and baliaf and,

that, the aame was deposited in the institutiasn'w intarnal

mailing ayatam on the data infra ... and, first-class paat3ga has

barn prepaid.

Da te J:rnme Hendarson
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