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IN THE UNITED STATES DISTRICT COURT

11-0438
FOR THE SOUTHERN DISTRICT OF OHIO
WESTERN DIVISION }_ }_ — @ % S

KENNETH M. SCHWERING, et al.,

)
)
Plaintiffs, ) Case No. 1:10-CV-679
)
V8. )
)
TRW VEHICLE SAFETY SYSTEMS, INC., )
et al, )
)
)
Defendants. )

CERTIFICATION ORDER

Pursuant to. Supreme Court of Ohio Practice Rule 18.1, the Court hereby issues this
certification order to be served upon all parties or their counsel of record and filed with the
Supreme Court of Ohio.
A. CASE NAME

Kenneth M. Schwering, et al., v. TRW Safety Systems, Inc., et al., United States District
C.our.t for the Southern District of Ohio, Case No. 1:10-CV-679. |
B. STAT_EMENT OF THE CASE

1. FACTS

In September 2010, Plaintiff Kenneth M. Schwering filed products liability and
negligence claims on behalf of himself and his decedent against Defendants TRW Safety
Systems, Inc. and Ford Motor Company, Inc. in the United States District Court for the Southern
District of Ohio. Plaintiffs’ claims arise out of a 2002 SUV accident in which Kenneth

Schwering was seriously injured and Beverly Schwering was fatally injured. Plaintiffs
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previously asserted the same claims against these Defendants in a suit they filed in the Hamilton
County Court of Common Pleas. That lawsuit proceeded to a jury trial in which a jury was
empaneled and sworn on May 18, 2009. That trial ended, however, on June 9, 2009 when the
trial judge declared a mistrial during Plaintiffs’ case-in-chief. Plaintiffé then filed a notice of
voluntary dismissal pursuant to Ohio Civ. R. 41(A)(1)(a) and the case was closed on the state
court docket.

2. CIRCUMSTANCES GIVING RISE TO THE QUESTION OF LAW

Rule 41(A)(1)(a) of the Ohio Rules of Civil Procedure permiits a party, without an order of
the court, to voluntarily dismiss a claim “by filing a notice of dismissal at any time before the
commencement of trial [.]” Defendants moved to dismiss Plaintiffs* federal lawsuit on the
groﬁnds that Plaintiffs could not have voluntarily dismisséd their earlier state lawsuit without
prejudice without an order of the trial court or without a stipulation by the parties because the
trial had “commenced” for purposes of Rule 41(A)(1)(a) when the jury was empaneled and
sworn. Therefore, according to the Defendants, Plaintiffs’ voluntarily dismissal of their claims
operated as an adjudication on the merits. See Ohio Civ. R. 41(B)(3)(“| Alny dismissal not
provided for in this rule, except as provided in division (B)(4) of this rule, operates as an
adjudication upon the merits unless the court, in its order for dismissal, otherwise specifies[.]”).
Consequently, Defendants argue, .the District Court must give preclusive effect to the state court
judgment and dismiss the federal complaint.

Plaintiffs, on the other hand, contend that the state court’s declaration of a mistrial
rendered the proceedings a nullity and, in essence, revived their right to voluntarily dismiss their

claims without prejudice pursuant to Rule 41{A)(1)(a). Therefore, according to Plaintiffs, they
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have a right to refile their claims pursuant to the Ohio Savings Statute. Ohio Rev. Code §
2305.19.

ﬁefendants argue that the meaning of Rule 41(A)(1)(a) is clear from its text and that
Plaintiffs lost the right to voluntarily dismiss their claims unilaterally once the jury was
empaneled and sworn. Frazee v. Ellis Bros. Inc., 113 Ohio App.3d 828, 831, 682 N.E.2d 676
(1996); Standard Oil Co. v. Grice, 46 Ohio App.2d 97, 100-01, 345 N.E.2d 458 (1975).
Plaintiffs’ position that the right to dismiss their claims without prejudice was reinstated upon
the declaration of a mistrial finds support in cases from other jurisdictions construing similar
statutes. E.g. Bolstad v. Paul Bunyan Oil Co., 9 N.W.2d 346, 347 (Minn. 1943)(“A dismissal
after a mistrial is "before the trial begins,” because a mistrial is in legal effect no trial at all.”);
Kirkpatrick v. First Church of the Nazarene, 531 N.E.2d 1135, 1137 (1. Ct. App 1988)(“[I]f a
trial is set and commenced but, for some reason is cancelled, the right to absolute dismissal is
still available.”).

The Supreme Court of Ohio has described the right of dismissal under Rule 41(A)(1)a) as
“absolute,” Industrial Risk Insurers v. Lorenz Equip. C'o., 69 Ohio St.3d 576, 579, 635 N.E.2d
14 (1994), and other courts have noted that the purpose of the rulé is to further the traditional
policy in Ohio to encourage voluntary terminations. E£.g., Clay Hyder T rucking Line&, Inc. v.
Riley, 16 Ohio App.3d 224, 225, 475 N.E.2d 183 (1984).

As a matter of comity, this Court must give a state court judgment the same preclusive
effect it would have in the courts of that state. Dubuc v. Green Oak 1p.,312 F.3d 736, 744 (6th

Cir. 2002). In this case, if Plaintiffs were not entitled to unilaterally voluntarily dismiss their
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claims without prejudice after the declaration of a mistrial by the trial judge, their claims before
this Court would be precluded.
3. THE QUESTION OF LAW TO BE ANSWERED
The question of law to be answered by the Supreme Court of Ohio is as follows:
Where a jury has been empaneled and sworn and the trial has commenced for purposes of
Ohio Civ. R. 41(A)(1)Xa), and the trial court subsequently declares a mistrial, does Rule
41(AY(1)(a) permit the plaintiff to unilaterally voluntarily dismiss his or her claims

‘without prejudice?

4. RELEVANT INFORMATION FOR CONSIDERING
THE CERTIFIED QUESTION OF LAW

This Court, as the certifying court, refers the Supreme Court of Ohio to the brieﬁng of the
parties and the record before this Court for the relevant information to be considered in
determining the certified question.

C.NAMES OF THE PARTIES

Plaintiffs: Kenneth M. Schwering, as personal representative of the Estate of Beverly D.
Schwering, deceased, and Kemneth M. Schwering, individually.

Defendants: TRW Vehicle Safety Systems, Inc., and Ford Motor Company, Inc.
D. COUNSEL FOR EACH PARTY
Plaintiffs’ Counsel

Arthur Herbert Schlemmer

Barron Peck Bennie & Schlemmer LLC
3074 Madison Road

Cincinnati, OH 45209

513-721-1350

Fax: 513-721-8311

Email: ahs@bpbslaw.com

Charles Lyle Hinegardner
Barron Peck Bennie & Schlemmer
3074 Madison Road
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Cincinnati, OH 45209
513-721-1350

Fax: 513-721-8311

Emiail: CLH@BPBSlaw.com

David M Brinley

Eynon Law Group

555 1st St.

Columbus, IN 47201

812.372.2508

Fax: 812.372.4992

Email: dbrinley@lawcolumbus.com

- Jason E Robinson
Denny & Barrett
870 Copperfield Drive
Norman, OK 73072
405.364.8600
Fax: 405.365.3980

Defendants’® Counsel
For TRW Vehicle Safety Systems, Inc.:

Dameond R Mace

Squire Sanders & Dempsey
4900 Key Tower

127 Public Square
Cleveland, OH 44114-1304
216-479-8500

Fax: 216-479-8780

Email: dmace@ssd.com

Aaron Todd Brogdon

Squire, Sanders & Dempsey (US) LLP
41 South High Street

Suite 2000

Columbus, OH 43215

614-365-2725

Fax: 614-365-249%9

BEmail: abrogdon@ssd.com

For Ford Motor Company, Inc.:



Case: 1:10-cv-00679-SSB-SKB Doc #: 36 Filed: 03/14/11 Page: 6 of 7 PAGEID #: 564

Gary M Glass

Thompson Hine & Flory - 1

312 Walnut Street

Suite 1400

Cincinnati, OH 45202

513-352-6765 '

Email: Gary.Glass@Thompsonhine.com

Conor A McLaughlin

Thompson Hine LLP

3900 Key Center

127 Public Square

Cleveland, OH 44114

216-566-5807

Fax: 216-566-5800

Email: conor.mclaughlin@thompsonhine.com

Elizabeth B Wright

Thompson Hine & Flory

3900 Key Square

127 Public Square

Cleveland, OH 44114-1216

216-566-5500

Fax: 216-566-5800

Email: elizabeth.wright@thompsonhine.com

Kevin C Schifer]

Frost Brown Todd

201 North Illinois Street
1000 Capital Center South
Indianapolis, IN 46204
317-237-3819

Email: kschiferl@fbtlaw.com

E. DESIGNATION OF MOVING PARTY
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The Defendants are the moving parties.

RESPECTFULLY SUBMITTED,

Date_ March 14, 2011 s/Sandra S. Beckwith
Sandra S. Beckwith
Senior United States District Judge
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