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Appeliants’ Aroument in Reply

The central {law in Appellee’s argument is his claim that he has met all requirements to
cstablish and safeguard parental rights with respect to the child. The right to parent, and even the
right to an opportunity to parent, requires full commitment to the child. For an unwed birth-father,
this commitment requires full compliance with all of the statutory requirements. This commitment
that Ohio law requires includes: 1) not to willfully abandon or fail to carc for and support the minor
pursuant to R.C. 3107.07(B)2)(b); and 2) not to willfully abandon the mother of the minor during
her pregnancy pursuant to R.C. 3107.07(B)2)(c). These are the allegations that werc made in the
adoption petition, which the Probate Court refused to hear. If Appellants can prove either one of
thesc allegations, then the birth-father has not demonstrated a full commitment to the child that is
required by Ohio law and his consent will not be required. At the very least, Appellants must be
aftorded the due process and opportunity to present evidence on these allegations.

Appellee made his appearance and filed his objection in the adoption proceeding as the
registered putative father, not as the adjudicated biological father. Pursuant to R.C. 3111.03(A)(1),
Jovan Bocvarov was the legal father of the child and signed his permanent surrender as the child’s
legal father. Appellee makes irrelevant and incorrect arguments relating to the surrenders based on
documents not even in the record. The child is known by both surnames of Bocvarov and Vaughn,
which is typical in an adoptive placement, and Appellee and Appcllants agreed to conform the
pleadings to reflect both names of the child. The permanent surrenders werc properly cxecuted and
there was full compliance with R.C. 5103.15(B)(2). Procedural and substantive errors were made
by the Lucas County Juvenile Court, which continue to be challenged, including the jurisdiction of

that court and the validity of the patemity determination. However, those errors are not part of



this appeal. This appeal concerns the errors made by the Probate Court and the right of Appellants
to have the allegations in the petition heard. Appellee’s arguments are without merit.

The central issue in this appeal is the misapplication of the paternity determination in the
adoption proceeding. The filing of the adoption petition established the original and exclusive
jurisdiction over the adoption proceeding in the Probate Court. The filing of the adoption petition
also cstablished the partics to the adoption proceeding. The status of each of the parties were set
by Ohio law on the date the adoption petition was filed. The Probate Court clearly etred by
cIﬁngi11g the rules of the “game™ after the “game” had already begun.

The original and exclusive jurisdiction of the Probate Court over adoption proceedings is
unquestioned. State ex rel. Portage Co. Welfare Dept. v. Summers (1974), 38 Ohio St. 2d 144, 67
0.0.2d 151, 311 N.E.2d 6. Appellee wrongfully argues that the fact the probate court has exclusive
jurisdiction over the adoption procceding does not mean that the probate court has exclusive
jurisdiction over the fate of the child. It has long been established that adoption “embraces not only
custody and support but also descent and inheritance and in fact every legal right with respect to the
child.” In re Adoption of Biddle (1958), 168 Ohio St. 209, 214, 6 0.0.2d 4, 152 N.E.2d 105. The
final decree of adoption terminates the parental rights of the biological parents pursuant to R.C.
3107.15. The adoption terminates parcntal rights and legally establishes new parent-child
relationships. There is nothing more significant and important to the fate of the child than the
granting of the adoption, which is in the exclusive jurisdiction of the Probate Court.

Appellee continues to argue that the case of In re Adoption of Pushear (20006), 110 Ohio St.
3d 332, 2006 Ohio 4572, 853 N.E.2d 647 applies to this case. The applicable statute in the
adoption proceeding in Pushcar was always R.C. 3107.07(A). Contrary to Appellee’s statement,

the Putative Father Registry was never mentioned in Pushcar. There was no registered putative
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father in Pushcar. For all of the reasons previously stated, Pushear simply has no application to the
present case. To find that Pushcar applies to the adoption proceeding in the present case, this
Supreme Court must totally ignore R.C. 3107.07(B). Further, to find that Pushcar applies, this
Supreme Court must also totally ignore the statutory definition of “putative father” set forth in R.C.
3107.01(F). Still further, to find that Pushear applies, this Supreme Court and must also totally
ignorc the fact that this child has been in a proper “adoptive” placement since November 4, 2007,
which is prior to any action taken by Appellee,

1f Appellee had not timely registered with the Putative Father Registry, then his consent
would not have been required pursuant to R.C. 3107.07(B}1) and he would not have been entitled
to notice, Appellee did timely register and the Probate Court found that he was entitled to notice
because he was a putative father who timely registered. Therefore, the only reason that he was
made a party to the adoption proceeding was because Appelice understood he was a putative
father and took advantage of the statutory procedure that would allow him to become a party in
the adoption proceeding. Having been made a party, Appellee then argued that the court should
disregard the very statutory scheme that gave him a right to be heard in the adoption proceeding.
There must be compliance with the entire statutory scheme, including R.C. 3107.07(B)(2)(b) and
R.C. 3107.07(BY2)<c). All applicable portions of the cntire statutory scheme either do apply or do
not apply. Appellee cannot take advantage of one applicable portion and then argue that the
entire rest of the statutory scheme does not apply. If Appellee is permitted to become a party by
registering with the Putative Father Registry, then R.C. 3107.07(B) applies and the Court must
hear the allegations made under this applicable statutory provision.

Appellee now argues that his cfforts to establish a legal relationship with the child

contradicts Appellants” allegations that Appellec abandoned the birth-mother and the child. Thas



argument by Appellee is support for a remand to the Probate Court to hear this very argument.
Appellants believe that there is abundant evidence to present to support the allegations that
Appellec abandoned both the birth-mother and the child. The issue in this appeal is not the veracity
of this evidence, which has yet to be presented. The issue is the right to present this evidence. This
Supreme Court is not the trier of fact and the matter must be remanded to the Probate Court to
allow for the presentation of this evidence.

Appellee claims to have rights in the voluntary surrender process, which relates to the
placement of the child. The surrender process was completed on November 4, 2007. The ICPC
approval was obtained on November 7, 2007, Appellee registered on November 20, 2007. As a
putative father, Appellee has no rights whatsoever unless and until he timely registers. By the time
Appellee registered, the child was in a proper adoptive placement in the State of Indiana.
The placement was complete as of November 7, 2007. The registration by Appellee only became
relevant when the adoption petition was filed.

Appellee argues that it is acceptable to treat differently a man who is a registered putative
father with a pending parentage action versus a man who is not registered with a pending parcntage
action. Appellee claims that the additional step of registering safeguards his right to object to the
adoption and to have the parental standard under R.C. 3107.07(A) apply. First, as stated above,
Appellee has not demonstrated a full commitment to the child that is required by Ohio law based on
the allegations made under R.C. 3107.07(B)2) that he abandoned both birth-mother and child.
Second, there is a profound difference between a “parent” and a “putative father” and different
standards apply. If there was no distinction between a “parent” and a “putative father,” then there
would not be a separate statutory definition for putative father and there would no different

treatment of the two. However, the law does treat a “parent” and a “putative father” differently and



the distinction is valid and constitutional. The U.S. Supreme Court has stated that "the mere
existence of a biological link does not merit equivalent constitutional protection.” Lehr v, Robertson
(1983), 463 U.S. 248, 261, 77 L. Ed. 2d 614, 103 8. Ct. 2985. In fact, at the onset of its opinion in
Lehr, the Supreme Court noted that it "disagreed” with Lehr's assertion thatStanley v. Hlinois (1972),
405U.8. 645, 31 L. Ed. 2d 551,92 8. Ct. 1208 and Caban v. Mohammed (1979), 441 U.5. 380, 60
L. Ed. 2d 297, 99 8. Ct. 1760 "gave him an absolute right to notice and an opportunity to be heard
before the child may be adopted.” Lehr, 463 U.S. at 250. The Court in Lesr made it clear that there
are no absolute rights for putative fathers, when it cited with approval the dissent of Justice Stewart
in Caban as follows:

Even if it be assumed that each married parent after divorce has some substantive due

process right to maintain his or her parental relationship, ... it by no means follows

that each unwed parent has any such right. Parental rights do not spring full-blown

from the biological connection between parent and child. They require rclationships
more enduring.

Lehr, 463 U.S, at 260.

Appellee’s cite of Stanley v. Illinois as support fot his “parental rights™ is inappropriate and
misconstrues the U.S. Supreme Court cases that have addressed birth-father rights. The cases
actually stand for the following: due process 1ﬁust be afforded to the established parent-child
relationship that a birth-father may possess. See Stanley v. llinois; Quilloin v. Walcott (1978), 434
U.8. 246, 54 L. Ed. 2d 511, 98 S. Ct. 549; Caban v. Mohammed, Lehr v. Roberison; Michael H. v.
Gerald . (1989), 491 U.S. 110, 105 L. Ed. 2d 91, 109 5. Ct. 2333, The Supreme Court cases

protect the due process rights of the parties rclating to the established relationships. In this case,

the due process rights of the parties were actually violated because the Probate Court failed to

follow the clear statutory adoption process set forth in the Ohio Revised Code.



Conclusion
For the reasons set forth above, in prior filings, and in the record, Appellants respectfully
requests this Supreme Court to REVERSE the decision of the Sixth Appellate District and

REMAND the matter for further proceedings.

Respectfully submitted,

Michael R. Voorhees (0039293)
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Cited Provisions of the Ohto Revised Code

§ 3107.01. Defimtions

As used in sections 3107.01 to 3107.19 of the Revised Code: . . .

(F) "Putative father” mcans a man, including one under age eighteen, who may be a child's

father and to whom all of the following apply:

(1) He is not marricd fo the child's mother at the time of the child's conception or birth;

(2) tle has not adopted the child;

_ (3) He has not been determined, prior to the datc a petition to adopt the child is filed, to have a
parent and child relationship with the child by a court proceeding pursnant to sections 3111.01 fo

3111.18 of the Revised Code, a court proceeding in another state, an administrative agency

proceeding pursuant to sections 3111 38 to 3111.54 of the Revised Code, or an administrative

agency proceeding in another state;

(4) He has not acknowledged paternity of the child pursuant to sections 3111.21t03111.35 of

the Revised Code.

§3107.07. Who need not consent

Consent to adoption is not required of any of the following:

(A) A parent of a minor, when it is alleged in the adoption petition and the court, after proper
service of notice and hearing, finds by clear and convineing evidence that the parent has failed
without justifiable cause to provide more than de minimis contact with the minor or to provide
for the maintenance and support of the minor as required by law or judicial decree for a period of
at least one year immediately preceding either the {iling of the adoption petition or the placement
of the minor in the home of the petitioner.

(B) The putative father of a minor if either of the following applies:

(1) The putative father fails Lo register as the minor's putative father with the putative father
registry established under section 3 107.062 [3107.06.2] of the Revised Code not later than thirty
days after the minor's birth; :
(2) The court finds, after proper service of notice and hearing, that any of the following are the
case:

(a) The putative father is not the father of the minor;

(b) The putative father has wilifully sbandoned or failed to carc for and support the minor;

() The putative father has willfully abandoned the mother of the minor during her pregnancy
and up to the time of her sarrender of the minor, or the minor's placement in the home of the
petitioner, whichever ocours first.

Appx. Page _ z



§ 3107.15 Effect of adoption

(A) A final decree of adoption and an interlocutory order of adoption that has become final as
issucd by a court of this state, or a decree issucd by a jurisdiction outside this state as recognized
pursuant to seciion 3107.18 of the Revised Code, shall have the following effects as to all matters
within the jurisdiction or before a court of this state, whether issued before or after May 30,

1996:

(1) Bxcept with respect to a spousc of the petitioner and relatives of the spouse, to relieve the
biological or other legal parents of the adopted person of all parental rights and responsibilities,
and 1o terminate all legal relationships between the adopted person and the adopted person's
relatives, including the adopted person's biclogical or other legal parents, so that the adopted
person thereafler is a stranger to the adopted person's former relatives for all purposes including
inheritance and the interpretation or construction of documents, statutes, and mstruments,
whether executed before or after the adoption is decreed, which do not expressty include the
person by name or by some designation not based on a parcnt and child or blood relationship;

(2) To creatc the relationship of parent and child between petitioner and the adopted person, as if
the adopted person were a Jegitimate blood descendant of the petitioner, for all purposes _
including inheritance and applicability of statutes, documents, and mstruments, whether executed
before or after the adoption is decreed, and whether executed or created before or after May 30,
1996, which do not expressly cxclude an adopled person from their operation or effect;

(3) Notwithstanding division (A}2) of this section, a person who is eighteen years of age or
older at the time the person is adopted, and the adopted person's lineal descendants, are not
included as recipients of gifts, devises, bequests, or other transfers of property, including
transfers in trust made to a class of persons including, but not limited to, children, grandchildren,
heirs, issue, lincal descendants, and next of kin, for purposes of inheritance and applicability of
statutes, documents, and instruments, whether executed or created before or after May 30, 1996,
anless the document or mstrument expressly includes the adopted person by name or expressly
states that it includes a person who is eighteen years of age or older at the time the person is
adopted.

(B) Notwithstanding division (A) of this section, if a parent of a child dies without the
relationship of parent and child having been previously terminated and a spouse of the living
parent thereafter adopts the child, the child's rights from or through the deceased parent for all
purposes, including inheritance and applicability or construction of documents, statutes, and
instruments, arc not restricted or curtailed by the adoption.

(C) Notwithstanding division (A) of this section, if the relationship of parent and child has not
been terminated between a parent and that parent's child and a spousc of the other parent of the
child adopts the child, a grandparent’s or relative's right to companionship or visitation pursuant
to section 3109.11 of the Revised Code is not restricted or curtailed by the adoption.

(D) An interfocutory order of adoption, while it is in force, has the same legal effect as a final
decree of adoption. If an interlocutory order of adoption is vacated, it shall be as though void
from ite issuance, and the rights, liabilities, and status ol all affected persons that have not
become vested are governed accordingly.

Appx. Page 4



§ 3111.03. Presumption of paternity

{A) A man is presumed to be the natural father of a child under any of the following
circumstances:

(1) The man and the child's mother are or have been married to cach other, and the child 1s born
during the marriage or is born within three hundred days after the magriage 1s terminated by
death, anniulment, divorce, or dissolution or after the man and the child's mother separate
pursuant to a separation agreement. ‘ '

§ 5103.15. Agreement for temporary custody or surrender of permanent custody

...(B)2) The parents of a child less than six months of age may enter into an agreement with a
private child placing agency surrendering the child into the permanent custody of the agency
without juvenile court approval if the agreement is execuied solely for the purpose of obtaining
the adoption of the child. The agency shall, not later than two business days after enfering into
the agreement, notify the juvenile court. The agency also shall notify the court not later than two
business days after the agency places the child for adoption. The court shall journalize the
notices it receives under division (B}2) of this section.

Appx. Page ﬁ_:):_"m
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