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THIS IS NOT A CASE OF PUBLIC OR GREAT GENERAL INTEREST

Can a roniantic partner take custody of a ehild away from a biological umnarried mother

absent the mother's consent or without a finding that the mother is rmsuitable? The case and

statutory law in this state has said "no". See ORC 3109.042 and hi Re Perales 52 Ohio St 2d 89

(1977). In the casc of In Re Lucy Kathleen Mullen, both the Ohio First District Court of Appeals

and the Hainilton County Juvenile Court have found that biological mother, Kelly Mullen

(hereinafter, Mother), is suitable to parent her daughter, Lucy Mullen, and she did not

contractually relinquish custody of her child to Michele Hobbs. The case law regarding a non-

parcnt obtaining custody of a child away from a parent has already been widely established by

the Ohio Supreme Court, most notably in the case In Re Perales 52 Ohio St 2°d 89 (1977). This

case held, "A non-parent may obtain custody of a child only if a preponderance of evidence

indicates abandoiunent, contractual relinquishment of custody, total inability to provide care or

support, or that the parents are otherwise unsuitable, that is, that an award of custody would be

detrimental to the child.

In this case, the trial court found that Ms. Hobbs failed to establish Mother was

unsuitable to care for her dauglitei- because she had contractually relinquished custody. The trial

court noted Mother testified as did all of Mother's witnesses that Mother never intended to give

custody to Ms. Hobbs.

Further, Mother presented substantive evidence supporting her testirnony including: Lucy

was given the saine last name as her 2viother wiPn no hyphenated referenee to Ms. Hobbs, all

Mother's witnesses testified it was their understanding that Lucy would have one Mother and

one Father, and finally, all Mother's witnesses understood Ms. Hobbs would be an interested

par-tner but would never have legal custody. Ms. Hobbs points to the fact that Mother signed a
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Will, Medical Power of Attorney, and General Power of Attorney stating that upon Mother's

death or disability, it was Mother's intent that Ms. Hobbs could care for her child. However, as

the trial court noted, every document Mother signed was Lmilaterally revocable by her siguifying

Motlrer's continuous and unwavering intent to never relinquish custody of her daughter.

The trial court goes on to note that in 2002, the Ohio Suprcme Coui-t held a parent and

non-parent could share custody of a cliild or children provided the parties agreed, pnt their

agreement in writing, filed it wit.b the Juvenile Court or another court of competent jurisdiction,

and allowed that court to make a finding the agreement was in the best interest of the child or

children. In Re Bonfaeld, 97 Ohio St 3d 387 (2002). Because Lucy was born in 2005, well after

the 2002 Bonfield decision, Mother had every right to rely upon the Bonfield findings and

according to the trial court, Mother did so.

There was a plethora of testimony at the trial court level indicating Ms. IIobbs attempted

to have Mother sign a shared custody document before Lucy was born and several times after

Lucy's birth. However, Mother continnously refused to sign any document relinquishing

custody of her daughter to anyone. Ms. Hobbs argues that, as a gay woman, she should have

superior rights than those awarded to other non-parents under Ohio statutory and case law. There

is no basis for her argument for superior rights; this case represents an application of Bonjield

and Perales holdings to this specific set of facts. It is not a case of public or great general

interest.

In the past, this Court has been unwilling to expand the definition of a parent as Ms.

Ilobbs requests (See In Re Bonfaeld, 97 Ohio St 3d 287 (2002).) Ms. Hobbs requested relief lies

with the Ohio General Assembly and any legislative moditication the Assembly might deem

appropriate.
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As to Ms. Hobbs' Motion for Stay, pursuant to Ohio Juvenile Rule 13, a temporary

visitation order may be permitted by a non-parent only pending the outcome of a pending

custody dispute. In this case, Ms. Hobbs' Petition for Custody was dismissed by Hamilton

County Juvenile Court. That Entry was affinned by the First District Court of Appeals.

Therefore, there is no juiisdiction for this Court to award visitation and there is no legal basis for

a stay order. Lucy has not resided with Ms. Hobbs since she was two years old. She has spent a

few hours with Ms. Hobbs per week during the pe rdency of the actions in the lower courts.

However, there is no evidenee and it is a misrepresentation of the record to indicate Lucy has

expericnced any "severc emotional and psychological harm" as a result of not seeing Ms. Hobbs.

STATEMENT OF THE CASE AND FACTS

A. PROCEDURAL POSTURI3

Ms. Mullen and Ms. Hobbs began living together in a romantic relationship in 2003. On July

25, 2005, Ms. Mullen gave birth to her daughter, Lucy Mullen. In 2007, Ms. Mullen temiinated

her romantic relationship with Ms. Hobbs. Ms. Mullen and her daughter moved from the

residence the three had previously shared.

In the Magistrate's Decision dated Deceinber 22, 2008, the Magistrate found "The Court

agrees with Ms. Mullen's attorney that she has been actively involved in earing for Lucy every

day since she has been born and has never abandoned the child in any way. There is no disputc

that Ms. Mullen has always acted as Lucy's mother and provided her with the love and support

that she needs." He went on to find, "Ms. Mullen should be the primary residentia] custodian."

Mother filed objections to the portion of this Decision in which the Magistrate found, that even
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though Motlier was suitable to parent her child, the court still had the right to disturb Mother's

sole custodial rights granted to her by Ohio statutc as an unmarried mother. See ORC 3109.42.

On April 13, 2009, the trial court agreed with Mother and dismissed Ms. Hobbs' Petition for

Shared Custody, tetminated Ms. Hobbs' visitation rights, and affinned Motlier's sole custodial

rights of her daughter, Lucy Mullen. Thercafter, Ms. Hobbs' moved for a stay of the order

terminating visitation and said stay was granted.

Mother filed an Appeal aud the First Distiict Court of Appeals found "the trial court did not

have jurisdiction to stay, pending appeal, the termination of its interim visitation order" and

tenninated visitation rights.

B. STATEMENT OF FACTS

Ms. Hobbs and Mother were involved in a rontantic relationship and began living together in

2003. ln July 2005, Mother gave birth to her daughter, Lucy Mullen. According to Mother, the

parties agreed the cliild would have one mommy and one daddy. Scott Liming agreed to be the

speim donor necessary for Lucy's conception and he signed a Donor/Recipient Agreenient

relinquishing his custodial rights and giving Mother the sole right to parent any child that

resulted from his donation.

During the titne Motller was pregnant, she testified Ms. Hobbs assisted her as did a number

of other people including family and fiiends. Mother testified repeatedly that at no time did she

ever entertain the idea of reliiiquishing custody of her daughter to anyone.

Mother acknowledged that she did con,plete a Will and Powers of Attorney giving Ms.

Hobbs rights to parent Lucy only upon Mother's death or disability. Those documents were all

revocable at will by Motlier and indeed, were ail revoked prior to the first heating in Juvenile

Court.
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Although Mother testified iUls. Hobbs repeatedly asked Mottrer to enter into a shared custody

agreement to fornialize the division of custody, Mother unilaterally, continuously, and

completely refused to sign any such documcnt. After Lucy was boni, Mother testified she

becaine extrernely concerned about Ms. Hobbs' behavior. Mother specifically complained about

the fact that Ms. Hobbs was staying at bars, drinking, and continuing a"party life style" rather

than remaining at home with Motlier and Lucy.

While Lucy was an infant, Mother testified a number of parties helped take care of Lucy

including Mother, Ms. Hobbs, the child's regular babysitter, her Father, Scott Liming, her

Father's partner, as well as grandparents and other friends and family of the child. However,

Mother also testified that it was she who orchestrated Lucy's care every day. Mother was the

one who arranged for Lucy to be fed, clotlied, and cared for on a daily basis. As the trial court

correctly noted, botli Ms. Hobbs and Mother were well aware of the process to legally share

custody between a parent and a non-parent in the State of Ohio. Despite that, Mother

continuously and repeatedly refused to enter into any written agreement with Ms. Hobbs that

would relinquish any of her custodial rights.

Ms. Hobbs relies heavily on the doct7ine of "implied contract" demanding that Mother's

actions should be evidence that she intended to give Ms. 13obbs partial custody of her daughter.

However, as the trial court noted, Mother earefully kept all rights to parental decision making

and retained the right to revoke any temporary powers given by hcr to anyone. The trial court

relied most heavily on the fact that Mother repeatedly refused entering into any legally

enforceable shared custody agreement with Ms. Hobbs. The Court of Appeals found that this

was competent credible evidence Mother never intended overtly or impliedly to relinquish
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custody of her daughter. Therefore, the Court of Appeals refused to distui-b the trial court's

decision on appeal.

ARGUMENT IN SUPPORT OF PROPOSITION OF I-AW

When a parent is found to be suitable, a court may not disturb that parent's rights

to sole cnstody.

A. INTRODUC"1'ION

The decisions by the trial court arid the Court of Appeals in this case have upheld

the 2002 Bonfield holdings, namely, that in order for a parent and non-parent to share

cnstody they must reach an ag-eement, reduce the agreement to writing, file the

agreement with juvenile court or a court of competent jurisdiction, and have the court

find that the agreement is in the best interest of the child or children. This case is simply

an application of that law. It has 1cnig been held by this Court, most specifically in the

case, In Re Perales, that a parent can forfeit custodial rights if the parent is found to be

unsuitable because that parent contractually relinquished custody of the child, has a total

inability to provide care and support of the child, or the parent is othcrwise unsuitable.

However, no court below, not the Magistrate, not the trial court, not the Appellate Court

ever made any finding that Mother was anything other than an appropriate, suitable, and

loving to parent her daughter. As such, the Court remains rmable to disturb Mother's sole

custodial rights.
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B. 'f1IERE WAS NO CONTRACT RELIN^L1IS1i1NG CUSTODY

In this case Mother testified that Ms. Hobbs repeatedly requested shc sign a

shared custody agreement. Ms. Hobbs had visited an attonrey and had a shared custody

agreement drafted. The parties discussed the issue even before Lucy was born. Mother

stated repeatedly she was aware of tlie shared custody contract and she told Ms. Hobbs

she would never sign it for the simple fact that Mother was not agreeable to relinquishing

her sole custodial rights.

Mother had Ms. Hobbs and a number of other parties help her care for her

daughter, Lucy. However, there was never any evidence presented that snbstantiated

Mother intended to relinquish her custodial rights other than through a Will and Powers

of Attorney and that was only upon Mother's death or disability. 'fhere was absolutely

no evidence presented showing that Mother wanted to relinquish her custodial rights

while Mother was alive and well. In this country, it is required that parties who wish to

transfer real estate or cars put that agreement in writing. The Bonfield case requires that

the transfer of custody of a child be in writing as well. Evidence is clear that both Ms.

Hobbs and Mother were well aware of the Bonfield case and its requirements prior to

Lucy's birth. The solc reason there is no signed shared custody agreement is because

Mother never wanted to share custody of her daughter, and therefore, never sigued any

such agreement.

C. THE COURTS C()RRECTLY FOUND THAT MOTHER NEVER
CONTRACTUALLY RELTNC^UISHED CUSTODY OF HER DAUGHTER

The trial court found Mother took good care of her daughter, nurtured her

daughter, and provided for her daughter with the help of family, fiiends, the child's
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father, and Ms. Hobbs. The trial court correctly found that every document signed by

Mother giving anyone any power over her daughter was completely revocable by Mother

at any time. By signing the DonorlRecipient Agreement, Father gave Mother alone full

power over the child. The trial court also found that the unofficial hospital Birth

Certifrcate, Birth Notices, and Aimouncements were ceremonial in nature and carried no

force against the Mother. Because Mother was never foLind to be unsuitable by having

contractually relinquished hcr custodial rights to her daughter, the decisions of the trial

court and Appellate Court shonld stand.

CONCLUSION

Ms. Hobbs has asked for supcrior- parenting rights because of her sexual orientation.

There is established law in Ohio that allows a parent and a non-parent to share custody of a child

if the parties are in agreement. There is current law in Ohio that allows a non-parent to have

custody of a child over a biological parent's objections if the biological parent is found to be

umsuitable. Ms. Hobbs asks that this Court expand the law to allow her to take custody of a child

from a suitable parent that has not contractually relinquished her custodial rights. Such

expausion of the law is a matter for the General Assembly. /3onifielct and In Re Perales did an

extensive analysis of how a non-parent can obtain shared or sole custody of a child from a

biological parent. Nothing in the fact pattern herein changes these cases or requires expansion of

previous holdings. This case is a straight foiward application of the law by the courts below.

Ms. Hobbs failed to show by clear and convineing evidence that Mother contractually

relinquislied her custodial rights. The current Ohio law does not prohibit same sex couples from

sharing custody of children as Ms. Hobbs alleges. Same sex couples can share custody in the
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way they have been legally permitted to do since 2002 under the Bonfield case. What the ctirrent

case law does do, however, is prohibit a non-parent frotn taking custody away from a legally

suitable and appropriate biological parent. `I'he First District Court of Appeals upheld the trial

court's decision in this case finding that Mother was a lcgaily suitable and appropriate parent,

and therefore, no court has the rigltt to disturb her custodial rights. Because the issue in this casv

has been soundly and appropriately decided by the coutts below, this Court should decline to

accept jurisdiction. The public and general interest in this issue has been satisfied by the

decisions of the courts below and previous statutory and case law.

Karen P. Meyfzf 0059424
LUTZ, CORNETET, MEYER & RUSH CO.,
LPA
123 Boggs Lane
Cincitmati, Ohio 45246
Phone:(513)771-2444
Fax: (513) 771-2447
E-Mail: laneyer c^lcmrlaw.com
COUNSEL FOR APPELLEE and CROSS
APPELLANT, KELLY MULLEN
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Sz'7[.vrA S. HENDON, Presiding Judge.

(^]) This case involves a custody dispute among three parties.

Defendant-appellee/cross-appellant Kelly Mullen is Lucy Mullen's biological

tnother, Defendant-appellee Scott Liming is Lucy's biological father. Liniing had

donated his sperm for Lucy's conception and had signed an agreement with

Mullen relinquishing his parental rights. He, nevertheless, had played a limited

role in Lucy's life, Plaintiff-appellant/cross-appeIlee Michelle Hobbs was

Mullen's life partner before and after Lucy's birth. Hobbs, Mullen, and Lucy lived

together, It is beyond dispute that Hobbs had an active role in Lucy's life.

A Complicated Situation

{¶2} Hobbs's and Mullen's relationship ended wlien Lucy was

approximately two years old. Mullen and Lucy moved out. Hobbs petitioned the

juvenile court for shared custody of Lucy. Roughly one month later, Liming filed

a complaint for sole custody of Lucy and also petitioned the court for sliared

custody.

(1[3J Hobbs's and Liming's cases were consolidated. A magistrate heard

the cases, awarded Hobbs shared custody, but did not rule on Liming's complaint

or petition. Liniing and Mullen objected. 'fhe trial court sustained the

objections, holding, in relevant part, that Mullen had never contractually

relinquished anv of her parental rights regarding Lucy. The court dismissed

Liming's complaint and petition on the basis that Liming had filed under the

wrong ltevised Code section, but the count did determine that Liming was Lucy's

father. The court noted that Liming had the option of entering into a shared-

parenting agreement with Mullen, or that he could, even without Mullen's
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consent, petition the court for an allocation of parental rights and

responsibilities. At Hobbs's request the court stayed the termination of its

interim. visitation order allowing Hobbs liniited visitation with Lucy, pending

these appeals.

(14} Hobbs has appealed. Mullen has cross-appealed on the issue of

visitation. We address first Hobbs's assignment of error, in which she argues that

the trial court erred when it determined that Mullen had not contractually

relinquished some of her parental rights in favor of shared custody with Hobbs.

Standard of Review

{¶5} Hobbs contends that we must accept the trial court's fincfings of fact

as true, absent an abuse of discretion, but that we must deterniine de novo

whether Mullen had contractually relinquished any of her parental rights. While

appellate review of contractual disputes often proceeds in this manner, the Ohio

Supreme Court delineated our standard of review in Masiito v. Masitto.r There,

the court held that "[wjhether or not a parent relinquishes rights to custody is a

question of fact which, once determined, will be upheld on appeal if there is some

reliable, credible evidence to support the finding."2

Contractual Relinquishment

{1[6} It is well established in Ohio that a parent may contractually

relinquish parental rights to a third-party nonparent.3 And in IrI re Bonfield,4 the

Ohio Supreme Court recognized that a parent may voluntarily relinquish sole

r(1986), 22 Ohio St.3d 63,488 N.L.2d 857.
^ Id. at 66, 488 N.E.2d 857.
a In re Perales (1977), 52 Ohio St.2d 89, 369 N.E.2d 1047; see, also, Masitto, supra; Clar•k U.
Bayer (1877), 32 Ohio St. 299; Ihe re Bailey, ist Dist_ Nos. C-o4ooi4 and C-o4o479, 2005-Ohio-
3039.
4 97 Ohio St.3d 387, 2oo2-Ohio-666o, 78o N.E.2d 241. >aT r^t

A Lnty
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custody of a child in favor of shared custody with a nonparent. A court must look

to the parent's conduct "taken as whole" to determine if there has been a

contractual relinquishment.s

{17} Hobbs argues that Mullen's conduct unequivocally demonstrated

that Mullen had given Hobbs shared custody of Lucy. Hobbs points to the

following findings by the trial court in support of her argument: (i) that she and

Mullen had planned for and liad paid for the pregnancy together; (2) that I Iobbs

was present at Lucy's birth; (,3) that Hobbs's nanie appeared on the ceremonial

birth certificate; (4) that she and Mullen jointly cared for Lucy; (5) that she and

Mullen had held themselves out as and had acted as a family; (5) that Mullen,

Lucy, and others had referred to Hobbs as "Momma"; (6) that Mullen's will

named Hobbs as Lucy's guardian; and (7) that Mullen had executed a general

durable power of attorney and a health-care power of attorriey giving Hobbs the

ability to make school, health, and other decisions for Lucy.

{¶S} We agree that this is strong evidence that Mullen had intended to

give Hobbs shared custody of Lucy, but we are not persuaded that the trial court

erred. As the trial court noted, the documents that gave Hobbs parental decision-

making powers were given at Mullen's discretion, and Mullen always retained the

unilateral right to revoke them. The trial court also relied on testimony froin

Mullen and others that Mullen had never intended that Hobbs share in the child's

legal custody. The trial courC relied most heavily, however, on the fact that

Mullen had repeatedly refused to enter into a legally enforceable shared-custody

agreement with Hobbs when prescnted with the option to do so.b

- ----- - -------

b ^aB(lRft(',14,supra. tlLC ^ l,^QQA
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{1f9} Since the trial court's decision is supported by competent, credible

evidence, we will not disturb it on appeal.7

The Significance of Bonfeld

{JJ10} In Bonfield, the Ohio Supreme Court held that a parent is bound by

his or her voluntary, written agreement to share custodial rights with a non-

parent, provided that there has been a judicial determination tlrat such an

agreement is in the best interest of the child involved.8

{¶11} 1-lobbs contends that affirming the trial court would set an

improper precedent requiring a nonparent, in cases where adoption is not an

option, to have a Bonfield-type agreement to establish shared custody. We agree

with Hobbs that the law does not require a written agreement to establish shared

custody, but the trial court did not make a contrary determination.

{¶12} As we have already noted, in Perales, the Ohio Supreme Court held

that a contractual relinquishment of parental rights can be demonstrated by a

parent's conduct. It did not hold that a relinquishment must be written. We find

no reason, nor did the trial court, why a partial relinquishment in favor of shared

custody cannot be proved in the same way-i.e., through conduct. The

significance of Bonfield to the trial court was that Mullen had known that;a

BonfieId-type agreement was an option, but had repeatedly refused to enter into

one. The court used this as evidence of Mul]en's intent not to share legal custody

of Lucy ivith Hobbs.

7 Cf. In re Jones, 2d Dist. No. 2000 CA 56, 2002-Ohio-2279.
'See I9on,,7eld, supra.

5
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Liming's Role

(¶13) Finally, Hobbs argues that the trial court erred when it determined

that Liming had not relinquished his parental rights to both Mullen and Hobbs.

We find no error. There is competent, credible evidence in the record that the

donor-recipient agreement in which Liming agreed to retinquish his parental

rigbts was only between Liming-the donor-and Mullen-the recipient. There

was no contract between Hobbs and Liming. 'rhis argument has no rnerit.

{¶14} I-Iobbs's assignment of error is overruled.

Mullen's Cross-Appeal on the Issue of Visitation

{¶15} Mullen raises one assignment of error. She contends that the trial

court did not have jurisdiction to stay, pending appcal, the termination of its

interim visitation order. She is correct.

{¶16} Juv.R. 13 allows a juvenile court to set temporary visitation orders

pending the outcome of a custody dispute. Once the underlying case is disposed

of, however, the trial court's judginent supersedes the teniporary order and the

temporary order ceases to exist.9 Since the visitation order at issue became a

legal nullity once the hial court ruled on the merits of this case, there was no legal

basis for a stay order. Hobbs has no visitation rights. We sustain Mullen's

assignment of error.

Conclusion

{¶17} We do not doubt that Hobbs bonded with Lucy. The record is

replete with eyidence that Hobbs loves this little girl. But the trial court did not

err. Hobbs has no legal right to share in Lucy's custody. We, therefore, tlf"

9 See Smith v. Quigg (Mar. 22, 2oo6) 5th Dist No. 20o6-Ohio-1494,1136•

6
i
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the trial court's judgment to the extent that it denied shared custody. And upon

our determination that the trial cottrt had no authority to stay the terntination of

its interim visitation order, we vacate the stay order.

Judgment affirmed in part and vacated in part.

SUNDI?RMANN and CtINNTNGFIAA'IJJ., concur.

PleaselVote: I

The court has recorded its own entry on the date of the release of this

decision.

7
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IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAIVIILTON COUNTY, OHIO

IN RE: LUCY KATHLEEN MULLEN APPEAL NOS. C-090285,
C-090407

MICHELLE HOBBS, TRIAL NO. F-07-2803X

P lainti ff-Appellant/Cross-Appellee

vs.

KELLY MULLEN,

Defendant-Appel ] e e/Cross-Appellant,

and

SCOTT LIMING,

Defendant-Appellee.

JUflGMENT EN1RY.

-- --- '
This cause was heard upon the appeal, the record, the brieis, and arguments.

The judgment of the trial court is affitzned in part and vacate in part for the reasons set

forth in the Decision filed this date.

Further, the court holds that there were reasonable grounds for rhis appeal, allows no

penalty and orders that costs are taxed under App. R. 24.

The Court fiuther orders that 1) a copy of this Judgment with a copy of the Decision

attached constitutes the mandate, and 2) the mandate be sent to the triall court for execution under

App. R. 27.

To The Clerk:

Enter upon the Journal of the Court on December 31, 2009 per Order of the Court.
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IN RE: LUCY MULLEN § F07-2803

§ ENTIZY REJECTING THE
MAGISTRA.T'E'S DECISION

This cause came to be heard upon the objections of the tnother, through counsel, and
upon the objections of the alleged father, through counsel, to the Magistrate's Decision dated
12-22-2008. The hearings before the Magistrate were recorded, transcribed, and reviewed along
with the case file. The documentary evidence presented at the trial was reviewed.

Attorney Yiarert Meyer, represents the mother, Kelly Mullen.
Attorneys Lisa Meeks and Christopher Clark, represent the petitioner, the mother's
former relationship partner, Michele I-Iobbs.
Attorney Terry Tranter, represents the alleged father, Scott Liming.

The child under consideration is Lucy Mullen, DOB 7-25-2005, now 3%z years old.

The -mother and the petitioner were involved in a Iong tetm, same sex, committed
relationship that included living together and building a house together. In 2003 the mother and
the petitioner decided to have a child. The mother was to bear the child with the emotional and
financial support of the petitioner. The mother asked a friend of the petitioner, Scott Liming, to
provide the sperm necessary to conceive the child_ Mr. Liming agreed to donate his spertn. The
moiber and Mr. Liming signed a donor-recipient agreement that Mr. Liming would have rio
parental rights or responsibilities:

The mother became pregnant. The petitioner was att active participant in preparing for the
child's birth including accompanying the mother for doctor visits and Lamaze classes, paying
medical bills and being present at the actual birth. -

For approximately two years after the birth the mother and the petitioner jointly cared for
the child. Though the partners' relationship was begitming to deteriorate, they lived together as a
family, each providing for the child's well being. The alleged father also became involved with
ttie child. In 2007 the mother and the petitioner severed thcir relationship and separated. The
mother left the house and took the child with her. She then refused to allow the petitioner to have
any contact with the child.

On 12-20-2007 the petitioner filed a complaint for shared custody of the child. She
requested that the court recognize her as a co-custodian and allocate her shared custody rights.

On 1-30-2008 Mr. Liniing filed a contplaint rcquesting sole custody and also a petition
requestingjoint/shared cttstody with the niother.
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On 4-23-2008 the petitioner, Ms. Hobbs, was awarded interini visitation with the child
pending the final detemtination of the custody litigation. This interim visitation is still occurring
at this time.

On 7-28-2008 and 7-29-2008 the Magistrate held evidentiary hearings considering the
cotnplaint and petitions. The Magistrate entered a Decision on 12-22-2008 granting the
petitioner's motion for shared custody of the cluld. It is to this Magistrate's Decision, particularly
the grant of shared custody to the petitioner that the mother and the alleged father now object.

The alleged father's coniplaait and petition for custody were not addressed by the
Magistrate, apparently so that the alleged f-ather and the mother could enter into a private
agi-eernent. Ii does not appear ihat the objections irled by eidter the alleged iather or the mother
concertt this treatment of the alleged father's complaint and petition. But it is necessary for this
Court to examine and rule upon the Magistrate's Decision regarding the father's complaint and
petition in order to fully decide the issttes presented.

Ohio castody law is founded upon the best interests of a child, but rights of competing
parties are determined bv the parties' relationship to the child. Parents stand upon an equality in
determining those rights.] But a non parent must yield to the paramount right of a parent, and can
only invade the constitutional protection of parent /child custody upon a showing of parental
abandonment, contractual relinquishment of custody, total inability to provide care or support, or
that the parents are otherwise unsuitable.Z

Where relationships are complicated as in the instant case, the legal relationship to the
child must be establi.shed first for each party_3

' ORC 3109.03. Fqual parental rights of father and motber.
ORC 311 1.01(B).; ORC 3I09.042.; 3109.04 (D)
In Re Colvin, 2008 Ohio 3927, Ohio Appellate Court, 5°i District, Guernsey County; /n Re S1ose, 208 Ohio 5457, Ohio
Appellate Court, 9'h District, 3Wrk County

Z In re Perales, 52 OS 2nd 89 (1977); ffarry vs Rolfe. 2008 Ohio 3131 Ohio Appellate Court 8'h llistrict Cuyahoga Couiity;
see also con.r47utionnl sanctity aJporents: Troxel vs Granvifle, 530 US 57 (2000); Michael H. v Gerold D., 491 US 110 (1989);
Sancosky v. Kramer, 455 US 745 (1982).

ORC 3111.01. Deflnition and extent of parent and cltild relationship.
(A) As uscd in sections 311101 to 3111.85 of thc Revised Code, "parent and child relationship" means the legal relationship

ttrat exists between a ohild and the child's natural or adoptive parents and upon which those ;rectinns und any othcr provision of
the Revised Code conler or irnpose rights, pnvileges,duties, and obligations.'lhe "parent and child relationship" includes thc
mother and child relationship and thc father and child relationship.

(II) The parent and child relationship extends equally to all children and all parents, regardless of the marital status of the
parents.

. See, In Re JDM, 204 Ohio 5409, Ohio Appellate Court I2" District, Warren County (2004); Ir. re Adop(ion of Remns,
52 Ohio App. 3`d 52, 10" District, Franklin County, (1989),
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Mother - Kelly Mullen

No one contests that Kelly Mullen is the biological and natural mother of the child and
that she gave birth to the child. The various petitions, motions and briefs by the parties all refer
to her as the mother. Evidence showed that the child was physically attached to her at birth when
the umbilical cord was cut. In Ohio the natural mother relationship may be established by a
showing that that she gave birth to the child.4 Therefore the Magistrate correctly considered that
Kelty Mutlen is the legal natural parent and mother of the child under Ohio law.

At the tinte of birth, the motlier was not married. In accordance with Ohio Law, the child
was in the legal custody of the mother at birth, by operation of law.5

Alleged Father - Scott Liming

Although the alleged fiather's custody petition was not addressed by the Magistrate, the
determination of his legal relationship to the child is important because a non parent petition for
any form of custody must respect both legal parents. If the alleged fatlter is the legal f rther of the
child and did not permanently surrender his rights, then consideration must be given to him when
allocating custodial rights and responsibilities.

In 2004 Mr. Litning agreed to supply sperm for the mother so that she could conceive a
child- The mother and Mr. Liming signed a donor-recipient agreement that Mr. Liming would
have no parental rights or responsibilities.

The first consideration must be the statutes of Ohio regarding artificial insemination. The
donor-recipient agreement refers to the procedure contemplated by the parties as "alternative
insenunation" and generally follows the Ohio statutes referencing parental rights from artiticial
inseminafion- Those statutes specify that a donor for artificial insemination is not to be
considered the natural father of the child.6 -

4 ORC 3111.02(A) The parent and child relationship between a child and the child's naturzl motber niay be cstablished by
proof of her havfng gi ven birth to !he child
See also ORC 3111.17

s ORC 3 109.042. An unmarried Pcmale who gives birih to a child is time sole resideriiiat parcnt and legal custodian of the child
until a court of competent jurisdictiou issues an order designating another person as the residentiaf parent and legal custodian. A
court desiguating the residential pnrent and legal custodian ofa child described in this section shall treat t6e mother and father as
standing upon an equality when making the designaticn.

° ORC 31 I 1.95 (B) If a wornan is the subject of a nnn-spousal artiiicial insemination, the donor shall not be trealed in law or
regarded as the natural father of a child conceived as a result of the artiYScial irtseminalion, and a child so conceived shall not bc
treated in law or regarded as the natural chiid of the donor. No action or proceeding under ----- ffie Revised Code shalt afiect
these consequenees.



However this mother was apparently inipregnated by in vitro fertilization - not artificial
insemination. A strict reading of the Ohio statutory definition for artificial insemination does not
appear to include in vitrofertiiization.2 Though the Ohio statutes consider and define artificial
insemination and embryo donation,gOhio has no statute considering in vitro fertilization by
donor insemination where the embryo is replaced in the mother from whence it came. The
hospital and doctor did not follow the statutory process or give the notices required if artificial
insemination is provided.9 Further, some lower courts have opinioned that the Ohio artificial
inscmination statute only applies to anonymous donors.10 Though it could be argued that the
artificial insemination and embryo statutes impliedly encompass or extend to in vitro semen
donors who are known to the recipient, tftis Court declines to find that the alleged father is a non
parent by yirtue of those specific Ohio statutes under the circumstances of this case.

In his complaint and petition Mr. Liming referred to himself as the natural or biological
fatlier of the child. Along with his petition the alleged father wrote that patenuty has been
established by °birth certificate and colnpiaint far castody attached". It appears that the farher
claims entitlement to custody as a legal parent/father.

All parties apparently share the belief that the pregnancy resulted from the donor sperm
of Mr. Liming through in vitro fertilization although no genetic tests were taken after birth. Scott
Liming's name was placed on the birth certificate under the designation of father. Placement of
one's r,^tr, e on a birth certiiicate or signiag a biilh certificate no longer pres.umes or establishes
the parent /child relationship. However, the filing of a formal Acknowledgement of Patcmity
does: [ t Two days after the birth, Scott Linring and Kelly Mullen both signed and filed a duly
executed formal Acknowledgement of Patemiry which is on file in the Vital Statisties
Deparlment of the Ohio Departntent of Health.

Therefore the Magistrate properly considered Scott Liining as the legal, naturat
biological parent/father of the chiId-

° ORC 3111.88. Dcfinitions. (A) "Artificial insernination" means the introduction of scmen into the vagiaa, cervical canal, or
utcrus through instrunien[s or uthter artificial means.

s ORC 3111.97 (A) A woman who gives birth to a etrild bont as a result of emhryo donation shal l he treated in law and regarded
as the natural mother of the child,

ORC 3111.97 (D)--- A donor shall not be treated in law or regardcd as a parent of a child born as a result of embryo donation.
A donor shall have no parental responsibilities and shall have no right, obligation, or interest with res'pect to a chi[d resulting
from the donation.

'ORC3111.9Q;3111.91;31t1.93;3111.94.

1O C.O. vs bJ!S, h4 Ohio Misc Y'a 9(1994), Cuyahoga County, Ohio luvcnilc C:ouri.

° ORC 3 111.02, (A) ----------- The parcot and child relationship between a child and the natutal father of the child may be
establishcd by an acknowledgmcnt of paternity as provided in --- the Revised Code ---.

ORC 3111.23. The natural molhe, the man acknowledging he is [tte natural Cather, -, may file an acknowledgment of

patemity ---, acknowledging that the child is t6e child of [he. man who signed the acknowledgment. The acknowledgment of
paternity shall be made on the affidavit prepared pursuant to -- the Revised Code, shall be signed by the natural ntother artd the
man acknowlcdging that he is the natural father, and each signature shall he notarized.

ORC 3111.25. An aeknowledgment of paternity is final and enforceabfe without ratification hy a eourt when the
acknowledgment has been ffled wlth the ofliee of child support, the informalion on the acknowledgmcrnt has been en[ered in tlte
birth registry. and the acknowledgment hns not been rescinded and is not subject to possiblc reccs5ion ---



The next consideration is the effect of the donor-recipient agreement on the parental
rights of Mr. Liming. Despite his donor agreement, Mr. Liming's complaint for custody states
that "at no time has he ever agreed to any fomi of not having custody of his daughter and raising
his daughter".

The "Donor-Recipient a-neement on Insemination" signed by both the me[her and the
alleged father refers to Mr. Liming as "Donor". 5pecific provisions of the donor-recipient
agreement are itnportant to determine whether the allegcd fatheis custodial rights were
permanently contracted away.

The agreement sets out "the clear understanding that he will not dcrnand, request or
compel any guardianship, custody or visitation rights---Further donor acknowledges that he fully
understands that he would have no parental rights whatsoever --- his waivers shall prohibit any
actiorr for custody, guardianship, or visitation in any future situation.". The mother shall have
the "absolute authority and power to act witlt sole discretion as to all legal, fmancial, medical and
emotion needs of any c.hild/ren conceived"

There aie also clauses in the donor-recipient agreement that give the mother a unilateral
ability to later agree with the donor or others to establish custodial relationships and testamentary
desr; ."ations- The donor-recipient ar^^ernent provides that the donor is not responsible for child
support. The agreement may be amended in writing. It is specified that the written agreement is
the whole agreement and that there are no other promises understandings or representations. The
agreement is "final and irrevocable."

Importantly, the donor-agreement has a reference regarding possible adoption by "lter life
partner." and allows the donor to petition for custody but only if the "ehild is no longer ui the
custody of donor or donor's parnier, htichele Hobbs". Obviously a clerical C--ror reported 'donor'
instead of 'recipient'. Nevertlieless, this is the only mention of Ms. Hobbs in the donor-recipient
agreement.

Mr. Liming now asserts that he believed, contrary to the agreement, that he would have
parental rights or at least contact with the child. He based his belief upon discussions with the
mother and the petitioner. The agreement itself states that the agreement was drafted by attorney
Scott Knox, but attorney Knox states that he did not draft it. Even though the agreeinent was not
what he wanted, the alleged fatlier signed it anyway, being fully advised by his attnrney that it
did not meet his expectations and contained the clauses that no other representations were relied
upon and that the agreement was irrevocable.

Almost all of the dorror-recipient agreement was under the control oP the mother,
particularly all clauses relating to custody rights. Witlun the agreement the mother retained
complete control to unilaterally allow custody or companionship with others. The only clauses
adverse to her control were the donation fec and the forfeiture of her right to obtain financial
child support. Those were enough as consideration and the corrtract was valid when signed.
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It is pet-missible for a legal parent to contract away their legal custodial rights and such a
contract can be enforced against them.12

However, the father filed an affidavit with his petition claiming that after the birth of ttie
child, he and the mothe'r agreed that tliey would not abide by the donor agreement and that the
agreetnent was for naught. The mother filed an affidavit stating the same. These assertions are
nrade despite the irrevocability clause in the agreement. No written amendmcnt of the aereement
was submitted to the cottrt.

The failure to actually pay the nominal sum of money for each donation does not alonc
void the agreement as was suggested: But importantly, the recipient, Kelly Mullen and the.donor,
Scott Liming are the only two parties to the contract. Thus they may revoke their agreement and
hold it for naught as they have claimed to have done. The amendment clause overrides the
irrevocability clause, because the parties could ametld tlte agreement to delete any custodial or
support clauses that the parties would agree to amend.

The petitioner, Ms. Flobbs cannot enforce the agreement against either party as she was
not a party to the agreement and was not an intended third party beneficiary under contract law.
Thoagh slight reference was made to Ms. Hobbs in the agreement, the agreement did not indicate
that the performance was for the benefit of Ms. Hobbs and it did not satisfy any duty owed to
Ms. Idobbs by eit.her sigriior. At mcist, Ms. Hobbs rvas an incidental beneficiary and is not able to
enforee the agreenent.3

The alleged father has been a presence in the child's life since birth. '11te evidence reflects
that after the birth of the child he moved to Cincinnati to be closer and involved. The alleged
father has had regular contact with the child including overnight visits each month. The child has
her own furnished bedroom at his residence. The alleged father transports the child to pre-school
once each weck and financiallv contributes to the pre-school tuition.

The mother acknowledges the alleged father's involvement in the child's life ancl now
recognizes him as the legal, biological natural father of the child with custodial rights. It appears
that the tuother and alleged father now wish to enter into sonte type of shared parenting and child
support agreement.

Under the eirctunstances of this ease and in consideration of the above analysis, Scott
Liming is the legal, natural, biological father of the child witlr potential fuIl custodial rights equal
to the niother.

17 See, In Re. Dmeielle Bailey, 2005 Ohio 3039, Ohio Appellate Court I" District, Fiamilton Countv (contract with
third party careCaker); 6n Re D13, 116 OS 3`a 363(1967)(surrogacy eontraet upheld) Massito v{vlassito, 22 OS 3`d 63
(1986) (grandparent guardianship); See also ORC 5103.15 (vo(untary surrender to child caring agency); ORC
3107.07 (adoption consents); Tress[er v. Tre.csler, 32 Ohio App. 2nd 79, 3r° District, Defiance County (agreemenY to
stop child support in exchange for adoption consent).

" See, HtZ/ v Sonitri! of Soutfnvestern Ohiol, 36 OS 3'' 36 (1988); Lone Star vs Quaranta, 2003 Ohio 3287, Ohio
Appellate Court 71b District, Mahonirig County (2003) ; Restatement of 8ie Law 2"d, Contracts Section 302.



Petitioner - Michele Hobbs

In her filings, the petitioner refers to her relationshin with the child as "co parent"_ Ms.
Hobbs and the mother were involved in a long term con7mitted relationship, lived together and
shared property. They discussed and planned the conception and birth of the child togetber. The
petitioner contributed financially and emotionally both before and after the birth. The petitioner
had an active role in raising and caring for the child on a daily basis.

The legal equitable theories of De facto Parent, In Loco Parentis and Psychological
Parent have been relied upon in other jurisdictions to accord a person without genetic ties to a
chitd a legal designation and standing equal to the parents.13 Generally these theories rely upon a
four part test that considers if the petitioner Itad lived together with the child, if the legal parent
consented and fostered ttie relationship, if the petitioner assumed obligations artd responsibilities
of parenthood without expectation of conrpensation for a significant period of time, and if a
psychological bond between petitioner and child was formed.t'

I-Iowever, The Ohio Supreme Court in the case iaf bR re Bar field, h^< expressly decl ined
to consider the four part test or any of the theories that would give an equal co-parent status to a
person beyond those set out by the Ohio IegisIature.16 The Ohio Suprenie Court found it
inappropriate to broaden the natrow class of persons who are statutorily defined as parents." T'he
Ohio statutes indicate that there are three ways a parent and child relationship can be established
including natural parenthood, by adoption, or by other legal means in the Ohio Revised Code
that confer or impose rights, privileges, and duties upon certain individuals. 18

Therefore Ohio law does not provide for two same sex parertts to both be considered as
parents as under the circumstances in this case, even if the two persons agree.1a And also a
grandparent, stepparent or any other person cannot gain the legal status of "parent" by virtue of
discussion, agreement, finance or care giving deeds, no matter how extensive.

Tlierefore the Magistrate correctly considered that the petitioner Ms Hobbs is a legal nou
parent of the child in this case under Ohio law.

14 ENO vs LA9A^f, 71 N.E 2d 886 (Massachusetts 1999); In re Cirsrody of HSH-K, 533 NW 2°d 419,
(Wisconsia 1995); VC vs lvtJQ, 748 A 2nd 539 (New Jersey 2000).
1n re Custody ofHSH-K, 533 NW 2nd 419, (Wisconsio 1995)

16 In Re Bonfreld, 97 OS 3'^ 387 (2002); 2002 Ohio 6660
17 In Re QonJielr( 97 OS 3rd 387 at 393 (2002); 2002 Ohio 6660

ORC 3111.01; fn Re Bonfield, 97 OS 3`a 387 at 392 (2002); 2002 Ohio 6660; see also In Re Ray, C00436,
Ohio Appellate, Court t" District, Hamitton County (unreported 2001).

" 8" Re Nonfreld, 97 OS 3`4 387 (2002); 2002 Ohio 6660
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Non parent custody analysis - Michele Hobbs

A parent has constitutional rights paramount to other persons who are non parents?°
However, a non parent can obtain custodial rights of a child, surmounting the normally
paramount rigltts of legalparents.This concept has been long recognized in Iaw.21 The leading
and predominate case in this area of Ohio law is In Re Perales.22 That case atid the legion of
casas following it hoId out that a iwn parent iitay obtaiia custody of a child "only if a
preponderance of evidence indicates abandonment, contractual reiinquishmcnt of custody, total
inability to provide care or support, or that the parents are otherwise unsuitable, that is, that an
award of custody would be detrimental to the child."23

I

The petitioner's petition for custody properly cites the correct Statute, language and
allegations for custody consideration to a non parent, particularly due to alleged contractual
relinquishment.

The evidence showed that the mother takes good care for the child. She lias nurtured the
child and provided for her, albeit with the help of the petitioner and the alleged father. In cannot
be said that the mother abandoned this child, or that she is totally unable to provide care or
support for the child. She is not unsuitable, that is where continued custody would be detrimental
to the child_

The only remaining Pera?es consideration is whether the mother contractually
relinquished custody. The petitioner relies upon tfte mothers own words, documents, action and
deeds to show that the tnotlrer contractually relinquished at least partial custody rights in favor of

the petitioner.

In most non parent cases where contractual relinquishment is at issue, the relinquishment
is total. In those cases sole legal custody was awarded to the non parent.24 Even so, legal custody
by a non parent can be subject to the residual rights and responsibilities of the parents including
visitation, religious dccisions and child support if in the child's best interests 2'

20 7roxel vs Granvr(le, 530 US 57 (2000); Santosi.y v, Kramer,455 US 745 (1982); d4eyer v NeLraska., 262 US 390 (1923);
In re Perales, 52 OS 2nd 89 (1977),

" Clark v 6cryer, 32 OS 299 (I877).
22 In Re. Perales, 52 OS 2°' 89 (1977).
^ In re Perates, 52 OS 2"d 89 (1977).
24 Massito v Massito, 22 OS P 63 (1986) (grandparent gnardianship); In Re. Daniel7e Bailery, 2005 Ohio 3039, Ohio
Appellate Court 1" District, Hvnilton County (contract with third party caretaker); In re Galen, 203 Ohio 1298,
Ohio Appellate Court 3`a District, Seneca County (contract with parent and unfit too); In Re DB, 116 OS 3"

363(1967)(surrogacy contract uphe[d).
^ ORC 2151,011 Definitions (46) "rights, privileges, and responsibilities rentaining with the natural parent after the
transter of letial custody of the child, ine(uding, but not necessarily limited to, the privilege of reasonable visitation,
cqnsent to adoption, the privilege to determine the child's religious affiliation, and the responsibility for support.
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A contractual relinquishment of a portion or a share of custody is a more difficult
concept. Shared custody can have many meanings, from a mere visitation schedule, to joint
decision making in school matters, health and treatment issues, religious practice, discipline
principles etc. Sliared custody, like shared parenting, envisions communication and co-operation
between the custodians and seeks agreement rather tlian contentiousness.

And in tihis case there is also a legal fathcr who is sccking shared custodial rights. The
petitioner specifically requests fulI and equal participation in all decisions listed above and
alternating weeks with the child in her care. She considers the legal father for a lesser share
based on his previous limited role and suggests one weekend each n onth parenting thne with no
decision making as appropriate for him.

The notion that a non parent and a parent can formally share custody in Ohio was
reeently confinned in the Ohio Supreme Court case of In Re Bonfield.26 As outlined above the
Ohio Supreme Court ruled that a non parent and a parent cou]d riot enter into a shared garentina
plan, because the non parent was simply not considered a parent in Ohio. However the Court
stated that a non parent could enter ittto a shared custody agreement with a parent and such
would assumedly withstand attack by a third person, survive after death or relationship breakup
and control any disputes arising between the shared custodians.

The test.imony and evidence presented to the Magistrate showed a combined discussion
and decision to have a child with the stated intention that the ehild would live with both the
mother and the petitioner who would both care for her. The petitioner was an active participant
in preparing for the child's birth, emotionally, physically and finane'tatly. Along with the mother,
the petitioner signed hospital consent forrns regarding the in viiro process, its risks and egg
dispasal. 'Flze petitior_er was present at the actual birth. The hospital presented the couple with a
ceremonial birth certificate listing both the mother and the petitioner without designations.

Thc mother executed a Will naming the petitioner as the guardian of the child in the event
of the mother's death. The mother executed a General Durable Power of Attorney and a Hea]th
Care Power of Attorney granting the petitioner to ability to make school, healtl and other
decisions for the child. All three documents contained language that the petitioner is considered
by the mother to be the child's "co parent in every way".

For approximately two years after the birth the mother and the petitioner both cared for
the child, living together as a family. There are pictures, notes, e-mails and postcards where the
petitioner was referred as momn-ia, faniily ete. by the mother, child and others. 71te mother and
petitioner acted as a family and led others to believe that they shared responsibilities as equal
partners and parents of this cliild. Some of those friends and associates testified that they
understood the family to consist of two equal tnothers and a child.

26 In Re Bonfeld, 97 OS 3iH 387 (2002), 2002 Ohio 6660; see o(so In Re. JDM, 204 Ohio 5409, Ohio Appellate
Court 12" District, Warren County (2004)
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Thc mother t?stifted that she never u;tended to share the chiid and aiways considered the
child to be tiers - with the help and support of the petitioner - but aot as legal shared custodians.
The mother now denies that she ever considered the petitioner as an equal in custody. The baby
was given the sanie surname as the mother with no hyphenated reference to the petitioner. The
mother's witnesses and the father all testified their understanding that the child was to have only
one mommy and one daddy. They considered the petitioner an interested partncr but not sharing
in the legal custody of the child.

1'he petitioner asserts that the mother's implied actions of allowing her to be a part of the
child's tife, in combination with the mother's documents and words, are evidence that the mother
contractually relinquished a share of custody to her as co-custodian of the child, and that the
implied contract should now be enforced by this Court.

It is very impottatit to note that evety docunteut the mother signed was revocable by her.
The will and the power of attorney documents were revocable unitaterally and at any time. She
told the alleged fathcr that he would be in the child's iife; but made certain that the danor-
recipient agreement was completely at her discretion regarding custody. That donor-recipient
agreement contained clauses allowing her to grant any custody or care as she might unilaterally
detem7ine. 'I'he mother completely controlled each document.

The legal documents signed by the mother before the birth evidenced the parties'
knowlc^ lge tlta the mother, as the legal parent, had legal rights of custody care and control over
the child that were superior to the petitioner. In the Healtli Care Power of Attomey, the mother
listed the petitioner as her legal agent in a fiduciary capacity for her. She also listed the maternal
grandmother as a secondary agent. The power of attorney took immediate effect. There is
nothing in the instrunient that gives guidanee if the mother's wishes differed from the petitioner's,
such as a decision not to resuscitate the child - exeept the document was revocable at any time
by the mother and the nrother would then control - not the petitioner. The same revocability was
present in the General Durable Power of Attorney. The Last Will and Testament nominated the
petitioner as the guardian of the chitd but only upon the tnother's death. Of course this docuutent
was easily revocable too.

It appears that no reciprocal power of attomey was executed by thc petitioner in favor of
the mother because she already held and controiled all the custody rights that a power of attorney
might profess to give her. There was mention in testimony that the petitioner executed a will
with testamentary provisions for the nrother, but ttiere would be no need to nominate the mother
as guardian of the child because she is the child's legal parent with recognized custodial rights.

Same sex couples in Ohio who want to memorialize their committnent and agreements
concerning a child they consider as belonging to both of them may feel compelled to execute
suelt documents and add language that they consider each otlier as a co pareitt itt every way. 13ut
that addition does not change the revocability of thosa documents. These documents do not
really protect them if the couple separates. Adoption is generally not available under
circumstances like this case.27 These couples seek ways to allow them to legally have a secure
and stable faniily that does not have a traditional basis ofparentage or lineage_

2r ORC 3107.03
In Re Adop[ian of Doe, 130 OA 3M 288, , Ohio Appellate Court 9°i District, Sumrnit County (1998)
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However, Ohio has set out a proper and enforceable method to memorialize agreenients
between such couples. In 2002 the Ohio Supreme Court instructed that agreeing couples may file
their agreement for shared custody of a child with the Jnvenile Court and if it is in the clzild's best
interest, then the agreenient will be enforced.28The petitioner and the mother were considering
their decision to have this child in 2005 well after the I3onfield decision.29 They were
represented by counsel. Yet they chose not to enter into a shared custody agreement and present
it to the Court.

In fact, when presented with the idea of entering an enforceable shared custody
agreelnent as envisioned by the Ohio Supreme Court, the mother refu.sed repeatedly. It is noted
that though shared custody was diset*.ssed for some time by the petitioner and the mother, the
testitnony was unclear whether a shared custody agreement was actually drafted or presented, but
certainly the mother consistently refused to enter or sign any formal shared custody agreement.

The unofficial hospital birth certificate, birtli notices and announcements were
ceremonial in nature and carried no force against the mother. The consent form regarding health
risk and egg disposal carried no liability to the mother.

Importantly, in Bon.fteld there was not three persons involved, just two. And in Bonjield
the non pa^-en.t and parent in were in a,T•reement and would voluntarily enter an agre:,ment, wh.ich
the Ohio Supreme Court declared would not be disturbed, so long as the Juvenile Court agreed
that such was in the best interests of the cliild. T$e Ohio Supreme Court did not Itold that shared
custody could be rnandated to a parent who is not in agreement.

In Re Perales does not require that a contractual reli.nquishnient of custody be written.30
However under circumstances such as are ptesent in this'case a writing of the agreement between
the petitioner atid the mother would be instntctive and preferred to detemline whether a
eontractual relinquishment was made and how much custody vdas relinquished. Nothing can be
more im3portant than the custodial rights in a ehild, but many lesser contracts are required to be in
writing. 1 In Ohio, atiy real estate transaction, most wills, loan agreements and pre nuptial
agreements must be in writing.,32 The unplied contract ability to create a common law marriage
was abolished in Ohio in 1991.33 A shared custody agreement envisioned by the Ohio Supreme
Court in Bonfield woifld obviously need to be in writing in order to submit it to a court for
approval.34 It is diffficult if even possible to determine how much or what portion of custodial
rights a parent would be relinquishing when an implied contract encompasses only a share of
custody and is not reduced to writing.

z8 In Re. JDM, 204 Ohio 5409, Ollio Appellate Coutt ]2i° District, Warren County (2004)
39 In Re Bor felJ 97 OS 3r' 387 (2002), 2002 Ohio 6660

Li re Yerales, 52 OS 2nd 89 (1977). _
" ORC 1335 Statute oFFrauds
12 ORC 1335.04: ORC 2107.03; ORC 2107.60; 0RC1335.02
31 ORC 3105.12
ad In Re Bonfield, 97 OS 3'° 387 (2002), 2002 Oltio 6660
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The inost important factor in the determination of whether the niother's words, actions
and deeds amounted to a contractual relinquishment of some of her custodial rights was lier
coitsistent refusal to enter into a shared custody agreement envisioned under In Re Bonfield.3s
The petitioner and inother discussed this concept of shared custody several times from before
b'sih and after. Each time the mother refitsed to consider such an agreement_

1'he mother said things to the petitioner - her life partner, and to the alleged father that
were interpreted as promises. These were things that the father and the petitioner wanted to liear
at that time. She allowed the petitioner and ottiers to view the petitioner as part of a three,
sometimes four person family. The moflhe?'s intentions, motives and indications may have
changed over time. I-Iowever at all tinies the mother maintained control of the custodial rights to
the child, signing things only when she was fully.in controt or could revoke documents at her
rnnlateraI discretion. But when really pressed with conversatian about ente. ng a shared custody
agreenient that she could not revoke she refused to give away any custodial rights. The mother's
actions are not admirable but she did not want to give up her ct stodial rights to the petitioner or
anyone else.

A circumstance where the facts were very siniilar was considered shortly before the
&are& decision_ Jn that case the Appellate Couit upheld the Juvenile Coart finding that no
implied contraet or tmsuitability of the mother was proven 3s

The alleged father did not have a contract implied or otherwise that contractually
relinquished his custodial rights in favor of the petitioner. As noted earticr the petitioner was not
a party to the donor-recipient agreement and the mother retained complete control over the
father's ability to exercise custodial rights with the child. The petitioner does not consider the
alleged father equai to her regarding the child, primarily because he had signcd the donor -
recipient agreenient and has had less contact and care with the child than her.

Under the circumstances of this case the Magistrate erred in ruling that the mother
entered an intplied unwritten contract that relinquished sonie but not all of the mother's custodial
rights in the child. The Magistrate incorrectly forced shared ctistody with a non parent without
the parents' agreement, against their objcction and contrary to their belief of what is in the best
interest of their child.

Although Mr. Linung states that his basis for filing the petition is an agreement with the
mother for sttared custody as the child's parent, lie did not file under or follow any of the
provisions outlined for shared parenting under 3109.04(A)(2), 3109.04(ll) or 3t09.04(G). His
present complaint and petition are not appropriate for court consideration at this time but niay be
re filed in the future with more specific detail and reference to the code sections giving authority
to his custodial claims.

" Jn Re BonjTeld, 97 OS 3'd 387 (2002), 2002 Ohio 6660
361rrRe Jones, 202 Oltia 2279, Ohio Appellate Court 2"a ll(strict, Miami County (2002)



Tberefore for tt-ie reasons as set out in this entry:

The Magistrate's Decision is rejected.

The now determined father, Scott Liming's objections are granted.

The now determuied father, Scott Linung's complaint and pefition are both dismissed.

'The now determined father, Scott Linting may enter an arms length agreement for shared
pa.nmtine with the mother under the correct Ohio statutes arx: they may file it with the Court f:-rr
hearing, adoption and enforcement if in the best interests of the child.

The now determined father, Scott Liniing, with or without the motlier's agreement, may petition
the cous-, for an allocation of parental rights and responsibitities under the correct Ohio statute
and file it with the Court for hearing and determination in the best interests of the child.

The now determined father, Scott Liming or the mother, Kelly Mullen may file a request foi
child support with the Child Support Faaforcement Agency under the appropriate Ohio statute.

The mother, Kelly Mullen's objections are granted. The mother retains legal custody of the child,
Lucv Mullen, in accordance with the autoniatic provisions of law regarding unmarried motliers.

The petitioner, Michelle Hobbs' petition for shared custody is denied and dismissed.

The interim order for visitation of the child with the petitioner Michelle Hobbs is temiinated.

Date

F7071002803 04/73l2009
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HAMILTON COUNTY JUVENILE COURT

IN RE:

LUCY MULLEN

Case#;F07-2803 X

Magistrate's Decision

On December 20, 2007, MichePHob.bs'filed several pleadings with the
court by and through her attorney Lisa Meeks: All of these filings pertained to the
minor child Lucy Mullen born July 27 2005: °Ms. Hobbs filed a verified complaint
for shared custody of Lucy, a-rriotion for an^irder granting visitation and a
request for an ex parte emergency hearing. The court denied the emergency
request and continued thAther m-'ttPrs for pre-trial. On January 30rh, the father,
Scoft Liming, filed his own pqtifiori o'r custody of Lucy. The initial pre-trial took
place on 211/2008. The petitioner-was represented by Attorney Meeks, the
mother, Kelly Mullen, was represented by Attorney Wietholter, and ttie father
waived counsel for that hearing. Prior to the February 1 si hearing, Ms. Mullen
had filed a motion to dismiss the petitions for custody and visitation. The court
scheduled a hearing for argument on the motion to dismiss.

At the April 3rd hearing on the motion to dismiss, all parties were present and
represented by counsel. By that time, Mr. Liming had retained Terry Tranter to
represent him. The court took the matter under advisement and later issued a
ruling which denied the motion to dismiss, granted the petitioner Michelle Hobbs'
request for an interim order of visitation, and scheduled the pending matters for
two full days of trial. Counsel for Ms. Mullen and Mr. Liming filed objections to
this ruling which were overruled by Judge Grady on May 8`n

After hearing a trial on the pending actions on July 28`f' and 29`r', the court
took the matter under advisement for the issuance of the following decision. At
the conclusion of the trial, the attorneys requested an opportunity to obtain a
transcript of the proceedings and submit both a written closing ai-gument and a
response to opposing counsels' written closing. The court granted this request
and received the last of the briefs on November 12. It should be noted that
courisel for Mr. Liming submitted Iiis brief after the initial deadline, and counsel
for Ms. Hobbs filed a motion asking that his brief be stricken. The court will treat
the pleading as a response to the petitioner's brief and take it into consideration
when making this decision.

Ms. Hobbs has been represented by Lisa Meeks throughout these eritire
proceedings. The court later granted Christopher Clark's motion for admission
pro hac vice, and he has also represented Ms. Hobbs. Mr. Liming has been



represented by Terry Tranter. Thomas Wietholter initially represented Ms.
Mullens, but Karen Meyer ultimately substituted as her counsel. Attot-neys Clark,
Meeks, Tranter, and Meyer were all present during the trial.

Statement of the Facts

Michelle Hobbs and Kelly Mullen were involved in=a°romantic relationship with
one another that began in 2000. They began hv,t̂ gtogether approximately one
year after tfiey started dating. At some point dur`in tbefrl relationship, they began
to discuss the idea of having a child and the varioans by which this could
be accomplished. Ms. Mullen claims that•she was the,one that wanted to have
the child and that she never intended Ms. Fl^bbs to be a parent or co-parent.
Ms. Hobbs contends that it was a mutual decision and that both she and Ms.kll^l 1-1
Mullen planned to be parents to the ch,tid'-T: e.women researched the issue and
decided that artificial insembatron from arknown donor was the best option.
They wanted the child to h^v a father figure, but did not intend for him to be
overly involved with the cht(dI

Ms. Hobbs had a friend ilamed Sott Liming whom she thought would be a
good fit for what she and Ms. M^ilien were considering. Not only did he have ttie
attributes they were looking for in a biological father, but he lived in Atlanta
making it less likely that he would be intrusive in seeking a significant relationship
with the child. She introduced Mr. Liming to Ms. Mullen and both women
subsequently discussed their plans with him. After considering the proposal and
discussing it with his pattner, he agreed to be the donor. Ms. Hobbs testified ttiat
they decided Ms. Mullen was the one who should become pregnant because she
is the younger of the two by eight years. Ms. Mullen contends that she was
always going to be the only mother to the child and that her partner was merely
assisting her in fulfilling her dream of fiaving a child.

Ms. Hobbs contributed financialfy to the cost of the in vitro procedure and was
present during medical appointments, the harvesting of the egg, and the birth of
the child. Ms. Hobbs presented two documents into evidence which demonstrate
her involvement in the efforts to have a baby. Hobbs' exhibit six is The Health
Care Alliance's form for consent and agreement for cryopreservation and
disposition of fr-ozen embryos. The document lists Ms. Hobbs as Ms. Mullet 's
"partner" and was initialed by both women. Hobbs' exhibit seven is the informed
consent for in vitro fertilization created by the health alliance. Once again, both
wonien initialed the document and it listed Ms. Hobbs as a partner. She also
signed the document as a "female participant." The fact that she was listed as a
partner and initialed or signed both documerits demonstrates that Ms. Hobbs was
playing a much more active role in the in vitro process than merely that of a
supportive girlfriend.

Prior to Lucy's birfh, Ms. Mullen and Ms. Hobbs met with Scott Knox, an
attorney who specializes in gay and lesbian legal issues. He has worked with a
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number of same sex partners who intend to raise children together. He drafted a
will, a health care power of attorney, and a durable power of attorney for the
parties. He also reviewed, but did not draft, a donor recipient agreement
executed by Ms. Mullen and Mr. Liming. In each of the documents he drafted for
Ms. Mullen and Ms. Hobbs, there is found the language "I consider Michelle
Hobbs to be Lucy's co-parent in every way." These documents<Were signed only
by Ms. Mullen and were revocable by her at will. (She did in fact revoke these
instruments and replace them with a new will and powers orf ttorney in August of
2007.) Attorney Knox testified that these women consulted him and"-had the
documents drafted in an effort to protect Ms. Hobbs,.-rote, as a co-pa ent for the
child.

Ms. Mullen and Mr. Liming signed a donor recipi'ed agreement prior to Lucy's
birth in which he agreed that he would have no pareqt^l rights whatsoever. In
the docunient, he also agreed that he would-not seek any visitation or custody
rights and wouid not be responsible for firraqci^(ly supporting the child. In
essence he would have no parental ngtTts and responsibilities. Ms. Hobbs was
not a party to this document and did not slgn°%€Although the agreement
prohibited Mr. Liming from s,PekjPg cust^dy;I^juardianship or visitation, it gave
Ms. Mullen the right to agrye to grant him such rights in the future if she wished
to do so. (See Hobbs' exh'}bii#1 paragraph six.)

While Ms. Mullen was pfe9narilith Lucy, Ms. Hobbs went to the doctor visits
with her and was her partner ir"^"Lamaze classes. Mr. Liniing still resided in
Atlanta at this time and did not participate in any of these activities. Friends of
the couple testified that Ms. Hobbs was very attentive to Ms. Mullen's needs
while she was pregnant.

Ms. Mullen gave birth to Lucy on July 27, 2005. Ms. Hobbs was in the
delivery room and cut the umbilical cord. The parties obtained a ceremonial birth
certificate from Christ Hospital which indicated that Lucy Kathleen Mullen was
born to Kelly Mullen and Michelle Hobbs on July 27th 2005. Mr. Liming was not
present for the birth, but arrived at the hospital stiortly thereafter.

The primary factual disagreement between the parties concerns the part that
Ms. I-lobbs played in the decision to have a child and the role that they
anticipated she would play in the child's life. Ms. Mullen and Mr. Liming claim
that there was never an intention for her to be a parent to Lucy. They argue that
she was merely a supportive girlfriend in Ms. Mullen's efforts to become a mother
and deny that she was ever going to be a co-parent to the child. Ms. Hobbs
vigorously disprites this and argues that she was an cctuai partner in the decision
to have a child and thatthere was always an understariding that she would be an
equal co-parent to Lucy in every way. She points to the ianguage in Ms. Mullen's
will and powers of attorney as evidence of this.

Kathleen and Rochelle Nardiello are a lesbian couple who were very close
friends with Ms. Mullen and Ms. Hobbs while they were ciating. They both
testified that they saw the parties and Lucy on a weekly basis after she was born.
The couples also vacationed together when Lucy was verv young. They spoke
often to the parties about having a child and the process they went through,
because tfiey were also thiriking of havirig children together. (At the time of the



trial, Rochelle was pregnant with twins.) Both Kathleen and Rochelle testified
that Ms. Mullen and Ms. Hobbs were equal co-parents for Lucy and that they
presented themselves as a family with a child and two moms.

Ttie Nardiellos' testimony was supported by another of Ms. Hobbs's
witnesses, Cincinnati city councilwoman Lesley Ghiz. She got to know Ms.
Hobbs through her work as a Log Cabin Republican. Although;she did not the
couple as well as the Nardiellos did, she saw them together with Lucy at sever-al
parades and functions and observed that they had a"fluid=exchange of
responsibilities" in caring for Lucy. She saw them as being equaf<,,coaparents to
the child. In addition, Cannon Ann Rider who was a%prie,st at the Clist Church
Cathedral (Episcopal) testified that when Hobbs anMr.tllen approached her
about perPorming the baptism they presented ther^is f^es as co-parents of the
child. Cannon Rider ultimately performed the bapfi^^nibut Ms. Hobbs did not
attend because of a dispute she had had-wit4 Ms. Mullen. James Stradley who
was Ms. Hobbs boss at the time testiftsqfthat she took tinie off after the chi(d's
birth, took advantage of her flexible worl^ sched^ le to care for Lucy, and on
several occasions brought the child to orkmrrtiith her.

Ms. Hobbs testified that s^te was involv4in every part of the process of
deciding to have a child, gQ'ing'through the in vitro procedures, and caring for
Lucy once she was born. She wasfp^resent in the delivery room, and cut the
umbilical cord. She adamanflymairatains that the agreement was always that
she was Lucy's mother too and^^^an equal co-pai-ent in every way. Ms. Hobbs
testified that she cooked for the child, cared for her when she was ill, and
transported her too and froni daycare. Lucy called her "momma". Her
contention is that once the romantic relationship with Ms. Mullen ended, Ms.
Mullen retaliated by cutting off her access to Lucy and going back on her
agr-eement to co-parent the child.

Ms. Mullen and Mr. Liming gave very different testimony from Ms. Hobbs on
the issue of her role with Lucy. They both testified that there was never any
intention for Ms. Hobbs to be Lucy's co-parent or second mother. It is their claim
that she was merely supporting her girlfriend in her attempt to have a child. Mr.
Liming stated repeatedly in his testiniony that Lucy was always supposed to iiave
just one mother and one father. His partner, Chad Payton, has a positive but
limited role in Lucy's life analogous to that of a loving step-parent, and Mr. Liming
argues that this was Ms. Hobbs' planned role as well. Ms. Mullen testified that
Ms. Hobbs' role was planned to be one of a supportive partner and not a mother
or co-parent. She stated that Ms. Hobbs was not an equal provider of care for
Lucy and continued to go out at night and socialize as she had done before
Lucy's uirth. She portrays Ms. Hobbs as a person who enjoyed showing off the
child to others but not as someone who was interested iri providing the day to
day care that a yowig chiid needs. Ms. Mullen testified that Ms. Hobbs was
furious on one occasion when she asked her to stay home with her and Lucy
while the child recovered from a seizure that had necessitated a trip to the
emergency room.

Mr. Limir g supports Ms. Mullen's position that Ms. Hobbs was never going to
be a co-parent for tfie child. He admits that his role in Lucy's life has expanded
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significantly from the limited one that he initially envisioned. Upon spending time
with her after she was born, he decided to relocate to Cincinnati so that he could
be more involved in her life. He and Ms. Mullen have become much closer than
he and Ms. Hobbs are, and they are in agreement that he is and should be an
active father figure. They have apparently discussed agreeing to a Sliared
Parenting Plan between themselves. ,/ ;

Ms. Mullen's version of Ms. Hobbs limited role in Lucy's life is s'.upported by
her parents who testified that Ms. Hobbs never referred to^h`erself as Lucy's
mother and only sought an expanded role after the couple's romantfgrelationship
soured.

While they were together, the women shared,^e,rersponsibility of caring for
Lucy. Since the separation, Ms. Mullen has been-fhe ^tjinary caregiver with
some help from Mr. Liming. The court agrees withNs^Mullen's attorney that she
has been actively involved in caring for Lucy every da) ^'ince she has been born
and has never abandoned the child m apyvu,ay? There is no dispute that Ms.
Mullen has always acted as Lucy's rn^tller and Irovided her with the love and
support that she needs. There is also^ponce that either Mr. Liming or Ms.
Hobbs have ever acted inap ropriately tnwaYs the child or pose any risk to her
at all. It was clear to this rr?b-gistrate that all three parties love this little girl very
much and want only the b6st'for her

The court finds that the a,vidbc''and testimony presented at trial support Ms.
Hobbs' contention that she was`an active participant in the decision to have a
child and the steps necessary to achieve that goal. She identified the sperm
donor; helped pay for the costs associated with in vitro fertilization, and was there
with Ms. Mullen for the birth and all of the appointments and procedures which
preceded it. She signed or initialed documents related to the in vitro procedures
and was listed as a partner in those documents. She was also listed as a parent
on the ceremonial birth certificate obtained at the hospital. This birfh certificate
has no legal relevance, and the official state birth certificate does not and could
not include Ms. Hobbs' nanie. However, the ceremonial birth certificate is
indicative of the parties' understanding at the time of birth.

The evidence and testimony demonstrate that Ms. Mullen and Ms. Hobbs had
an understandirig that they would act as equal co-parents for the child. There is
contradictory testimony from a number of witnesses on this point. However, the
court gives great credence to the contemporaneous documents from the period
just before and after Lucy was bom. Ms. Mullen signed a will and two power-s of
attoi-ney which cleady stated that she considered Ms. Hobbs as Lucy's co-parent
in every way. She had Ms. Hobbs listed as a partner in the in vitro paperwork.
Her attoi,ney is correct in pointing out that the will and powers of attorney were
revocable at will by her client. They were in fact revoked and replaced with new
documents several years later. However, the fact that she included the language
aboLit Ms. Hobbs being a co-parent in documents drafted around the time of the
child's birth is illustrative of the parties' understanding about Ms. Hobbs' role in
Lucy's life. The fact that the powers of attorney were non-springing, meaning
that they did not require Ms. Mullen's incapacity to go into effect, further supports
this interpretation. She may have wanted to grant Ms. Hobbs power of attorney



regardless of her planned role in Lucy's life, but she certainly did not have to
include the co-parent language to do so. Ms. Mullen did not hesitate to draft an
agreement with Mr. Liming that took away any parental rights and responsibilities
that he may have had, but at the same time listed Ms. Hobbs as an equal co-
parent in three separate documents. The documents themselves could be and
were revoked by Ms. Mullen. However, their revocation does rol.,reduce the
insight that they give into the intent and agreement of the partie doncerning the
care and raising of the child. The court finds that these documentscreated
around the time of Lucy's birth are of more probative value than stafements made
now that the parties have separated and become engaged in a dispute over
Lucy. The same is true of the ceremonial birth cpdificate`iwhich listed both Ms.
Hobbs and Ms. Mullen as parents of Lucy. ^,^^

Leg I°'A^ralysis ^nd''Conclusion
^

For reasons set forth more fiuily' below, the court finds that Ms. Mullen did
relinquish partial custody to Ms. Hobbs and cannot now completely cut her out of
Lucy's life. It is in the child's best interests to maintain ties with Ms. Hobbs. Ms.
Mullen should be the primary residential custodian, but Ms. Hobbs has a role to
play as well. Mr. Liming has previously relinquislied any rights to custody or
visitation, but Ms. Mullen apparently wishes to enter into a shared parenting plan
with him. The Donor-Recipient agreement that she signed gives her the ability to
agree to visitation or Shared Parenting with Mr. Liming. He and Ms. Mullen are
free to work out any type of visitation or shared parenting agreement they wish.

It is clear tfiat under Ohio law Ms. Hobbs cannot be considered one of Lucy's
legal parents. Ms. Mullen is the legal and biological mother, and Mr. Liming is
the father. Second parent adoption is not available in Ohio meaning that Ms.
Hobbs could not have adopted the child unless Ms. Mullen was willing to give
away ali of her parental rights. That was never contemplated by anyone involved
in the case. It is also true that there has been no st owing that either Ms. Mullen
or Mr. Liming are unfit or unsuitable parents to Lucy. On the contrary, they both
impressed the court as loving and appropriate parents in every way. It is well
settled law in Ohio that in order for a non-parent to prevail in custody liiigaiion
against a parent, the court must first find the legal parent(s) to be either unfit or
unsuitable to care for the child. See In Re Perales, 52 Ohio St.2d 89; 369
N.E.2d 1047 (1977). Ms. Hobbs' argument is that a showing of unfitness or
unsuitability is unnecessary in this case because Ms. Mullen voluntarify
relinquished partial custody of Lucy to her. Ofiio law does recognize the ability of
a parent to t-elinquish full or partial custody of a child.
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The issue which the court was forced to decide is whether the evidence and
testimony presented at trial demonstrate that Ms. Mullen relinquished partial care
and custody of her daughter to Ms. Hobbs. This is an issue of significant
complexity and importance. On one hand, the right of parents to care for and
make decisions about their children is basic and fundamental in nature and is
understandably given great protection by the law. Relatives, step;,parents, family
friends and others may have a large role to play in a chrld s f' l °ife rbut it is the
parents who typically make decisions for their children and' determ.ne what role, if
any, others are permitted to play. Just because a parent allows'po13le to help
raise and care for a child does not indicate that he g-r-she is relinqufshing partial
custody. If that were the case, parental rights w9uld fje ^Infairly prejudiced.
Every parent who hired a nanny, let their new spbusalp care for a child, or left
their child with their grandparents over the summerwod be at risk of losing the
exclusivity of their custodial parental rig^htsr,This woùld;obviously be ridiculous
and detrimental to the rights of parents,the,^es^ interests of children, and public
policy. The attorneys for Ms. Mullen and Mr.`Li ing argue that to grant Ms.
Hobbs any parental rights would be a slippery sope which would result in just
this type of problem. { ^.

Counsel for Mr. Liming anct~Ms. Mulfen in essence claim that, although for a
time Ms. Hobbs may havef^'l Xed r^ole similar to that of a loving step-parent,
this in no way amounted to 4ny rerinquishment of custody by Ms. Mullen
However, Ms. Hobbs and her attorneys are correct to point out important
differences between a step-parent's role and the one that Ms. Hobbs has played.
Unlike a step-parent, she was involved in the decision to have a child and was
present at every step of the way during the in vitro procedures, the pregnancy,
and the birth. The fact that Ms. Mullen listed her as an equal co-parent in every
way in three separate legal documents is also significant. The same is true of
the fact that Ms. Hobbs was listed as a partner and signed or initialed the in vitro
paperwork. She was also listed as a parent in the cerenionial birth certificate
issued at the hospital. When same sex partners in Ohio make a decision to
have a child together, the current state of the law does not offer much, if any,
protection to the partner who is not the one giving birth or listed in the adoption
paperwork. This is an issue that may need to be addressed legislatively, but that
is a matter for another day and a different branch of government. The issue
before this court is whether Ms. Hobbs has any legal or custodial rights to Lucy
based upon the fact that the parties originally contemplated that she would help
raise her as an equal co-parent.

It is important to consider the holding of the Ohio Supreme Court in the case
of in Re 3onfielu, 96 Ohio St. 3d 218; 773 N.E. 2d 507 (2002). That case
involved two women who were involved in a long standing sanie sex relationship
with one another. One of the women adopted two children during the
relationship and had three more by anonymous artificial insemination. In order to
protect the other wornan's legal rights to the children, they jointl,v filed a Petitior
for the Allocation of Parental Rights and Responsibilities in the Hamilton County
Juvenile Court. The trial court found that the partner did not qualify as a parent
under Section 3109.04 of the Ohio Revised Code and ruled that shared parenting
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was not available to them. Writing for the majority, Chief Justice Moyer agreed
with the lower court's determination that shared parenting was restricted to
parents only and therefore unavailable to the parties. He then went on to note
that parents may waive their right to custody and are bound by an agreement to
do so. See Masitto vs. Masitto, 22 Ohio St. 3d 63; 488 N.E.2d 857. That is
what the legal mother was attempting to do in the Bonfield case!r'elinquish her
right to sole custody and share it with her partner. Chief Justice qoyer held that
under Section 2151.23(A) (2) the juvenile court had the aut^orify tqdetermine
whether shared custody between the partners was in the child s best;interests.
Shared custody was an available option although share^ parenting•as not.

The fundamental factual difference between freld;and the case now
before the court is that the parties in that case werekstidl,.romantically involved and
in full agreement to share custody of the children w'iI I^e another. Ms. Mullen
and Ms. Hobbs are obviously not in agreemept, and th^ir relationship ended
acrimoniously some time ago. Counsel for M s^,Mullen argues that this crucial
factual difference renders the Bonfred decisron inapplicable in deciding this
case. This magistrate disagrees. The,legal;mother in Bonfield was seeking to
relinquish partial custody at^'he`t I ime she fFled the petition for shared parenting.
The legal mother in this case:sought to relinquish partial custody in the period
immediately before and afEertLucy'pbirth. The timing of the relinquishment is not
as important as the fact thaf;sucho;klinquishment occurred.

The court finds that Ms. Multe7i did relinquish partial custody to Ms. Hobbs for
a number of reasons. The evidence and testimony presented at trial shows that
the women had an agreement to have and raise a child together. Ms. Hobbs'
testimony on this issue was very credible and believable. It was also strongly
supported by Kathleen and Rochelle Nardiello. They were close friends with
both Ms. Hobbs and Ms. Mullen and spent a great deal of time with them when
they were discussing having a child together. Cannon Rider and Leslie Ghiz also
provided credible testimony which indicated Ms. Mullen and Ms. Hobbs had such
an understanding.

A number of the documerits which have already been discussed provide
further evidence of the parties' understanding. The will and the powers of
attorney drafted by Attorney Knox for Ms. Mullen all refer to Ms. Hobbs as an
equal co-parent in every way. If this were not the agreement the parties had,
why would Ms. Mullen have included that language in these documents?
Attorney Knox indicated that the par-ties came to him concerned about protectirig
Ms. Hobbs role in the child's life. Similarly the two docutnents from The 1-11ealth
Care Alliance list Ms. Hobbs as a partner and one of them had her signature as a
"female participant." T his was certainly not necessary to allow Ms. Mullen to go
forward with the in vitro procedure and is fur[her illustration that the women
understood and agreed that Ms. Hobbs would have a custodial role once the
child was born. Ms. Mullen and Mr. Liming gave testimony to the contrary, but
their versior of what happened is not supported by their actions during the period
leading up to and immediately following Lucy's biith.

As noted earlier, Ms. Mullen and Mr. Liming apparently intend to eriter into an
agreement with one another on visitation or shared parenting. Mr. Liming is
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already spending a fair amount of time with his daughter. Ms. Mullen is free to
enter into such an agreement, and it would certainly seem to be in Lucy's best
interest to do so. If today's decision stands, Ms. Hobbs will also have some
custodial rights to Lucy. The court is aware that having three individuals with a
custodial interest in the same child poses logistical issues that will need to be
addressed at a future heafing. If the objections which will certa^inly be filed by
one or more parties are denied by the judge, a hearing should be set before this
magistrate to determine a schedule for sharing custody ofLucy. Ms. Mullen
should be the priniary residential custodian. The interim order of*yisNation
remains in place until further order of the courf. The-cc stody petition filed by Mr.
Liming is not addressed in today's decision so th f'hoyand Ms. Mullen have an
opportunity to enter into an agreement. ,^

A copy of today's decision will be mailed to all parti6s and counsel. As a
courtesy, a copy will be faxed to each oL#he„attorneys;tc-day.

Magistrate D. Kelley
December 22, 2008
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