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IN THE COURT OF COMMON'PLEAS OF WOOD COUNTY, OHIO

State of Ohio, Case No. 2007-CR-0359

Plaintiff,

VS, JUDGMENT ENTRY
ON JURY TRIAL

Calvin C. Neyland, Jr.,

Defendant. Judge Robert C. Poliex

This cause came on for individual jury voir dire on the 20" and 215! days of
Qctober, 2008. Appearing on behalf of the State of Ohio was Prosecuting Attorney
Raymond Fischer, Chief Assistant Prosecuting Attorney Gwen Howe-Gebers and | -
Assistant Prosecuting Attorney HeatherBaker and appearing with and on behalf of the
Defendant were Adrian Cimerman Esq and J. Scott Hicks, Esq |

Court reconvenad on October 23, 2008 for group jury selection. Foliowmg VOIr
dire examination and the selection of jurors, the jury heard the Court's preliminary
instructions. Court was then recessed for the day. ' |

Court reconvened on October 27, 2008, whereupon the jury heard the opening
statements of counsel and the testimony of State’s witnesses, Court was then recessed
for the day with the jury being instructed fo return the following day.

Court reconvenéd on October 28, 2008, whereupon the State continued with the
presentation its case. Court was then recessed for the day with the jury being
instructed to return the following day.

Court reconvenad on October 28, 2_008, where the State concluded its case.' The

jury was instructed as to sequestering and fo return the following day.



Out of the presence of the jury, the State moved for the admission of exhibits and

rested. Defendant also moved to admit exhibits. Defendant then moved for a judgment

of acquittal pursuant to Criminal Rule 29(A). Following the arguments of counsel, the

Court denied the motion.
Court reconvened on October 30, 2008 whereupon the State rested. The

Defendant presented no witnesses and rested. No rebuttal witnesses were called by
either party.

The jury then heard the closing arguments of counsel and the charge of the
Court. The alternate jurors were then removed and placed in an alternate location. The
jurors then returned to their room under the charge of the bailiff for deliberation. Aﬁef
having notified the Court that a verdict had been reached, the jurors returned to open
court whereupon the court read the verdicts of the jury as follows:

Count 1: “We, the jury, find the Defendant, Calvin Neyland, Jr., Guiity of
aggravated murder of Thomas Lazar with prior calculation and design as charged

in Count 1.”

Specification 1: “We, the jury, having found Calvin Neyland,.Jr. GUILTY of
aggravated murder as charged in Count 1, find Calvin Neyland, Jr. Guilty of
engaging in conduct involving the purposeful killing of or attempted Killing of two
or more persons by him." ' o

Specification 2: “We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 1, find Calvin Neyland, Jr. Guilty of
having a firearm on or about his person or under his control while commitiing the
offense and displayed the firearm, brandished the fireanm, indicated that he
possessed the firearm, or used the firearm to facilitate the offense.”

Count 2: “We, théjury, find the defendant, Calvin Neyland, Jr. Guilty of
aggravated murder of Douglas Smith with prior calculation and design as
charged in Count 2.” ‘

Specification 1: “We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 2, find Calvin Neyland, Jr. Guilly of
engaging in conduct involving the purposeful killing of or attempted killing of two
or more persons by him.”

Specification 2: “We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 2, find Calvin Neyland, Jr. Guilty of
having a firearm on or about his person or under his control while committing the
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offense and displayed the firearm, brandished the firearm, indicated that he
possessed the firearm, or used the firearm to facilitate the offense.”

'Specification 3: “We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 2, find Calvin Neyland, Jr. Not Guilty of
committing the offense for the purpose of escaping detection, apprehension, trial
or punishment for another offense committed by the Defendant.”

The jury was then released and instructed to return on November 4, 2008 to
commence the Mitigation Phase.

Court reconvened on November 4, 2008, whereupon the court polled the jury and
gave the court's preliminary instructions. The jury then heard the opening statements of
counsel and the unsworn statement of the Defendant. Dr. Thomas Sherman then
testified on behalf of the Defendant. The Defendant then supplemented his unswomn
statement and rested.

The State presented rebuttal testimony and, following the admission of exhibits,
rested. The jury then heard the closing arguments of counsel and the court's
instructions of law. The alternate jurors were then excused and released with the
court's thanks. The jury then returned to their room under the charge of the bailiff to
begin deliberations. The jury was then released for the evening to a sequestered
focation under the charge of the bailiff. | |

The jury reconvened on November 5, 2008 to continue their deliberations and
then was released for the evening to a sequestered location under the charg'e of the
bailiff. |

The jury reconvened on November 6, 2008 to continue their deliberations. After
having notified the court that a verdict had bezn reached, the jury was returned to open
court whereupon the following verdicts were read:

Count 1: “We, the jury, do hereby find that the aggravating circumstance thatthe
defendant was found guilty of committing does outweigh the mitigating factors
presented in this case by proof beyond a reasonable doubt. We, therefore
unanimously find that the sentence of death should be imposed upon Calvin
Neyland, Jr.”

Count 2. "We, the jury, do hereby find that the aggravating circumstance that the
defendant was found guilty of committing does outweigh the mitigating factors
presented in this case by proof beyond a reasonable doubt. We therefore



unanimously find that the sentence of death should be imposed upon Calvin
Neyland, Jr.”

Following a recess, the court conducted a sen{encing hearing whereupon Mr.
Cimerman spoke on behalf of the Defendant. The State also made a statement to the
court. The court then received victim impact statements as read onto the record by
relatives of the victims; The Defendant then personally addressed the court.

After much consideration and deliberation, the court announced its sentencing
decision. The court finds, beyond a reasonable doubt, that the aggravating factor
outweighs the mitigating factors preéénted in this case. As to each count, the
Defendant's commission of the aggravated murder as part of a course of conduct
involving the purposeful killing or attempt to kill two or more persons by the Defendant
outweighs the Defendant’s lack of a significant criminal record; the histofy of
employment by the Defendant; and the personality disorder as testified by the
competency evaluators.

The court hereby finds and ORDERS, that as to Count 1: the court imposes
upon the Defendant Calvin C. Neyland, Jr., the sentence of Death for the charge of
Aggravated Murder with Specifications, a violation of O.R.C. §2803.01(A), a special

felony; and as to Count 2. the court imposes upon the Defendént Calvin C. Neyiand,
Jr., the senfence of Death for the charge of Aggravated Murder with Specifications, a
violation of O.R.C. §2903.01(A), a special felony. Further, the court imposes a three (3)
year term of incarceration as to Specification 2 of Count 1; and a three (3) year term of
incarceration as to Specification 2 of Count 2. The Defendant is ordered to pay the
outstanding costs of this prosecution. Judgment granted for costs and execution
awarded.

The Defendant was informed of his right to appeal this sentence within thirty {30)
days of the filing of this Judgment Entry and that counsel will be appointed for him. The
Defendant acknowledged this information and stated that he understood this right.



The Defendant is hereby remanded to the custody of the Wood County Sheriff fo

await transportation to the Correction and Reception Center, Orient, Ohio.

xc:  Prosecutor — Raymond Fisher/Gwen Howe-Gebers/Heather Baker
Defense counsei — Adrian Cimerman/J. Scott Hicks
Wood County Sheriff :



REREGCA £ BHAER

IN THE COURT OF COMMON PLEAS _
WOOD COUNT, OHIO '

State of Ohio, - " Case No. 2007-CR-0359
Plaintiff, Judge Robert C. Pollex
v, | SENTENCING OPINION

Calvin Neyland, Jr.

On October 30, 2008, the defendant was convicted by the jury of two counts of
aggravated murder with specifications. The defendant was convicted of purposely, with
pﬁor calculation and design, causing the death of Thomas Lazar as to Count 1 and
Douglas Smith as té Count 2 in violation of R.C. 2903.01(A). In addition, the jury
convicted the defendant of a firearm specificaion and the following aggravated
circumstance as to each count; that the defendant committed the ageravated murd;x_' as
part of a course of conduct invelving the purposeful killing or attenipt 1o kill two or'more

persons by the defendant.

Pursuant to R.C. 2929.04(8), a sentencing hearing was held on November 4, 2008
“in which the jury was instructed to determine what sentence shall be imposed upon the
defendant. The jury returned a verdict recommending the sénten’ce of death. This
- opinion is being rendered pursuant to R.C. 2929.03(F) which réquires that the Court

make its own findings as to the existence of any mitigating factors, the aggravating



circumstance ﬂw deféndarit WaSs gui.lty of committing, and the reasons why lthe
aggravating circumstance is sufficient to out\?;reigh thé mitigatihg factors. |

The evidenée as to the aggravéting circumstance indig:ated that defendant shot
each victiﬁ several times and pufposefuliy i{illed bothkof them as part 'ofla single course |
of conduct. Defendant intended the deaths of both Mrf.‘Lazar and Mr. Smith. It was not
an impulsive act. Defendant himself, in his unsﬁorﬁ statement, indicated that he is “not
the type of person that would just jump off the gun and * * * just do anything that just
comes to mind.” The Cowrt is convinced beyond a reasonable doubt thatleach offense
defendant was convicted of was part of a course of conducf involving the purposeful
killing of two or more persons.

Against this aggravating éircumstancé, the Court must conéider and weigh the
mitigating factors presented by defendant. Defendant presented evidence to establish the
following statutory factors in possible mitigation of the ‘death penalty: (1)‘ whether, at the
time of committing the offense, the offender, because of a mental disease or defect,

lacked substantial capacity to appreciate the criminality of the offender's conduct or to

conform the offender's conduct to the requirements of the law [R.C. 2929.04(B)(3)]; (2)

the offender's lack of a significant history of prior criminal convictions and delinquency
adjudications [R.C. 2929.04(B)(5)]; and, (3) any other factors that are relevant to the
issue of whether thé defendant should be sentenced to death [R.C. 2929.04(BY(7)]. -

As to the first statutory factor, défendantpresented the expert testimony of Dr.
Sherman, a psychiatrist, who described defendant as being mentally ili, suffeﬂng from

delusion and schizophremia. However, the state presented considerable expert witness

evidence in rebuttal The state’s three mental experts, Drs. Bergman, Haskins, and

[



Smith, t.esii.ﬁe,d..that defendant was not méntally il. All three experts testified .that h¢ was
suffering merely from a personality disorder and that he was able to make reésoned
choices. The Court finds Drs, Bergman, Haskins, an.d Smith as the inofe credible expert
witnesses. Dr. Smith was actually defendant’s treating psychiatrist for thirty days who
| had more opportunity to ébsewe and intéract with the defendant. .During. the time
defendant was under Dr. Smitﬁ’s care, she did not observe any signs of mental illness.
Dr. Sherman, on the other i]ﬂlld, had a limited observation and evaluatibn of the
defendant. | |

Considering all of the expert testimonies, the Court finds, as the. three State’s
experts have opined, that defendant has a personality disorder which does not n’ée to the
level of a “mental disease or defect” that prevented defendant from appreciating the
criminality of his conduct. Defendant’s persoﬁ'éiity disorder fails under the “catch-all”
statutory provision and the Court accords it modest weight.

As to the second statutory factor, defendant presented evidenée that he lacks a
significant hisfory of prior criminal convictions and delinquency adjudications. The
Court finds this mitigating factor to be app'licable in this case. Defendan;;, a forty-four
year-oid lmale, merely had traffic infractions and three convictions for passing bad
checks. The Court ac.co.rds some weight to this fact.

Asto “'otlﬁer factors that are relév_ant,to the 1ssue of Whether the offender ‘should
be sentenced to death’;, R.C. 2929.04(B)(7), defendant proposed that defendant’s long
and relatively successful employment history and his good behavior while incarcerated
should merit some mitigating weight. The Court 'cons.id'er‘ed both circumstances and

finds them to have minimal weight. Defendant’s employment history showed short-term

10



jobs and eventual resignation or termination. Records from the Wood County Justice
Center where Defendant has spent time while awaiting trial have indicated his good

behavior. The Court finds that this has minimal significance as a mitigating factor.

While defendant did not have any major disciplinary problems at the jail, there was 1.10A

showing that he would make a positive contribution to prison life or the welfare of others,

There is not much mitigating weight to his good behavior while in detention, being

watched by authorities, and while awaiting trial.

In conclusion, the court finds that defendaﬁt was able to establish tﬁe existence of
these mitigating factors: lack of significant criminal history, personality disorder,
relatively successful and long employment history, and good behavior while in detention
awaiting trial. However, they pale in comparison to the aggravating circufnstance in this
case and are only entitied to modest weight. The purposeful killing two or more persons
is a grave aggravating circumstance of a very serious weight.

Taking all the foregoing into account and after much deliberation, the court has 10
doubt that the aggravating circumstance defendant was found guil'ty of committing
outweighs the mitigating factors present in this case. It is the judgment of this Court that
the death penalty is app:opriate as to each count of the aggravated murdef.

ﬁd&{Robe‘i‘—t C Pollex”
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_ .1 hereby certify that a copy of the foregoing opinion was hand deliversd to
Attorney Gwen Howe-Gebers, Attogey Heather Baker, Attorney Adrian Ci_merman, and -

Attorney Scott Hicks this day of Nov_ember, 2008,

Al el

Judge RoBuxt C. Pollex /

I also hereby certify that a copy of the foregoing opinion Was duly mailed by
ordinary U.S. mail to the Clerk of Courts of the Supreme Court of Ohio, 65 S. Front St,,
Columbus, OH 43215, this - ]t[; day of November, 2008

o

bert C. Pollex
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JUbDG
STATE OF OHIO =POLLEX
COURT OF COMMON PLEAS WOOD COUNTY

THE JURORS OF THE GRAND JURY of the State of Chio,
within and for the body of the County aforesaid, on their oaths, in the
name and by the authority of the State of Ohio, do find and present that:

Count 1: On or about the 8™ day of August, 2007, at Wood County the defendant, Calvin Neyland,
Jr did purposely, and with prier calcutation and design, cause the death of Thomas Lazar, in
violation of the Ohio Revised Code Tifle 29, Section 2803.01(A) and against the peace and dignity

of the State of Ohio

Specification 1 as to Count 1 of the indictment- The Grand Jurors further find and specify that the

cffense at barwas part of a course of conduct involving the purposeful killing of or attempt to kil two
or more persons by Calvin Neyland, Jr in viclation of section 2929.04(A}(5) of the Revised Code.

Specification 2 as to Count 1 of the Indictment: The Grand Jurors further find and specify that the
said Calvin Neyvland, Jr. had afirearm on or about his person or under his control while committing
the offense and displayed the firearm, brandished the firearm, indicated that he possessed the
firearm, or used the fiream to facilitate the offense.

Count 2: On orabout the 8% day of August, 2007, at Wood County the defendant, Calvin Neyland,
Jr. did purpasely, and with prior calculation and design, cause the death of Douglas Smith, in
violation of the Ohio Revised Code Title 28, Section 2903.01{A) and against the peace and dignity
of the State of Ohio

Speacification 1 as to Count 2 of the Indictment: The Grand Jurors further find and specify that the
offense at barwas part of a course of conduct involving the purposeful kiling of or attempt to kil two
or more persons by Calvint Neyland, Jr. in violation of section 2922.04(A)(S} of the Revised Code

Specification 2 as to Count 2 of the Indictment. The Grand Jurors further find and specfify that the
said Calvin Neyland, Jr. had afirearm on or about his person or under his control while committing
the offense and displayed the firearm, brandished the firearm, indicated that he possessed the
firearm, or used the firearm to facilifate the offense

13
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Specification 3 as to Count 2 of the Indictment: The Grand Jurors further find and specify that the
offense was committed for the purpose of escaping detention, apprehension, trial o punishment for
ancther offense committed by Calvin Neyland, Jr in violation of section 2920 04{A)(3) of the
Revised Code, :

Raymand C. Fischer
Prosecuting Attornesy

LOB: 01/30/64
SSN, (i f EE N, *ggg
By

Assistant Prosecuting Attorney
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The State of Ohio, Wood County

|, the undersigned. Clerk of the Court of Common Pleas in and for said County, do hereby
certify that the foregoing 1s a full, true and correct copy of the original indictment, with the
endorsements thereon, now on file in my office

WITNESS my hand and the seat of said Court, at Wood County, Ohio this day of
20 _,

REBECCA E. BHAER, CLERK

Deputy Clerk
CASE NO.
COMMON PLEAS COURT, WOOD COUNTY, OHIO

State of Ohio vs. Calvin Neyland, Jr.

Indictment for Count 1. . Aggravated Murder with Specification 1 and Specification 2, ORC
2803.01(A), a special felony; Count 2 Aggravated Murder with Specification 1, Specification 2, and
Specificabion 3, ORC 2903 01(A), a special felony.

sty Gl

Chief Asststant Prosecuting Attormey

ATRUE BILL A Ty &

Fore f the Grand Yury

This Bill of indictment found upon testimony swom and sent before the Grand Jury at the
request of the Prosecuting Attormey.

‘ Joche

For of the Grand Jury
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Sup R 20 Appointment of counsel for indigent defendants in
capital cases-courts of common pleas

I. APPLICABILITY

{A} This rule shall apply in cases where an indigent defendant has been
charged with aggravated murder and the indictment includes one or
more specifications of aggravating circumstances listed in R.C. :
2929.04(A). This rule shall apply in cases where a juvenile defendant is
indicted for a capital offense, but because of his or her age, cannot be
sentenced to death.

(B) The provisions for the appointment of counsel set forth in this rule
apply only in cases where the defendant is indigent and counsel is not
privately retained by or for the defendant.

(C) If the defendant is entitled to the appointment of counsel, the court
shall appoint two attorneys certified pursuant to this rule. If the
defendant engages one privately retained attorney, the court shall not
appoint a second attorney pursuant to this rule.

(D) The provisions of this rule apply in addition to the reporting
requirements created by section 2929.021 of the Revised Code.

II. QUALIFICATIONS FOR CERTIFICATION AS COUNSEL FOR INDIGENT
DEFENDANTS IN CAPITAL CASES .

(A) Trial Counsel

{1) At least two attorneys shall be appointed by the court to represent an
indigent defendant charged with aggravated murder and the indictment
includes one or more specifications of aggravating circumstances listed
in R.C. 2929.04({A). At least one of the appointed counsel must maintain
a law office in Ohio and have experience in Ohio criminal trial practice.
The counsel appointed shall be designated "lead counsel" and "co-
counsel.”

(2) Lead counsel shall satisfy all of the following:

(a) Be admitted to the practice of law in Ohio or admitted to practice pro
hac vice;




(b) Have at least {ive years of civil or criminal litigation or appellate
experience;

(c) Have specialized training, as approved by the committee, on subjects
that will assist counsel in the defense of persons accused of capital
crimes in the two-year period prior to making application;

(d) Have at least one of the following qualifications:

fi) Experience as "lead counsel” in the jury trial of at least one capital
case;

(ii) Experience as "co-counsel" in the trial of at least two capital cases;
[e) Have at least one of the following gqualifications:

(i Experience as "lead counsel” in the jury trial of at least one murder or
aggravated murder case;

(i) Experience as "lead counsel” in ten or more criminal or civil jury
trials, at least three of which were felony jury trials;

{i1i} Experience as "lead counsel” in either: three murder or aggravated
murder jury trials; one murder or aggravated murder jury trial and three
felony jury trials; or three aggravated or first- or second-degree felony
jury trials in a court of common pleas in the three years prior to making
application.

(3) Co-counsel shall satisfy all of the following:

(a) Be admitted to the practice of law in Ohio or admitted to practice pro
hac vice;

(b} Have at least three years of civil or criminal litigation or appellate
experience;

{c) Have specialized training, as approved by the commlttee on subjects
that will assist counsel in the defense of persons accused of capital
crimes in the two years prior to making application;

(d} Have at least one of the following qualifications:

(i} Experience as "co-counsel” in one murder or aggravated murder trial;
(ii) Experience as "lead counsel” in one first-degree felony jury trial;

(iii} Experience as "lead” or "co-counsel” in at least two felony jury or civil
Jury trials in a court of common pleas in the three years prior to making
application.

(4} As used in this rule, "trial" means a case concluded with a judgment
of acquittal under Criminal Rule 29 or submission to the trial court or
Jury for decision and verdict.

(B) Appellate Counsel.

{1} At least two attorneys shall be appointed by the court to appeal cases
where the trial court has imposed the death penalty on an indigent
defendant. At least one of the appointed counsel shall maintain a law
office in Ohio.

(2) Appellate counsel shall satisfy all of the following:

(a) Be admitted to the practice of law in Ohio or admztted to practice pro
hac vice;

(b} Have at least three years of civil or criminal litigation or appellate
exXperience;

17
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(c) Have specialized training, as approved by the Committee, on subjects
that will assist counsel in the defense of persons accused of capital
crimes in the two years prior to making application;

{d) Have specialized training, as approved by the Committee, on subjects
that will assist counsel in the appeal of cases in which the death penalty
was imposed in the two years prior to making application;

(e) Have experience as counsel in the appeal of at least three felony
convictions in the three years prior to making application.

[C) Exceptional Circumstances. If an attorney does not satisfy the
requirements of divisions (A)(2), {A)(3), or (B}{2) of this section, the
attorney may be certified as lead counsel, co-counsel, or appellate
counsel if it can be demonstrated to the satisfaction of the Committee
that competent representation will be provided fo the defendant. In so
determining, the Committee may consider the following:

[a) Specialized training on subjects that will assist counsel in the trial or
appeal of cases in which the death penalty may be or was imposed;

(b) Experience in the trial or appeal of criminal or civil cases;

{c) Experience in the investigation, preparation, and litigation of capital
cases that were resolved prior to trial;

{d} Any other relevant considerations.

(D} Savings Clause. Attorneys certified by the Committee prior to
January 1, 1991 may maintain their certification by complying with the
requirements of Section VII of this rule, notwithstanding the
requirements of Sections H(A}(2){d}, II{A}(3){b) and {d), and II(B}(2}{d) as
amended effective January 1, 1991.

1. COMMITTEE ON THE APPOINTMENT OF COUNSEL FOR INDIGENT
DEFENDANTS IN CAPITAL CASES
(A} There shall be a Committee on the Appointment of Counsel for

- Indigent Defendants in Capital Cases.

(B) Appointment of Committee Members. The Committee shall be
composed of five attorneys. Three members shall be appointed by a
majority vote of all members of the Supreme Court of Ohio; one shall be
appointed by the Ohio State Bar Association; and one shall be appointed
by the Ohic Public Defender Commission.

(C) Eligibility for Appointment to the Committee. Each member of the
Committee shall satisfy all of the following gualifications:

(1) Be admitted to the practice of law in Ohio;

(2) Have represented criminal defendants for not less than five years;

(3) Demonstrate a knowledge of the law and practice of capital cases;

(4} Currently not serving as a prosecuting attorney, city director of law,
village solicitor, or similar officer or their assistant or employee, or an
employee of any court.

(D) Overall Composition. The overall composition of the Committee shall
meet both of the following criteria:

(1) No more than two members shall reside in the same county;

18



{2) No more than one shall be a judge.

(F) Terms; Vacancies. The term of office for each member shall be five
vears, each term beginning on the first day of January. Members shall be
cligible for reappointment. Vacancies shall be filled in the same manner
as original appointments. Any member appointed to fill a vacancy
occurring prior to the expiration of a term shall hold office for the
remainder of the term.

(F} Election of Chair. The Committee shall elect a chair and such other
officers as are necessary. The officers shall serve for two yvears and may
be reelected to additional terms.

(G) Powers and Duties of the Committee. The Committee shall do all of
the following:

{1} Prepare and notify attorneys of procedures for applying for
certification to be appointed counsel for indigent defendants in capital
cases;

(2) Periodically provide all common pleas and appellate court judges and
the Ohio Public Defender with a list of all attorneys who are certified to
be appointed counsel for indigent capital defendants;

(3} Periodically review the list of certified counsel, all court appointments
given to attorneys in capital cases, and the result and status of those
cases; ,

(4} Develop criteria and procedures for retention of certification
including, but not limited to, mandatory continuing legal education on
the defense and appeal of capital cases;

(5) Expand, reduce, or otherwise modify the list of certified attorneys as
appropriate and necessary in accord with division {G}{4) of this section;
(b} Review and approve specialized training programs on subjects that
will assist counsel in the defense and appeal of capital cases;

(7) Recommend to the Supreme Court of Ohio amendments to this rule
or any other rule or statute relative to the defense or appeal of capital
cases. :

(H) Meetings. The Committee shall meet at the call of the chair, at the
request of a majority of the members, or at the request of the Supreme
Court of Chio. A quorum consists of three members. A majority of the
Committee is necessary for the Committee to elect a chair and take any
other action.

(I) Compensation. All members of the Committee shall receive equal
compensation in an amount to be established by the Supreme Court of
Ohio. ‘

IV. PROCEDURES FOR COURT APPOINTMENTS OF COUNSEL

(A) Appointing counsel. Only counsel who have been certified by the
Committee shall be appointed to represent indigent defendants charged
with aggravated murder and the indictment includes one or more
specifications of aggravating circumstances listed in R.C. 2929.04(A).
Each court may adopt local rules establishing qualifications in addition




to and not in conflict with those established by this rule. Appoiniments
of counsel for these cases should be distributed as widely as possible
among the certified attorneys in the jurisdiction of the appointing court.
(B) Workload of Appointed Counsel.

(1) In appointing counsel, the court shall consider the nature and volume
of the workload of the prospective counsel to ensure that counsel, if
appointed, could direct sufficient attention to the defense of the case and
provide competent representation to the defendant.

(2) Attorneys accepting appointments shall provide each client with
competent representation in accordance with constitutional and
professional standards. Appointed counsel shall not accept workloads
that, by reason of their excessive size, interfere with the rendering of
competent representation or lead to the breach of professional
cbligations.

(C} Notice to the Committee.

(1} Within two weeks of appointment, the appointing court shall notify
the Committee secretary of the appointment on a form prescribed by the
committee. The notice shall include all of the following:

(a) The court and the judge assigned to the case;

(b) The case name and number;

(c) A copy of the indictment;

(d) The names, business addresses, telephone numbers, and Sup.R. 20
certification of all attorneys appointed;

(&) Any other information considered relevant by the Committee or
appointing court.

{2} Within two weeks of disposition, the trial court shall notify the
Committee secretary of the disposition of the case on a form prescribed
by the Committee. The notice shall include all of the following:

[a) The outcome of the case;

(b) The title and section of the Revised Code of any crimes to which the
defendant pleaded or was found guilty;

(¢) The date of dismissal, acquittal, or that sentence was imposed;

{d) The sentence, if any;

(e} A copy of the jhdgment entry reflecting the above;

(9} If the death penalty was imposed, the name of counsel appointed to
represent the defendant on appeal.

(g} Any other information considered relevant by the Committee or trial
court.

(D} Support Services. The appointing court shall provide appointed
counsel, as required by Ohio law or the federal Constitution, federal
statutes, and professional standards, with the investigator, mitigation
Spemahsts mental health professional, and other forensic experts and
other support services reasonably necessary or appropriate for counsel to
prepare for and present an adequate defense at every stage of the
Proceedings including, but not limited to, determinations relevant to
competency to stand trial, a not guilty by reason of insanity plea, cross-
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examination of expert witnesses called by the prosecution, disposition
following conviction, and preparation for and presentation of mitigating
evidence in the sentencing phase of the trial.

V. MONITORING; REMOVAL

(A) The appointing court should monitor the performance of assigned
counsel to ensure that the defendant is receiving competent
representation. If there is compelling evidence before any court, trial or
appellate, that an attorney has ignored basic responsibilities of providing
competent counsel, which results in prejudice to the defendant's case,
the court, in addition to any other action it may take, shall report this
evidence to the Committee, which shall accord the atiorney an
opportunity to be heard.

(B) Complaints concerning the performance of attorneys assigned in the
trials or appeals of indigent defendants in capital cases shall be reviewed
by the Committee pursuant to the provisions of Section IIH{G){3), (4}, and
(5) of this rule.

VI. PROGRAMS FOR SPECIALIZED TRAINING

(A} Programs for Specialized Training in the Defense of Persons Charged
With a Capital Offense.

{1} To be approved by the Commlttee a death penalty trial seminar shall
include instruction devoted to the investigation, preparation, and
presentation of a death penalty trial.

(2).The curriculum for an approved death penalty trial seminar should
include, but is not limited to, specialized training in the foilowing areas:
fa) An overview of current developments in death penalty litigation;

(b} Death penalty voir dire;

(c) Trial phase presentation;

(d) Use of experts in the trial and penalty phase;

(e) Investigation, preparation, and presentation of mltlgatzon

(f} Preservation of the record;

{g) Counsel's relationship Wlth the accused and the accused's family;

(h) Death penalty appellate and post-conviction litigation in state and
federal courts.

{B) Programs for Specialized Training in the ﬁxppeal of Cases in Which the
Death Penalty has been Imposed.

(1) To be approved by the Committee, a death penalty appeals seminar
shall include instruction devoted to the appeal of a case in which the
death penalty has been imposed.

(2} The curricutum for an approved death penalty appeal seminar should
include, but is not limited to, specialized training in the following areas:
(a) An overview of current developments in death penalty law;

{b) Completion, correction, and supplementation of the record on appeal;
(¢} Reviewing the record for unique death penalty issues:

(d) Motion practice for death penalty appeals;

21



gl

|

; T

O30S =

R B

Y
oot

[e) Preservation and presentation of constitutional issues;

(f) Preparing and presenting oral argument;

{g) Unique aspects of death penalty practice in the courts of appeals, the
Supreme Court of Ohio, and the United States Supreme Court;

(hj The relationship of counsel with the appellant and the appellant's
family during the course of the appeals.

(i) Procedure and practice in collateral litigation, extraordinary remedies,
state post-conviction litigation, and federal habeas corpus litigation.

(C) The sponsor of a death penalty seminar shall apply for approval from
the Committee at least sixty days before the date of the proposed
seminar. An application for approval shall include the curriculum for the

- seminar and include biographical information of each member of the

seminar faculty.

{D) The Committee shall obtain a list of attendees from the Supreme
Court Commission on Continuing Legal Education that shall be used to
verify attendance at and grant Sup.R. 20 credit for each Committee-
approved seminar. Credit for purposes of this rule shall be granted to
instructors using the same ratio provided in Rule X of the Supreme
Court Rules for the Government of the Bar of Ohio.

(£} The Committee may accredit programs other than those approved
pursuant to divisions (A) and (B) of this section. To receive accreditation,
the program shall include instructions in all areas set forth in divisions
{A) and (B) of this section. Application for accreditation of an in-state
program may be made by the program sponsor or a program attendee
and shall be made prior to the program. Application for accreditation of
an out-of-state program may be submitted by the program sponsor or a
program attendee and may be made prior to or after completion of the
program. The request for credit from a program sponsor shall include the
program curriculum and individual faculty biographical information. The
request for credit from a program attendee shall include all of the
following:

{1) Program curriculum;

(2} Individual faculty biographical information;

(3) A written breakdown of sessions attended and credit hours received if
the seminar held concurrent sessions;

(4} Proof of attendance.

VII. STANDARDS FOR RETENTION OF SUP.R. 20 CERTIFICATION
(A){1) To retain certification, an attorney who has previously been
certified by the Committee shall complete at least twelve hours of
Committee-approved specialized training every two years. To maintain
certification as lead counsel or co-counsel, at least six of the twelve
hours shall be devoted to instruction in the trial of capital cases. To
maintain certification as appellate counsel, at least six of the twelve
hours shall be devoted to instruction in the appeal of capital cases.



{2) On the first day of July of each year, the Committee shall review the
list of certified counsel and revoke the certification of any atforney who
has not complied with the specialized training requirements of this rule.
An attorney whose certification has been revoked shall not be eligible to
accept future appointment as counsel for an indigent defendant charged
with or convicted of an offense for which the death penalty can be or has
been irmmposed.

(B) The Comumnittee may accredit an out-of-state program that provides
specialized instruction devoted to the investigation, preparation, and
presentation of a death penalty trial or specialized instruction devoted to
the appeal of a case in which the defendant received the death penaity,
or both. Requests for credit for an out-of-state program may be
submitted by the seminar sponsor or a seminar attendee. The request for
credit from a program spensor shall include the program curriculum and
individual faculty biographical information. The request for credit from a
program attendee shall include all of the following:

(1} Program curriculum;

(2) Individual faculty biographical information;

(3} A written breakdown of sessions attended and credit hours received if
the seminar held concurrent sessions,

(4} Proof of attendance.

(C} An attorney who has previously been certified but whose certification
has been revoked for failure to comply with the specialized training
requirements of this rule must, in order to regain certification, submit &
new application that demonstrates that the attorney has completed
twelve hours of Committee approved specialized training in the two year
period prior to making application for recertification.

VIII. RESERVED
IX. EFFECTIVE DATE

(A) The effective date of this rule shall be October 1, 1987.

(B} The amendments to Section 1I{A}(5)(b), Section 1II{B){2), and to the
Subcommittee Comments following Section II of this Rule adopted by the
Supreme Court of Ohio on June 28, 1989, shall be effective on July 1,
1989.

(C) The amendments to Sections I{A)(2}, I{A){3), (B}, and II, and the
addition of Sections I{C) and 1V, adopted by the Supreme Court of Ohio
on December 11, 1990, shall be effective on January I, 1991.

D) The amendments to this rule adopted by the Supreme Court of Ohio
on April 19, 1995, shall take effect on July 1, 1995,

(E} The amendment to Sup. R. 20 adopted by the Supreme Court on
December 4, 2002, shall take effect on January 6, 2003,

(F) The amendment to Sup. R. 20 adopted by the Supreme Court on
February 1, 2005, shall take effect on March 7, 2005,
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charged, whether felonies or misdemeanass or both, are of
the same or similar character, or are based on the same act
ar trangaction, or are hased on hwo or more acts or
transactions commected together or constituting parts of a
commor scherme or plan, or are part of a courne of
criminal eonduct.

{B} Joinder of defendants. Two or more defendants
may be charged in the same indictment, information or
complaint if they are alleged to have participated in the
same act or transaction or in the same seriss of acts or
trapsactions constituting an offense or offenses, or in the
savne conrse of eriminal conduct. Such defendants may be
charged in one or more counts together or separately, and
ail of the defendants need not be charged in cach count.

RULE 5. Warrant or Summons Upon In-
dictment or Information

(A Issuance, Upon the request of the prosecuting
attomey the clerk shall forthwith issue a warrent for sach
defendant named in the indictment or in the information.
The clerk shall issue a surmmons instead of a warrant
where the defendant has bean released pursuant to Rule
46 and is indicted for the same offense for which he was
bound over pursuant to Rule 5. In addition, the clerk shall
issue a summons instead of a warrant upon the request of
the prosecuting attorney or by direction of the cowrt.

Upon Lke request or direction, the clerk shall issue
more than one warrant or summons {or the same defen-
dant. He shall deliver the warrant or summaons to any
officer authorized by Jaw to execule or serve it If a
defendant fails to appear in response to summons, a
warrant shell issue.

{B) Form of warrant and summons.

(1) Warrant, The form of the warrant shall be as
provided in Rule 4{CH1) except that it shall be signed by
the court or clevk. It shall deseribe the offense charged ia
the indictment or information. A copy of the indictment or
information shall be attached to the warrant which shalt
command that the defendant be arrested and brought
befere the court issuing the warrant without unnecessary
delay:

(2} Summons. The summons shall be in the same form
as the warrant, except that it shall nor command that the
defendant be arrested, but shall order the defendant to
appear before the court at a stated time and place and
inform him that he may be arrested if he fails to appear o
the time and place stated in the surmmons. A copy of the
indictment or information shail be attached to the sum-
mons.

(€} Execution or service; return.

{1} Executicn or service. Warrants shall be executed or
summons served as provided in Rule 4(D) and the
arrested person shall be treated in accordance with Rule
4{EN1).

{2} Return. The officer executing & warrant shall make
return thereof to the cowrt.

When the person serving summeons is unable Lo serve a
copy of the swmmons within swenty-eight davs of the date
of issuance, he shall endorse thut fuet and the reasons
therefor on the summons and retwn the summons and
copies to the derk, who shall make the appropriate entry
on the appearance (]och.t

At the request of the proseoiting atterney madle at any
fime while the indictment or information s penc hng, 3
warrant returned inexecuted and not cancelied, or a

summnens retumed unserved, or a copy thereof, nu}-' be

delivered by the clerk to the shedfl or other authostzed
pezsen for execubion or service.

tAmended, eff 7-1-75)

RULE 10. Asraignment

{A} Arraignment procedure. Arraignment shall be
conthueted in open court, and shall consist of reading the
indictment, information or complaint to the defendant, or
stating to him the substance of the charge, and calling on
him to plead thereta. The defendant may in open court
waive the reading of the indictment, information, or
complaint. The defendant shall be given a copy of the
indictment, information, or complaint, or shall acknewl-
edge receipt thereof, before being called upon to plead,

{B} Presence of defendant. The defendant must he
present, except that the court, with the written consent of
the defendant and the appr G\"LI of the prosecuting attor-
ey, may permit aualgnment vithout the presence of the
defendant, if & plea of not guilty is entered.

{C; Explanation of rights, When a defendant not
represented by counsel is brought before a court and
called upon to plead, the judge or magistrate shall cause
him to be informed and shall determine that he under
stands all of the following:

{1} He has a dght to retain counsel even if he intends to
pleac’ guilty, and has a right to a reasonable continuance in
the proceedings to secure counsel,

{2) He has a right to counsel, and the rght to a
reasonable continuance in the p‘oceeding Lo secure coun-
sel, and, pursuant to Crim. R. 44, the right to have counsel
assigned without cost to himself if he is unable to employ
connsel.

{3} He has a right to bail, if the offense is hailable.

{4) He need make no statement at any point in the
proceeding, but any statetment made can and may he used
against him.

(D) Joint arraignment. If there are multiple defen-
dangs to be arigned, the judge or magistrate may by
general announcement advise them of their rights as
prescribed in this rle.

{Amended, ff 7-1-90)

RULE 11. Pleas, Rights Upon Flea

{A) Pleas. A defendunt may plead not guilty, not guilty
by reason of fnsanity, guilty or, with the consent of the
court, no contest. A ples of not guilty by reason of inganity

shali be made In writing by eitber the defendant or the
"

defenc.antq attorney. All other pleas may be made orally.
The pleas of not gmlw and not gulh’s by reason ofmsann
may he joined. If a defendant refuses to plead, the court
shall enter a plea of not goilty on behalf of the defendant.

(B} Effect of guilty or no contest pleas, With refer-
ence to the offense or offenses to which the pies is
entered:

(1) The plea of guilty is a complete admission of the
defendant’s guiit.

2) The p]eu of no contest is not an admission of
defendants guilt, but is an admission of the truth of the
facts alleged in ‘he indictrent, information, or t.c‘mplam*
and the plea or admussion <hall not be used against the
defendant in ary subsequent civil or criminal proceeding.

(37 When u plea of guilty or no contest i accepted
pursiant to this rule, the court, except as provided in
divisions {03 and {4} of this rule, shull proceed with
sentencing uader Crim. R 32,
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(¢} Pleas of guilty and no eontest in felony cases,

(1) Where in a felony case the defendant is unrepre-
sented by counsel the court shall not aceept # plea of guilty
or no confest unless the defendast, after being readvised
that he or she has the right to be yepresented by retained
counsel, or pursuant to Crim. R. 44 by appointed counsel,
waives this right.

{2} In felony cases the court may rcfuse to accept a piea
of guilty or a plea of no contest, and shall not accept » plea
of guiity or no contest without first addressing the defen-
dant personally and deing all of the following:

{4) retermining that the defendant is meldng the plea
voluntarily, with understanding of the nature of the
charges and of the madmum penalty mvolved, and, if
applicable, that the defondant is not sligible for probation
or for the imposition of community control sanctions at the
sentencing hearing.

{b} Informing the defendant of and determining that
the defendant understands the effect of the plea of guilty
or no contest, and that the court, upon acceprance of the
plea, may proceed with judgment and sentaace.

{e} Informing the defendant and determining that the
defendant understands that by the plea the defendant is
waiving the rights to jury trial, to confront witnesses
against him or her, to have compulsory process for obtain-
ing witresses in the defendant’s favor, and to require the
state to prove the defendant’s guilt beyond 2 reasonable
doubt ut a trial st which the defendant cannct he cam-
pelled to testify against himself or hergalf.

{3) With respect to aggravated murder committed on
and after [anuary 1, 1974, the defendant shall plead
separately to the charge and to each specification, if any. A
plea of guilty or no contest to the charge waives the
defendant’s right to a jury ta!, and before accepting 2 plea
of guilty or no centest the court shall so advise the
defendant and determine that the defendant understands
the conseguences of the plea.

If the tndictment contains o specification, and a plea of
guilty or no contest to the charge is accepted, the court
shall tmpose the sentence provided by law.

1¥ the indictment containg ome or mere specifications,
and a plea of guilty o1 no contest to the chargs is accepted,
the court muy dismiss the specifications and impose
sentence acoordingly, in the interests of Justics,

If the indictment contains one or more specifications
that are not dismissed upon acceptance of a plea of guilty
ar ne contest to the charge, or if pleas of puilty or ne
contest to both the charge and one or more specifications
ars accepted, 4 court compased of three judges shatl: {a)
determine whether the offense was aggravated murder or
a lesser offense; and (b) if the offense is determined o
have been a lesser offense, impose senterce sccordingly;
or {c] if the offense s determined to have been aggravated
murder, proceed as provided by law to determine the
prasence or absence of the specified aggravating circum-
stances and of mitigating circumstances, and imposs
sentence accordingly,

4} With respect to all other vases the court need not
take testimony upon a plea of guilty or no contest.

{I>} Misdemeanor cases involving serious offenses.
In misdemesnor cases invelving serious offenses the court
may refuse to acoept & plea of guilty or ns contest, and
shall net accept such plea without first addressing the
defendant personally and informing the defendant of the
effect of the pieas of goilty, no contest, and not guilty and
determining that the defendart iz making the plen volun-
tarily. Where the defendant is unrepresented b counsel

the court shall not aceept a ples of gnilty or no contest
unless the defendant, after being readvised that he or she
has the right ¥ be represented by retained counsel, or
pursuant to Crim. R, 44 by appoinfed counsel, waives this
right. '
{(E) Misdemeanor cases invelving petty offenses.
In misdemeanor cases involving petty offenses the court
may refuse to accept a plea of guilty or no contest, and
shall not accept such ples without first informing the
defendant of the effect of the pleas of guilty, no contest,
and not guilty.

The connsel provisions of Crim. K. 44(B) and (G} apply
to division (E) of this rule.

{I'} Negotinted plea in felony cases. When, in felony
cases, a negatiated plea of guilty or no contest to one or
mare offenses charged or to ave or mors other or lesser
offenses is offered, the underlying agreement upon which
the plea is based shall be stated on the record in open
court.

(G) Refusal of court to accept plea. If the cowt
refuses o aceept a plea of goilty or no contest, the court
shall enter a plea of not guilty on hehalf of the defendant.
In such cases nefther plea shall be admissible tn evidence
ner be the subject of comment by the prosecuting attorney
GF COl.

{H) Delense of insanity. The defense of not guilty by
rezsen of insanity must be pleaded bt the time of arraign-
ment, except that the cowst for good cause shown shall
permif such a plea to be entered at any time hefore trial.

{Amended, eif 7-1-78; T-1-80; 7-1-08)

RULE 12. Pleadings and Motions Before
Trial: Defenses and Objections

{A) Pleadings and motions. Pleadings in criminal
praceedings shail be the complaint, and the indictment or
information, and the pleas of not guily, not guilty by
reason of insanity, guilty, and no contest, All other pleas,
demurrers, snd motiens to quash, are abolished, Defenses
and objections raised hefore trial which herstofore could
have been raised by one or more of them shall be raised
only by maotion to dismiss or to grant appropriate relief, as
provided in these rules.

(B} Tiling with the court defined. The filing of
dotumerts with the court, as required by these rules, shall
be made by filing therm with the clerk of court, except that
the judge may permit the documents to be filed with the
judge. in which event ths judge shall note the filing date
on the documents and transmit them to the clerk. A court
may provide, by local rules adopted pursuant to the Rules
of Supsrintendence, far the filing of documents by elec-
troric means. If the court adopts such local rules, they
shall inchude 81l of the follawing:

(1} the complaint, if permittsd by loeal rules ta be filed
electronieally. shall comply with Crim. R. 3.

{2) any signature on electronically transmitted deeu-
ments shall be considered that of the attormey or party it
purports to be for all purposes, If it is established that the
docurnents wers transmitted withoui authority, the court
shall order the filing stricken.

{3) a provision shall specify the days and hours during
which electronically tramsmitted documents wili be re.
ceived by the court, and a provision shall specify when
dvcuments received electronieally will he considered to
have heen filed.

(4} any docament fled electronically that requires a

filing fee may be refected by the clerk of count unless the
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RULE 51. Exceptions Unnecessary

An excepton, at any stige or step of the case or matter,
is unnecessary to fay a foundation for review, whenever a
matter has been. called to the aRention of the court by
objection, motion, or otherwise, and the coust has ruled
thereon. .

RULE 52. Harmless Error and Plain Error

(A} Harmless error. Any error, defect, irregularity, or
variance which does not affect substantial rights-shaii be
disregarded. . .

(B) Plain error. Plin errors or defects affecting sub-
stantial rights may be noticed although they were not
broucrht to the attention of the court,

RULE b53. Reservad

RULE 54. &mendment of Incorporated
de Rules

An amendment to o rescission of any provision of the
Ohie Rules of Civil Procedure which has been incorpo-
rated by refersnce in these rules, shall,- without: the
necessity of further action, be incorporsted by reference in
these rules unless the amendment. or rescission specifies.
otherwise, effective on the effective date of the amend-
ment or rescission. : .

RULE 55. Records

{A) Criminal appearance docket, The clerk shal[
keepa cnmma.{ appearance docket. Fpon the commence-
ment of a criminal action the clerk shall assign gach action
z number. This number shall be placed on the first page,
and every continuation page, of the appearance docket
which concerns the particular action, In addition this
number and the names of the parties shall be placed on
the case file and every paper filed in the action.

. ‘At the time the action is commenced the ‘clerk shall
enter in the appearante docket the names, except as
provided in Rule, 6(E), of the parties in full, the names of
covasel and index the action by the name of each defen-
dant, Thereafter the clerk shail chronolagically note in the.
appearance docket oIl process issued and retums, pleas
and motions, papers filed in the action, orders, verdicts
and judgments. The notations shall be brief but shall show
the date of filing and the substance of sach order, verdict
and judgment.

A# action is comuaenced for purposes of this rule by the
eatlier of, (a) the filing of 2 complaint, uniform  traffic
ticket, citation, indictment, or information with the clerk,
or (b} the receipt by the clerk of the court of common
pleas of 2 bind over order under Rule 5/B)(4)(a)

(B) Files. All papers filed in a case shall be filed in a
separate file folder and on or after July 1 1986 shall not
exceed § inches £ 11 inches in size and without back:nrr or
eaver,.

{C} Other booLs and records The dlerk sha]l keep
such atherbooks and records as required by law and as the
supreme court or other ¢ourt may from time to time
remm‘e

{D) Applicability ta courts not of record. In courts
rot of record the potations required by subdivision {(4)

shall be placed on 2 separate sheet or card kept in the file
folder, .

(Amended, eff 7-1-85)
RULE 56. Réser_véd

RULE 537. Rule of court; procedure not
otherwise specxfied

(A) Rule of eourt. :

(1) The expression “rule of court” ds used in these rulas
means 3 rule promulgated by the Supreme Court or a role.
coneerning local practice adopted by another court that is
not mconsistent. with the rules promulgated by the Su-
preme Cowrt and is fled with the Supreme Court, |

{2} Local mules shall be adopted only after the court
gives appropriate natice and an opporh:mt\ for comment,
If the court determines that there is an immediate need
for a ryle, the court may adopt the rule without prior
notice and opportunity for comment, but prompely shall
afford notice and opportunity for comment.

(B) Procedure not otherwise specified. If no pmce-
dure is speclﬁcaﬂy prescribed by rule, the court mey
proceed in any lawful ranner not inconsistent with these
rules of criminal procedure, and shall look to the miles of
civil procedure and to the applicable law if no rule of
criminal procedure exdsts.

{Amended, eff 7-1- 94)

RULE 58. Forms

The fonm contained in the Appendix of Forms wh:ch
the supreme cowt from Hme lo time may approve arg
ilustrative and not mandatory. L

RULE 59. Effecﬁve date

(A) Effective date of rules. These rules shal’ take
effect on July 1, 1873, except for rules or portions of rules
for which a later date is specified, which shall take effect
on such later date. They govern all proceedings in actions
brougbt after they take effect, and also all further procesd-
ings in actions then pending, except to the extent that their
application in a particular action pending when the nues
take effect would nat be feasible or would wark injustics,
in which event the former pracedure apptlies,

(B) Effective date of amendments. The amend-
ments submitted by the Supreme Court to the general
assembly on January 10, 1975, shall take effect on July 1,
1875. The) govern alf proceedings in actions hrought afrer
they take effect and also all further proecedings in actions
then pending, except to the extent that their application in
4 particular action pending when the amendments take
effect would not be feasible or would work injustice, in
which event the former procedure applies.

{C) Effective date "of amendments. The amend-
ments submitted by the Supreme Court to the general
agsembly on January 9, 1976 shall take effect on ]uiy 1,
1676. They govern all procsedings in actions brought after
they take effect and aiso all further proceedings in actions
then pending, except to the ‘extent that their application in
& particular action pending when the amendments take
effect would not be feasible or would work injustice, in
which event the former procedure spplies. .-

(D) Effective date of amendments, The - amend-
ments submitted by the Supreme Court to the general
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RULE 201, Judicial Notice of Adjudicative Rule
Facts 410, Inadmissibility of Pleas, Offers of Pleas, and Reluted

{A} Scope of rule, This rule governs only judicial
notice of adjndicative facts, i.e., the facts of the case.

(B} Kinds of facts. A judicially noticed fact must be
one not subject to reasonable dispute in that it is efther (1)
generally Jmown within the territosial Jurisdiction of the
trial court or {2} capable of accurate end ready determi-
nation by resort to sources whose accuracy canmet reason-
ably be questioned,

() When discretionary. A court may take judicial
notice, whether requested or not.

(C) When mandatory. A court shali take judicial
notice if ri?uested by a party and supplied with the
necessary information.

(E) Opportunity to be heard. A party is entitled upon
timely request to an opportunity to be heard as to the
propriety of taling judicial notice and the tenor of the
matter noticed. In the absence of prior notification, the
request may be made after judieta! netice has been taken.

(F} Time of taking notice. Judicial notice may be
raken at any stage of the proceeding,

{G) Instructing jury. In a civil action or proeseding,
the court shall instruct the jury to accept as conclusive any
fact judicially noticed. In & criminal case, the court shall
instruct the jury that it may, but is not required to, accept
as vonclusive any fact judicially noticed,

ARTICLE 11 -

" PRESUMPTIONS
Rule
30L  Presumptions in Gemeral in Civil Actfors and Proceedings

302, [Reserved]

RULE 301, Presumptions in General in
Civil Actions and Proceedings

t

Ir all civil actions and procesdings not otherwise pro-
vided for by statute enacted by the General Asserubly or
b these rules, a presumption imposes on the party against
whom i is directed the burden of going forward with
evidence to rebut or meet the presumption, but does not
shift to such party the burden of proof in the sense of the
risk of non-persuasion, which remains throughout the fial
upon the party on whom it was originally cast.

RULE 302. [Rescrved}

ARTICLE 1V
RELEVANCY AND ITS LIMITS

Rule

401, Defintion of “Relevant Evidence”

402,  Relevant Bvidence Generally Admissible; Irrelevant Evi-
dence Inzdmissible

403, Exclusion of Relevant Evidence on Grounds of Prejudice,
Confusion, or Undue Delay

404,  Character Evidence Not Admissible to Prove Conduat;
Exceptions, Other Crimes

405, Methods of Proving Character

408.  Habit; Routine Practice

407 Subsequent Femedist Measures

408, Corapromise and Offers to Compromiss

403, Payment of Medical and Similar Expenses

Statements
411.  Liability [nsurance

Delinition of “Relevant Ewvi-

RULE 401,

dence”

“Relevant evidence” mezns evidence having any ten-
dency to make the existence of any fact that is of
consequence to the determination of the action more
probable or less probeble than it would be without the
evidence.

RULE 402, Relevant Evidence Generally
Admissible; Irrelevant Evidence Inadmissible

Al relevant svidence is admissible, except as otherwise
provided by the Constitution of the United States, by the
Constitution of the State of Ohis, by statute enacted by
the General Assembly not in confliet with a rule of the
Supreme Court of Chio, by these rules, or by other rules
prescribed by the Supreme Court of Ohio. Bvidence
which is not relevant is not admissihle.

RULE 403. Exclusion of Relevant Evi-
dence on Grounds of Prejudice, Confusion, or
Undue Delay

{A} Exclusion mandatory. Although relevant, evi-
dence is nat admissible if its probatve value js substan-
tally outweighed by the danger of unfair prejudice, of
canfusion of the issues, or of misleading the jury

(B) Exclusion diseretiopary. Although relevant, evi-
dence may be excluded if its probative valie is substan-
tHally outweighed by considerations of undue delay, or
needless presentation of cumulative evidence,

(Amended, off 7-1-96)

RULE 404. Character Evidence Not Ad-
missible to Prove Conduct; Exceptions; Other
Crimes .

(A) Character cvidence generally. Evidence of a
person’s character or a trait of his character is not admis-
sible for the purpose of proving that he acted in confor-
mity therewith on a particular occasion, subject to the
following exceptions:

{1} Character of accused. Evidence of a pertinent trait
of his character offered by an accused, or by the prosecu-
tion to rebut the same is admissible; however, in prosecu-
tions for rape, gross sexual imposition, and prostitution,
the exceptions provided by statute enacted hy the General
Assemnbly are applicable.

(2) Character of victim. Evidence of a pertinent trait of
character of the victim of the crime offered by an accused,
or by the prosecution to rebut the same, or evidence of a
character trait of peacefulness of the victim offered by the
proseeution in a homicide case to rebut evidence that the
vietim was the first aggressor s adrmissible; however, in
prosecutions for rape, gross sexual imposition, and prosd-
tution, the exceptions provided by statute enacted by the
General Assembly are applicable.

{3} Character of witness, Evidence of the character of &
witness on the issue of credibility is admissible as provided
in Rules 507, 608, and A09.
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{B} Other crimes, wrongs or acts. Evidence of the
other crimes, wrongs, or scts is not admissible to prove the
character of a persor in order to show that he acted in
conformity therawith. It may, however, be admissible for
other purposes, such as pronf of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence
of mistake or accident.

RULE 405. Methods of Proving Character

{A) Reputation or opinion, In all cases in which
evidence of character or a trait of character of & person is
adrnissible, proof may be mede by testimony s to repu-
tation or by testimony in the form of an cpinion On
cross-examination, inquiry Is allowable into relevant spe-
cific instances of conduct.

(B} Specific instances of eonduct. In cases in which
character or a trait of character of a person is an essential
element of a charge, Jahn, or defense, proof may also be
made of specific instances of his conduct.

RULE 406. Habit; Routine Practice

Evidence of the habit of a person or of the routine
practice of an organization, whether corroborated or not
and regardless of the presence of syewitnesses, is relevant
te prove that the conduet of the person or organization on
a perticular occasion was in conformity with the habit or
routine practice.

RULE 407. Subsequent Remedial Mea-
sares

When, after an injury or harm allegedly cansed by an
event, measures are taken which, i§ taken previously,
would have made the injury or harm less kkely to oceur,
evidence of the subseguent measures is not admissible to
prove negligence or culpable conduct in connection with

“the event. This rule does not require the exclusion of
evidence of subseguent measures when affered for an-
other purpase, such as proving ownership, control, or
feasihility of precautionary measures, if cemtroverted, or
tmpeachment,

{Amended, eif 7-1-00}

RULE 408. Compromise and Offers to
Compromise

Evidencs of (1) fumishing or offering or promising o
furnish, or (%) accepting or offering or promising to accept,
avaluable consideration in compromising or attempting to
compromise a claim which was disputed as to either
vailcgty ar amount, is not admissible to prove liability for or
invalidity of the ¢ladm or its amount. Evidence of conduct
or staternents made in compromise negotiations is likewise
not admissible. This rule does not require the sxclusion of
any evidence otherwise discoverable merely because it is
presented in the course of compromise negotiations. This
rule also dees not require exclusion when the evidence is
offered for another purpose, such as proving bias er
prejudice of a witness, negativing a contenton of undue
defay, or proving an effort to obstruct & criminal investi-
gation or prosecution.

RULE 409. Payment of Medical and Simi-
lar Expenses

Evidence of fumnishing or offering or promising to pay
medical, hospital, or similar expenses occasionea by an
injury is not admissible to prove lability for the injury.

RULE 410. Inadmissibility of Pleas, Offers
of Pleas, and Related Statements

{A) Eacept as provided in division {B} of this mle,
evidence of the fellowing is not admissible in any civil or
criminal proceeding against the Jefendant who made the
plea or who was a participant: persomally or through
counsel in the plea discussions:

{1} A plea of guilty that later was withdrawn

(21 A plea of no contest or the equivalent plea from
another jurisdiction;

37 A plea of guilty in a violations bureay;

{4) Any statement made in the course of any proceed-
ings under Rule 11 of the Rules of Criminal Procedure or
equivalent procedure from ancther jurisdiction regarding
the foregoing pleas;

{35} Any statement made in the course of plea discus-
sions in which counsel for the prosecuting anthority or for
the defendant was a participant and that do not result in a
plea of guilty or that result in a plea of guilty later
withdrawn,

(B} A statement otherwise inadmissible under this rule
is admissible in either of the fellowing:

(1) Any proceeding in which another staterent made
in the course of the same plea or plea discussions has been
introduced and the statement should, in fairmess, be
considered contemporanedusly with it;

{2) A criminal procesding for perjury or false statement
if the statement was made by the defendant under cath, on
the record, and in the presence of counsel.

{Amended, eff 7-1-91)

RULE 411.

Fvidence that a person was or was not insured against
liahikity is not admissible upon the issue whether he acted
negligently or otherwise wrongfully, This rule does not
reguire the exclusion of evidence of insurance against
liahility when offered for another purpose, such as proof of
agency, ownership or control, if controverted, or bias or
prejudice of a witness.

Liability Insurance

ARTICLE V
PRIVILEGES
Rule
501. General Rule
RULE 501, General Rule

The privilege of a witness, person, state or political
subdivision thereof shall be govemned by statute enacted
by the General Assembly or by principles of commeon law
as interpreted by the courts of this state in the light of
reason and experience,

ARTICLE VI
WITNESSES

Rule
601, Ceneral Rule of Competency
602, Lack of Persona! Knowledge
503, Osth or Affirmation
604,  Interpreters
603.  Competency of Judge as Witness
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EvidR 702

(L} If the statement is offered solely for the purpose of |
impeaching the witness, the wimess is afforded & prior-

opportunity to explain or deny the statement and the.
opposite party is afforded an opportunity to mterTogate
the witness on the statement or the interests of- _]usnce
otherwise require; -

{2} The subject matter of the statement is one of the;

fo]lowm
%act that is-of consequence to the detennmatlon of'
t'ne actmn other than the credibility of a witness;

{b) A fact that may be shown b extrinsic evidence
under Evid R SOS{A} -B09, 616{A), EIG(B) ar 705

{¢) A fact that may bs shown by extrinsic evidence
under the common law of impeachment if not in conﬁzct
with the Rules of Evidence.

{C) Prior inconsistent conduct. During examination
of a witness, conduct of the witness inconsistent with the
witness’s testimony may be shown to- xmpeach If offered
for the sole purpose of impeaching the witness’s testimony,
extrinsic evidence of the pror inconsistent conduct is

admissible under the same circurmstances as provided for
prior ‘Hiconsistent statements by Evid. R. 813(B)(2). ~

(Amended, eﬁ'? 1«98)

. RULE 614 Ca]lmg emd Interrogatmn of
‘V‘thesses by Court

4). Callmg by conrt. The court may, on #ts own
motion or at the Suggestion of a party, call witnesses, and.
all parties are entitled to cross-examine witnesses thus
called,

(B} Interrogahon hy eourt. The court may interro-
gate witnesses, in an impartial manzner, whether called by
itself or by a partv,

[(®)) Ob_]ectxons Objections w0 the calling of witnesses
by the cowrt or to intesrogation by it may be made at the
Hee or at the next available opportunity wher the jury is
not present. ) "

RULE 815, Separatlon and Exclusion of
Witnesses

. (A) Faxceptas pmvide& in-division (B}_ of this rule, at the
request of a party the court shall order witnesses gxcluded
s& that they cannot hear the testimony of other witnesses,.
and it. mey make the order of its own motion..An order.
directing the ‘exclusion’ or ‘separation’ of witnesses or the
like, in peneral terms without specification of other or
additional limitations, is effective only to require the
exclusion of witnesses from the hearing dutiag the test-
mcm} of other witnesses. .

(B) This rule does not au&lonze exclusion of any of 'rhe
foﬂomng persons from. the hearing: o
.(1)..a party who is a natural person;

{2} an officer'or employee of a party that is nota namral
persou designated as:its representative by its attorney; ...
{3} a person whose presence is shown by a party o be-
essential o the presentation of the party's cause; -
-(4) iz a criminal proceeding, a victim of the cha.rged

oﬂense tothe extent that the vickm's presence is autho-

rized by statute enacted by the General Assembly. As used
in this_rule “victim” has the same meaning a3 in the

provisions of the Ohio Constitution providing rights for
victims of crimes. :

{Amended, eff 7-1-01; 7-1.03) G

RULE 616. Methods of Impeachment

In addition to other methods, a witness may be irm-
peached by any of the following methods:

{A) Bias. Bias, prejudice,. interest, or. an}' motive o
misrepresent may be shown to impeach the wimess either
by examination of the witness or by extrinsic evidence. : -

(B} Sensory or mental defect. A defect of capacity,
ability, or opportunity to cbserve, remeraber, or relate may
be shown to impeach the witness either by examination gf
the witntess or by extrinsic evidence.

(C} Specific contradiction. Facts comradicmc a wit-
ness’s testmony may be, shown for the purpose “of im-
peacking the witness's testimeny. If offered for the sole
purpose of impeaching a witness's testimony, extrinsic
evidence of contradiction is inadmissible unless the evi-
dence Is one of the following:

{1} Permstted’ by vad E. SOS{A) 609, 613, 616(A
B16(B), or T06;

(2} Permitted by the common la“ of 1mpeachment and
not in conflict with the Rules of Evidence.

(Eﬁ'ecmre 7- 1~91 amended, eff 7-1-98}

ARTICLE VI
OPINIONS AND EXPERT TESTIMO\Y

RULE 701. Oplmon Tesumony by Lay W1t~

nesses oo : A

¥f the witness is not testifying as an eq':nert, the witness'
testimony in the form of opinions or inferences is limited
to those opinions or inferences which are (1) rationally
hased on the perception of the witness and (2) helpiul to
a clear understending of the withess' testimony or the
determination of a fact in issue.

(amended, eff 7-1-07)

RULE "02' ’I’esﬁﬁmny by Experts B

A witess hay tesﬂfy as an expert if alt of the following
applys... ..

P?A) The witness' teshmouv either relates to_mnatters
beyond the knowledge or experience- possessed by lay
persons or chspeis a mlsccnceptlon common amang lay

TSONS;

(B} The witness is quahﬁed as an expert by specialized
Imowledge, skill, .experience, training, or- education re-
garding the subject matter of the testimony;

{C) The witness' testimony is'hased on rehiable scien-
tific, technical, or other speciaiized information; To the
exent that the testimony reports the result of a procedure,
test,.or experiment, the testimony is xelable only if all of
the following apply:

(1} The '{heorv Jupon which the procedure test ar
experiment is based is objectively verifisble or is vahdl
derived from wndely zecepted knowledge, facts or pnn
ciples;

E::(2) The des1g11 of the procedure test, or expenment
religbly tmplements the theory;

«(3) The particular procedure, test, or expariment was
eonducted in a way that will yield an accurate resuit.

‘(Amended, off 7-1-94}
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sanction ather tha.n a fine under section 2929.28 of the
Revised Code: - ©

HISTORY: 134 v H 511 (EFf 1-1-74); 139 v § 199 (Ef
7-1.83% 140 v H 380 (Eff 4-3-84); 146 v S 2. Eff 7-1-96; 149
vH 490, § 1, eff 1104,

The effective date is set by section 4 of HB 440,

‘Not analogous to former RC § 2901.02 (RS §§ 6808, 6809;
S&S Z68; 8&C 401; 33 v 33; 60 v 17; 92 v 223; GC § 12401;
Bureaw of Code Revision, 10-1-53), repeated 134 v H 511,
§ 2, eff 1.1.74/

§ 2901.03 Common law offenses abrogated.

{A) No conduct constifutes a criminal offense against
the state unless it is defined as an offense in the Revised
Code. :

(B} An offense is defined when one or more sections of
the Revised Code state a positive prohibition or enjoin a
specifie duty, and provide a Denaity for violation of such
proh]blhon or failure to meet such duty. -

H{C) This section does not affect wny power of the
general assembly under section 8 of Asticle II, Ohio
Constitution, nor does it affect the power of a court o
punish for contenmpt or to employ any sanction authorized
by law 0 enforce an order, civil judgment or decree.

H.ISTOEY: 134 v H 511. Eff 1-1-74,

Not analogous bo former RC § 290103 (RS § 7388-52; 98
v 180; GC § 12402; Bureau of Code Revision, 10-1-33; 126 v
575), repealed 134 v H 511, § 2, off 1.1-74.

The effective date is set by section 4 of HB 511,

§ 2901.04 Rudes'of construction; references
to previons comviction; interpretation of statutory
references that define or specify. a criminal offense.

(A} Except as otherwise provided in division (C) or (D)
of this section, sectons. of the Revised. Code defining
offenses or penalties shall be strictly constiued against the
state, and liberally construed in favor of the accused.

(B} Rules of Criminal proceaure and secHons of the
Revised Code previding for eriminal procedure skall be
construed so as to effect the fair, impartial, speedy, and
sure.administration of justice.

(C} Any prowsmn of a section of the Revised Code that
refers to 2 previous conviction of or plea of guilty o0 a

violation of a section of the Revised Gode or of a division
of a section of the Revised Code shall be construed to also
refer to a previous conviction of or plea of guilly to a
substantially equivalent offense under an existng or for-
mer law of this state, another state, or the United States or
uader an existing or former municipal ordinance.

{13} Any provision of the Revised Code that refers to a
section, or to a division of a section, of the Revised Code
that defines or specifies a criminal offense shall he
construed to also refer to an existing or former law of this
state, another state, or the United States, to.an existing or
former wunicipal crdinance, or to an existing or former
division of any such existing or former law or ordinance
that defines or specifies, or. that defined or specifted, a
substantially equivalent offense.

HISTORY: 134 v H 511 (B 1-1-74); 148 v § 107, EX
3-23.2000; 150 v 5 146, § 1, eff. 9-23-04.

Not analogous to former RC § 2901.04 (GC § 12402-1:
108 v 5453 111 v 77; Bureau of Code Revision, 10-1-53),
repealed 134 v H 511, § Z, eff 1-1-74.

§ 2901.05 Burden and degree of proofi

A Every person accused of dn offense is presumed
innocent until proven guilty beyond a reasonable doubt,
and the burden of proof for all elements of the offense is
upon the prosecution. The burden of going forward with
the evidence of an affinnative defense; and the burden of
proof, by a prepoaderance of the eviderce, for an afﬁr
mative defense, is upon the accused.

"{B) As part of its cha.\}e to the JUW in a criminal ca\ser ’

the cowst shall read the dafinitions of “reasonable doubt”
and “proof beyond a reascnable doubt,” contained in
division {D} of this section.

(C) As used in this section, an “affirmative’ defense is
either of the following:

{1} A defense expressly designated as affirmative;

- {2) A defense involving an excuse or justification pecu-
liarly within the Imowledge of the accused, on which he
can fairly he required to adduce supporting evidence. ¥

(D) "Reasondble doubt” is present when the jurors,
after they have carefully considered and compared all the
evidence, cannot say they are firmly convinced of the truth
of the charge. It is a doubt based on reason and common
sense. Reasonable doubt is oot mere possible doubt;
because everything relating to human affairs or depending
on moral evidence i open to some possible or imaginary
doubt. “Proof beyond a reasonable doubt™ is proof of such
character that en ordinary person would be willing to rely
and act upon # [n the most important of kis own affairs.

HISTORY: 134 v H 511 [Eff 1.1-74); 137 ~ H 1168. £
11-1-78.

Not analogous to former RC § 2901.05 (RS § 6310; S&C
402; 33 v 33; GC § 12403; 124 v 14; Bureau of Code
Revision, eff 10-1-53), repealed 134 v H 311, § 2, off 1-1-74.

§ 2901. 06 Battered woman syndrome. testi:
mony as evidence relevant to c!aun of self-defense

.(A) The general assembly herebv declares that it rec-
ognizes both of the following, in relation to the “battered
woman syndrome:”

(1) That the syndrome currently is 2 matter of com-
monly accepted scientific knowledge;

{2} ‘That the subject matter and details of the syndrcume
are not within the general understanding or experence of
a person who is 2 member of the general populace and are
not within the field of common mowle&ge ‘
~{B}-Ifa person iz.charged with an offense mvolving‘the
use of force against another and the person, as a defense
ta the offense charged, rafses the affirmative defense of
seif-defense, the person may introduce expert testimony of
the “hattered woman syndrome” and expert testimony that
the person suffered from that syndrome as evidence o
establish the requisite belief of an imminent danger of
death or great bodily harm that is necessary, as an element
of the affirmative defense, to justify the person’suse of the
force in gqueston. The introduction of any expert testi-
mony under this division shall be in accordance with the
Ohio Rules of Evidence, :

* HISTORY: 143 v H 484. Bff 11-3-90.

Mot analogous to former RC § 2901.06 (RS § 6811; S&C
403; 33 v 33; GC § 12404; 116 v 203; Bureau of Code
Bevision, 10-1-33), repealed, 134 v H 511, § 2, off 1.1.74.

§ 2901.07 oNa testing of offenders,

{A) As used in this section:

(1) "DNA analysis” end

‘same meanings as in secti
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CHAPTER 2903

Section

THOMICIDE]

Aggravated murder,

Murder.

293,03 Voluntary manstaughter.

260304 Involuntary manslaughter.

12903.04.1] 2803.041 Reckizss homicide.

290305 Megligert homicide.

2503 .06 Aggravafed vehicular homicide; vehienlar homicide; ve-
hizular menslaughter.,

Repealed.

Aggravated vehinular assanlt; velicular gssault.

Legal abortions and acts or omissions of pregnant
woman excepted from ability.

Definitions: fmetionally tmpaired persan; caretaker.

[ASSAULT]

Felonious assault,

Aggravated assault f.

Assault. -

Negligent assanlt,

Permitting child abuse.

Fuiling to provide for a functionally impaired person.

[MENACING!

Aggravated menacing.

{STALKING]

{2903.21.1] 2903211  Menacing by stalking.

[e903.21.2; 2903212 Consideration in setting amount and con-
. ditions of bail for viclations of certaln protection

orders.

[2903.21.3] 2903.213  Motion for protection order

[2803.21.4] 2003214 Petition for protection order to protect

. victim of menecing by stalking,

(2803.21.5] 2903.215 Repealed.

2603.22  Menacing. ’

290351 Haxng,

[PATIENT ABUSE AND NEGLECT IN CARE
' FACILITIES]

2003.51
2303.62

2090307
2503.08
250308

2603.10

2003.11
903.12
2903.13
2003.14
2003.15
290316

250321

2905.33 Definitions.

2903.34 Pationt abuse; neglect.

[2803.34.1} 2905.34]  Patient endangermant.

280333 Filing false patient abuse or reglect complaints.
£303.38  Discrimination, reialiation prohibited.

#0337 License revocation.

{HOMICIDE]

§ 2903.01 Aggravated murder.

{A} No person shall purpasely, and with prior calcula-
tion and design, cause the death of ancther or the unlawful
teruination of anothers pregnancy.

{B} No person shall purposely cause the death of
another or the unlawful termination of another’s preg-
nancy while com mitting or attempting to commit, or while
deeing immediately afrer committirg or attemptng to
commit, ddnapping, rape, aggravated arson, arson, aggra-
vated robbery, robbery, ag"grava‘ced burglary, burglary,
terrorism, or escape.

{C} No person shall puposely cause the death of

v 2 N T . -~
anotner who is under thirteen years of age at the timas of

the commission of the offense,

: HOMICIDE AND ASSAULT

(D3} No person who s under detention as a result of
having been found guilty of or having pleaded guilty to a
felany or who hreaks that detention shall purposely cause
the death of ancther.

(E) No person shall purposely cause the death of a law
enforcement officer whom the offender knows or has
reasonable cause to know is a law enforcement officer
when either of the following applies:

{1) The victin, at the dme of the commission of the
offense, is engaged in the victim’s duties.

{2} Tt is the offenders specific purpose to kil a law
enforcament officer,

{F) Whaever violates this section Is guilty of aggravated
murdey, and shall he punished as provided in section
2529.02 of the Revised Code.

(G) As used in this section:

(1) “Detention” has the same meaning as in section
2921 01 of the Revised Code.

{2} “Law enforcement officer™ has the same TEADING 25
in section 2511.01 of the Revised Code.

HISTORY: 134 v H 501 {Eff 1-1-74); 139 v § 1 (EF
10-19-81); 146 v § 239 (E{f 9-6-96); 147 v § 32 (Eff §-6-97);
147 v H 5 (Eff 6-30-98}; 147 v § 193 (Eff 12.29.98); 149 v §
154, Eff 5-15-20602,

Not analogous to former RC § 2803.01 (GC § 12423-1;
108 v 45; 121 + 557 (572); Bureay of Code Revision, 16-1-53;
126 v 114), repealed 134 v H 511, § 2, eff 1-1.74,

§ 2903.02 Murder.

(A} No person shall purposely cause the death of
another ar the unlawful termination of anothers preg-
nancy,

{B) No person shall cause the death of another as a
proximate result of the offender’s committing or attempt-
ing to commit an offense of viclence that iz a felony of the
first or second degree and that is not a violation of section
2903.03 or 2903.04 of the Revised Code.

{C) Division {B) of this section does not apply to an
offense that becornes a felony of the first or second degree
only if the offender previously has been convicted of that
offense or another specified offense.

{12 Whoever violates this section 5 guilty of murdes,
and shall be punished as provided in section 2929.0% of the
Revised Code.

HISTORY: 134 v H 511 (Eff 1-}-74); 146 v § 239 (Eff
9-6-96); 147 v H 5. Eff 6-30-38.

Not analogous to former RC § 2003.02 (RS § 6998; S&S
377; 59+ 65; 83 v 202; GC §§ 12962, 12963; Bureau of Code
Hevision, 10-1-53; 131 v G71), repealed 134 v H 511, § 2, off
1.1.74,

§ 2903.03 Voluntary manslaughter.

{A} No person, while under the influence of sudden
passion or in a sudden fit of rage, either of which is
brought on by serious provocation cccasioned by the
victim that is reasonably sufficient to incite the persan inta
using deadly force, shall knowingly cause the death of
ancther or the unlawful termination of anothers preg-
nancy.
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§ 2929.03

seeton 2971.03 of the Bevised Code to an indefinite term
copsisting of & minimum term of thirty years aad a
admum term of lfe imprisonment. ‘

HISTORY: 139 v § 1. Eff 10-19-81; 152 v § 10, § 1, eif.
1-1-08. - .

whe efiecive date is set by § 8 of 152+ § 10,

- [§ 2929.02.3] § 2029.023 Defendant

may raise matter of age,

"4 person charged with aggravated murder and one or
more specifieations of an aggravating circumstance may, at
tal, raise the matter of his age at the time of the alleged
cominission of the offense and may present evidence at
tria] that he was not eighteen vears of age or older at the
time of the alleged commission of the offense. The
burdens of raising the matter of age, and of going forward
with the evidence relfating to the matter of age, are upon
the defendant. After a defendant has raised the matter of

" age-at trial, the prosecution shall have the burden of

proving, by proof beyond a reasonable doubt, that the
defendant was eighteen vears of age or older at the time of
the alleged-commission of the offense.

HISTORY: 139 v § 1. Eff 10-19-8L,

[§.2929.02.4] § 2929.024 Iuvestigs-

tion services and experts for indigent.

" if ¢he court determines that the defendant is indigent.

and that investigation services, experts, or other services
are reasonably necessary for the proper representation of
a defendant charged with aggravated murder at trial or at
the sentencing hearing, the court shall authorize the
defendant’s counsel to obiain the necessary services for the
defendant, and shall order that payment of the {ees and
expenses for the necessary services be made in the same
manmer that payment for appointed counsel is rade

ursuant to Chapter 120. of the Revised Code. If the court

termines that the necessary services had to be obtained
prior to court authorization for payment of the fees and
expznses for the necessary servigss, the court may, after
the services have been obtained, authorize the defendant’s
counsel to obtain the necessary services and order that
payment of the fees and expenses for the necessary
services be made as provided in this section. .

HISTORY: 138 v § 1. Eff 10-15-81, Tl

-§ 2929.03 Imposing sentence for aggravated

murder.

{A) If the thdictment or count in the indictment charg-
ing. aggravated murder does not contain one oy more
specificarions of aggravabng cireumstances listed in divi-
sion (A} of section 2929.04 of the Revised Code, then,

fo]lowing a verdict of guilty of the charge of aggravated.

murder,. the trial eowt shall impose sentence on the

coffender as follows: .

A1) Exceptas pravided in division (A}2) of this section,
the tria] court shall irmpose one of the fofiowing seatences

>

(b} Subject to division {A)1)e} of this section, kfe

- Mmprisonment with parcle sligibility after serving twenty

years of imprisonment;

{c) Subject to division {AW1¥e) of this section, life
imprisonment with parole eligibility sfter serving twenty-
five full years of imprisonment;

(d) Subject ta division {A)1)e} of this section, life.
imprisonment with parole eligibility after serving thirty full
years of imprisonment;

{e) If the victirn of the aggravated murder was less than
thirteen years of age, the offender also is convicted of or
pleads guilty to 2 sexual motivation specification that was
included in the indichment, count in the indictmant, or
information charging the offense, and the trial court does
not impose a sentence of life imprisonment without parols
on the offender pursuant to division (A)1Ma) of this
section, the trial court shall sentence the offender pursu-
ant to division {B)3) of section 2971.03 of the Revised
Code to an indefinite term consisting of a mpinimum term,
of thirty years and a maximrem term of life imprisonment
that shall be served pursuant to that section.

{2} 1f the offender also is convicted of or pleads goily
to a sexual motivation specification and a sexzally vielent
predator specification that are included in the indictment,
count in the indictment, or information that charged the
ageravated murder, the trial court shall impose upon the
offender a sentence of fife imprisonment without parole
that shall be served pursuant to section 297103 of the
Revised Code. :

(B} I the indictment or count in the indictrment charg-
ing aggravated murder contains one or more specifications
of aggravating circumstances Hsted in divsion (A) of
secton 299904 of the Revised Code, the verdict shall
separately state whether the accused is found gullty or not
guilty of the principal charge and, if guilty of the principal
charge, whether the offender was eighteen years of age or
older at the Bme of the commission of the offense, if the
matter of age was raised by the offender pursuant to
section 2925.023 {2020.02.3] of the Revised Codeg, and:
whether the offender is guilty or not guilty of each
specification, The jury shell be instructed on jts duties in
this regard. The instruction to the jury shall include an
instruction that & specification shall be proved beyond a
reasonable doubt in order to support a guilty verdict on
the specification, but the instruction shall not mention the
penalty that may be the consequence of a guilty or not

ilty verdict cn any charge or specification,

(C}{1) If the indictment or count in the indictment
charging aggravated murder containg one or more speci-
fications of aggravating cireumstances listed in division (&)
of section 2829.04 of the Revised Code, then, following a
verdict of guilty of the charge but not guilty of each of the
specifications, and regardless of whether the offender
raised the matter of age pursuant to secton 2828.023
[2929.02.3] of the Revised Code, the trial court shall
impose sentence on the offender as follows:

{a) Except as provided i division {CN1Xb) of this
section, the trial court shall impose one of the following
sentences on the offender: _ .

(1) Life imprisonment without parole;

{ii) Subject to-division {C}INa)(v) of this section, life
irprisonment with parole eligibility after serving twenty
years of imprisonment;

{ifi) Subject to. division {C){1Xa)&) of this section, life
irnprisonment with parole eligibility after serving twenty-

. five fill years of imprisonment;

{iv}) Subject to division {CH1){aXv) of this section, life.
tmprisonment with parole eligibdity after serving thirty full
vears of imprisonment; : R
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{v) If the victim of the ageravated murder was less than
thirteen years. of age, the offender also is convicted of or
pleads gwilty to a sexual motivation specification that was
inchuded (n the indictment; count in the indictment, or
infermation charging the:offense, and the trial court does
not impoese a sentence of life imprisonment without parole
on the offender pursuant to division (C}1)(a){i) of this
section, the trial court shall sentence the offender pursu-
ant to division (B3} of section 2971.03 of the Revised
Code to an indefinite term coasisting of a minimum term
of thirty years and a maxdimurm term of life imprisonment.

{b) Ifthe offender also is convicted of or pleads guilty
to a sexual: motivation specification-and a sexually violent
predator specification that are included in the indictment,
count in the indictment, or information that charged the
aggravated murder, the trial court shall impose npon the
offender a sentence of life impriscnment without parcle
that shall be served pursuant to secton 2971.03 of the
Revised Code.

{2)a) If the indictment or count in the indictment
contains one or more specifications of aggravating circum-
stances listed in division (A} of secton 2829.04 of the
Revised Code and if the offender is found guilty of both
the charge and one or more of the specifications, the
penalty to be imposed on the offender shall be one of the
following:

(i} Except as provided in division (C){(2{a){ii) or [} of
this section, the penalty to be imposed on the offender
shall be death, life imprisonrhent without parcle, life
imprisonment with parcle eligibdity after serving twenty-
five full years of imprisonment, or life imprisonment with
parole eligibility after serving thirty full vears of imprison-
ment.

(i} Exvept as provided in division (CY2)a)(i) of this
section, if the victim of the aggravated murder was less
than thirteen years of age, the offender also is convicted of
ar pleads guilty to a sexual motivation specification that
was included in the indistment; count in the indictment,
or information charging the offense, and the trial court
does not impose a sentence of death or life imprisonment
without parole on the offender pursuant to division
{CH2¥Ka)i) of this. section, the penalty to be imposed on
the offender shall be an indefinite term consisting of a
minimum term of thirty vears and a maximum term of life
imprisonment that shall be imposed pursuant to division
(B){3} of secton 2971.05 of the Revised Code and served
pursuznt to that secton. ’

(idi} If the offender also is:conﬁcted of or pleads gwlty

to a sexyal motivation specification and a sexually violent

predator specification that areincluded in the indictment,

count in the indictment, or information that charged the
aggravated murder, the penalty to. be imposed on the
offender shall be death or life imprisonment witheut
parale that shall be served pursuant to section 2571.03 of
the Revised Code. )

{b) A penalty imposed pursuant to division {C){2Ha)(i),
{8}, or {iii} of this section shall be determined pursuant to
divisions (D) and (E) of this section and shall be deter-
mined by ane of the following:

{i) By the panei of thiree judges that tried the offender
upon the offender’s waiver of the right to trial by jury;

(i1} By the trisl jury and the tial judge, if the oifender
was tried by jury

(D}1i} Death may not be impased 25 a penaity for
agoravated murder if the offender raised the matter of age
at trizl purscant to section 2928.023 [2929.02.3] of the
Revised Code and was not found at trizl to have been

eightesn years of age or older at the time of the commis-
sion of the offense; When death may-be imposed as a
penalty for aggravated murder, the court shall proceed
under. this division. When death may be impused as a
penalty, the court, upon the request of the defendant, shall
require a pre-sentence investigation to be made and, upon
the request of the defendant, shall require a ‘mental
examination to be made, and shall require reports of the
investigation and- of any mental examination submitted to
the cowrt, pursiant to section 2047.06 of the Hevised
Code. No staternent made or information provided by a
defendant in. a mental examination or proceeding con-
ducted pursuant to this division shall be disclosed to any
person, except as provided in this division, or be used in
evidence against the defendant on the issue of guilt in any
retrial. A pre-sentence investigation or mental examination
shall not be made except upon request of the defendant,
Copies of any reports prepared under this division shall be
fumished to the court, to the trial jury if the offender was
tried by a jury, to the prosecutor, and to the offender or the

offender’s counsel for use under this division. The court, .

and the trial jury if the offender was tried by a jury, shall
consider any report prepared pursuant to this division and
furnished to it and any ovidence raised at trial that is
relevant ta the aggravating circumstances the offender was
found guilty of committing or to any factors in mitigation
of the imposition of the sentence of death, shall hear
testimony and other evidence that is relevant to the nature
and circumstances of the aggravating circumstances the
offender was found guilty of committing, the mitigating
factors set forth in division (B) of section 2929.04 of the
Revised Code, and any other factors in mitigation of the
imposition of the sentence of death, and shall hear the
statement, if any, of the offendes, and the arguments, if

any, of counsel for the defense and prosecution; that are
relevant to the penalty that should be imposed on the - -
offender. The defendant shall be given great latitude in the -

presentation of evidence of the mitigating factors set forthr
i division {B) of sectinn 2929.04 of the Revised Code and

of any othef factors in mitigation of the imposition of the: -

sentence of death. If the offender chooses to make 2

statement, the offender is subject to cross-examination:

only if the offender consents to make the statement under:
nath or affirmation. R o
The defendant shall have the burden of going forward

with the evidence af any factors in mitigation of the'

imposition of the sentence of death, The prosecution shall
have the burden of proving, by proof beyoad a reasonable
doubt, that the aggravating circumstances the defendant
was found guilty of committing are sufficient to cutweigh

“the factors in midgation of the imposition of the sentence

of death. s e

{2} Upon consideration of the relevant evidence raised
ot trial, the testimony, other evidence, statement of the
offender, arguments of counsel, and, if applicahle, the’

reports submitted pursuant to division (D)1) of this':

section, the trial jury, if the offender was tried by a jury
shall determine whether the aggravating circumstances
the offender was found guilty of committing are sufficient’
to outweigh the mitigating factors present o the case. if
the trial jury umanimously finds, by proof beyond 2
reasonable doubt, that the aggravating circumstances the’
offender was found guilty of committing ounweigh the
mitigating factars, the trial jury shall recommend to the
court “that the semtence of death be imposed on the
affender Absent such a finding, the jury shall recomment
that the offender he sentenced to one of the follawing:
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{a} Except as provided i division (D}{2)(b} or (c) of
this section, to life imprisonment without parale, life

. imprisonment with parole eligibility afrer senving twenty-

fve full years of imprisonment, or life imprisonment with
parcle eligibility after serving thirty full years of imyprison-
ment;

{b} Except as provided in division (D)2¥e) of this
section, if the victim of the aggravated murder was less
than thirteen years of age, the offender also is convicted of
or pleads guilty to a sexual motivation specification that
was included in the indictment, count in the indictment,
pr information charging the offense, and the jury does not
recommend a sentence of life imprisonment without
parole pursuant to division {I3}{2Z}a} of this section, to an
indefinite term consistng of & minimum term of thirty
years and a wadmum term of life imprisonment © be
imposed pursuant to division {B)3) of secdon 287103 of
the Revised Code and served pursnant to that section.

{¢) If the offender also is convicted of or pleads guilty to
3 sexual motivation specification and 2 sexually violent
predator specification that are included in the indictment,
count in the indictment, or information that charged the
ageravated murder, to kfe imprisonment without parole.

If the trial jury recommends that the offender be

sentenced to life imprisonment without parole, life impris-
onment with parole eligthility after serving twenty-five full
years of imprisonment, lifz imprisonment with parcle
eligibility after serving thirty full years of imprisonment, or
an tndefinite term consisting of a minimum term of thisty
years and a maxinmum term of life Lmprisonment 10 be
imposed pursuant to division (B}(3) of section 9871.03 of
the Revised Code, the court shall impose the sentence
recommended by the jury upan the offender. If the
sentence is an indefinite term consisdng of a minimum
terze of thirty years and a maxzaum term of life impris-
snment imposed as described in division (D)(2)(b) of this
section or a sentence of life imprisonment without parale
imposed under division {D)(2)(ci of this section, the
sentence shall be served pursuant to section 287103 of the
Revised Code. If the trial jury recommends that the
sentence of death be imposed upon the offender, the court
shall proceed o impese sentence pursuant to division
{I{3) of this secdon.

(3) Upon consideration of the relevant evidenice raised
at trial, the testimony, other evidence, statement of the
offender, arguments of counsel, and, i applicable, the
reparts submitted to the court pursuant to division (D3(1)
of this section, if, after receiving pursuant to divigion
{[)(2) of this section the trial jurys recommendation that
the sentence of death be imposed, the court finds, by
preof beyond a reasonzble doubt, or if the panel of three
judges eranimonsly finds, by proof beyond a reasonable
doubt, that the aggravating cireumstances the offender
was found guilty of committing outweigh the mitigating
factors, it shall impose sentence of death o the offender,
Absent such a finding by the court or panel, the court or
the panel shall impose ene of the following sentences on
the offender: :

{a) Exvept as provided in division (D)3)b) of this
section, one of the following; .

{1} Life imprisonment without parole;

-{i). Subject to division (I2}{3)(a)iv} of this section, life
imprisonment with parole eligihility after serving twenty-
five full vears of imprisoranent; :

{iii} Subject to division {DH3)aliv) of this section, life
impriscament with parole eligibility after serving thirty full

- -years of imprisonment;

iy I the vietim of the aggravated murder was less than
thirteen years of age, the offender also is convicted of ot
pleads guilty to a sexual motivaton specification that was
inchided in the indictment, count in the indictment, or
information charging the offense, and the trial court does
not impose a Sentence of life imprisontnent without parole
on the offender pursnant to division (DYSa)) of this
section, the eourt or pansl shall sentence the offender
pursnant to division (BI3}. of section 2971.03 of the
Revised Code to an indsfinite term consisting of a minj-
rum term of thitty years and a maximum term of Lfe
imprisorment. .

{b) If the offender also is convicted of ar pleads guilty
1o 2 sexual motivation specification and a sexually violent
predator specification that are inghided in the indictment,
count in the indictment, or information that charged the
agaravated murder, kle imprisonment without parole that.
shall be sexved pursuant to section 2871.03 of the Revised
Code. o

(E) If the offender raised the matter of age at trial
pursuant to section 2328.023 12029.02.3] of the Revised
Code, was convicted of aggravated murder and one ot
more specifications of an aggravating circumstance listed
in division (A) of section 292%.04 of the Revised Code, and
was not found at trial to have been eighteen vears of age or
older at the time of the commission of the offense, the
eourt or the panel of thres judges shall vot impese 2
sentence of death on the offender. Instead, the court or
panet shall impose one of the following sentences on the
coffender: '

(1) Except as provided in division (E}2) of this section,
one of the following:

{a) Life imprisonment without parole;

(b} Subject to division (E}{2){d) of this section, lifa
imprisonment with parole eligibility after serving twenty-
five full years of impriscnment;

(¢} Subject to division (E)2)4} of this section, life
imprisonment with parole eligibiliy after serving thirty full
years of imprisonment;

(d) If the victim of the sggravated murder was less than
thirteen vears of age, the offender aiso is convicted of or
pleads guilty to a sexual motivation specification that was
included in the indictment, count in the indictment, or
inforzation charging the offense, and the trial court does
not impoese a sentence of life irnprisonment witheut parole
on the offender pursuant to division (E)2ia) of this
section, the court or punel shall sentence the offender
pursuant to division {Bj(3) of section 237103 of the
Revised Code to an indefinite term consisting of & ‘mind-
s term of thirty years and a maximum term of life
imprisonment

{2) If the offender also is convicted of or pleads guilyy
to & sexual motivation specification and & sexually violent
predator specification that are included in the indictment,
count in the indictment, or information that charged the
aggravated murder, life imprisonment without parcle that
shall be served pursuant to section 297103 of the Revised
Code. .

{F) The court or the panel of three judges, when &
imposes sentence of death, shall state in & separate opinion
its specific findings as to the exstence of any of the
mitigating factors set forth in division {B) of section
2925.04 of the Revised Code, the existence of any other
mitigating factors, the aggravating cireumstances the of-
fender was found guity of committing, and the reasons
why the aggravating circumstances the offender was found
guilty of commiting were sulficient to outweigh the
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mitigating factors. The court or panel, when it imposes life
imprisonmeritior an fdefinite term consisting of & mini-
mum term of thirty years and « medmum-term of ife
imprisonment noder division (D) of this section, shiall state
izt a separate opinion its specific findings of which-of the

mitigating factors set forth in division (B} of section’

£999.04 of the Revised Code it found to exist, what other

mitigating factors it found to exist, what aggravating-
circurmstances the offender was found guilty of commit- .

ting, and why it could not find that these aggravating
circumstances were sufficient to outweigh the mitigating
factors. For cases in which a sentence of death is imposed
for an offense committed before January L, 1995, the court
or panel shall file the opinion required to be prepared by
this division with the clerk of the appropriate court of
appeals and with the clerk of the supreme court within
fifteen days: after the court or panel imposes sentence, For
cases in which a sentence of death is imposed for an
offense committed on or after Janvary 1, 1995, the court
or panei shail file the opirdon required to be prepared by
this division with the cleck of the supreme court within
fiftesn days after the court or panel imposes sentence. The
judgment in a case in which a sentencing hearing is held
pursuant to this section is not final untl the opinion is
filed. ‘

{G}{1) Whenever the court or 2 panel of three judges
imposes a sentence of death for an offense committed
before fanuary 1, 1993, the clerk of the court in which the
indgment is rendered shall deliver the entire record in the
case to the appellate court.

(2} Whenever the court or a penel of three judges
imposes a sentence of death for an cffense committed on
or after January 1, 1895, the clerk of the court in which the
judgment is rendered shall delivar the entire record in the

case to the supreme court. :

HISTORY: 134 v M 511 (EFf 1-I-74) 139 v § 1 (EFF
10-19-81); 146 v § 4 {EFf 9-21-95}; 146 v § 2 (EF 7.1.96); 146
v § 269 (Tff 7-1-96); 146 v H 180, Eff 1-1-97; 150 v H 184,
§ 1, efF. 3-23.05 152 v 5 10, § 1, eff. 1-1-08,

“The effective dateis set by § 3of 152+ § 10

The provisions of § 3 of H.B. 184 {150 v -} read a5 follows:

SECTION 3. Section 2823.03 of the Revised Code is presented
in this act as a composite of the secton as amended by both Am.
Sub, H.B. 180 and Am. Sub: 5.B. 269 of the 125t Gereral
Assembiy. The General Assembly, applying the principle stated in
divisien {E) of section 152 of the Revised Code that amendments
are to-be harmonized if ressonably capable of simultaneous
operation, finds that the composite is the resultng version of the
secdon in effsct prior w the effective date of the section as
presented in this act.

The effective date is set by secton 3 of HE 130.

See provisions, § 4 of HB 150 (146 v —) following RC
§ 202134, .

The provisions of §§ 3, 4 of 5B 268 read as follows: T

SECTION 3. That Scotion 5 of Am. Sub, 5.B. 2 of the 121st
General Assembly be amended to read as follows:

“See. 5. The provisions of the Revised Code in existence prior to
July 1, 1866, shall apply te & person upon whom a court imposed
2 term of imprisonment prior to that date and, notwithstanding
division {B) of section 1.58 of the Revised Code, o a person upon
whom a court, on or after that date and in accordance with the law
in existenca prior & that date, impaoses a term of imprisonment for
an offense that was committes prior to that date.

The provisions of the Revised Code in existence on and after
Tuly %, 1898, apply to a person who commits an offense on or after
that date.”

SECTION 4. That exsting' Section 5 of Am. Sub, $.3. 2 of the
121st General Assembly is hereby repealed.

2929.04 Criteria for imposing death or im-
posmg

prisonment for a capital offense. -

{A) Imposiion of the death penalty for aggravated
orurder is precluded unless ene or mere of the foliowing is.
specified in the indictment or count in the indictment’
pursuant to section 2941.i4 of the Revised Code and
proved beyond a reascnable doubt:

{1) The offense was the assassination of the president of
the United States or a perscn in line of succession to the
presidency, the governor or Leutenant governor of this
state, the president-elect or vice president-elect of the
United States, the governor-elect or lisutenant governor-
elect of this state, or a candidate for any of the offices
described in this division. For purpesss of this division, a
person is a candidate if the person has been nominated for
election according to law, if the person has filed a pedtion
or petitions according to law to have the person’s name
placed on the ballot in 2 primary or general election, or if
the person campaigns as 2 write-in candidate in a primary
or general election. ) '

{2) The offense was committed for hire,

(3) The offénse was commited for the purpose of
esczping detecton, apprehension, trial, or punishment for
another offense committed by the offender.

{4) The offense was committed while the offender was
under detention or while the offender was at large after
having broken detention: As used in division {A)(4} of this
section, “detention” has the same meaning as in section -
992101 of the Revised Code, except that detention does
not include hospitalization, institutionalization, or confine-
mént in a mental health facility or menfal retardation and-
developmentally disabled facility unless at the time of the
commission of the offense either of the following circum-
stances apply: o ‘

{a) The offender was in the facility a5 a result of being
charged with a violation of a section of the Revised Code.

(b) The offender was under detenticn as a result of
being convicted of or pleading guilty to a viclation of a
section of the Revised Code, '

{3) Prior to the offense at bar, the offender was con-

victed of an offense an essential element of which was the
purpeseful klling of or attempt to kil another, or the
offense at bar was part of a course of conduct involving the
purposeful kiling of or attempt to Kll two or more persans
by the offender. -

(6) The victim of the offense was a law enforcement
officer, as defined in section 2311.01 of the Revised Code,”
whon: the offender had reasonable cause to know or kmew
to be a law enforcement officer as so defined, and either
the victim, at the tme of the commission of the offense,
was engaged in the vietim’ duties, or it was the offender’s
specific purpose to kil a law enforcement officer as so
defined. :

{7) The offense was committed while the offender was
committing, attempting to commit, or fleeing immediately
after commithing or’ attempting to commit kidnappisg,
rape, aggravated arsan, aggravated robbery, or aggravated
burglary, and either the offender was the principal of-
fender in the commission of the aggravated murder oz, if
not the principal offender, committed the aggravated
murder with prior caleulaton and design. ‘

(8) The victim of the aggravated murder was a witness
ta an offense wha was purposely lilled to prevent the
vicHm5 testimony i any eriminal proceeding and the
aggravated murder was not committed during the com-
mission, attewpted commission, or flight immediately
after the commission or attempted commission of the
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ting,

offense to which the vietim was a witness, or the victim of
the aggravated murder was a witness to an offense and was
purposely killed in retalistion for the victim's tsthmony in
any criminal proceeding. .

{6} The offender, in the comumission of the offease,
purpasefully caused the death of anather who was under
thirteen years of age at the time of the commission of the
offanse, and either the cffender was the principal offender
in the commission of the offense or, i not the principal
offender, committed the offense with prior caleulation and
design.

{10} The ofense was committed while the offender was
commnitting, attempting to commit, or fleging immediately
after committing or attempting to comumit Erronss,

{B) If one or more of the aggravabing circumstances
listed in division {A) of this section is specified in the
mdictment or count in the indictment and proved beyond
a reasonable doubt, and if the offender did not raise the
matter of age pursuant to section 2928.023 [2929.02.3] of
the Revised Code or if the offender, after raising the
matter of age, was found at trial to have been sighteen
years of age ar older at the time of the comunission of the
offense, the court, trizl fury, or penet of three judges shall
consider, and weigh against the aggravating ciroumstances
proved bevond a ressonsble douby, the nature and ciream-
stances of the offense, the history, character, and back-
ground of the offender, and all of the following factors:

{1} Whether the victim of the offense induced or

facilitated it:

{2y Whether it is unlikely that the offense would have
heen committed, but for the fact that the offender was
under duress, coercion, or strong provocation;

{3) Whether, 2 the time of committing the offense, the
offender, hecause of a mentel disease or defect, lacked
substantial capacity to appreciate the coiminality of the
offenders conduet or to conform the offender’s conduct to
the teguirements of the law;

{4} The youth of the offender;

{5} The offender’s lack of & significant history of prior
criminal covvictions and delinguency adjudications;

(6) 1f the offerder was a participant in the offense but
ot the principal offender, the degree of the offender’s
participation in the offense and the degres of the offend-
er's participation in the acts that led to the death of the
victn;

- (7) Any other factors that are relevant to the issue of
whether the offender should be sentenced to death.
Q) The defendant shall be given great latiude in the
‘presentation of evidence of the factors listed in division

(B)-of this section and of any other factors in mitigation of

the fmposition of the sentence of death, :

- The existence of any of the mitigating factors listed in
division (B) of this section does not preclude the imposi-
tion of a sentence of death on the offender but shall be
weighed pursnant to divisions {D)(2) and (3} of section
£929.03 of the-Revised Code by the trial coutt, trial jury,
or the panel of three judges against the aggravating
circumstances the offender was found guilty of comumit-

HISTORY: 134 v H 511 (EFf 1-1-74); 139 v § 1 (BF
10-19-81); 147 v § 32 (Eff §-6-97); 147 v K 151 (Eff 9-16-97)

V- 14T v § 193 (Eff 12-29.98); 149 v § 184. RAT 5-15-200%, -

" Thie provisions of § 3 of SB 183 (147 v —) sead as follows:
SECTION 3. Section 202904 of the Revised Cods is presented
in this act as a composite of the section a5 amended by both Sub.
H.B. 15 and Am. S.B. 32 of the 12¢1d General Assembly, with the

- mew language of neither of the acts shown i capital letters. This is

in recognition of the pn‘,nciplc stated in division {B} of section 1.52
of the Revised Code that such amendments are ta be harmenized
where not substantively imeconcilable and constifutes a legislative
finding that sach is the resulding version in effeat prior to the
effective date of this act.

§ 2925.05 Appellate review of death sen-

tence.

{4) Whenever sentence of death is imposed pursuant to
sections 299003 and 2926.04 of the Revised Code, the
court of appeals, in a case in which a sentence of death was
imposed for an offense committed before January 1, 2885,
and' the supreme court shall review upon appeal the
sontence of death at the same time that they review the
other issues in the case. The court of appeals and the
supreme court shall review the judgment in the case and
the sentence of Jeath imposed by the court or panel of
three judges in the same manner that they review other
eriminal cases, except that they shall review-and indepen-
dently weigh all of the facts and other evidence disclosed
in the record in the case and consider the offense and the
offender to dstermine whether the agpravating circum-
stances the offender was found guilty of committing
outweigh the mitigating factors-in the case, and whether
the sentence of death is appropriate, In determining
whether the sentenca of death is appropriate, the court of
appeals, in a case in which a sentence of death was
impased for an offense committed befors Janpary 1, 1965,
and the supreme court shall consider whether the sen-
tence is excessive or disproportionate to the penalty
imposed in similar cases. They also-shall review all of the
facts and other evidence to determine if the evidence
supports the fAnding of the aggravating circumstances the
triad jury or the panel of three judges found the offender
guilty of comumitting, end shall deteymine whether the
sentencing court properly weighed the aggravating cir
cumstances the offender was found guilty of committing
and the mitigating factors. The court of appeals, in 2 case
in which a sentence of death was imposed for an offense
committed before January 1, 1995, or the supreme cowrt
shall affir a sentepce of death only if the particular court
is persuaded from the record that the ageravating circum-
stamoes the offender was found guilty of committing
outweigh the mitigating factors present in the case and
that the sentence of death is the appropriate sentence in
the case.

A court of appesls that reviews a case in which the
sentence of death is {mposed for an offenss committed
before Janmary 1, 1953, shall file a separate opinion as to
its findtings in the case with the clerk of the supreme court
The opinion shali be fled within fificen days after- the
court issues its opinion and shall contain whatever infor
mation is required by the dlerk of the supreme court. .

{B) The coutt of appesls, in & case in which a sentence
of death was imposed for an offense committed before
Tanvary 1, 1995, and the suprems court shall give prority
over all other cases o the review of judgments in which
the sentence of death is imposed and, except a5 otherwise
provided in this section, shall conduct the review in
accordance with the Rules of Appellate Procedure,

{C) At any Gme after a sentence of death is imposed
pursuant to section 2029.022 (9999 ,02.2] or 2528.03 of the
Revised Code, the court of common pleas that senterced
the offender shall vacate the sentence i the offender did
not present evidence at trisl that the offender was not
gighteen years of age or older at the time of the comnis-
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97 InpicTMENT

§ 2041.14

§ 2941.08 Certain defects do not render in-
d;ctment invalid, : :

" an indictment or information is not made invaiid, and

the triel, judgment, or other pmceed.mcrs staved arrested,
o affected:

(A} By the omission of “with foroe znd arms,” or words
of similar import, or “as appears by the record”;

(R} For omitiing to state the time at which the offense
was commicted, in a case in which time is not of the
ssence of the offense;

{C} For stating the time imperfactly:

. (D, For stating meerfecﬂy the means by whwh the
g*'t'enae was committed except msofa: as means is an
element of the offense;

(B} For want of a staternent of the value or pnce of a
matter or thing, or the amount of damages or injury, whers

. the value or price or the amount of damages or injury is

it of the essence of the offense, and tn such case it s
sufficient to aver that the value or price of the property is
Jess than, equals, or exceeds thé certain value or price
whick Astermines the offense or grade thersof;

(¥} For the want of an allegation of the time or place of

" 4 material fact when the time and Plaee have been once
- sated therein;

{G) Becsuse dates and numbers are reoresente& by
Bgures;

(H) For. an omission to allege that the grand jurors
v.ere mpaneled sworxn, or charged;

{Iy For surplusage or repugnant allegations when there
is sufficient matter alleged to m&zcate the crime and
nerson charged:

H]) Forwant of averment of matter not necessary to be
?mved

(K) For other defects or unpezfecbnns whlch do not
tend to prejudice the substarmal ng‘lf”c of the defendant
apon the merits.
< HISTORY: ‘GC § 13437-7; 113 v 123(16o), ch 186, §
Bureau of Code Revision. Eﬂ' 10-1-53.

§2941 09 Identr.ficatmn ofcorporatmn, o

~In any md.lctmeﬁt or mfo*mabon it is sufficient %r the

purpose of identifying any group or associstion of persons,

hot incorporated, to state the proper name of such group
or Association, to stafe any name or designation by which
the gyoup or association has been or is known, 20 state the
nanes of all persons in such group or assoclaf:on or of one
orinore of them, or to state the name of one or more
_'Bersons in such group o7 association referring tothe others
~a"another” or “others.” It is sufficient for the purpese of
identifying a corporation to state the corporate name of
such: corporetion, or any name or designation by w‘h.}.,h
’ f‘ﬁch torporation has been or'is known,
HISTORY: GC § 13437.8; 113 v 123(165), ch 16, §'5;
AU of Code Revision. EH 10-1-53.

§ 2941 10 tadictment cnmplete

No m&m‘-ment or mformaﬂon for any offense created or
-Eeﬁﬁed by statute is objectionable for the teason that ft
(25 -to negative any excepton, extuse, or proviso ¢on-
Saned in the statute creating or definiag the offense. The
Fact that the charge is made is an allegation that ne legal
acise for the doing of the act exists is The particular case.

HISTORY: GC § 13437.9; 113 v 123(165), ¢h 16, § 9;
Bureau of Code Revision. ER 10-1-33. p

§ 2941.11 Pleading prior conviction.

Whenever it is nécessary to allege a prior convicton of
the aceused in an indictment ot informadon, it is suf‘“lczent
to allege that the accused was, at a certain stated time; in
a certain stated court, convicted of a certain stated oxfense
giving the name of the offense, or stating tbe substantial
elements thereof,

HISTORY: GG § 13437-10; 113 v 123{166) ch 16, § 10
Burenu of Code Revision. Eff 10-1-53.

§ 2941. 12 ?ieadmg astatute,

In pleaclmg a statute or right derived therefrom it is
sufficient to refer 1o the statute by its title, or in any other
manner. which -identifies the statute. The court must
thereupon take judicial notice of such statute.

HISTORY: GC § 13437-11; 113 v 123(166), (:h 16, § 11
Bureau of Code, Revxs:ou Eff 10-1.53.

§ 2041%. 13 Pleadmg a judgment

In pleading & Judgment or other determination of, or a
proceedmw before, any cowrt or oﬁcer, civil or military, it
is not necessary to aiipge the fact conferring Jun.sdlctxon on
such court or officer, It is sufficient 2o alloge generally that
such jndgment or determination was given or made or
such proceedings had.

HISTORY: GC § 13437.12; 113 v 123(136}, ch 16, § 12;
Burezu of Code Revision. Eff 10.1-33.

§ 2941.14 Allegations in homicide indict-

ment v

{A) In an indictment for aggmvated murder, murdez or
volumtary or involuntary manslaughter, the manner in
which, or the means by which the death was caused need
not be set forth.

(B} Jmposition of the death penalty for aggravated
ruder is precluded unless the indictment or count in the
indictment charging the offense specifies ofie or more of
the sggravating .circumstances listed in. dividon (A} of
sectinn 2929.04 of the Revised Code. If more than one
agpravating clreumstancs is specified to an indictment or
count,-each shall be in a separately sumbered specifica-
ton, and if an aggravatng circunstance is specified to &
count in an indictment containiog more than boe count,
such specification shall be 1demaﬁed as to the count to
which it applies.

{(C) A-specification 10 an mdmtment or count in an

‘indictmient charging aggravated murder shall be stated a

the end of the body of the indictment or cowat, and may
be in substantally the following formu

“SPECIFICATION {or, SPECIFICATION 1. 5PECI-
FICATION TO THE FIRST COUNT, or SPECIFICA-
TION 1 TG THE FIRST COUNT), The Grand Turors
further find and -specify that (set forth the applicable
aggravating circumstance bstedin divisicns (A)(l) to (10)
of section 2929.04 of the Revised Cede. The apgravating
circutmstance may be stated in the words of the subdivision
in which it appears, or in words sufficient to give the
aceused notice of the same).”
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e manner and for the purpose descz"bed in aG‘CﬁOn
2152 1T of the Revised Code.

(13 As used in this section, “Arearm” and “ a»tomat;c
frearm” have the same meanings 25 in section 282311 of
the Revised Code.

- HISTORY: ¥43 v § 258 (Eif 11-20.80); 146 v § 2 {(Eff
7.1-96); 148 v § 107 (Eff 3.23-2000%; 148 v § 119 § 3. Eff
1-1.2002,

_ The effective date is set by section 5 of SB 178.

1§ 2941.14.5] .§ 2941.145 specifica-
tion that offender displayed, brandished, mdxcated

Poqsessmn of or used firearm.

_4A) Imposition of a three-year manda.tor} pnson teim
X an offender under division (D)(I)(a} of section
2920714 of the Revised Code is precluded unless the
indictment, count in the indiciment, or information charg-
ing the offense sg_emﬁes that the offender had a firearm on
or about the offenders person or under the offenders
control while committing the offense and displayed the
firearm, brandished the firearm, indicated that the of-
fender possessed the frearm, or tsed it to facilitate-the
offense. The specification shall be stated at the end of the
body of the indictmerit, count, or information, and shaﬂ be
stated in substentially the following form:

“SPECIFICATION (or, SPECIFICATION TO THE
FIRST COUNT). The Grand Jurors (oz insert the parson’s
or the prosecudng attorney’s mame when appropriate)
further find and spectfy that {set forth that the offender
bad a firearm, on: or about the offendes’s parson or under
the offender’s control while committing the offense and
displayed the frearm, brandished the frearm, indicated
that he offender possesseé the firearm, or used it to
facilitate the offense)”

(B) Imposition of a three-year mendatory prison term
npon an offender under division (I3){1){a) »f section
2898.14 of the Revised Cede is precluded if a court
fpases a one-year or six-year mandatory prison term on
the offender under that division relative to the same
felony.

{C} The specification described in division (4) of this
section may be used in a delinquent child proceeding in
the manner and for the purposs &emnbed in section
2152.17 of the Revised Cods.

(D} As used in this secton, “firearm” has the simé
meaning as in-section 292311 of the Revised Code. .

. HISTORY: 146 v § 2. (Bff 7-1-96); 148 v § 107 (REf
-23.2000); 148 v § 170, § 3. Eff 1-1-2002.

The effective date is set by section 5 of S5 179, B ‘

[§ 2041.14.6] § 2941.146 specifica-
ton that offender d:scha.rged firearm from motor
Vehlcle . .

A Imposﬂ:on of a mandatmy five- yea: prison term

' . upon an offender under division (DJ1)(c) of section

2925.14 of the Revised Code for committing a viclation of

- section 2923.161 (2823.16.1] of the Revised Code or for

commaittiag a felony that includes, as an essential element,

- purposely or knowingly causing or attempting to cause the
_death of or physical harm to another and that was

compmitted by discharging a firsarm from a motor vehicle
other than a manufactured heme is precluded unless the

indictment, count in the indictment, or information charg=.

ing the offender specifies that the offender eommitted the
offense by discharging a firearm fom a2 motor vehicle
other than a manufactured home, The specification shall
be stated at the end of the body of the indictment, count;
or information, and shall be stated in substantially the
following form:

“SPECIFICATION (o, SPECIFICATIO\T TO THE
FIRST COUNT). The Grand Jurers (or insert the person’s
or prosecuting attorney’s name when appropriate) further
find and specify that {set forth that the offender commit-
ted the violation of secton 2923.151 [2922.16.1] of the
Revised Code or the felony that includes; as an esseatial
element, purposely of knowingly causing or attempting to
cause the death of or physical harm to another and that
was committed by discharging a firearmn from a motor
vehicle other than a manufactured home).”

{B) The specification described in division (A} of this
section may be used in a délinquent child proceedmg in
the manner and for the purpose described i section
2152.17 of the Revised Code,

{(C) As used in this section:

{1} “Firearm” has the same meaning as in. section
2623.11 of the Revised Code;’

(2) “Motor vehicle” and “manufactired home" have the
same meanings as in section 4501,01 of the Revised Code,

HISTORY: 146 v § 2 (Eff 7.1 -QB) 1458 v § 107 (EE
3.23.2000); 148 v § 179, § 3. Eff 1. 1-2002

The effective date is set by section 5 of §8 179,

[§ 2941.14.7] § 2941.147 Specifica-

tion of sexual motwatmn _

{4} Whenever a Person is charg@& with an offense that
is a viglation of section 2003.01, 2903.02, 2903.11, or
2905.01 of the Revised Code, a violation of division (A‘) of
section 2603.04 of the Revised Code, an attempt to viclate
or complicity in wviolating section 280301, 2805.02,
2003.11, or. 280501 of the Revised Code when the
attempt or complicity is a feleny, or an attempt to vilate
or complicity in violating division (A) of section 2903.04 of
the Pevised Code when the attermpt or complicity is a
felony, the indictment, count in the indictment, informa-
tion, or complaint charging the offense may include a
specification that the person committed the offense with a
sexmal motivation. The specification shalt b stated at the
end of the body of the indictment, count, information, or
complaint end shall be in substantially the following form.

“SPFCIFICA.TION (OR, SPECIFICATION TO THE
FIRST-COUNT). The Grand Turors (or insert the person’s
or the prosecuting attorney’s name when appropriate)
further find and specify that the offender committed the
offense with a sexusl motivation.”

{B) As used in this section, “sexual motivation” has the
same meaning as in section 2972.01 of the Revised Code

HISTORY: 146 v H 180, Eff 1.1-97,

The effective date is set by section 3 of HE 180.
Ser provisions, § 4 of HB 180" (3.46 v —l, foﬂomg RC‘
§ 282134,

[§ 2941.14.8] § 2941.148 specifica-

tion that offender is a sexually violent predator.

(A)(1) The application of Chapter 2971 of the Revised
Code to an offeader is precluded unless one of the
following applies: ;
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HISTORY: GC § 13843-5; 113 v 123(383), ch 22, § 5;
Burean of Code Revision, 10-1-53; 136 v H 133 (Eff 6-3-76);
139 v § 1 (Eff 10-19-81); 145 v H 41, Eff 9-27-33.

Ses provisions, § 3of HE 41 {145 v—} following RC § 2945 18.

§ 2945.25 causes of challenging of jurors.

A person called as a juror in a criminal case may be
challenged for the following causes:

{A} That he was a member of the grand jury that found
the indictrment in the case;

(B} That he is possessed of a state of mind evincing
enmity or bias toward the defendant or the state; but no
person summoned as a juror shall be disqualified by
reason of 2 previously formed or expressed opinion with
reference to the guilt or mocence of the accused, i the
court is satisfied, from examination of the juror or from
ather evidence, that he will render an impartial verdict
according to the law and the evidence submitted to the
jury at the tral;

(C} In the trial of a capital offense, that he unequivo-
cally states that under no circumstances will he follow the
instructions of & tial judge and consider fairly the impo-
sition of a sentence of death in a particular case. A
prospective juror's conscientious or religicus opposition to
the death penalty in and of itself is not grounds for a
challenge for cause. All parties shall be given wide latitude
in voir dire questioning in this regard.

(D) That he is releted by consanguinity or affinity
within the fifth degree to the person alleged to be injured
or attempted to be injured by the offense charged, or to
the person on whose complaint the prosecution was
instituted, or to the defendant;

{E) That he served on a petit jury drawn in the same
cause agzinst the same defendant, and that {petit]} jury
was discharged after heering the evidence or rendering a
verdict on the evidence that was set aside;

{F} That he served 25 a juror in a civil case brought
against the defendant for the same act;

{G} That he has been subpoenaed in good faith as a
witness in the case;

{(H} That he is a chronic aleoholic, or drug dependent
person;

(I} That he has been convicted of a crime that by law
disgualifies him from serving on a jury;

{J) That he has an action pending between him and the
state or the defendant;

(K} That he or his speuse is & party to another action
then pending in any court in which an attorney in the
cause then on trial is an attornay, either for or against him;

{L} That he is the person alleged to be injured or
attempted to be injured by the offenss charged, or is the
person on whose complaint the prosecution was instituted,
or the defendant,

(M} That he is the emplover or amployee, or the
spouss, parent, son, or daughter of the employer or
emplovee, or the counselor, agent, or attorney of any
person included in division (L) of this section;

{N)} That English is not his native language, and his
knowledge of English is insufficient to permit him to
understand the facts and law in the case:

() That he otherwise is unsuitable for any other cause
te serve as a juror.

The validity of each challenge listed in this section shall
be determined by the court.

HISTORY: GC § 13445.5; 113 v 123(183), ch 22, § 8; 118
v 42%; Burean of Code Revision, 10-1-33; 135 « I 965 (EfT
4-9-81); 139 v § 1. Eff 10-19-81.

+ Division (E}, § 1 fatled to contain the word “petit” here. It was
added in 1 965,

§ 2945.26 Challenge for cause.

Challenges for cause shall be tried by the court on the
oath of the person chellenged, or other evidence, and shall
be made before the jury is sworn,

HISTORY: GC § 13443-9; 113 v 123(184), ch 22, § ;
Bureau of Code Revision, Eff 10-1-53.

§ 2945.27 Examination of jurors by the
court. ‘

The judge of the trial court shall examine the prospec-
tve jurers under cath or upon affirmation as to their
qualifications to serve as fair and impartial jurors, but he
shall permit reasenable examination of such jurors by the
prosecuting attorney and by the defendant or his counsel.

HISTORY: GC § 13443-104 113 v 123(184}, ch 22, § 10,
Bureau of Code Revision, 10-1-33; 127 v 419. Eff 5.9-37,

§ 2945.28 Form of eath ta jury.

In criminal cases jurors and the jury shall take the
following oath to be administered by the trial court or the
clerk of the court of common pleas: “You shall well and
truly try, and true deliverance make between the State of
Ohio and the defendant (giving his name). So help you
God.”

A juror shall be allowed to make affirmation and the
werds “this you do as you shall answer under the pains and
penalties of parjury” shall be substituted for the words,
“Sa help you Ged.”

HISTORY: RS § 7281, 7282; 66 v 308, {§ 137, 138 GC
3§ 13443-17, 13443.12; 113 v 123(184), ch 22, §§ 11, 12,
Burcau of Code Revision. Eff 10-1.33.

§ 2945.29 Jurors becoming unable to per-

form duties.

1f, before the conclusion of the tral, a juror becomes
sick, or for other reason is unable to perform his duty, the
court may order him to be discharged. In that case, if
alternate jurors have been selected, one of them shall be
designated to take the place of the juror so discharged. If,
after all alternate jurors have been made regular jurors, 2
juror becomes too incapacitated to perform his duty, and
has been discharged by the court, a new jurar may be
swom and the tral begin anew, or the jury may be
discharged and a new jury then or thereafter impaneled.

HISTORY: GC § 13445-13; 113 v 123(184), ch 22, § 13;
Burean of Code Revision. £f 10-1-53.

§ 2945.30 Medical attendance of juror.

In case of sickness of any juror hefore the conclusion of
the tral, the court may order that such juror receive
medical attendance and shall order the payment of a
reasonable charge for such medical attendance out of the
judiciary fund.

HISTORY: GC § 13443.14; 113 v 123(184), ch 22, § 14;
Bureau of Code Revision, Eff 10-1-53.
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HISTORY: GC § 13445-13; 115 v 123(184), ch 22, § 18
Bareau of Code Revision, BEff 10-1.533, ~

§ 2945.30 Medica] attendance of jurox

1n case of sickness of any juror before the conclusion of
the trial, the court may order that snch juror receive
medical attendance -and shall order the payment of 2
reasonable charge for such medicel attendance out of the

]u&lc;ary fund. :

.. HISTORY: GC § 13443-14; 113 v 123(184), ch 22, § L4

purean of Code Revision. Eff 10-1-53.

] ‘ § 294:5.3 1 .Separatic;n Of;iurors.

““s ey the trial has commenced, before ér after the ju:try
is sworn, the court may order the jurors to be kept in

chisrge’ of proper officers, or they may be permitted to

separate during the trial. Ff the urors are kept tn charge of
officers of the court, proper arrangements shall be made
for their care, maintenance, and eomfort, under the ozders
and direction of the court. In case of necessity the court
may permit temporary separation of the jurors,

HISTORY: GC § 13443.15; 113 v 123(185), ch 22, § 15;
Bureau of Code Revisiou. Eff 10-1-53. )

§ 2945.32 Oath to officers if jory séques-
tered, ‘

When an order has been entered by the cowt of
common pleas in any criminal canse, direcﬁng the jurors
to be kept in charge of the officers. of the court, the
following oath shall be administered by the clerk of the
court of common pleas to said officers: “You do selemaly
swear that you will, to the best of your ability, keep the
persons swosm as jurors on this trial, from separating from
each other; that you will not suffer any communications to
be made to them, or any of them, orally or otherwise; that
vou will not communicate with them, or any of them,
oraily or otherwise, except by the erder of this court, or to
ask them if they have agreed on their verdict, until they.
shall be discharged, and that you will not, before they
render their verdict communicaie to any person the state
of their deliberations or the verdict they have agreed upon,
56 helg you God.” Any officer having taken such cath who
vnﬂfulil)y violates the same, or permits the same to be
violated, is guilty of perjury and shall be imprisoned not
less than one nor more than ten years. C

HISTORY: GC § 1344316 113 v 123(185), ch 22, § 16;
Burean of Code Revision. Eff 10-1.53, :

§ 2045.33 Keeping and conduct of jury after
case submitted, :

. When 2 cause is Hnally submitted the jurors must be
kept together in a convenient place under the charge of an,

officer unts they agree upom a verdict, or are discharged

~ by the court. The court, except in cases where the offense

charged may be punishable by death, may permit the
jurors to separate during the adjournment of court over-
night, ynder proper cautions, or under supervision of an
officer. Such officer shall nat permit a communication to
be made to them, nor make any himself except to ask if

- they have agreed upon a verdict, unless he does so by

order of the court. Such officer shall not commurnicate to

any person, before the verdict is delivered, any matter in
relation to their deliberation. Upon the trial of any
prosecution for misdemeanor, the coust may permit the
jury to separate during their deliberation, or upan ad-
journment of the court overnight

In cases where the offense charged may be punished by
death, after the case is finally submitted to the jury, the
jurors shall be kept in charge of the proper officer and
proper arangaments for their care and maintenance shall
be made as under section 2045.31 of the Revised Code. '

HISTORY: GC § 13448-1; 113 v 123{194}, c¢h 27; 115 ¥
531; Burean of Code Revision, 10-1-53; 131 v 681, Eff
11-9-65.

§ 2945.34 Admonition if jurors separate dur-
ing trial, '

If the jurors are permitted to separate during a trial,
they shall be admonished by the court not to converse
with, nor permit themselves to be addressed by any
person, nor to lsten to any conversation on the subject of.
the trial, nor form or express any opinion thereon, untl the
case is finally submitted to them.

WISTORY: GC § 13443-17; 113 v 123(185), ch 22, § 17;
Bureau of Code Revision, Eff 10-1-53.

& 2945.35 Papers the jury may take.

Upon retiring for deliberation, the jury, at the discretion
of the eourt, may take with it all papers except depositions,
and all articles, photographs, and maps which have been
offered in evidence, No article or paper identified but not
admitted in evidence shall be taken by the jury upon its
retirement.

HISTORY: GC § 13444-26; 113 v 123(191), ch 23, § 26;
Buresu of Code Revision, Ef 10-1-53.

§ 2945.36 ror what cause jury may be dis-
charged.

The trial court may discharge a fury without prejudice to
the prosscution;

{A) For the sickness or corruption of a juror or other
accident or calamity; .

(B) Because there is no probability of such jurors
agreeing; .

(C) ¥Fit appeers after the fury has been sworn that one
of the jurors is a witness i the case;

{I2} By the consent of the prosecuting atterney and the
defendant, ' .

The reason for such discharge shall be entered on the
journal, :

HISTORY: GC § 13445-18; 113 v 123(185), ¢h 22, { 15;
Bureau of Code Revision. Eff 10-1-53. . Lo

[COMPETENCY TO STAND TRIAL]

§ 2945.37 Definitions; hearing on compe-
tence to stand trial

{A) Asused in sections 2943.37 to 2045.402 [2945.40.2]
of the Bevised Code: .

{1) “Prosecutor” means a prosecuting attorney or a city
director of law, village solicitor, or similar chief legal officer
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of 2 municipal corperation who has authority to prosecuts
a crimixal case that is before the coust or the criminal case
in which a defendant in a criminal case has been found
incompetent to stand trial or vot guilty by reason of
insanity, i : .

{2) “Examiner” means either of the fellowing:

(a) A psychiatrist or a licensed clinical psychologist who
satisfies the criteria of division {I}{1) of section 5122.01 of
the Revised Code or is amplayed by a certified forensic
center designated by the department of mental health to
conduct examinations or evaluabons. C :

{(b) For purpeses of a sepsrate mental retardation
eviluation that is ordered by a court pursuant to division
(H) of section 2945.371 [2945.37.1] of the Revised Code,
a psychologist designated by the director of mental retar
dation and developmental disabilides pursuant to that
section to conduct that separate menta! retardation eval-
uaton. ’ ' - :
© {3} “Nonsecured status” means any unsipervised, off-
grounds movement or trial visit from a hospital or institu-
Hon, or any conditional release, that is granted to a person

who js found incompetent to stand trial and is committed

pursuant to section 2945.3% of the Revised Code or o a
person who is found not guilty by reasen of insanity and is
committed pursuant to section 204540 of the Revised
Code.

{4} “Unsupervised, off-.grounds movement” includes
only off-grounds privileges that are unsupervised and that
have an expectation of return to the hospital or institudon
on a daly basis.

(5} “Trial visit” means a patient privilege of a longer
stated duration of unsupervised cornmunity contact with
an expectation of retimn to the hospital or institution at
designated times. )

{6) “Conditional release” means a commitment status

under which the trial court at any time may revoke a
person’s conditional release and order the rehospitaliza-
ton or reinstitutionalization of the person as described in
division {A) of section 2945 402 [2045.40.2] of the Revised
Code and pursuant to which a person who is found
incompetent o stand trial or a person who is found not
guilty by reason of insanity lives and receives treatment in
the community for 2 period of time that does not exceed
the meximum prison term or term of imprisonment that
the person could have received for the offense in question
had the person been convicted of the offense instead. of
being found incompetent 4o stand trial on the charge of
the offense or being found not guilty by reason of insanity
telative to the offense.

{7} “Licensed clinical psychologist,” “mentally ill per-
son subject to hospitalization by court order,” and “psy-
chiatrist” have the same meanings as in. section 5122.01 of
the Revised Code.

(8) “Mentally retarded person subject to institutional-
ization by court ovder” has the same meaning as ia section
5123.01 of the Revised Code.

(B} In a criminal actlon in a court of common pleas, a
county ceurt, or a municipal court, the court, prosecutor,
or defense may raise the issue of the defendants compe-
tence to.stand trial, If the issue is raised before the trial has
commanced, the court shall hold ahearing an the issue as
provided in this section. If the issue is raised after the trial
nas commenced, the court shall hold a hearing on the issue
only for good cause shown or on the court’s own motion.

{C) The court shall conduct the hearing reguired or
authorized under division (B} of this section within thirty
days after the issue is raised, unless the defendant hus

been referred for evaliiation in which case the court shi
conduct the hearing within ten days after the filing of the'
report of the evaluation or, in the case of a defendant why'
is ordered by the court pursuant to division (H} of seetign?
2945371 [2045.37.1] of the Revised Cdde to underga's
separate mental retardation evaluation: conducted
psychologist designated by the director of mental retards,
Hon and developmental disabiliies, within, ten days after
the filing af the report of the segarate mental retardation
evaination under that division. A hearing mdy be conti
ued for good cause. — . L

{[3) The defendant shall be represented by counsel at
the hearing conducted under division (C} of this section, If
the defendant is unable to obtain counsel, the court shall
-appoint counsel under Chapter 120, of the Revised Code
or under the authority recognized in division (C) of section
120.06, division (E) of secton 120,16, divison {E) of
section 120.26, or section 294151 of the Revised Co
before proceeding with the hearing, ) .

(E} The prosecutor and defense counsel may submit
evidence ou the issue of the defendant’s competence to
stand trial. A written report of the evalustion of the
defendant may-be admitted into evidence at the hearing
by sdpulation, but, if either the prosecution or defense
objects to its admission, the report may be admitted under.
sections 2317.36 to 2317.38 of the Revised Code or any
other applicable statute or rule,

{F} The courtshall uot find 2 defendant incompetent to
stand trial sclely berause the defendant is receiving or has
Teceived treatment as a voluntary or involuntary mestally
il patient under Chapter 5122 or a voluntary or involun-
tary mentally retarded resident under Chapter 5123. of: -
the Revised Code or because the defendant is receiving or
has received psychotropic drugs or ather medication, even
if the deferdant might become incompetent to stand trial
without the drugs or medication. :

{G) A defendant is presumed to be competent to stand . |
wial I, after o hearing, the coust finds by a prepondersnce
of the evidence that, becanse of the: defendant’s present”’
menta] condition, the defendsant iz incapable of under
standing the nature and objective of the proceedings
against” the defendant or of assisting in the defendanty
defense, the court shall find the defendant mcompetent to
stand trial and shall enter an order authorized by section
2945.38 of the Revised Code. - ‘ o E

{H) Municipal courts shall follow: the procedures set
forth in sectons 284537 to: 2045.402 [2943.40.2] of the
Revised Cods: Except as provided-in section 2545.372
[2045.37.1] of the Revised Code, 3. municipal cout shall
net order an evaluation of the defendant’s competence to
stand trial or the defendant's mental condition at the dme:
of the commission of the offense to be conducted at any
hespital operated by the department of mental health
Those evalnatons shall be performed through community
resources including, but not Bmited to, certified forensic
centers, court probation departments, and community
mertal health agencies. All expenses of the evaluetions -
shall be borne by the legisiative suthority of the municipsl
court, as defined in section 1901.03 of the Revised Code.
and shall be tazed as costs in the case. If a defendant is
found incompetent to stand trial or not guilty by reason of
insanity, a municipal court may commit the defendant as
provided in sections 2945,38 to 2045.402 [2045.40.3] of
the Revised Code.

HISTORY: 137 v H 365 (Bff 11-1-78); 138 v § 297 (Eff
4-30-80); 130 v H 694 (Eff 11-15-81); 142 v § 156 (Eff 7-1-89)
146 v S 285. EIf 7-1-97.

‘Analogous to former RC § 2845
123; Burean of Code Revision,
repealed 137 v H 565, § g, eff 11-
The effective date is set by section
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Analogous to former RC § 294557 (GC § 134411 118 v
123; Buresu of Code Revision, 10-1-33; 136 v § 368),
repenled 137 v H 563, § 2, eff 11-1-78.

The effective date is set by section 4 of §B 283,

[§ 2945.371] § 2945.371 Evalua-
gons of defendant’s mental condition at relevant
time; separate mental retardation evaluation.

7A) If the issve of a defendant’s competence to stand
trial 3s rafsed or if a defendant enters a plea of not guiity by
reason of insanity, the ‘court may order cne or mors
evaluations of the defendant’s present mental condition og,
in the case of a plez of not guilty by reason of insanity, of
the defendant’s mental condition at the time of the offense
charged. An examiiner shall conduct the evaluadon.

(B) :If the court orders mors than one evaluation under
division {4} of this section, the prosecutor and the defen-
dant may recommend to the court an examiner whom
each prefers to perform one of the evaluations, If a
dafendant enters a plea of not guilty by reason of insanity

defendant that the defendant may have independent
expert evaluzation and that, if the defendznt is unable to
obiain independent expert evaluation, it will he obtained
for the defendant at public expense if the defendant is
indigent. :

{€) If the court orders an evaluation under division (A}
of this section, the defendant shall be zvailable at the times
and places established by the examiners who are io
conduct the evaluation. The court may order a defendant
who has been released on bail or recognizance to submit to
an evaluaton under this section. Xf a defendant who has
been released on bult or recognizance refuses to submit to
a complete evaluation, the court may amend the condi-
tions of ball or recognizance and order the sheriff to take
the defendant into custody and deliver the defendant to a
center, program, or feeility operated or certified by the
department of mental health or the department of mental
retardation and developmental disabilities where the de-
fendant may be held for evaluation for a reasonable period
of time not to exceed twenty days.

(D) A defendant wha has not been released on bail or
recognizance may be evaluated at the defendant’s place of.
detention. Upon the request of the examiner, the court
may order the sheriff to transport the defendant to a
program or facility operated by the department of mental
health or the depariment of ments retardation and
developmental disahilities, where the defendant may be
beld for evaluation for a reasonable period of time not to
exeeed twenty days, and to returs the defendant to the
place of detention after the evaluation. A awmicipal court
may make an order under this division ocnly wpon the
request of a certified forensic center examiner.

(E} If = court orders the evaluation to determine a’
defendant's mental condition at the time of the offense

charged, the court shall mfermm the examiner of the offense
vith which the defendant is charged,

(¥} In conducting an svaluation of 2 defendant’s mental

" condition at the time of the offense charged, the examiner

shall consider all relevant evidence, If the offense charged
involves the use of force against another person, the

relevant evidence to, be considered includes, but is not

limited 1o, any evidence that the defendant suffered, at the

_ time of the commission of the offense, from the “battered

Woman syndrome.”

o andiif the court does not designate an examiner recorn--
- mended by the defendant, the court shall inform the

{G) The examiner shall file 2 written report with the
court within thirty days after entry of a court order for
gvaluadon, and the court shall provide copies of the report
to the prosecutor and defense counsel. The report shall
include =l of the foliowing: ’

(1). The examiners findings;

{2) The facts in reasonable detail on which the findings
are based: o - .

(3} If the evaluation was ordered to determine the
defendant’s competence to stand trial, all of the following
findings or secommendations that are applicable:

{z) Whether the defendant is capable of understanding
the nature and objective of the proceedings against the
defendant or of assisting in the defendant’s defense;

(b) If the examiner’s opinicn is that the defendant is
ineapable of understanding the nature and objective of the
proceedings agzinst the defendant or of assisting m the
defendant’s defense, whether the defendant presently i
mentally il or mentally retarded and, i the examiners
opinion is that the defendant presently is mentally re-
tarded, whether the defendant appears to be a mentally
retarded person subject to institutionalization by court
order; | . Coe

{c) If the examiner’s opinion is that the dsfendant is
incapable of understanding the nature and objective of the
proceedings against the defendant or of assisting in the
defendant’s defense, the examinert opinion as to the
likelihcod of the defendant becoming capabie of under-
standing the nature and objective of the proceedings:
against the defendant and of assisting in the defendant’s.
defense within one year if the defendant is provided with
2 course of treatment; = :

(&) If the examiner’s opindon is that the defendant is

incapable of understanding the nature and objective of the
proceedings against the defendant or of assisting in the
defendant’s defense and that the defendant presently is
mentally il or mentally retarded, the examiners recom-
mendation as to the least restrictive treatinent alternative,
consistent with the defendant’s freatment needs for resto-
ration; to competency and with the sefety of the commu-
nity. .
{4y I the evalation was ordered o determine the
defendant’s mental condition at the time of the offense
charged, the examiner’s findings s to whether the defen-
dant; at the time of the offense charged, did not kmow; as
a result of 2 severs mental disease or defect, the wrong-
fulness of the defendants acts charged. ‘

(H) I the examiner’s repor: filed under division () of
this section indicates that in the examiner’s opinion the
defendant is incapable of understanding the nature and
objective of the proceedings against the defendant or of
assisting in the defendant’s defense and that in the exam-
imer’s opinion the <efendant appears to be a mentally
retardexd person subject to institutionalization by court
order, the court shall order the defendant to ﬁndergo a
separate mental retardation eveluation conducted by a
psychologist designated by the director of mental retarda-
tion apd developmental disabilities, Divisions (C) to () of
this section zpply in relation to-a separate mental retarda-
tion evaluation conducted uoder this division. The psy-.
chologist appointed tmder this division to conduct the
separate mental retardation evaluadon shall e a written
report with the court within thirty davs after the entzy of
the court order requiring the separate mental retardaton
evaluation, and the court shall provide copies of the report
to the prosecutor and defense counsel The report shall
include alt of the information deseribed in divisians (G){1)
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to {4) of this section, If the court orders a separate mental
retardation svalvation of a defendant under this division,
-the conrt shall not conduct a hearing under divisions (B} to
(H)of sacton 2945.37 of the Revised Code regarding that
defendant untll a report of the separate mental retardation
evalustion condected under this division hes been filed
Upon the Aling of that report, the court shall conduct the
hearing within the pericd of Hime specified in division {(C)
of section 294537 of the Revised Gode.

{1} An examiner appointed under divisions (A) and (B)
of this section or under division (H) of this szction to
evaluate a defendant to determine the defendant’s com-
petence to stand trial also may be appointed to evaluate a
défendant who has eatered a plea of not guilty by reason
of insanity, but an examiner of that nature shall prepaze
separate reports on the issue of competence to stand trial
and the defense of not guilty by reason of insanity.

{Ji No statement that a defendant makes in an evalua-
tion or hearing under divisions (A} to (H} of this section
relaging to the defendant’s competence to stand trial or to
the defendant’s mental condition at the time of the offense
charged shall be used against the defendant on the issue of
guilt in any criminal action or proceeding, but, in a
eriminal action or proceeding, the prosecutor ar-defense
counsel may call as a witness any person who evaluated the
defendant or prepared a report pursuant to a referral
under this section. Neither the appeintment nor the
testimony of an examiner appointed under this section
preciudes the prosecutor or defense counssl from calling
other witnesses or presenting other evidence cn compe-
tency or insanity issues. - :

(K) Persons appointed as examiners under divisions {4)
and (B} of this section or under division (H; of this section
shall be paid a reasonable amount for their services and
expenses, as certified by the court. The certified amount
shall he paid by the county in the case of county courts and
courts of cormmon pleas and by the legislative authority, as
defined in secdon 1801.03 of the Revised Code, in the
case of municipal courts.

HISTORY: 137 v H 565 (Eff 11-1-78); 138 v § 287 (Eff
4-30-30); 135 v H 900 (Eff 7-1-80}; 13§ v ¥ 965 (Eff 4-9-51);
146 v § 285 (Eff 7.1-97) 149 v § 122. Eff 2-20-2002,

See provisions, § 2 of 3B 128 (149 v —) following RC
§ 2945.38.

§ 2845.38 Disposition of defendant after
competency hearing; treatment aod evaluation or-
ders.

{A) If the issue of a defendants competence to stand
trial is raised and if the court, upon conducting the hewring
provided For in section 2345.37 of the Revised Code, 8nds
that the defendant is competent to stand trial, the defen-
dant shall be proceeded against as provided by law, If the
cowrt finds the defendant competent to stand trial and the
defendant is réceiving psychotropic drugs or other medi-
cation, the court may autherizé the contimued administra-
tion of the diugs or medication or other appropriate
freatment in order ® maintain the defendants compe-
tence to stand trial, unless the defendants attending
physician advises the court against continuation of the
drugs, other medication, or treatment.

{BX1Xa) I, after taking into consideration all relevant
reports, information, and other evidence, the court finds
that the defendant is incompetent to stand trial and that
there is a substantial probabilicy that the defendant will

bedome competent to stand trial within one year if the -

defendant is provided with a course of treatment, i

court shall order. the defendant to undergo- treatment, I
the defendant has been charged with a felony offense and -

if, after taldng inte consideration all relevant reports,
information, and other evidencs, the court finds that the
defendant is incorpetent to stand trial, but the court is

unable at thst Bme to determine whether there is a”
substantial probability that the defendant will become

competent to stand trial within one year if the defendant

is provided with a coutse of treatment, the cowrt shall

order continuing evaluation and treatment of the defen-
dant for a period not to exceed four months to determine.
whether there is a substantial probability that the defen-

dant will become competent to stand trial within cne year-

if the defendant is provided with a course of treatment.
b} The court order for the defendant to undergo

treaiment or contivuing evaluation and trestment under-

division {B){1)(a) of this section shall specify that the:
treatment or continuing evaluaton and treatment shell

ocenr at a facility operated by the department of mental.

health or the department of mental retardation and
developmental disabilities, at a facility certified by either
of those departments as being qualified fo treat mental
illness or mental rétardation, at a public or private com-
munity mental health or mental retardation facility, or by
a psychiatrist or another mental health or mental retarda-
tion professional. The order may restrict the defendant’s
freedom of mavement as the court congiders necessary
The prosecutor in the defendant’s case shall send to the
chief clinical officer of the hospital or facility, the manag-
ing officer of the institation, the director of the program,
or the person to which the defendant is committed copies

of relevant police reports and other background informa--
ton that pertains to the defendant and is available to the
prosecutor unless the prosecutor determines that the

release of any of the information in the police reports or’

any of the other background information to usauthorized
persons would interfere with the effective prosecution of-
any persor or would create a substantial risk of harm to-

81y person.

In determining placement alternatives, the court shall -

consider the extent to which the person is a danger to the
person and to others, the need for security, and the type of

- crime involved and shall order the least restrictive alter-
-native gvailable that is consistent with public safety and
treatment goali, In weighing these factars, the court shall

give preference to protecting publie safety,
{c) If the defendant is found mcompetent to stand trial,
if the chief clinical officer of the hospital or facility, the

managing offeer of the institution, the director of the |

program, ar the person to which the defendsnt is commit-~
ted for treatment or continuing evaluation and reatment
under division {B)(1)b} of this section determines that
medication is necessary to restore the defendant’s compe-
tency to stand trial, and if the defendant lacks the capacity
to give informed consent or refuses medication, the chief
clinical officer, managing officer, director, or person to
which the defenidant is committed for {reatment or con-
tinuing evaluation and freatment may petition the coust
for authorization for the involuntary”administration of
medication. The court shall hold & hearing on the petition
within five days of the filing of the petition if the petition
was filed in & municipal coust or & county court regarding
anincompetent defendant charged with a misdemeanor or
within ten days of the Aling of the petition if the petition

was filed in a court of common pieas regarding an

- 42%
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each county for the amounts the state public defender
finds to be correct. To compute the quarterly subsidy, the
date public defender first. shall subtract the total of all
gransportation cost vouchers that the state public defender

: g?roves for payment for the quarter from one-fourth of

¢ state public defender’s total apprzg;icaﬁon {for criminal
costs subsidy for the fiscal year of which the guarter is
part, The state public defender then shall compute a base
subsidy amount fper case by dividing the remainder by the
sotal number of cases from all counties the state public
defender approves for subsidy for the quérter. The quar-
terly subsidy voucher for each county shall then be the
product of the hase subsidy amount times the number of
cases submitted by the county and agproved for subsidy
for the quarter. Payment shall be made to the clerk

The dlerk shall keep a record of all cases submitted for

the subsidy in which the defendant was bound over to the-

aourt of common pleas from the municipal court. Upan
receipt of the quarterly subsid{y, the clerk shall pay to the
clerk of the municipal court, for municipal court costs m
such cases, an amount that does not exceed fifteen doliars
per case, shall pay forea‘.g;x sheriffs for their services, and
shall deposit the remainder of the subsidy to the credit of
the general fand of the county. The clerk of the court of
common pleas then shall stamp the clerk’s records “sub-
sidy costs satisfied.”

{B) ¥ notified by the state public defender under
section 2948 201 [2649.20.1] of the Revised Code that, for
a specified state fiscal vear, the general assembly has not
appropriated funding for reimbursement iayments pussu-
ant to division (A} of this section, the clerk of the court of
common pheas is exempt for that state fiscal vear from the
duties imposed upon the clerk by division {A). of this
section and by sections 204817 and 2049.20 of the
Fevised Code. Upon providing the notice described in this
division, the state public defender is exempt for that state
fiscal year from the duties imposed upon the state public
defender by division (A) of this section.

HISTORY: GC § 13455-8; 113 v 123(207), ch 34, § B
Boreauw of Code Bevision, 10-1-53; 130 v 668 {Eff 10-14-63);
138 v H 204 (EFf 7-30-79); 139 v H 694 {Eff 11-15-81); 140 v
H 28] (Eff 7-1-83); 140 v H 462 (Eff 3-28-85); 141 v H 201
(Eﬁg géI-SS); 142 v H 171 (Eff 7-1-87); 148 v H 283. Eff
5-29.99,

The efectve date is set by seetion 163 of HB 283,

§ 2949.20 Costs in case of reversal,
In any case of final judgment of reversal as provided in

. section 2953.07 of the Revised Code, whenever the state

of Ohio is the appelles, the dlerk of the court of common
pleas of the county in which sentence was imposed shall
certlfy the case to the state public defender for reimburse-
ment in the report required by section 2049.18 of the
Revised Code, subject to division (B} of section £849.19 of
thé Bevised Code. )

BISTORY: GC § 13455-9; 115 v 532, § 2; Bureau of Code
Revision, 10-1-53; 138 v H 204 (Eff 7-30-79); 139 v H 694

(gﬂg ,193;15;3_1-); 140 v B 293 (Eff 7-1-85); 148 v H 2583, Eff

The effective date is set by section 152 of HB 285,

[§ 2949.20.1] § 2949.201 Notifcs-
tion.to clerks of courts of common pleas as to status
le“state appropriations. :

(A} On or before the date specified in division (B} of

thi.s‘?%caun, in each state fiscal year, the state public

defender shall rotify the clerk of the court of common
pleas of each county whether the general assembly has, or
has not, appropriated funding for that state fiscal year for
reimbursement payments pursuant to division (A) of
section 2849.15 of the Revised Code,

(B} The state public defender shall provide the notifi-
cation required by-division (A) of this section on or befare
whichever of the followtng dates is applicable: |

(1} I, on the first day of July of the fiscal year in
question, the main operating appropriations act that cov::
ers that fiscal year is In effect, on or before the thirty-first.
day of July; ' :

(2) If, on the first day of Tuly of the fscal vear in
question, the main operating appropriations act that cov-
ers that fiscal year is not in effect, on or'before the day that
is thirty days after the effective date of the main operating
appropriations act that covers that fiscal year,

HISTORY: 130 v H 694 (Eff 11-15-81); 140 v H 291 (B
7.1-83); 148 v H 283. Bff 9.20-99,

The effective date is set by section 162 of HBE 283,
[DEATH SENTENCE]

§ 2049.21 Conveyance to reception facility,
assignment to institution.

A writ for the exeoution of the death penalty shall be
directed to the sheri by the court issuing i, and the
sherff, within thirty days and in & private manner, shall
convey the prisoner to the facility designated by the
director of rehabiiitation and correction for the reception
of the prisoner For conducting the prisoner to the facility,
the sheriff shall receive like fees and milesge as in other
cases, when spproved by the warden of the facility. After
the procedures performed at the reception facility are
completed, the priscner shall be assigned to an appropri-
ate correctional institution, conveysd to the instintion,
and kept within the institution untl the execution of his
sentence. .

HISTORY: GC § 13456-1; 113 v 123(207), ch 35 Bureau
of Code Revision, 10-1-53; 144 v 8 359 (EIf 12-22.92); 145~
H 571 Bif 10-6-94.

§ 2949.22 pxecution of death sentence.

{A} Except as provided in division (C) of this section, a
death sentence shall be executed by causing the applica-
ton {0 the person, upon whom the sentence was imposed,
of a lethal injection of 2 drug or combination of drugs of
sufficient dosage to quickly and painlessly cause death.
The applicstion of the drug or combination of drugs shall
be continued until the person is dead. The warden of the
correctonsl institution in which the sentence is o be
executed or another person selected by the director of
rehabilitatton and correction shall ensure that the desth
sentence is executed.

“{B) A death sentence shall be executed within the walls
of the state correctional ingtitution designated by the
director of rehabilitation and correction as the location for
executions, within an enclosure to be prepared for that
purposs, under the direction of the warden of the instita-
ton or, i the wardén’s absence, a deputy warden, and on
the day designated by the judge passing sentence or
otherwise designated by a court in the course of any
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appellate or postconviction proceedings. The enclosure
shall exclude public view,

{C) If a person is sentenced to death, and if the
execution of a death sentence by lethal injection has been
determined to be unconstitutional, the death sentence
shall be executed by using any different manner of
execution preseribed by law subsequent to the effective
date of this amendment instead of by causing the applica-
ton to the person of a lethal injection of 2 drug or
combination of drugs of sufficient dosage to quickly and
painlessly cause death, provided that the subsequently
prescribed different manner of execution has oot been
determined to be unconstitutional. The use of the subse-
quently preseribed different manner of execution shall be
continued until the person is dead. The warden of the
state correctional institution in which the sentence is to be
executed or another person selected by the director of
rehabilitation and correction shall ensure that the sen-
tence of death is exceuted. .

{D) No change in the law made by the amendment to
this section that took effect on October 1, 1993, or by this
amendment constitutes a declaration by or belief of the
general assembly that execution of a death sentence by
electrocution is a cruel and vnusual punishment pro-
seribed by the Ohio Constitution or the United States
Constitution,

HISTORY: GC § 13456-2; 113 v 123{208), ch 35, § Z;
Bureau of Code Revision, 10-1-33; 144 v § 339 (EfT 12.29.
92); 145 v H 11 (Ef 10-1.93); 145 v H 571 (EfF 10-6-04}; 149
v H 362, Eff 11.21.2001.

§ 2949.23 Repealed, 144 v § 338, § 2 (GG
P

§ 13456-3; 113 v 123(208), ch 35, § 3; Bureau of Code

Revision, 10-1-53]. B 12-22.09.

This section comcerned time of execution. See mow RC
§ 294922,

§ 2949.24 Execution and return of warrant,

Unless a suspension of execution is ordered by the court
of appeals in which the cause is pending on appeal or the
supreme court for a casein which a sentence of death is
imposed for an offense committed before January 1, 1985,
or by the supreme court for a case in which a sentence of
death is imposed for an offense committed on or after
January 1, 1995, or is ordered by two judges or four
justices of that cowt, the warden or another person
selected by the director of rehabilitation and correction
shall proceed at the time and place named in the warrant
to ensure that the death sentence of the prisoner under
death sentence is executed in accordance with section
2945.22 of the Revised Code. The warden shall make the
return to the clerk of the court of common pleas of the
county immediately from which the prisoner was sen-
tenced of the maaner of the execution of the warrant. The
clerk shall record the warrant and the return in the records
of the case.

HISTORY: GC § 13456-4; 113 v 123{208), ch 35, § 4
Bureau of Code Revision, 10-1-53; 144 v § 359 (Kff 12.22-
92); 146 v 5 4, Eff 9-21.95.

§ 2949.25 Auendance at execution.

(A} At the erccution of & death sentence, only the
following persons may be present:

{1} The warden of the state correctional institution i
which the sentence is executed or a deputy warden, an
other person selected by the director of rehabilitation and
correction to ensure that the death sentence is executed;
any persons necessary to execute the death sentenes b
lethal injection, and the number of correction officers thi
the warden thinks necessary;

{2} The sheriff of the county in which the pnsaner Wils
tried and convicted; i

(3} The divector of rehabilitation and ccrrechon or the
director’s agent;

(4 Physicians of the state comectional ms‘atut:on ins
which the sentence is executed;

(5} The clergyperson in attendancs upon the pnsrmer
and not more than three other persons, to be designated
by the prisoner, who are not confined in any statg
mstzt‘uilon,

{6} Not more than three persons to e deszgnated by
the immediate family of the victdm; &

{7) Representatives of the news rmedia as authonzed by
the director of rehabilitation and correction. ‘

{B) The director shall authorize at least one represen
tative of a mewspaper, at lesst one representative of
television station, and at least one representative of a radier
station to be present at the execution of the sentence:
under division (A}7) of this section.

HISTORY: GC § 13456-5; 113 + 123(208), ch 35, § 5
Bureau of Code Revision, 10-1-53; 123 v § 155 (Eff 7-1-34);
134 v H 494 (Eff 7-12-72}; 144 v § 359 (Eff 12-22-92); 145 v
H 11 (Eff 10-1-93); 145 v H 571 (Eff 10-6-94}; 149 v H 362,
Eff 11-21-2001. Lo
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§ 2949.26 Disposition of body of executed

convict,

The body of an evecutad convict shall ke retunzed ‘for' '
burial in any county of the state, to fuends who made . -
written request therefor, if made to the warden the day
before or ou the moming of the execution. The wardén
may pav the trans%Ortahon and other funersl expenses; nnt
to exceed ffty do

" If no request is made by such friends therefor, such. :
body shall be disposed of as provided by section 1713.34 of
the Revised Code and the rules of the director of job. and
family services.

HISTORY: GC § 13456-6; 113 v 123(205) ch 35, § 6
Bureau of Code Revision, 10-1-53; 141 v H 201 (Ef 7-1-85%
148 v H 471, Eff 7-1-2080.

The effective date is set by section 12(A) of HB 471,

§ 2949.27 Escape, rearrest, and execution. -

Ff'a convieted felon escapes after sentence of death, and
is not retaken before the tme fxed for his execntion, any-
sheriff may rearrest 2nd commit kim to the county jail, and,
make return thereof to the court in whzch the sentence
was passed. Such court shall again fix the time for
execution, which shall be carried into effect as. provided in
sections 204921 to 2646, 26, inclusive, of the Revised
Code.

CHOASTORY: GC § 13456-7; 113 v 1253(209),
Bureau of Code Revision, Eff 10-1-33,

ch 35, §7;

§ 2949.28 Suspension of execution of deatdl

sentence of insane convict.

{A) As used in this section and secdon £548.29 of the
Rewvised Code, “insane” means that the convict in question
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CONSTI’I‘UTION OF THE STATE OF OHIO

o ADOPTED MABCH 10 1851 o
WI [H AMENDMENTS CURRE\IT TO MABCH 13, 2006

ARTICLE I. BII.L OF RIGHT S .

Section. - i o LR

Rxght t© freedom and protection oi“ pmperty L

Right. to alter,. reform, or abolish gcwernment an& rcpeal
- speclal privileges.

Right ta assemble together

Bearing arms; standing armies; subordmabonof mxhta:ypmven

'I‘naiby]ury- reformmcml] sys'tem e

Slavery and involuntary servi B

Rights of mnmence- education; neeessxty of rehg.on and

o

-1 Uk L

8 Writ of habeas mrpus S ‘ R
¢ Bail; cruel and unusual pumshments e

10 Trial of accused persons and their rights; (iepm1huns by state

. and comment on failure oE aocused & tesbfy in
! " eriminal cases;. . .. :

10s Rights of vietims of crime. =

11 Freedom of speech and of the press; libel,

12 Tmspomtlon, ete., for cnme -

13 Quartering affmops :

14 Search warrants and gemers} warrants.

15 No imprisonment for debt.

16 Redress in courts.

17 Hereditary privileges, eie.”

18 Suspension of laws.

19 Inviolability of private property.

19a Damage for wrongfal death,

20 Puwerf rescn-ed to the people.

§ 1 Ihght to ﬁ'eednm and pmtectmn of ; pmpu
erty.

All men are, by natu.re free and mdependent. and have
certain inaliensble rights, ‘among which are those of
enjoying and defending life and liberty, acquiring, possess-
ing, and protacting property, and seeking and obtammg
happiness and safety.

§ 2 lhght to alter; reform, ar abnhsh govem-
ment, and repeal special anﬂeges. :

Al political power is inherent in tie le. Govern-
ment Eof.::sﬂtuted for their equal protecgggpand benefit,
and they have the right to alter, reform, or abolish the
same, whenever they may deem it necéssary; and no
special privileges or immunities shall ever be granted, that
may not be albered, revoked, or repealed by the general

assembly

§ 3 Rigﬁt to éssémble togethen

The people have the right to assemble together, in a
peaceable manner, to consult for their common good; to
instruct their representatives; and to petition the genera.l
assembly for the redress of grievances.

§ 4 Bearing arms; standmg arm:es, subordma-
tion of military power. ‘

‘The people have the right to bear arms for their defense
and security; but standing armies, in time of peace, are

dangerous to i:berty and sha]l not be kept up; and the
mxi:tary shaﬂ be in strict subcrdmatmn to The cnvd power

§ 5 Thalbr jury; veform in el jury system

The right of trial by jury shall be inviolate, except that,
in civil cases, laws may be passed to authorize ‘the
rendering of a verdict by the concurrence of not less than
three-fourths of the jury, ‘ ;

KISTOEY (As amended Septembe.r 3 1912}

§ 'ﬁ sia‘)e}iy' and invo!uhté.r}" seﬁ&tﬁdé.
There shall be no slavery in this state; nor uwoluntary
semtude, u.nless for the pumshment af crime

§ 7 Bights of consdence, eduenhon, necessnty
of rehgwn and knowledge. '

Al men have a nateral and mdefaasxble noht to worshlp
Almlghty God according to the dictates of their own
conscience. No person shall be competled to attend, erect,
ar support any place of worship, or maintain any form of
worship, against his consent; and no preference shall be
given, by law, to any religious society; nor shall an
interference with the rights of conscience be permi
No religious test shall be required, as a qualification for
office, nor shall any 1 be incompetent to be a witness
on account of his refigious belief; but nothing herein shall
be construed v dispense with caths and affirmations, -
Beligion, maorality, and knowledge, however, being essen-
tial to good government, it shall be the duty of the general
assembly to pass suitable laws to protect every religious
denomination in the ble enjayrnent of its own mode
of public worship, ang enccurage schools and the means
of instruction,

§ 8 Writ ofhabeas corpns.

The privilege of the writ of habeas corpus shaﬂ not be
suspended, umless, in cases of :ebelhen or invasion, the
pubhc safef:y requ::e i~

§ 9 Baik; cruel and wiusal punishments |

All persons sha]l be hailable by sufficient sureties,
except for a person wha is charged with a capital offense
where the proof is evident or the presimption. great, and
except for a person who is charged with a felony where the
proof is evident or the presumption great and where the
person poses a substantial risk of serious physical barm to
any’ person or to the community. Where a'person is

- charged with any offense for which the person may be

ca:oetated the court may determine at any time the
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type, amount, and conditions of bail. Excessive bail shall
not be requ.n‘ed, por excessive fines m‘iposed, nﬂr cruel
and unusual punishments inflicted. - -

The General Assembly shall fix by law standards to
determine whether a person who is charged with a felony
where the proof is evident or the presumption great poses
2 substantial risk of serious physical harm to any person or
to the comamuity, Procedures for establishing the amount
ind conditions of bail shall be established pursiant to
Artidle IV, Sestion 5(b) of the Constitution of the state of
Ohio.

{As Iamendad January 1, 1998_.). )

§ 10 Tnal of accuse& persens and thelr nghts
deposmons by state and comment on faulure of
aceused to teshfy in ::n.nunai cases.

St

Except in cases of mpeachment cases arising in dle
army and navy, or in the miliia when in actual service in
time of war or public danger, and cases involving offenses
for which the penalty provided is less than imprisonment
in the penitentiary, no person shall be held to answer for
a capital, or otherwise infamous, crime, wnless on present-
ment or indictment of a grand jury; and the number of
persons necessary to constitute such grand jury and.the
number thersof necessary to concw in finding such
indictment shail be determined by law. In any trial, in any
court, the party accused -shall be allowed to appear and
defend in person and with counsel; to demand the nature
and cause of the accusation against him, and to have a copy
thereof; to meet the witnesses face to-face, and to have
compulsory process to procure the attendance of witnesses
inhis behalf, and a speedy public trial by an impartal jury
of the county in which the offense is alleged to have been
committed; but provision may be made by law for the
taking of the deposition by the accused or by the state, to
be used for or against the aceused, of any witness whose
attendance can not be had at the trial, abways securing to
the aceused means and the opportunity to be present in
person and with counsel at the taking of such deposition,
and to examine the witness face to face as fully and in the
same manner 45 if in court; No person shall be compelled,
in any crirninal case, to be a witness against himself; but his
failure to testify may be considered by the court and jury
and may be made the subject of comment by counsel. No
person shall be twice put in jeopardy for the same offense.

HISTORY: (As amended September 3,1912.) ’

§ 103 nghts ofvxcums ofcnme

Victims of eriminal offenses shall be acoorde.d faxmess,
dignity, and respect in the eriminal justice process, and, as
the general assembly shall define aind provide by law, shall
be accorded rights to reasonable and appropriate notice,
information, access; and protection and to a meaningful
role in the criminal justice process. This section does not
confer upon any person a right to appeal or modify any
decision in 2 criminal proceeding, does not abridge any
other right ruaranteed by the Constitution of the United
States or this constitution, and does not ereate any cause of
action for compensation or damages against the state, any
political subdivision of the state, any officer, employee or
agent of the state or of any political subdivision, or any
officer of the court. .

{Adopted November 8, 1994}
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§ 11 Freedom of speech :md of the press,
hbel. o

Every citizen may freely speak, write, and pubhsh hss
sentiments on all subjects, being respons1ble for the abyse

abridge the liberty of speech, or of the press. In &l
eriminal prosecutions for libel, the truth may be given in
evidence to the jury, and if it shall appear to the jury, thai
the matter charged as libelous is true, and was published
with good motives, and for Justiﬁable ends the p-a.rty shall
be acqmtbed .

The provisions of 151 v §
SECTION 1. As used in
{A) “Blighted area” has th
the Revised Code, but al
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§ 12 Transpurtabon, etc., for cn.me. :, )

* 'No person shall be tramported out of the state, for any .
offense committed within the same; and no conviction
shall work corrupmn of bload or forfeiture of estate

§ 13 Quartermg nf tmops

No soldier shall; in #ime of peace, be quartered in any
house, without the consent of the owner; nor, in hm& uf
war, except in the manner presanbed by Jaw.

§ 14 Search warrants and general wm-rants

The right of the people to be secure in their persons,
possessions, against unreasonahlé

searches and seizures shall not be violated, and no warrant {a) The Ohio Public W
shall issue, but upon probable canse, supported by cathor distribute to the public bot
ment i created v

affirmation, particalarly describing the place, to :be ‘
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established by this act,

§ 15 No. mpmunment for debt. 5

“No pesson shall be imprisoned for debt in any cml
action, on mesne or final process, unless in cases of fr‘aud.‘

§ ].6 Bedress in eourts

' Divisions (A} and
All mu.rts shall be open, and every person, for an m_]ury o gﬁmem dongxi)farﬂf
done him in his land, goods, person, or reputation, “shafl - follows:

have remedy by due course of law, and qha]i have justice
administered without denizl or delay,

[Suits against the state.] Suits may be bmught against
the state, in such’ ccm:ts and in such manner as may‘be
pm‘ndﬂd bylaw

" {1) In the construction
or walloways, paths, or
inchuding rights of way ir
including, but not lim?
granted under Title IV
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The President of the §
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Force. = &

No hereditary emoluments, homors, or privileges, Shaﬂ
ever be granted or ounferred by this state .

§ 18 Suspensmn of laws.

Ne power of suspending Jaws shall ever be exen:!sed
except by the ganeral assembly &

§ 19 Inviolability o[‘ private property
Private property shall ever be held inviolate, but sub-

47
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Art. I, § 19

or other public exigency, imperatively requiring its imme-
diate seizure or for the purpose of making or repairng

roads, which shall be open to the public, without charge, a -

compensation shail be made to the owner, in money, and
in ail other cases, where private property shall be taken for
public use, a compensation therefor shall first be made in
maoney, or first secured by a deposit of money; and sueh
compensation shall be assessed by a jury, without dedue-
tion for benefits to any property of the owner.

The provisions of 151 v § 167 read as follows:

SECTION 1. As used in Sections 2 to 7 of this act:

{4) “Blighted arca” bas the same meaning as in section 303.26 of
the Bevised Code, but also includes an zrea in a mumicipal
corporation,

(B} “Public body” means any entity of the state government, and
any county, nunicipal corporatien, township, commission, district,
authority, or other political subdivision of the state, that bas the
power to take private property by eminent domain,

SECTION 2. (A} Notwithstanding any provision of the Revised
Code to the contrary, until December 31, 20068, no public body
shall use eminent comain to take, without the consent of the
owmer, private property that is not within a blighted area, as
determined by the public body, when the primary purpose for the
taking is economic development that will ultinately result in
ownership of that property being vested in another private person,

(BX1) Until December 31, 2006, if any public body uses
eminent domain to take, without the consent of the owner, private
property that is aot within a blighted ares, as determined by the
public body, when th:;l{arimary purpose for the taking is economic
development that will witdmately result in ownership of that
propesty being vested in ancther private person, each of the
tollowing shall apply:

(a} The Ohis Public Works Commission shall not award or
distribute +o the public body any funding under a eapital improve-
ment program created under Chapter 164. of the Revised Code.

(b) The Depzrtment of Development shali not award or distrib-
ute to the public body any funding under 2 shovel ready sites
program areated under section 192,083 of the Revised Code.

(e} The public body shall not receive any funding designated for

ital pu;-Ipoaeg in smy act of the General Assemblw

(2} Untl December 31, 2008, any public body seeking to obtain
funds described in division (Bi1) of this section, shall certify i
writing to the grantar of the fands that the public hody has not
used its emninent domain authority on or after the effective date of
this act 10 tuke private property in violation of the moratorium
established by this act

(C) Divistons {A) and (B} of this section do not 2pply to the use
of eminent domain for the taking of privare property to be used as
follows:

{1} In the constraction, matatenance, or repair of streets, roads,
or walkways, paths, or other ways open to the publics use,
including rights of way immediately adiacent to those public ways,
including, but not, limited to, such use pursuant to autherity
granted under Title LV of the Revised Code;

{2) For a puablic utlity purpose;

(3) Br a common carrier;

{4} For parks or recreation areas open to the public;

{3} In the construction, maintenance, of repair of buildings and
grounds used for govermental purposes.

SECTION 3. {A) There is hereby created the Legislative Task
Foree to Study Eminent Domain and Its Use and Applicarion in
the State. The Task Foroe shall consist of the following twenty-five
members:

{1) Thres members of the House of Representatives, appointed
by the Speaker of the House of Representatives in consultation
with the Minority Leader of the House of Representatives. The
Speaker of the House of Representatives shall designate one of the
members the Speaker appoints to serve as co-chairperson of the
Task Force, . .

{23 Three members of the Senate, appointed by the President of
the Senate in consultation with the Minority Leader of the Senate.
The President of the Senzte shall designate ooe of the members
the President appoints to serve as co-chaitperson of the Task
Force.

{3} One member representing the howe buillding mdustry in the
state, appointed jointly by the Speaker of the House of Represen-
tatives and the President of the Senate;

(4) One member wha shail be a statewide advocate on the issues
raised in Kelo v. City of New Lendon {2005), 125 8. Ct. 2658,
insofar as they sffsct eminent domain, appuinted jointly by the

Speaker of the House of Representatives and the President of the
Senate;

{5) Oue member representing the agricultural industry in the
state, appointed jointly by the Speaker of the Houss of Represen-
tatives and the President of the Senate;

() One member representng the commercial real estate
industry in the state, appointed jointly by the Speaker of the House
of Representatives and the President of the Senate;

(7) One member representing licensed realtors n the state,
appointed jointl by the Spsaler of the House of Representatives
and the President of the Senate;

{8) One member representing the Chio Prosecuting Attorneys
Assoviation or the (hio Association of Probate Judges, appointed
jontly by the Speaker of the House of Representatives and the
President of the Senate; : -

{9} One merber who shall be an atterney who is knowladgeabl
on the issues confronting the Task Force and who represents
persons who own property and reside within Ohio, appointed
jointly by the Spesker of the House of Representatives and the
President of the Senate;

{10) One mentber Jmowledgeable on the issues confronting the
Tack Foree who represents persons who own property and reside
within Ohto, appointed jointdy by the Speaker of the House of
Representatives and the President of the Senate;

{11) One member representing the planning industry in the
state, one member representing an Ohio labor organization, one
member representing a statewide historic preservation organiza-
tion that works within commercial districts, one member repre-
senting municipal corporations, one member representing coun-
ties, and one member representing townships, each apvointed by
the Gavernor;

{12) The Director of Development or the Directors designee;

{13) The Director of Transportation or the Dirsctors designee;

(14 Two members who shall be artorneys with expertise in
eminent domain issues, sach appointed by the Adormey General;

(15) One member represemting small businesses, appointed
jointly by the Spezker of the House of Representatives and the
President of the Senate.

{B} Appointments o the Task Force shall be made not later thae
thirty days after the effective date of this section. Any vatancy in
the membership of the Task Force shall be filled i the same
manner as the priginal sppointment. Members of the Task Foree
shall serve without comapensation,

(CY1) The Task Force shall study each of the following:

{a) The use of emninent domain and i impzet on the state;

{b) How the decision of the United States Supreme Cowrt in
Kelo o. City of New London. (2005}, 126 5. Ct. 2655, affects state
lew governing the vse of eminent domain in the stars;

{e) The overall tmrpact of state laws governing the use of eminent
domain on economic Gevelopment, residents, and local govemn-
ments in Ohio, ) . .

{3) The Task Force shall prepare. and submit to the General
Assembly by not later than April 1, 2006, 2 report that shall include
the findings of its study and recommmendatons. concerning the use
of eminent domain and its impact on the state, and by Dot later
than Acgust 1, 2008, 2 report that shall include findings snd
recomsendations regerding the updating of state law governing
eminent domain. On submission of the report due not later than
August 1, 2008, the Task Force shall cease to exst.

(D) The Legilative Service Commission shell provide amy
technieal, professional, and clerical employees that are necessary
for the Task Force to perform ity duties.

() All meetings of the Task Force are declared to be public
meetings open to the public at all dmes. A member of the Task
Foroe shall be present in person at a meeting that is open to the
public in order to be considered present or 1o vote at the meeting
and for the purposes of determining whether a quorum is present.
The Task Force shall promptly prepare and meintsin the minutes
of its meetings, which shall be puliiie records under section 149.43
of the Bevised Code. The Task Force shall give reasonable notice
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of its meetings so that any person may determine the-time and
place of all scheduled meetings. The Task Force shall not hold a
meeting unless it gives at least twenty-four bours advance notifi-
cation o the news media organizations hat have requested such
notification, : ‘ :

SECTION 4. The General Assembly hereby makes the follow-
ing statements of findings and intent: ‘

{A) On June 23, 2005, the United States Supreme Court
rendered its decision in Kelo v, Cityf of Netw. London (2005), 125 S,
Ct. 2655, which allows the taking of private property that is not
within a blighted area by eminent domain for the purpose of
econatric development even wher the ultimate result of the taldag
is ownership of the property being vested in another privase
person. As a result of this decision, the General Assembly believes
the interpretation and use of the siate’'s eminent dormain law could
be expanded to allow the taking of private property that is not
within  hlighted ares, ultimately resultng in ownership of that
property being vested in another private person in violation of

+ Sections 1 and 19 of Article I, Ohio Constitution, which protect the
rights of Ohio citizens to maintain property as inviclate, subservi-
ent only to the public welfare, Thus, the Genera! Assembly finds it
is necessary to enact a TROTatorium on any takings of this nature by
any public body uatl further legislative remedies may be consid-
ered; :

{B) The General Assembly finds that it is a matter of statewsde
concern to enact the moratorium. The moratoriam is necessary o
protect the general welfire and the rights of citizens. under
Sections 1 and 19 of Article I, Ohio Constitution, and to. ensure
that these rights are not viclated due to the Eelo-decision. In
enacting this provision, the General Assembiy wishes to ensure
uniformity threughout the state.

SECTION 5. Section 2 of this act applies only to taldng actions
initiated on or after the effactive date of this act. As wsed in this
section, “initisted” means the adoption of a resolstion or ordinance
of necessity by the public body or fifing of a court action, but
excludes taldng actions for which 2 resolufon or ordipance of
necessity or other official action of 2 public body has been taken
and public finds have been expended in conmection with that
taking action prior to the effective date of this act.

SECTION 6, If any item of law that constitutes the whole or
part of an uncodified section of law contzined in this sct, or if any
application of any item of law thet constitutes the whole or part of
an uncodified section of law contained in this act, is beld mvalic,
the invalidity does not affect other items of law or applications of
items of law that can be given effect without the invalid item of law
orapplication. To this end, the tems of law of which the uneodified
sections contained in this act are composed, and their applications,
are independent and severabie.

SECTION 7. Nothing in this act shall be construed to imply that
any public body with eminent domain suthority has priet 1o the

- enactment of this act abused that authority or engaged in =ny
wrongdoing in the ewsrciss of its eminent domain authority
conferred by statute or the Ohio Consdnution. .

"SECTION 8. This act is hereby déclared to be an emergency

messuze necessary for the immediate preservation of the public
peace, health, and safety. The reason for the necessity is that the
United States Supreme Court decision in Kelo 5. City of New
London (2005), 125 5, Ct. 2635, eould allow the taldng of private
property that is not within a blighted ares, ultimately resulting in
ownership of that property being vested in another private persan
ir vialation of Sectons 1 and 18 of Article I, Ohis Constitution,
and. 25 a result, warrant¢ 4 moratorium on any takings of this type
unti] further legislative remedies may be considered. Therefors,
this act shall go into immediate effect,

§ 19a Damage for wrongful death.

The zmount of damages recoversble by civil action in
the consts for death cansed by the wrongful act, neglect, o
default of another, shall not be limited by law.

HISTORY: {Adopted September 3, 1912.)
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§ 20 Powers reserved to the people.
This enumeration of rights shall not be constried t

impair or ceny others retained by the peonle; and ai |

powerts, not herein delegated, remain with the peaple.

ARTICLE IT: LEGISLATIVE

Secdon

38 Pegulating expert testimony ia criminal rrials.

§‘ 39 Regulating expert testimony in criminal
trials, ’ .

'Laws may be passed for the regulation of the use of
expert witnesses and expert testimony in criminal trials
and proceedings. :

HISTORY: {Adopted Septemi:er 3, 1?12.}
ARTICLE III: EXECUTIVE
Section . ‘ . o .

1l May grant reprieves, commautations, and pardens,

' § i1 1 May grant reprieves, eommut#ﬁons, and
pardons. ' ‘ . e :

The Governor shall have power, after conviction, to
grant reprieves, commutations, and pardons, for 2l crimes
and offenses, except treason and cases of impeachmeat,
upon such conditions as the Governor may think proper;
subject, however, to such regulations, as to the manner of
applying for commutations and pardons, a5 may be pre-
seribed by law. Upon conviction for treason, the Gavernor
may suspend the execution of the sentence, and report the
case to the General Assembly, at its next mesting, when
the General Assembly shall either pardon, commute the
sentence, direct its executon, ar grant a further repreve.
The Gevernor shall communicate to the general assembly,
at every regular session, each case of reprisve, commuta-
ton, or pardon granted, stating the name and crime of the
convict, the sentence, its date, and the date of the
comautation, pardon, or reprieve, with the Governors
rezsons therefor, : '

{As amended January 1, 1996)

ARTICLE IV: JUDIGIAL.
Section ' )

1 In whom judicial power vested.

2 The supreme cowt.

3 Court of appeals.

4 Commen pleas court. b

5  Addittonal powers of supreme court; supervision; rale making
20 Style of provess, prosecution, and indictment. :

§ I 1 whom judieial power vested.

The judicial power of the state is vested ina supreme
court, couris of appeals, courts of commen pleas 4ad
divisions thereof, and such other eourts inferior to the
supreme court as may from time to Hime be established by
law.

HISTORY: (Amended May 7, 1988; Nov. 6, 1973; SR
Na.30,; .
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) § 2 The supreme

(A} The supreme cou
by Jaw; consist of seven ju
chief justice and justice
disability of the chief just

" of Tongest total sexvice u)

chief justice, If any mem
by reason of iliness, disa
consider and decide a e
the acting chief justice o
of appeals to sit with the
‘the place and’stead of th
;supreme court shall be 1
or to render a judgment.
(B){1} The supreme c
-tion in the following:
{2} Quo warranto;
by Mandamus;
{¢) Habeas corpus;
. (d) Prohibition: .
“{e} Procedendo;
{(£) In any cause on
complete determination;
{g) Admission to the
persons so admitted, anc
practice of Jaw.
-(2) The supreme cour
as follows:
{a} In appeals from th
right in the following;

(i} Cases orighating i

(ii} Cases involving qi
tution of the United Sta

(b} In appeals from |
felony on leave first obt

fe} In direct appeals
or other courts of record
a matter of right in case
been imposed;

{&) Such revisory ju
administrative officers o;
iaw; : :

(e} In cases of publ
stpreme court may dire
record to the supreme ¢
modify, or reverse the j
{f) The supreme cou
or reverse the judgment
of appeals pursuant to s
(3) No law shall be |
person shall be preve
jurisdiction of the supre
(C} The decisions in ;
be reported, together »
(Amended Novembe:

§ 3 Court of apy

(A) The state shall
appellate distriets in eac
appeals consisting of
increasing the number
the volume of business
or judges. In districts
judges shall participate
each case. The court sk
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AlVIENDMENTS TO THE CONSTITU’I‘IO‘J OF THE
UNITED STATES

: Arﬁc!es n addztzon to, and mnendrmznts af ‘the Consﬂmmﬂ of tﬁe Umted Statzs of Ammwa. pmpased by ngress, and

mhﬁed bg the L@gstatums of the m_aeral States, pum;cznt o the ﬁﬁ‘h amde o_f the original Constzmiwn e

AMENDMENT I -

Congress shall make no faw respecting an establishment
of religion, or prohibiting the free exercise thereof; or
abridging the freedom of speech, or of the press; or the
right of the people peaceably to assemble, and o petition
the Government for a redress of grievances. -

{ Effecuve 1791) : )

AMENDMEN’I' T |
A weil regulated M:.htm bemg necessary to the secu.nty

-of a free State, the right of the people to keep and bear
 Arms, shall not be infriaged.

{Effective 1791} . R
AMENDMENT IIT .

No Soldier shafl, in tiine of peace be quartered in any
house, without the consent of the Qwner, nor in time of
war, but in a manner % be prescnbed bv Iaw

{Effective 1701)

AMENDMENT IV

The nght of the people to be secure in theu' petsons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or
ffirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

(Bifective }.791} .

, AMENDMENT \s

No person sha]l be held to answer for a capﬁa], or
otherwise infamous crime, ynless on a presentment or
indictment of 2 Grand Jury, except in cases arising in the
tand or navel forees, or in the Militia, when in actual
service in time of War or public danger; nor shall any

person be subject for the same offence to be twice put in -
‘jeopardy of life or limb; nor shall be rompelled in any

criminal ease to be 2 witness against bimself, nor be
deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for pubhc use,
without just compensation.

(Effecuve 1761)

AMEN DMENT V'I
' 15 all crifrdnal pmsecununs the accused shall enjoy the

. right to 3 speedy and public trial, by an impartial jury of

the Stafe and district wherein the crime shall have been
committed, which district shall have been previously
ascertained by law, and to be informed of the nature and
cuise of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtain-
ing witnesses in his favor, and to have the Assistance of
Counsel for his defence.
{Effective }791)

AME\‘DMENT VI

In Smts at cormmon law, whers the value in contmversy
shall exceed twenty dollars, the right of &rial by jury shall
be preserved, and no fact tried by a jury, shall be otherwise
reezamined in- any Court of the United States, than
according to the rules of the common law .

(Eﬂ'ecbve 1791) :

&MEWDMENT VHI

'Eicessive bait shall not be reqmred, nor excessive f‘nes
imposed, nor cruel and unusual punishments mﬁrcted
(Eﬁed:zve 1791)

AMENDMENT IX

" The enumeration in the Constitution; of certain tights,
shall not be construed to deny or dlspa.rage others retained
by the people: -

(Effective 1791; }

AMENDME’«JTX

The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the pevple.

(Effectlve 1791) : .

e AMENDHEZ\TXI

The Judicial power of the United States shall not be
construed to extend to any suit in law or equity, com-
meneed or prosecuted against orie of the United States by
Citizens of another State, or by Citizens or Subjects of any
Foreign State. '

{Effective 1798}

AMENDMENT XIT

The Electors shall meet in their respective states and
vote hy ballat for President and Vice President, one of
whom, at least, shall not be ag inhabitant of the same state
with themselves; they shall mame in their ballots the
person voted for as President, and in distinct ballots the
person voted for as Vice President, and they shall make
distinet lists of all persons voted for as President, and of all
persons voted for as Vice-President, and of the number of
votes for each, which Yists they shall sign and certify, and’
transmit sealed to the seat of the government of the
United States, directed to the President of the Senatg;-—
The President of the Senate shall, in the presence of the
Senate and House of Representatives; open all the cartifi-
cates and the votes shall then be counted:—The person
having the greatest number of votes for President, shall be
the President, if such number be & majority of the whole
number of Electors appointed; and if no person have such
majority, then from the persons having the highest num-
bers not exceeding three on the list of those voted for as
President, the House of Representatives shall choose
immediately, by ballot, the President. But in choosing the

1530
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Prasident, the votes shail be taken by states, the repreym—
tation from each state having one vote; a quorum for this
purpose shall comsist of a member or members from
two-thirds of the states, and a majority of all the states shall
be necessary to a choice. And 1{‘] the House of Represen-
tatives shall not choose a President whenever the right of
choice shall devolve upon them, before the fourth day of
March next following, then the Vice President shall act as
President, as in the case of the death or other constitu-
tional disability of the President—The person having the
. greatest number of votes as Vice President, shall be the
Vice President, if such number be a majority of the whole
number of Electors appointed, and if no person have a
majority, then from the two highest aumbers on the list,
the Serate shall choose the Vice President; a quorum for
the purpose shall consist of two-thirds of the whale
number of Senators, and a majority of the whole number
shall be necessary to a choice. Bt no person constitution-
ally ineligible to the office of President shall be eligible to
that of Vice President of the United States.
{Effective 1804)

AMENDMENT XIH

-Sectlon 1. Neither stavery nor Involuntory servidude,
except a5 & punishment for crime whereof the party shall
have been duly convicted, shall exist within tEe United
States, or any place subject to their jurisdiction.

Secmon 2. Congress shall have power to enforce this
article by appropriate legislation.

(Effectve 1855)

AMENDMENT XV

Szcrow 1. All persons bom ar natoralized so the
United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of
Iife, hberty or property, without due process of law; nor
deny to’ any person within jts jurisdiction  the equal
protection of the laws.

Ohio Constitution :
_ Due process, OConst art 1, § 16
Equal Pmtechon OConst art 1, § 2

SEGHDN 2 Representatwes shall be apportioned
among the several States according to their respective
_ numbers, counting the whole number of perséns in each
State, excluding Indians not tased. But when the right to
vote at any election for the choice of electors for President
and Viee President of the United States, Representatives
in Congress, the Executive and Judicial officers of a State,
or the members of the Legislature thereof, i denied to
any of the male inhabitants of such State, being twenty-
one vears of age, and citizens of the United States or in
any way abridged, except for participation in rebellion, o1
other crime, the basis of representation therein shall be
reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens
twenty-one vears of age n such State.

. Ohio Constitution .- -
i ADp(}rts.Ommnt,OConsta:tXI, §s§ l 2 3
Spamion 3. No person shall be a Senator or Represen-

tative in Congress, or elector of President and Vice
President, or hold any office, civil or military, under the

. United States, or under any State, who, having previously

taken an oath, as a member of Congress, or as an officer of
the United States, or as 5 membes of any State legislature,
or as an executive or judicial officer of any State, to
support the Constitution of the United States, shall have
engaged in ipsurrection or rebellion against the same, or
given mid or comfort to the enemies thereof. But Congress
may by a vote of twu—t!m‘ds of each House, remove such
disability.

Ohio Constitution
Quahﬁeatmn for affice, OConst art1L § 5

Srcriow 4. The validity of the pubhc debt of the United
States, suthorized by law, including debts incurred for
payment of pensions and bounties for services in suppress-
ing insurrection or rebellion, shall not be questioned. But
neither the United States nor any State shall assume or pay
any debt or obligation incwrred in aid of insurrection ar
rebellion against the United States, or any claim for the
lnss or emancipation of any slave, but all such debts,
obligations and clzims shall be held 111ega} and void.

Ohio Constitution
Public debt, OConst art VIIT, §§ 1,3

" Sgcrion 5. The Congress shall have power to enforce,
by appropriate ieg;slahun the provisions of this article.

(Effectwe 1868)
AMENDMENT XV

Szcmon 1. The right of eitizens of the United States to
vote shall net be dented or abridged by the United States
or by any State on acoamt of race, colﬂr or previous
condition of servitude, : .

(E%chve 18700 " .

Spomion 2. The Congress shall have power to enforce
this article by appropriate legislation. '

AMENDMENT XV}

The Congress shall have power to lay and collect taxes

on incomes, from whatever sourge derived, without appor-

Honment amonyg the several States, and w'lthout regard to

any census or enurperation, . I
(E{Tecﬁve 313} s L

AME\;DMEN’K‘ xvn

The Senate of the United States sha]i be composed af

two Senators from .cach State, elected by the pecple
thereof, for six years; and each Sepator shall have onevote,
The electors in each State shall have the qualifications
requisite for-electors of the most numerous bra.nch of the
State legislatures.

When vacancies happen in the representauﬁn of any
State in the Senate, the executive authority of such State
shall issue writs of election to fill such vacancies; Provided,

That the legistature of any State. may empower the

executive thereof to make temporary appointments untll
the people fill the vacancies by election as the legislamre
may direct.

This amendment shall hot be so construed as to affect
the election or term of any Senator chgsen before it
heoomesvaﬁdaspa:tofﬂleCOnstlmhon T

{Effective 1913} o

AMENDMENT XVII]
Secrion 1. After one vear from the ratification of this

article the manufacture, sale, or tansportation of intoxd- |

!l il

I
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catmg iquors within, the im)
) ztatton thereof from ti}e

subject to the jurisdiction the
hereby prohibited, :
' Secrion 2. The Congress
have concurTent power to en
“gte legislation.”
- -8gcmoN 3, This article

ghall have been ratified as 2
tution by the legislatures of ¢
ini the Constitution, within se
subnussmn hereof tu the St

' (Effectve 1919)
AME\D‘

The nght of cmzens of 4]
not be denied or abridged ¥
State on account of sex. .
. Congress shall have pov
appropnate legisiaton,
{EffE:Ctlve 1920}

AMENT

Secrion 1. The teros of
dent shall end at noon on t}
terms of Senstors and Rep
day of January, of the yea
‘have ended if this article ]
terms of thefr successors s

$ecron 2. The Conges
" every year, and such meeth
 day of January, unless they

7. Seemon 3. I, at the tin
- term of the President, the
: the Vice President elect
" President shall not have b
for the beginning of bis te
have failled to qualify, the
act as President until a Py
. the Congress may by l=
"' -peither a President elect

and sach person shall ac
Vire President shall haw

Secmion 4. The Cong
-case of the death of an
House of Representatly
‘ever the right of chole
and for the case of the
whom the Senate may «
the right of choice shal
SecTon 5. Sections

day of October foliowls
- Brcrion 6. This ard
shall have been ratifie
tution by the legislatn
States within seven ye:

{Effective 1933)
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The Case .

These causes came on to be heard upon the motion filed by each defendant,
challenging the Ohio lethal injection protocol as constituting cruel and unnsual
punishment, proscribed by the Eighth Amendment to the United States Constitution and
by Section 9, Article 1 of the Ohio Constitution. .

Defendants argue further that the Ohio lethal injection protocol violates the very
statite which mandates that exeoutions in Ohio be carried out by lethal injection,
R.C.2949.22, Defendants elaim that the three-drug protocol currently approved for nse
by the Ohio Department of Rebabilitation and Correction violates R.C.2949.22 because
the drugs used create an unmecessary risk that the condemned will experience an
agonizing and painful death. Defendants argue that the use of this protocol is contrary to
the language of the statute, which mandates that the method of lethal injection cause
death “quickly and painlessly.” Defendants maintain that the use of this three-drug
protocol arbitrarily abrogates the condemmned person’s statitorily created, substantive
right to expect and to suffer a painless execution.

The state of Ohio has responded that the current lethal injection protocol conforms to
the statute because death is caused quickly, and unless an error is made 11 conducting the
execution, which the state claims is extremnely unlikely the drugs used will cause a
painless death.

The court conducted hearings over two days and heard expert testimony from the
defense (Mark Heath, M.D.) and from the state (Mark Dershwitz, M.D.). After reviewing
the reports of the physicians, together with other written materials submitted with each
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report, and after evaluating the testimony provided by each physician, the court makes
the following findings of fact, draws the following conclusions of law, and enters its

judgment accordingly.
Findings of Fact

1. The state of Ohio uses 2 tbxee—dmg lethal injection protocol cbnsisﬁng of
sodium thiopental, pancuronium bromide and potassmm chloride,
administered in the above order, as follows:

sodium thiopental: 40 cc;
sodium thiopental: 40 cc;
saline flush: 20 cc;
pancuroninm bromide: 25 ec;
pancoronium bromide: 25 cc;
saline flush; 20 ¢c;

2 potassium chloride: 50 ce;
saline flush: 20 cc.

MOMEE oW

2. The properties of the above drugs produce the following results:

A ‘sodium thiopental ~ anesthetic;
B. pancuronium bromide — paralytic;
C. potassiurn chioride — cardiac arrest.

3. The issue of whether an execution is painless arises, in part, from the use
of pancurcnium bromide, which will render the condemned person unable

to breath, move, or communicate:

«..it does not affeet our ability to think, or to feel, or to hear, or anything,
any of the senses, or any of our intellectual processes, or consciousness.
So a person who’s given pancuronium. .. would be wide awake, and - - but
looking at them, you would - - they would look like they were peacefully
asleep...But they would, after a time, experience intense desire to breathe.
It would be like trying to hold one’s breathe. And they wouldn’t be able
to draw z breath, and they would suffocate.” (Heath, Tr. 72)

“Pancuronium also would kill 2 person, but again, it would be
excruciating, I wouldn’t really call it painful, because I don’t think being
unable to breathe exactly causes pain. When we hold our breath it’s
clearly agonizing, but I wouldn’t use the word “pain” to describe that But
clearly, an agonizing death would occur.” (Heath, Tr. 75)
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The second drug in the lethal injection protocol with properties which
cause pain is potassivm chloride. The reason is that before stopping the

heart,

“it gets in contact with nerve fibers, it activates the nerve fibers to the
maximal extent possible, and so it will activate pain fibers to the maximal
extent that they can be activated. And so concentrated potassium causes
excruciating pain in the veins as it travels up the arms and through the
chest.” (Heath, Tr, 73)

Based upon the foregoing, and upon the agreement of the expert witnesses
nresented by each party, the court finds that pancuronium bromide and
potassium chloride will cause an agenizing or an excruciatingly painful
death, if the condemned person is not sufficiently anesthetized by the
delivery of an adequate dosage of sodium thiopental.

The foliowing causes will cormpromise the delivery of an adequate dosage
of sodium thiopental:

the useful life of the drug has expired;

the drug is not properly mixed in an agqueous solution;

the incorrect syringe is selected;

a retrograde injection may occur where the drug backs up into the
tubing and deposits in the 1.V, bag;

the tubing may icak;

the LV. catheter may be impropezly inserted into a vein, or into the
soft 1ssue; :
the 1.V. catheter, though properly inserted into a vein, may migrate ou
of the vein;

the vein injected may perforate, rupture, or otherwise leak.

oo mME gdowp

The court fines further that:

A. Tt is impossible to determine the condemned person’s depth of
anesthesia before administering the agonizing or painful drugs,
in that medical equipment supply companies will not sell medical
equipment to measure depth of anesthesia for the purpose of
carrying out an exscution;

B.  Physicians will not participate in the execution process, a fact
which resuits in the use of paraprofessionals 1o mix the drugs,
prepare the syringes, run the LV. lines, insert the heparin lock
(catheter) and inject the drugs; and, '

(S
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C. The warden of the institution is required to determine whether the
condemned person is sufficiently anesthetized before the
pancuronium bromide and the potassium chloride are delivered,
and the warden is not able to fulfill his duty without specialized
medical equipment.

The experts testifyfing for each party agreed, and the court finds that
mistakes are made in the delivery of anesthesia, even in the clinical
setting, resulting in approximstely 30,000 patients pet year regaining
consciousness duting surgery, a circumstance which, dus to the use of
paralytic drugs, is not perceptible until the procedure is completed.

The court finds further that the occurrence of the potential errors listed in
finding no. 6, supra, in either a clinical setting or during an execution, is
not quantifiable and, hence, is not predicable.

Circumstantial evidence exists that some condemned prisoners have
suffered a peinful death, due to a flawed lethal injection; however, the
occurrence of suffering cannot be known, as post-execution debriefing of
the condemned person is not possible.

Conclusions of Fact

Pancuronium bromide prevents contortion or grotesque movement by the
condemned person during the delivery of the potassium chloride, which
also prevents visual traurna to the execution witnesses should the level of
anesthesia not be sufficient to mask the body’s reaction to pain.
Pancuronium is not necessary to cause death by lethal injection.

Potassium chloride hastens death by stopping the heart almost
immediately. Potassium chloride is not necessary to cause death by lethal
injection.

The dosage of sodium thiopental used in Ohio executions (2 grams) is
sufficient to cause death if properly administered, though death would not
normally occur as quickly as when potassium chloride is used to stop the
heart.

If pancuronium bromide and potassium chloride are eliminated from the
lethal injection protocol, a sufficient dosage of sodium thiopental will
cause death rapidly and without the possibility cansing pain to the
condernned.

/10
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A Executions have been conducted where autopsy results showed that
cardiac arrest and death have occurred after the administration of sodium
thiopental, but before the delivery of pancuronium bromide and potassium
chloride.

B. In California, a massive dose (five grams) of sodium thiopental are used in
the lethal injection protocol.

Conclusions of Law

1. Capital punishment is not per ge crue} and vnusual punishment, prohibited
by the Eighth Amendment to the United States Constitution and by
Section 1, Article 9 of the Ohi¢ Constitution. Gregg v. Georgia (1976),
428 U.S. 153,187 (FN5.); Statg v. Jenking (1984), 15 Ohio St. 3d 164,
167-169.

2. Capital punishment administered by lethal injection is not per se cruel and
unusual punishment, prohibited by the Eighth Amendment to the United
States Constitution and by Section 1, Article & of the Ohio Constitution.
Baze v. Rees (2008), 128 8. Ct. 1520, 1537-1538.-

3. The Ohio statute authorizing the administration of capital punishment by
lethal injection, R.C.2949.22, provides, in relevant part, as follows:

“(A) Except as provided in division (C) of this section, a death
sentence shall be executed by causing the application to the person,
upon whom the sentence was imposed, of e lethal injection

of a drug or combination of drugs of sufficient dosage to

guickly and painlessly cause death. The application of the

drug or comnbination of drugs shall be continued until the

person is dead...” (emphasis supplied)

4, The purpose of division (A), supra, is to provide the condemned
person with an execution which is “quick” and “painless;” and the
legislature’s use of the word, “shall,” when gualifying the
state’s duty to provide a guick and painless death signifies that
the duty is mandatory. '

5. When the duty of the state to the individual is mandatory, a property
interest is created in the benefit conferred upon the individual, 1.e.
“Property interests...are created and their dimensions are defined by
existing rules or understandings that stem from an independent source
such as state law rules.. that secure certain benefits and that support
claims of entitlement to those benefits.” Board of Regents of State
Colleges v. Roth (1972), 408 U S. 564, 577 (emphasis supplied).
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If & duty from the state to a person is mandated by statute, then

the person to whom the duty is owed has a substantive, property right to
the performance of that duty by the state, which may not be “arbitrarily
gbrogated.” Wolf v. McDonnell (1974), 418 U.8, 539, 557.

The court holds that the use of two drugs in the lethal injection protocol
{(pancuronium bromide and potassinm chloride) crestes an unnecessary
and arbitrary risk that the condemned will experience an agonizing and
painful death, Thus, the right of the accused to the expectation and
suffering of a painless death, as mandated by R.C.2949.22(A), is
“arbitrarily abrogated.”

The court holds further that the words, “quickly and painlessly,” must
be defined according to the rules of gramrmar and common usage, and
that these words must be read together, in order to accomplish the
purpose of the General Assembly in enacting the statute, i.e. to epact
a death penalty statute which provides for an execution which is
painless to the condemned. R.C.1.42, 1.47.

The parties have agreed and the court holds that the word, “painless,”
is a superlative which cannot be qualified and which means
“‘ﬁthout Pajn.,, - e e -, v——p e ame s e

The word, “quickly,” is an adverb that always modifies a verb, in this
case, the infinitive form of the verb, “to be.” It describes the rate at which
an action is done. Thus, the meaning of the word, “quickly,” is relative

to the activity described: to pay a bill-“quickly” could mean, "by return
mail;” to respond to an emergency “quickly,” could mean, “immediately.”
Hence, the word “quickly” in common parlance means, “rapidly enough to
complete an act, and no longer.”

Therefore, the court holds that when the General Asserably, chose the
word, “quickly,” together with the word, “painlessly,” in directing
that death by lethal injection be carried out “quickly and painlessly,”
the legislative intent was that the word, “quickly,” mean, “rapidly -
enough to cemplete a painless execution, but no longer.”

This holding, supra, is consistent with the legislature intent that the

death penalty in Ohio be imposed without pain to the condemned, the
person for whose benefit the statute was enacted, but that the procedure
not be prolonged, a circumstance that has been associated with protracted
suffering.

Further, because statutes defining penalties must be construed strictly
against the state and liberally in favor of the accvsed (condemned), the
court holds that any interest the state may have, if it has such an interest,
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it conducting an execution “quickly,” i.e. with 2 sense of immediacy,
is outweighed by the substantive, property interest of the condemned
person in suffering a painless death, R.C.2901.04(A).

Thus, becaunse the Ohio lethal injection protocol includes two drugs
(pancuronium bromide and potassium chloride) which are not.

necessary to cause death and which create an unnecessary risk of cavsing
an agonizing or &n excruciatingly painful death, the inclusion of these
drugs in the lethal injection protocol is inconsistent with the intent of the
General Assembly in enacting R.C.2949.22, and violates the duty of the
Department of Rehabilitation and Correction, mandated by R.C.2949.22,
to ensure the statutory right of the condemmned person to an execution
without pain, and fo an expectancy that his execution will be painless.

As distinguished from this case, the Kentucky lethal injection statute

has no mandate that an execution be painless, Ky. Rev. Stat, Am.
§431.220(1) (2). Thus, the analysis of that statute, having been conducted
under the Eighth Amendment “crue} and wnusual” standard, is not
applicable here because “...the [U.S.) Constitution does not demand the
avoidance of all risk of pain in carrying out execvtions.” Baze, supra, 128

-5, -Ct-at-1529; In conirast; the court holds that R.C.2949.22 demands the

16.

17.

18.

19.

avoidance of any uonnecessary risk of pain, and, as well, any vonecessary
expectation by the condemmned person that his execution may be

agonizing, or excruciatingly painful.

The purpose of R.C.2949.22 is to insure that the condemned person suffer
only the loss of his life, and no more.

The mandatory duty to insure a painless execution is not satisfied by the
use of a lethal injection protocol which is painless, assuming no buman or
mechanical failures in conducting the execution.

The use of pancuronium bromide and potassiuwm chloride is ostensibly
permitted because R.C.2949.22 permits “a lethal injection of & drug or
combination of drugs.”

However, as set forth supra, the facts established by the evidence, together
with the opinions expressed by the experts called to testify by each party,
compel the conclusion of fact that a single massive dose of sodium
thiopental or another barbiturate or narcotic drug will canse certain death,
reasonably quickly, and with no nsk of abrogating the substantive right of
the condemned person to expect and be afforded the painless death,
mandated by R.C.2949.22.

3/170
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Analysis

1. The court begins its analysis of R.C.2949.22 with the presumption
of its compliance with the United States and Ohio Constitutions, and that
the entire statute is intended to be effective. R.C.1.47(A),(B). However,
the court holds that the phrase, “or combination of drugs,” ostensibly
permits the use of substances which, de facto, create an unnecessary risk
of causing an agonizing or an excruciatingly painful! death.

2. This language offends the purpose of the legislature in enacting
R.C.4929.22, and thus, deprives the condemned person of the substantive
right to expect and to suffer an execution without the risk of suffering an
agonizing or excruciatingly painful death.

3. The court holds, therefore, that the legislature’s use of the phrase, “or
combination of drugs,” has proximately resulted in the arbitrary
abrogation of a statutory and substantive right of the condemned person,
in a violation of the Fifth and Fourteenth Amendments to the United
Constitution and Section 16, Article 1 of the Ohic Consnmtaon (duc
process clause). :

Remed o e

1. R.C.1.50, bowever, allows the court to sever from a statute that language
which the court finds to be constitutionally offensive, if the statute can be
- given effect without the offending language. Geiger v. Geiger (1927), 117
Ohio 8t. 451, 466.

2. The court finds that R.C.2949.22 can be given effect without the
constitutionally offense langunage, and further, that severance is
appropriate. State v. Foster (206), 109 Ohio St. 34. 1, 37-41.

3. Thus, the court holds that the words, “or a combination of drugs,”
may be severed from R.C.2949 22; that the severance will result in a one-
drug lethal injection protocol under R.C.2949.22; that a one-drug lethal
injection protocol will require the use of an anesthetic drug, only; and, that
the use of a one-drug protocol will canse death to the condemned person
“rapidly,” i.e. in an amount of time sufficient 1o cause death, without the
unnecessary risk of causing an agonizing or excruciatingly painful death,
or of causing the condemned person the amxiety of anticipating a painful
death.
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Holding

Therefors, the holds that severance of the words, “or combination of
drugs,” from R.C.2949.22 is necessary to carry out the intent of the
legislature and thus, to cure the constitutional infirmity.

ORDER

Accordingly, it is ordered that the words, ‘or combination of drugs,” be severed
from R.C.2949.22; that the Ohio Department of Rehabilitation and Correction eliminate
the use of pancuronium bromide and potassium chloride from the lethal injection
protocol; and, if defendants herein are convicted and sentenced to death by lethat
injection, that the protocol employ the use of a lethal injection of a single, anesthetic

drug.
It is so ordered.
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IN THE COURT OF COMMON PLEAS OF WOOD COUNTY, OHIO

tate of Ohio, Case No. 2007-CR-0358
Plaintifs,
DECISION AND JUDGMENT
Vs, ENTRY ON COMPETENCY
HEARING

Calvin C. Neyland, Jr.,

Defendant. ' Judge Robert C. Pollex

This matter came on for hearing on the issue of competency to stand trial,
pursuant to Motion of the Defendant under O.R.C. §2945.37. Appearing on behalf of
the Defendant was Adrian Cimerman, Esq. and J. Scott Hicks, Esq. and on behalf of the
State of Ohio, Prosecuting Attorney Raymond Fischer, Chief Assistant Prosecuting
Attorney Gwen Howe-Gebers and Assistant Prosecuting Attorney Heather Baker.

The Court received evidence and testimony including three competency
evalization reports which were admitted into the record as joint exhibits. The Court aiso

received arguments of counset.

FINDINGS OF FACT

1. The witnesses consisted of two psychiatrists and two Ph.D clinical
psychologists.
2. Dr. Sherman, of Court Diagnostic & Treatment Center, found the

Defendant was incompetent in that he had mental iliness associated with

paranoia.
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The two other reports and evaluations received by the Court indicated the
Defendant was competent io stand trial and that he did not have mental
iliness, but rather had personality characteristics that had parancia and
schizoid tendencies.

The two evaluators who found Defendant competent had more opportunity
to observe and record his behavior while the evaluation by Dr. Sherman
was based on several hours of interview and evaluation. The oppoeriunity
to observe at the Twin Valley facility permitted viewing the Defendant in all
circumstances over a thirty-day period, from which it was concluded that
the Defendant was competent to stand trial.

The Defendant did test low on rational decision making in one of the
psychological tests, but the evaluators concluded that this was because
Defendant refused to answer the questions posed to him, rather than a
true reading or indication of mentai illness.

The Court concludes the Defendant does have personality disorders
associated with paranocia and schizoid (avoidance of other people) but
does not have a mental iliness.

The Defendant is not suffering from mental retardation and has average
intelligence.

All witnesses indicated the Defendant was very guarded and very
protective of his rights against self-incrimination, which tends to show he
makes rational decisions in his own best interest. He was very guarded in
what information he would provide, choosing 1o only provide to the
evaluators information that he considered to be helpful to himself.

The Defendant was not delusional or disoriented as to time and place for
the thirty-day observational peried, nor during his incarceration.

The Defendant was not malingering and in fact, denied being incompetent,
both to his aftorneys and to the evaluators,

The evaluators all concluded the Defendant would be difficult to represent

as an attorney, but this appears to be his voluntary choice in refusing to

i~
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assist due to his guarded nature. Also, the Defendant tends to exaggerate
the importance of irrelevant facis and issues related to his criminal case.
12, The Couri finds the Defendant understands the nature of the pfooeedings
and their importance to him.
13,  The Defendant is capable of assisting his attorneys in a meaningful way.
14.  The Defendant does not have a mental illness that would prohibit his
assisting in his own defense.
15.  The Defendant has been shown by a preponderance of the evidence to be

competent to stand trial under the standards of the statute.

CONCLUSIONS OF LAW

A review of the case law indicates that if a Defendant chooses not to effectively
assist in his own defense, does not constifute grounds for finding him incompetent to
stand irial. He would only be incompetent to stand trial if his mental illness or mental
retardation prohibited him from either understanding the nature of the proceedings or
preventing him from assisting in his defense. The Court has found from extensive
evidence from three of the four witnesses that clearly establish that the Defendant is
fully capable of assisting in his defense in a meaningful way. Thus, the Coutt has found
him to be competent to stand trial.

The testimony was unrefuted that he does not have menta retardation. There
were inconsistent opinions as to whether he was competent to stand trial. However, as
noted in the findings of fact, the evaluators who supported a finding of competency had
a thirty-day observatiocna!l period when he resided at the Twin Valley Behavioral
Healthcare center. During this time, he was observed while he ate, slept, and interacted
with staff and other patients. The psychological tests and the observations resulting
from that observational opportunity was subject to siaffings and meetings among
nrofessionals all of which supported the conclusion the Defendant was competent to
stand trial. The evaluation of Dr. Sherman, although he is greatly respected by this
Court, was based on a much more limited opportunity to observe the Defendant. The

experts testified the Defendant may present a much different appearance for such a

(WD)
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short observational pericd than would be cbtained from a lengthy thirty-day
obsarvational opportunity. Thus, the weight of the evidence supports the conclusions of
the expert withesses establishing competency of the Defendant to stand frial,

The defense raised a very legitimate issue as to his low scores as to certain
testing in the area of rational decision making or logical reasoning. The evaluators who
conducted the test indicated that the low score was not attributable to Defendant’s
decision making process, but rather {0 his guarded and paranoid refusal to answer the
questions pesed to him. Rather than answer the question by choosing one of two
choices presented to him, he chose {0 argue about the premises or facts on which the
answer was to be based. This caused his scores to be low in the category of rational
decision making. Mental {liness was not the cause of his low readings on these tesis as
indicaied by the experts administering the tests.

Considering the statutory standards and the {estimony of all of the expert
witnesses, the Court reaches the conclusion that the presumption of competency was
not overcome by a preponderance of the evidence and that the Defendant's mental
condition is not a mental iliness that prevents him from (a) understanding the nature of
the proceedings against him, or (b) preventing him from assisting in his defense in a
meaningful manner. Accordingly, the Court has concluded the Defendant is competent

to stand {rial and orders the case proceed accordingly pursuant {o staiute.

O 30

Jud e Robert C. Pollex -

xc:  Prosecutor — Gwen Howe-Gebers/Heather Baker
Defense counsel — Adrian Cimerman/J. Scott Hicks
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COURT DIAGNOSTIC & TREATMENT CENTER
' COMMUNITY SERVICES BULDING
Qne Stranahan Squars, Buits 350
Tolado, Ohio 43804 _
EXECUTIVE DIRESTOR Bhona (440} £44-8524 FAX; (418) 244-3212
Judy Fargao, MBS, PCC E-mad: coumtdiag @ buter toaat.rat VITTY] (410) 2443180

Dacenker 4, 2007

The Honocrahile Reobert C. Pollex
Wood County Courxt of Cormion Pleas
One Courthouge Square

Bowling Green, OH 43402

Re: Calvin ¢, Neyland, Jr.

DOR: January 30, 1564

Docket Nao. 2007-CR-Q358
Date Referral Rec’d: Octobar 25, 2007
Date of BEvalvation: December 4, 2007

Dear Judge Pollax:

Purguany ' to yeur refarzal, wunder the previgions of Ohio
Ravizad Code Sectiom 23%45.371(G)}(3), I had an copportunity to
parform a pgychiatric evaluation on Calvin ¢, Neyland, Jr. 1L
gaw thig 43-year-o0ld defendant at my offlce at tha Court
Diagnostic and Treatment Centar (CDTC) on December 4, 2007, My
avaluation was conducted to segsist the Court 1n determination of
hig Competence to Stand Trial con two charges of Aggravated
Murder with gpacificaticns.

At the Dbeginning of the evaluation, my identlsy, =ths
purpose o©of the evaluation and itz inherenc lack of
confidentiality were explaiped in datail to Mr. Neyland. When I
wag gatisfiad he understond this Disclaimer and was willing to
proceed, the evaluation continued,

MATERTALS REVIEWKED TN PREPARATION OF THIS REPORT

1. Crime Raport and Supplemental Narratives, Instant
Offenses, 8/3/07

2. Degcripticn of the contents of a storage unitg occupied by
Ccalvin Neyland, Jw. (search warrant)

3. Brief psychological evaluation, Calvin Neyland Alice
Holly, Ph.D., Clinical Pgycholegiet, CDIC, 7/7/%3. Mr.
Neyland was referred te CDTC by Work Relemse. Dr. Holly

FPRCVICING PSYCHIATRIC, PSYCHCLOBICAL ANG SOCIAL WORK SERVICES TO THE DOURTS
O DERANAE, ERIE, FULTON, MANCOGK, MENRY, LUCAS, OTTAWA FAULSING, PUTNAM,
SANTARRY, VAN WEAT, WILLAME ang WO COUWTIES.

B! Esstormen: O,::xm'lf.‘ypﬁ‘way

Bl/@s
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The Honcrabla Robext <. Pollex

Competency te Stasd Trial Bvaluatiem of Calwvin C. Neyland, Jz.
Dacewbay 4, 2007

Page 2

comments, “Mr. Neyland showed loose asgscciations,
tangential thinking, grandlosity, and paranold ideas. It
ig likely this iz longstanding and that he seses iz as
normal. I doubt seriously if he will subpit to
treatment”.

PERTINENT HISTORY (INSTANT OFFENSE)

According to Mr. QNeyland, he is charged with “two
sggravated murders’. He refusged te answer any morée gquestions
about how he came to be chawged, and that it is *his £ifth
amendmant right” to aveid gelf-incrimination.

PEREONAL HISTORY

Mr. Neyland’s personzal history was givan by the defendant
wicth no ceollateral socurces. 2 I will peint out in “Mental
Statua Bvaluation”, I have reagom to believe that his abllity as
a hisgtoxian 18 *tainted” by mentzal illness, Often he would
avoid guestions entirsly or angwer guestions with questions.

Mr. Neyland iz a nativs of Toledo. He grew up in the 0ld
West End and waa raised by bhoth parents who are now deceased.
The couple divorced when he was 14 and ke clalms to have lived
with his father, then mother and nils uncla. When I asked why ha
moved ayound =o much, he ceomnanted (oryptically), “That wasz an
adult desislon”, as 1if he had no Bo zay in the matter znd did
20t know why. o

He has nine giblings. He is the third oldest and is the
cldest boy. He gztares that hisg siblings are still alive and
altiough ha has no prehlems with them, he hasg no close contack.

Bducational History: States he graduated from Scott High

Scheel an  time with his elags in 1882 He had no
extracurriculay activities because ha had part time jobs during
high school.

Military History: States he snlisted in the military
immediately aftexr gradusting. When I agked what branch of the
military he was in, ha comments, *I signed a non-dizclozure
gtatement¥. As a result of thim ‘statemant”, he was unwilling
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The Honorable Robhert C. Pollex

Competengy te Stand Trial Evaluation of Calwin C. Neyland, Jr.
Dacember 4, 2007

Page 3

to tall ma anything sbout bis military service, including what
branch of the service he was in, what rank he achiaved, whether
or not he got an honorable discharge, or even the ysara he
garvad, '

Medical Histery: States that he 18 in geed health and

- except for having a “purn on his hand?”, he has never been

hogpitalized,

Pogychiatric EHigtory: Denies any psychiatric history.
States he was never in a psychiatric hospital and never rrecelved
any paychiatric treatment.

Legal History: When I asked if he was ever arrested, hisg
firgt c¢cmment provided this satrenge rejoinder, “You mean like
that gatgk and release thing the police have?” Asking the
guaztion any number of ways didéd not raeveal wvary wmuch, except
that *I don’t have a rap sheet?. He sgteadfastly denied any
*pagsing bad check” charge in 13882, However, later in the
sassion he menticned that in 1559 therxe waa an episade in whieh
he wag chased by “a guy with a knife”, He states that no one
would ligten to him, that no cne was charged execept for him, and
that he apemt 30 days in jail because *the judge gave me
contempt of court”.

Marirel Historv: Single, never married, no chiléren, Ha
states he was living “in hia truck most of the time”. Around
41538 ox 15997, hea 4id have a regidencs on Summit Street in
Teledo., He left that residanes, nevar to return aftex he came
home to £ind that °“someone was in hig house watching televisicen
and listening to his answering wachine”. Since that time he had
lived with his father in Detrolt, then off and on in his truck.

Eoployment History: States he has been a truck drivar for
19 years. 'Apparently he bad a history (his claim) of bheing
“fived from a lot o2 Jobg”". He impliss that thid gemehow was
the result of one of his young nieces being reported 25 an
occupant of cne of his places of residence zand that perhaps the
pecple fired him becauga of suspecting “child support? issues
(2?).

Flne

£
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COURT DIAGNOSTIC & TREATMENT CENTER

Tha Honorable Robert C. Pollex

Compatency to Stand Trial Bvaluation of Calvin ¢. Neyland, Jr.
Decembar 4, 2007

Page 4

MENTAL STATUS EVALUATION

Ceneral /Aopesvange: Mr, Neyland arrived on time for the
gvaluation, accompanied by two sheriff/s deputiles. Ha was a
laxger than average in stature African-American male, with a
huphy besrd ard a2 piarsing gaze, Ha never appeared to be
friendly and was always on guard. |

Speech/Thought: He was always very cautious about how' he
"phrased’ an ansver. Sven gomething as simpla as vwhat he
thought of his attormey wes answered with the disclaimer that he
has Adifficulty assesging another person’'s character, based cn a
friend who dlszppointed him when he was 1B years of age.

Hizs speech and thinking could at least be desoribed a3
*gtilted” if not overtly paraneid. He "made sometrhing® out of
virtually everyching that has happened in his life, cften with
peculiar reasoning., For exanmple, he states that when he was “on
the road”, he would from time to nime find prophylactics in his
laundry, At first he thought that it was Just something thak he
"nicked up” from one of the dryers in a laundromak, pub it
happenzd 20 often that it couldn’t possidly have been an
accident, Like the episcde of *“someone watching television in
hia houge” he was wnwilling to give any spaculations, being very
careful to not ‘volunteex” mny “axplanations”’ that might giva
rige to autistic or bizarre logic.

His sapmech and thinking never digplayed the oabwvious
dlgorganization saen in acute weoxsening of mental illnass, such
as schizephrenia. His thinking never moved guickly frem tepilc
to topic withoutr comnecticn., He never answered in non-zsquiturs
but as mantisnad sarliaxr, his angwers wers often “peculiax”.

Affect: Guarded, distamt, aloef.

Cognitive Functions: Oriented to time, place and persoll.

No evident attention or cocncentration deficitg that interfered .

with ouxr conversation. He never appeared to be distracted or
responding to extermal atimuli (l.e., hearing volces).

Appraigal of Defendant’g Coogera ion/Lavel of

Participation: Mr. Neyland waz so guarded that he weas unwn.ll:.ng‘

44/88
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COURT DIAGNOSTIC & TREATMENT CENTER

The Honorable Robert . Pollex

Competency to Stand Trial Evaluation of Calvin C. Neyland, Jz.
December 4, 2007

Page $

to even address a gpimpla hypothetical axample about assisting an
innocent “defendant” (an example I use often that is readily
ragponded te). Any ideas he might have had zboub his own case
other than tha fact of bpeing charged with “two Aggravated
Marders® can only bhe guessed at. He raefused ta respond, stating
that it has te do with his c¢age and he iz not golng to
incriminate  himself. He cextainly had an objective
*undergtanding” of the adversarial process in court, the value
of witpesses, etc., Dbut one can only guess at what
interpretatiens he makas about the actions of his attornays,
prosecution evidence, atc. Ha contimizlly dwellzd on the
*digcovexy” which he apparently has read through. He was
pracceuplied with spparent minutia (past residences) which would
appear to have aot much to do with hisg current ocass. note is
made of the ezrlier comments hes made aboub “discovering” that
hiz niegce had baen liasted aa an occoupant of one of his
regidances, perhaps “explaining” his numerous losg of jobs.

DIDGNOSTIC ASSESSMENT

Awig I Delusicnal Disorder, Persscutory Type
Rule Out Schizophrenia, Paranoid Type

Axig IT: Deferred

2xis IIL: “Nona”

Astia IV: Psychosocial Stresscors: Effects of
current legal zituation, Axis I
diagnosisz

Axim Vi G2F = 45 {[current)

ORPINION

It is my medical opinicn with readonable professional
gartainty thst this defendant suffars from a mental illness
which rendera him ipcapable of understanding +the naturs and
objectives of the proceedings against him and espacially cof
agaisting in his defense.

£
¥ B5/86
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The Honezable Robert . Pollex
Compabtancy to Stand Trial Evaluation of Calvin €. Neyland, Jr.

Nacanmbar 4, 2007

page 6

Rationale: I base the above opinion on the follewilng

sesessnent of mpacific campetency areas:

1. Evidence of a mentzl {l1lnesg war Jescxibed nine years

ago, indicating that the clinical presentation seen by me
waz mot manufactured. Thiz is alsc borne out by tha
peeming authenticity of his symptoms (bizarre comclusions
ebout prophylactics in his clcthes, pecple in his
apartment who wera “listening to his messages”, atec.).

.If hia demeaner with bhis attoyney i1g¢ anything like his

demeanor with me, it ig impessible o datermine how he
could ever provide meaningful infermation &e  that
attorney without it being contaminated by paranold
thinking. This is a man to whom nothing ever happens “by
accident”. He makes interpretations of thinga in his
life based upon an internal “legic” that makes =sense only
£o him, :

.The desgeriptieng given in the police report (vigtinm

degcribed him a8 “weird”) and even tha acts themselves
may indicate bizarrs motives. At this point he i@ elther
unwilling to discums or admit te what might be useful in
a pogsible inganity dafense.

4, At the wvery least, there appears t¢ bka at least =ome

comments by the witnesses of mounting tensicn between cone
of the wvictimg znd this defendant, but glving little
information zbouft a *trus* motive,

. In addition, the materialsm discovered in his storaga unit

also give reason to pauze and consider the posaibility of
an undexlying parancid digorder. '

Res_i/a@er}I s tred,

THemaa herman, M.D.
Madical Dlrecteor

TGS/pasincyland 371
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COMMUNITY SERVICES BUILDING
Ons Stranahan Squara, Sulte 353
Toledo, Ohio 43604

EXECUTIVE DIRECTOR Phone (419) 244-8524 FAX: (413} 244.2213
Judy Forgac, MRC, PCC E-mail: courtdiag @butter.toastnat MITTY: (419} 244-5150 .
....... December 7, 2007 N
RECEIVED
The Honorable Roblert C. Pollex nEC -7 o007
Wood County Court of Common Pleas ' =

One Courthouse Square .
Bowling Green, OH 43402 JUDGE eanERT C POLLFY

LA RALLE

ADDENDUM RERORT

Re: Calvin C. Neyland, Jr.

DOB: Janusry 30, 1964

Dockeb No, 2007CRO355
Date Referral Rec'd: October 25, 2007
Date of Rvaluaticn: December 4, 2007

Dear Judge Pollex:

Your Honor, 1f the Court 1is interested in my opinion
regarding his restorability to competence, I would like to add
the following:

1. any attempt at restoration must include an inpatient
(secure) forensic unit (Northcoast or Dayton)

2. It iz highly unlikely that this individual would
willingly take medication, although even with medical
trsatment, residual paranoia could remain. There ig a
gubstantial likelihood that within the time allowed by

~statute, this individual could be restored to competence,
at least to the point of where he is able to provide more
details to his attorney and discuss his state of mind at
the time of the alleged cffenses.

Respectéully submitted,
..... s Aﬁff _ 2247

Thomzas G. She n, M.D.
Medical Dirsctor

TG3/pra/neyland.add

THRI ACENCY
SURIRTEL R

PROVIDING PEYCHIATAIC, PSYCHDLOGICAL AND E0CIAL WOAK SERVICES TO THE COUATS
OF DEFIANCE, ERIE, FULTON, HANCOCK, HENRY, LUCAS, OTTAWA, PAULDING, PUTNANM,
SANGHISKY, VAN WERT, WILLIAMS and IWODD COUNTIES,
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Columbus Campus

1200 West Broad Soeet
Lolumbys, Ohjo 43223

Yhone; (614) 7520333
TDD: (614) 274-7137
Fax: (614) 752.0385

Dayton Campus

2511 Wayne Avenue
Dayton, Ohio 45420

Phone: (937} 258-0440
TDD: ($37) 2586257
Fax: (937} 25862838
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Ohio Department of Mental Health

L 4

Twin Valley Behavioral Healthcare
February 1, 2008 - FCompetency Report™

The Honorable Robert C. Pollex
Wood County Common Pleas Court
One Coutthouse Square

Bowling Green, Ohio 43402

Case Number: 2007-CR-0359

RE: Calvin C. Neyland (746929)
ORC Section: 2945.371(G)(3)

Date of Admission: 1/2/2008

Dear Judge Pollex:

In accordance with ORC Section 2945.371(G)(3), 1t is the opimion of the
Psychologist that Calvin Neyland is capable of understanding the nature and
objective of the proceedings against him and can assist his attomey in his defense.
Therefore, the least restrictive setting until his tdal is the jall where he can be
mnaintatned at his current level of funcuoning,

Please find attached a report of our findings. If testimony will be requaired, weask

that a subpoena be sent to Kristen E. Haskins, Psy.D., Psychologist, who will |

represent the official position of the hospital. If testimony is necessary, we also
request that the Coust issue an order for the release of the records to the person
testifying in this case pursuant to ORC Section 5122.31.

Please call the Legal Assurance Office at (614) 752-0333, ext. 5216, with any
questons relative to this case. Please note that the defendant was returned to jail
on Jamuary 30, 2008. '

Respectfully submutted,
Katen E. Woods-Nyce, LISW, CCFC
Director of Patient Services, Campus Administrator

cc:  Prosecuting Attomey: (enclosed with courts copy)
Defense Counsel: (enclosed with courts copy)
Wood County ADAMI Board
File

Acrreditad by the Jolot Commission on Accraditation of Healtheare Organizations

An Equal Opportunity Employer/Provider
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945.371 (6) (3)

Date: January 31, 2008

Reason for Evaluation:
The Honorable Robert C. Pollex, Judge in the Court of Common Pleas of Wood County, Ohio, remanded Calvin €.

Neyland to the Twin Valley Behavioral Healthcare-Columbus Campus, Timothy B. Meritz Forepsic Unit in
accordance with Section 2945.371 (G) (3) of the Ohio Revised Code:’ psychiatric inpatient evalnation of current
mental condition and competency to stand trial. Specifically, the Court is asking if Mr. Neyland is mentally ill or
mentally retarded, if he is capable of understanding the nature and objective of the proceedings against him, znd ifbe
is capabie of assisting his attorneys in hié. own legal defense. Mr. Neyland was admitted to this hospital on Japuary
2, 2008,

Mr. Neyland has been indicted for one count of Agpravated Murder, a special felony, in violation of the Ohio
Revised Code Title 29, Section 2903 01 (A), with a specification that this offense was part of a cowrse of conduct
nvolving the pmposaﬁﬂ killing of or attempt to kill two or more persons (2929.04 (A) (5)), and a firearm
specification, and one count of Aggravated Murder, a special felony, in vielation of Ohio Revised Code Title 29,

Section 2903.01 (A), with a specification thst this offense was a part of a course of conduct involving the prrposeful
killing of or attempt to kill two or more persons (2529.04 (A) (5)), a firearm specification and a specification that
the offense was comamitted for the purpose of escaping detention, apprehension, trial or punishme:ﬁ for another
offense committed by Calvin Neyland (2929.04 (A) (3)) a5 a result of alleged incidents said to have ocowrred-on or

about August 8, 2007. The alleged victims are Thomas Lazar and Douglas Smith. Mr. Neyland was arested and -

incarcerated on August 8, 2007. He remained incarcerated 1miil his admission to this hospital.

Examination Procedure: _
Mr. Neylard wes privately examined in the treatraent team room on his hospitat iving unit on January 22, 2008 for a

litfle over Four hours. Druring that time Mr. Neyland took a break for dinner and returped after twenty minutes. At

the conclusion of the clinical examination, Mr. Neyland completed a Minnesota Multiphasic Personality Inveutory-2, '

(MMPI-2). On January 29, 2008 the examiner requested to meet again with Mr. Neyland. Mr. Neyland refused to
mest stating that the “twenty days” allow for the evalnation were up. This examination consisted of t=king a

NEYLAND, CALVINC CONFDENTIAL
20 NOT COPY
#746929 UNITE Twin Valley Behavioral Healthcare — Columbus €ampus

DOR: 01/30/64 DOA: 01/02/08
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945371 (G) (3)

Date: January 31, 2008

psychosoeial history, mental states examipation, semni-structured interview related to competency to stand irial

criteria including administration of The MacArthur Competence Assessment Tool-Crimdpal Adjudication |

(MacCAT-CA), MMPI-2 and consideration of the below-listed collateral sources of information.

At the onset of the examination Mr. Neyviand was informed that he had been sent o the hospital for a competency to
stand trial evaluation, and he was told what would be included in that evaluation. Ttwas explained that auything he
said was not secrete, private, just between us or confidential because a report would be written containing the facts,
findings and conclusions of the evaluation. Furiher, he was advised, should I be called to testify in this matter, that
report would be the basis for my testimony. Additionally, it was explicated to Mr. Neyland that, becanse he had been
indicted with death penalty specifications, the examiner could be called to testify by either side during mitigation
proceedings should those proceedings ocour. There followed a brief explanation of the bifurcated process in a death

penalty trial. Mr. Neyland was also told that be did not have to speak with me aad that he could stop at any point "

during the evaluation and that he had a right to consult with his attomey about any concerns he bad, Additonaily, he
was informed that, if he refused to cooperate for any reasop, that would be reported to the Cowrt. Finally, Mz
Neyland was info‘;med'thai I would not be seeing him for any form of treatrent. When | was satisfied that Mr.
Neyland understood the purpose of the evalustion and the limitations on confidentiality and he agreed to proceed,

Collateral Information Reviewed:
1. Cowt entry ordering this exanrination.

2. Indictment in ¢ase number 2007CR035% Court of Commeon Pleas Wood County, Ohio.
3. Twin Valley Behavioral Healthcare-Columbus Campus current treatment chart including,
admission evalustions by treatment team members, comprebensive treatinent/recovery
plan and treatment team updates and imterdisciplinary progress notes (01-02-08 to 01-29-08),
4, Competency to Stand Trial Evaluation report and Addendwn Report by Thomas G. Sherman, M.D.,
Medical Director at the Court Diagnostic & Treatment Center, Toledo, Ohio (12-04-07 and 12-07-07).
5. Perrysburg Township Police Department investigation reports,

NEYLAND, CALVINC ggNN%DTEgg‘;:’-
#746929 UNIT E Twin Valley Behavioral Healtheare — Columbus Campus
DOB: 01/30/64 DOA: 01/02/08

Page 2 of 22
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2845371 (G) (3)

10.
11.

12.

13.

i4.

15.

Date: January 31, 2008

Ohio Burean of Criminal Identification and Investigation Investigative Report by Agent Keith
Wiltiamson (08-14-07).

Lucas County Sheriff’s Office Crime Reports.

Lock-It-Up Self Storage Notice of Default and Intent to Sell at Auction (07-10-07) with a band written
note written on it related to “last will and testament,”

Hand written note found in Mr. Neyland’s storags locker.

Transcript of Pretrial Proceedings in Case No: 07-CR-359 (12-11-07).

Work Releuse/Court Diagnostic and Treatment Center Clinical Note: Calvin Neyland, by Alice Holly,
Ph.D.. Clinical Psychologist, (07-07-99).

Telephone copsultation with Gwen Howe-Gebers Wood County Assistant Prosecuting Attorney (01-25-
08 and 01-31-08). | |
Telephone consultation with J. Scott Hicks Defense Counsel Wood County Public Defender’s Office (01-
28-08). |

E-mail from Lori Runzo, Senior Vice President Liberty Transportation, Trc. to Gwen Howe-Gebers and
response by Robb Gates (01-23-08).

Consultation with Delgney Smith MD, Mx. Neyland™s Attending Psychiatrist Twin Valley Behavioral

Healthcare-Cohmmbus Campus (01-29-08).

Background Information:
The following information has been assembled primarily ﬁ'Om clinical interview with Mr. Neyland whese accuracy

238 & historisn is not known, He wis wrwilling to have the hospital staff consult with family members. Collateral
information has been added in those arcas where it was available.

Developmental History:
Mr. Neyland reporied he had no knowledge of his moﬂ:ler having aay illness or mju:y during her pregnagcy with

him. He said he never knew her to smoke, drink, or use drugs. No problems at the time of his birth were ever
mentioned to him. He thought he bad likely achieved developmental milestones as the expected ages, He reported

CONFRDENTIAL

R746929 UNITE

DOB: 01/30/64 DOA: 01/02/08

NEYLAND, CALVIN C DO NOT CoPY
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945.371 (G) (3)

Date: January 31, 2008

po delays in development. Mr. Neyland reported no childhood or adolescent serious illness or injury and no

hospitalization.

Inquiry was made of Mr, Neyland regarding his adjustment to home, school and community as 2 child and
adolescent. He was asked if he had been one 1o bully, threaten or intimidate others. He answemd, “My parents
required us i go straight to and from school. We were not allowed to go fo others’ houses, play sports, or do
anything with anybody without supervision.” He added that his parents were very strict and his father was a pastor,
The question was repeated and Mr. Neyland related that he was “swoaller than others” and be did not tatk to other
people. In responsg to a question about ever baving fights, he answered, “We went to private school and had to fight

every day going in and out of the neighborbood. The public kids beat up the Catholic kids.” He then spoke about -

his school, St, Mary’s requiring self defense classes and the person who tanght those classes. In response to finther
guestions, Mr. Neyland reported that he had never as a child or adolescent cansed serious harm fo another person,
nsed a weapon in 3 fight, was not physically cruel to people or animals, did not mug, purse snatch or extort and did
not force another to lizve sexual activity. He said he did not fire set, destroy the property of others, break into
snyone’s house, car or building, or lie to get good or favors or steal. He said that he began staying out lete at ags 15-
16 becanse he was werking as a grill cook, crew chief and closer at a McDonald’s and his mother called the police
on him. When fusther questioning abowt this was atternpted he responded that he ““was a child, ask my mother about
it.” He related that he did pot run away from home, but e recalled he often truanted becawse he was tired from
working.

M. Neyland said he grew up in the old West End of Toledo. He recalled his parents moved a couple of times but
they stayed in the same area of the city.

Fanuly History: ' ' '
He said that when he was age 14 his parents divorced. He remained with is mother for a while and then hismother

sent him to live with his uncle. After staying with his upcle a while he was septto live with his father. He recalled
that his father was living with a girlfriend and placed him in an apartment of his own. Mr, Neyland stated that both

CONFIDENTIAL
NEYLAND, CALVIN C DQ NOT COPY
#746929 UNITE Twin Valley Behavioral Healthcare - Columbus Campus
DOB: 01/30/64 DOA: 01/02/08
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945371 (G) (3)

Date: January 31, 2008

of his parents are deceased. His mother died in June 2006 of cancer. He recalled that he saw her daily it a nursing
hotue in Toledo prior to her death. He said his mother was a Registered Nurse who worked as a Visiting Nurse for
the State of Ohio. He was asked what kind of a person his mother was. He answered, “She was my mother.”
Pressed a bit further to describe her, he commented “she had to work forus, she cooked. She was strict. Since 've
been grown I've met no woman that could comipare to her.” Asked about his relationship with his mother, M.
Neyland indicated that he was not too involved with others and that he lived his own life. He added, “All 1did was
work.” His father died in 1997 or 1998 of cancer of the throat or jaw and he rocalled that after srgery his father
could no longer speak. He did not know how to describe lis father. He recalled he had no hobbies, worked two

jobs-a 16 hour day and church. His father’s church, Church of God in Christ, requived him to leave as pastor after’

the divorce. He said he did not relate much with his father and that he really did not know bim. e recailed that his
father remarried.

Mr, Neyland is the third of bis parents’ ten children and the oidest son. There were five boys and five girls. The
oldest is in her 50’s and be did not know how old the youngest sibling would be now. He recalled that he did not
have much to do with his siblings though when be was working he said he would get them what they needed and
give them money. He said be had not maintained contact with his siblings. However, recently he has called his

youngest sister, bat he felt he couldn’t depend on her. Inquiry was made regarding any other significant othersashe |

was growing up. Mr. Neyland said there were a lot of people, but “11o one I could depend on. [ could only depend
onme. That's my security, my security is working.” He continued, “ chose not to be irivolvad with people and
relationships. Iwas a bad judge of character. I don’t know how they think. It scems [ was the only person fiot todo
drugs.™ He spoataneocusly offerad that hls family consisted of educated people and included nurses, doctors, school

principals and teachers. He recalled, “Once I spoke up, and the person said I needed to be medicated.” He would not

further elaborate on that stafement,

CONFDENTIAL
NEYLAND, CALVIN C PONGT CopY
#746929 UNITE Twin Valley Behavioral Healthcsrs — Columbus Campus
DOB: 01/30/64 DOA: 01/02/08
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945371 (G) (3)_

Date: January 31, 2008

There was no reported physical or sexual abuse by family members. He also thought that family members bad-not
emotionally abused him. However, he said that if someons is “fast, slick, I might be a little slow.” When asked
about auy mental abuse, Mr. Neyland talked sbout having to go to juvenile court in Toledo as a juvenile. He
believed that as a juvenile a parent was supposed to represent him, but in his case “we sat at different tables.” There
apparently were several different times he and his mother appeared in juvenile court. Mr. Neyland recatled, “Crver
and over they asked, “What is the problem’?” He said that there was never any answer. Prior to the divoree ali
family activities were involved with the church. He said he did not currently belong to & church, but he added that
be believed in God. Mr, Neyland reported no family history of alcoholism, drug addiction, criminal legal problems,
psychiztric hospitalization or mental health trestinent.

Relationship History: _ .
Mr. Neyland said he did not date because his father did pot allow that. He indicated that he never really has dated.

However, as an adult he thought he had a number of female friends, but no one that was sigaificant He indicated
that he has been upable to find someone and added “my security is my job.” He would like to meet someope
“normal, with good sense, cooperative, can communicate, not be sneaky.” He said he had never been married. He
recalled that there had been an accusation that he had fathered a child. He stated that he appeared in court and was
agreeable to a paternity test. However, the woman and child did not appear for testing and then the mother said she
did not want the test. Mr. Neyiand recalled that the people at the place of testing then said, “So obviously the baby
1s not yours!” and then they laughed at him. -

Current Support System:

Prior to his arrest Mr. Neyland said that he was spending “24/7” in his truck. However, he said he did have an

address for mail in Perrysburg. He related, “My job is my home. Everything I did was my work. Anything Fdo had

to do with my work ™ He reported no friends. He said that he talked with family and others but there was no ope he .

could depend on. Hereported no mesubership in any social group, club, church or organization. He then added that
he tried to build his own support system. He talked about starting an “artificial support system,” but somchow
people had “ﬁbota_;.gad’ > what he was doing. Mr. Neyland then did not want to talk any further about this topic.

DO NGE ey
#746929 UNITE Twin Valley Behavioral Healthcars — Columbus Campus

DOB: 01/30/64 DOA: 01/02/08
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945371 (G) (3)

Date: January 31, 2008

Academi.c History:
M. Neyland said that he had attended Macomber Whitney Vocational School and had participated in carpeniry and

machine shop the first two years there. However, he reportedly missed too many days and school officials made him

zo to Scott High School. He said he graduated from there in 1982, He recalled some school suspenstons for

“missing days.” M., Neyland initially indicated little relationship with teachers. Then he recalled a Mrs. Wyland

“gave me an art class. She paid for me to go to the museum on Saturday. I enjoyed it. My parents did not pick it -

up” 50 he did not continue with art classes af the museum. M. Neyland finther recalled that when in the old West
End Junior High School he played bass in a string quartet, but none of his family ¢ver came to any performance. He

said his mother transported his bass home once. He said he had to cairy the bass the five or six miles back and forth -

to school. He commented, “It was bigger than me.” He reported that his grades in high school wers “abysmal™
primarily due to poor attendance. He did not play any schoo! sports and bis parents discouraged extracurricular
activities, so he did not do any. Mr. Neyland ssid he was never in any special classes and he never repeated any
grades. He recalled that the school was not, going to graduate him, but his Army recruiter interceded because M.
Neyland reportedly received the highest military entrance scores of ényone: from his school. He related that he
would from time to time see a woman who organized reunions for his high school class and that she would telt hih
about baving hiad a reunion, but she never invited bim to come to a rennion.

Military History: .

Mr. Neyland said he enlisted in the US Army in June 1982 following high school graduation. He said be “signed a
nondisclosure statement” and could not further discuss his military history. Material from the prosecutar indicated
that M. Neyland was in the US Army from March 1987 to May 1988. He was said to have deserted from the Army
and then returned for di;sciplme for that offense. It was reported that Mr. Neyland was “Discharged for the good of
the Service,” and he was not allowed to finish his service time and was not allowed to be in the Army Reserves. Mr.
Neyland said that the dates listed for his service time are wrong, but he would not further claborate.

CONFIDENTIAL

DO NOTCopy
NEYLAND, CALVIN C :
£746929 UNITE Twin Valley Behavioral Healthesre — Cohumbus Campus
DOB: 01/30/64 DOA: 01/02/08
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2845371 (§) 3)

Date: January 31, 2008

Employment History: .
Mz, Neyland said that he had primarily worked as a truck driver for multiple employers over the years. He added

that he has “always collected unemployment.” He stated that he had worked for Liberty Trucking for four years. He
indicated that he was sapposed to be fired from Liberty Trucking. Mr. Neyland talked about an unemployment
dispute in which he represented himself to the 6™ US District Court of Appeals where he said he finally prevailed.
He reported he never was involved with the Burean of Vocatiopal Rehabilitation, did not have Welfure in hisname
but did receive food stemps, and pever had 3 Worker’s Compensation claim. He indicated he had not received any
Social Security monies.

Substance Abuse History:
Mr. Neyland reported that he never had a babit of smoking cigarettes, never inbaled the fumes the volatile fomes of

substapces such a glue, spray paint or paint stripper, and he did not use marijuana, cocaine, PCP, ketamines, ecstasy,
LSD, heroin or misuse prescription medications. He said that he occasionally drank alcoholic beverages, buthe did

not think he ever had a problem with his use of alcobol. He stated that he had never been referred for drug or

alcohal treatment programyming or rehabilitation.

Legal History:
Mr. Neyland indicated that he had several appearances in juvenile court. He explained, "I was a child. I don’t know

- why I was there. I did not know what the problem was. My mother did not tell me what the problem was and ¥ t!zd

not discuss it with her. I have no idea why I was there.” From the description given eatlier by Mr. Neyland of he
and his mother both having attorney representation, it is possible that the “problem™ involved unruly behavior and an
irpasse regarding this bebavior between Mr. Neyland and his mother.

As an adult Mr. Neyland reported a problem with three bad checks related to a ime penod when his bankﬁas taken.
over by apother bank. He also talked about an incident of a theft of his identity in 1999. He said someone fled for
Social Security using his name and Social Security mumber. He also talked about & 1999 incident when someone
attacked him with aknife. He said the judee asked him what happened and when he gave his account he was given
thirty days in jail for contempt of court, ' |

Page 3 of 22
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945371 (G) (3)

Date: January 31, 2008

Records received from the prosecutor’s office included Incident Reports from the Lucas Coumty Shertf’s Office: in
October 1997 related to three warrants from Toledo for passing bad checks for which Mr. Neyland was tummed over
to the Toledo Police; Jupe 7, 1999 related to warrants from Toledo for passing bad checks for which Mr. Neyland
was taken to the Safety Building and issued a summons; 4 June 7, 1999 incident in which Mr. Neyland was the
victim of aggravated mepacing: a June 21, 1999 warrant service on three counts of passing bad checks for which Mr.

Neyland was booked into the Lucas County Jail; a May 12, 2000complaint of telephone harassment for which the

reporting person was advised to contact the Maumee Court; a September 11, 2000 report by Mr. Neyland regarding

stolen property. There was no other report of a criminal history.

Medical History:
Mz. Neyland reported no history of surgery, major illness, seizure, fit or convulsion, loss of conscioussess, of brokeén

bores. He said he once burned his hand working on a car taking an engine down. He said he was hospitalized fora.
day or two for this injury. He said be did not require skin grafting for this injury. He reported so chronic medical
condition. Mr. Neyland reported that he is not currently taking any medication of any kind.

Mentat Health History: . '
Mr. Neyland reported that he had never been psychiatrically hospitalized prior to this court ordered hospitatization

for evaluation. He also reported no form of out patient mental or bebavioral health reatment. He did notrecall the
Work Release encounter with Dr. Holly, and he insisted that he had not seen anybody for such an evaluation.

Dr. Alice Holly reported she saw Mr. Neyland on Faly 7, 1999, In 3 Work Release/Court Diagnostic apd Treatment
Centter Clinical Note, Dr. Holly noted Mr. Neyland “reported no hx {history] of mentat illness or problemns. He
denied ever being trested for such problems. He denied any current symptoms.” Mr. Neyland was reported 20 show
“loose associations, tangential thinking, grandiosity apd parsnoid ideation.” Dr. Holly concluded: “Tt is likely thisis
long standing, chrpnic, & ego syntonic (he sees it as pormal).” She summised that “he has apparently gotten by well
enough to riot bave mandatory £ [ireatment]. Dr. Holly concluded: “T doubt serjously if he will voluntarity admit
to & [treatment). Mx. Neyland was advised of services available at the Court Diagpostic and Trestment Center, bit

NEYLAND, CALVIN C ' CONFIDENT AL
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945371 (&) (3)

Date: Jamuary 31, 2008,

Mr. Neyland reported he was not interested. Tt was thought that Mr. Neyland would be able to follow work relesse
policies but “will be seen a= odd or anneying.” It was concluded that Mr. Neyland was not amenable to treatment.

- Hospital Conrse:

During the course of this hospitalization the focus has been on evaluation of mental status and competency to-stand
trial criteria. Mr. Neyland bas had individual attention in tenms of discussing court procedures, the roles and

functions of court persoﬁnel and competency related information. He has been included In various groups to -

improve social supports, increase knowledge of community resources and improve his leisure skills. He has not
been prescribed any psychotropic medications. He has been able fo follow the unit roles, maintain his own living
space and completg activities of daily living, Mr. Neyland has been able to interact with other patients and staffin a
friendly manner and he bas not had any conflicts with anyone. .

There was arecent issue related to his use of the telephone where he was reported to have placed calls to his former

employer which caused considerable concern to the employer. As a result Mr. Neyland’s calls are now monitored.

Psycholopical Test Resultz: ,
As part of this evgluation Mr. Neyland was asked to complete a Minnesota Multiphasic Personality nventory-2

(MMP1-2). The MMPI-2 is a broad-band test designed to assess a number of the major patterns of

personality and ¢motional disorders. An eighth grade reading level is recommended, as is a satisfactory

degree of cooperation and commitment to the task of completing the inventory. The test provides
intexnal checks fo assess if these general requirements have been satisfied. The MMPI-2 provides
objective scores and profiles defermined from well-documented national norms.

In terms of the validity of the MMPI-2 results, Mr. Neyland answered the test questions by claiming to be
urrealistically virtuous. This test-taking aititude to an extent compromises the validity of the test results and
indicates an unwillingness or inability on the part of Mr. Neyland to disclose personal information, This pattern of

uncooperativeness may be due to conscious distortion to present himself in a favorable light, lack of psychological -
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sophistication or a rigid neurotic adjustment. He also demonstrated alevel of defensiveness such that he admitted to
few paychological problems. As a result his content scale soores may well under represent his actual problems.
Overall, he presented himself as being very serene in his approach o life. His answers suggest that he would fike to
be viewed as having no problems or pressures. His answers also demonstrated a naive response set of claiming
gondness in all people. '

Clinically, Mr. Neyland has not admitted to many psychological symptoms or problems. His test answers have
resulted in a profile that is within the normal range, suggesting that he considers his present adjustment to be
adequate. However, Mr. Neyland did report some personality characteristics that may result in maladaptation under
conditions of stress. These chamcteristics were dissatisfaction, self-punitiveness, tension, and a tendency toward
low moods. It may also be that mistrust, questioning the motives of others, and exterpalization of blame conld be
important in his symptom pattern. The profile resulting from Mr. Neyland's answers is very unusual for someone in

a psyciatric inpatient setting. There is a possibility that he is underreporting symptoms or concealing symptomsat

this time.

Mr. Neyland’s MMIP-2 answers suggest a rather limited range of cultural interests and that he tends to prefer
stereotyped masculine activities to literary and artistic pursuits or infrospective experiences. Interpersonally, he may

be somewhat infolerant and insensitive.

Hc indicated an average interest in being with others and that he is not socially isolated or withdrawn, Mr. Neyland

meets and talks with other people with relative ease and is not overly anxious at social gatherings. Tiris has been his-

genetal presentation on the umit in the hospital,
In that Mr. Neyland’s clinical profile is within normal limits. Therefore, no diagnosis is suggested.
Mental States Information:

M. Neyland presented as a @2l man of medium build who was appropriately, casually dressed for his age and the
season. He said he was 70 and1/2 inches tall and weighed 242 pounds. He thought he bad lost a few pounds
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because he received limited portions at meals. Mr. Neylaﬁd had a full, uncared for, graying beard and hazrtbai is
also beginning to grey and was a bit long. His hairline was beginning to recede. There were no observed tattoos,
body piercings or scars and Mr. Neyland said there were none. Eye contact was frequent and for the most part
appropriate thongh there was some mild, very brief stanng or piercing looks. He was initially somewhat contentious
and there seemed to be some underlying hostility as well as guardedness, tension and caution. Over time he seemed
to becomne somewhat less tense and more interactive. M. Neyland was quitz controlling, yet he made it clear that he
intended to cooperate with the examination and he overtly did so. |

Speerh was normal in rate, rhythin, volume and at times briefly rather intense, There was no oddity, peculiarity,

manpersm or defect. At times Mr. Neyland seeﬁied to be reaching for vocabulary with which he was not entirely

comfortable. However, he was quite articulate and could be easily understood. He periodically, srpentaneousiy
offered additional information without having to be asked to do so.

Upon inquiry, Mr. Neyland indicated that he was not having sny problems with his feelings or emotions. He said
thst he would sleep five to six hpurs in each twenty-four period of time. He reported no probler with his appetite.
He indicated that he did not care for the food he was sérved and that portions were less than he would hk$ He
indicated that when driving his truck he preferred to stop st restavrants that offered buffets. Mir. Neyland indicated

that he did not have any difficulty with symptoms of depression such a difficulty with sleep, appetite, fatigue, emergy

loss, feelings of wortldesspess, helplessness, hopelessness or gtiilt, or prohlems with thinking, concentrating or
mdecisiveness, or difficulty with irritability, crying or thoughts plans or urges for suicide or homicide. He further
indicated that he did not bave difficulty with anger or managing angry feslings. He also indicated that he had never
had an episode of mania. IVIr Neyiand added, ‘;Itty to insulate myself a5 much as [ can™ and he refated that he tries

“to put a barrier around me as much as possible.™

Mr. Neyland said that he did not bave problems with anxiety. He thought that he controlled any feelings of anxiety |

“by working.” He believed that he had never bad a panic attack when that condition was described to him. He
further indicated that he had never had 2 fraumatic experience when that was defined for him.
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When asked if he ever had any problems with hearing or seeing things that others present could not also see or Kear,
Mr. Neyland said he had not. There was nothing in his speech or behavior during this examination that suggested
the presence of pathological sensory misperceptions such as suditory or visnal haliucinations. He further indicated
no problems with his sense of smell, taste or touch. |

Mr. Neyland said he did not think he had any problems with his thinking. However, he indicated that he had a stack
of unemployment forms saying he was fired and that “other people think there is something wrong with my
thinking.” He then digressed and talked about how his father had said to him “after having problem after problem
with employment, that there was *no reason you could be having that sumber of problems’.” He said he had no

communication with his father. However, he said that his father “told me I am Black.” He then said that the

“military did 8 background Investigation and said I was Caucssian of Hispanic origin.” However, he didn’t know
what to make of this because he had problems like he was Black and there was discrimination. He said when he
talked with his father about race his father told him he was an American. He then would not talk further about this.

Mr. Neyland expressed his thoughts in a clear, organized, linear, goal directed manner and there was no evidence of

thought process difficulty. He also did not evidence any indication of a thought content difficulty such ss somatic,
grandiose. or paranoid delusional (fixed, false belief) thinking. He indicated no ideas of reference and reported no
thought blocking, insertion, withdrawal or broadcasting. He believed that he alone was responsible for his thoughts
and behaviors. There was no current evidence of obsessions or compulsions. |

Cognitive functioning was assessed using The Nevrobehavioral Cognitive Status Examination (COGNISTAT). The

COGNISTAT is designed to rapidly assess intellectual functioning in five major ability areas: . languape, '

constructiopal ability, memory, caloulation skills, and reasoning/judgment. Language has four separate subsections:

spontanecus speech, comprehension, repetition, and paming. Reasoning has two subsections: similazities and

Judgment. More general factors (level of cnﬁsciousness, attention and orientation} are assessed independently.
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On the COGNISTAT Mr. Neyland was alert and well oriented. He reported his whole full pame and age. He

understood that he was a patient in a psychiatric hospital in Columbus, Ohio for a court ordered cvaluation. He

cosrectly cited the date and day of the week. He did not estimate time within one hour; instead be underestimated
the amount of time that had elapsed.

On a brief challenge to attention and auditory memory he was able to inconsistently repeat back a six digit pumber.
However, Mr. Neyland sppeared to be reasonably aitentive and he was able to track a topic of conversation.

In terms of language functions he was abje to describe a picture he was shown in some detail. Mr. Neyland easily.
completed a three part verbal instruction. He was able to correctly repeat back sentences read to him. He had no
difficulty naming familiar objects. There were no noted difficulties with expressive or receptive language.

Memory functions were intact. Mr. Neyland could recsll four words immediately and after nine minutes of
interveniog conversation and tasks he could recall three of the four words. He was ahle to choose the forth word
from as list of three words. Mr. Neyland was able to provide a sequential account of events in his life mcluding
some dates for important life events.

He made an initial ercor when asked to determine the product of 2 single and a double digit number. However he
successfully determined answers mentally to arithmetic problems requiring addition, subtraction and division: He
did not appear to have any diffienity with simple mental arithmetic.

In the area of reasoning Mr. Neyland was able to say how two words were similar or alike. He was also gble to
provide abstract interpretations for familiar sayings. He had some difficulty interpreting and correctly responding to
hypothetical situations. The problem was that he wanted to make the situations more complicated than need be and
he resisted responding to situations that he felt would never happen to hiny, thus over—personaﬁz:ing the situzstion
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Overall Mr. Neyland’s performance on the COGNISTAT was within the average range. Based on his vocabulary,
use of concepts and fund of information he is estimated as being of at least average 1o high average intelligence.

Competency to Stand Trial Criteria:
Mr. Neyland was evaluaied using both a structured competence assessment instrument, the MacArthur Competence

Assessment Tool-Criminal Adjudication (MacCAT-CA) and a semi-structured clinical interview. ThoMacCAT-CA
is & 22-itera structured interview for the pretrial assessment of adjudicative competence. This instrument usesa
vignette format and objectively scored questions to standardize the measurement of three mmpetem&reléted

abilities: Understanding (capacity for factual understanding of the legal system and the adjudication process);

Ressoning (ability to distinguish more relevant from less relevant factual information and ability to reason ebout the
two legal options; pleading guilty or not guilty); and Appreciation (capacity to understand his or her own }egal

sitnation and circumstances).

In the area of Understanding Mr. Neyland’s score of 14 correct out of a possible 16 suggested minimal ox no
impairment. That is, he demonstrated a good capacity for factual understanding of the legal system and the
adjudication process. On the Reasoning section he had a score of 4 out of 2 possible 16 suggesting clinically
significant impairment and serious difficulty distinguishing relevant from less relevant factual infosmation and

difficulty in reasoning about the legal optiuﬁs of pleading guilty or not guilty. However, these very low scores area-

result of Mr. Neylgnd being unwilling to cooperate with the assessment procedure. First he was given pairs of facts
about the legal situation given in the vignette and asked which fact he thought it wounld be more important to tell the
defense attorney. First, he disprted that a given fact was not te hig way of thinking a fact That is, he said that what

a person thought was not a fact. He continned debating the questions, giving them his own idiosyncratic

interpretations, sometimes refising to answer the question or otherwise seeming to ry to trivialize the exercise.
Next, he was asked what he thought the man in the vignette should do; plead guilty or plead not guilty. He felthe
did not want to adyise another person about what they should do in a legal situation. He was then asked in general

what were some of the advantages of pleading guilty and of pleading pot guilty. Somehow, Mr, Neyland thought -

that such a guestion violated his rights and he refused to answer the question. Thus, he obtzined a low score.
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Similarly, on the Appreciation section where Mr. Neyland was asked some questions about his own legal sitaation
such as whether he thought he would be treated fairly by the legal system, whether he thought his lawyer wodld help
him more, less or about the same as Jawyers usually help people in trouble with the Iaw, and whether he, compared
to others facing charges liks hiz, would be more likely, less likely or just as likely to tell everything to his lawyer, he
for the most part refuosed to apswer the questions asked. He basically refused to comsider his Iegal situation
compared to others in a similar legal situation, Thus, Mr. Neyland’s Jow scores are much more reflective of his
chamacterological difficulties than of an inability to reason or appreciate his own legal situation and circumstances.
However, it was glear that Mr. Neyland likely will be a very difficult defendant with whom to reason. He

predictably will debate endlessly innumerable differences that do not make a difference and be very reluctant to deal

with the real core issues of his defense.

Next, Mr. Neyland was asked to idewtify the charges agrinst him. He stated that he had “two aggravated murders"
He defined murder as “a person killed another person.™ He understood that his charges wera very serious and
accepted that they were specizl felonies. At first Mr. Neyland said that he was unaware that there were

specifications to his charges. However, when we copsulted his indictment, he scknowledged that there were

specifications for a death pepalty and for a fireatm. There followed a discussion about specifications and that in
genperal specificatipns would mean an enhanced penalty was expected, which in this case was death. Mi, Neyland
understood that, if he were to be convicted as charged, the penalty would be chosen from a list including death, life

umprisonment without parole, life with parole after 20 years, life with parole after 25 years, or life with parole after

30 years. He was sble to answer questions of who, what, when and where related to his charges. Because of his
concerns about his 5 Amendment rights, he was not asked to relate his thoughts, feelings; motivations, perceptions
and behaviors prior to, during and after the time period encompassing the alleged offenses.

However, Mr. Neyland insisted that he was capable of giving such an account to his attorneys. He reported that he
had fully reviewed his “800 pages of discovery” and given his notes on each to his sttorney. He was informed that I
would be asking his attomey whether he had informed his attorney about the ficts of his case. Mr. Scott indicated
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that, indeed, Mix. Neyland had presented him with many notes related to his review of the discovery. The attormey
further confirmed the examiner’s prediction that Mr. Neyland had been very active in raising questions about his
discovery materials and that he had predominantly focused on facts and issues that were not core and on diffevences.
that did not make a difference.

Mr. Neyland identified the pleas available to him as “puilty, nﬂt'guihy, and no contest.” He stated that a plea of
guilty with respect to the charges against a person roeant “they did it” and a plea of not guilty meant “didn’t do it.”
He described a no contest plea 83 meaning “not disputing fact, not saying guilty but not arguing the facts,” When
inquiry was made gbout his understanding of a plea of not guilty by reason of insanity, Mr, Neyland said it meamt
“somebody had a problem that day” With considerable reluctance he said that insane meant that there were
“mental” problems. Mr. Neyland had some initial difficulty understanding the consequences of the availsble pleas.
However, after discussion of these he easily understood that if a defendant pleaded guilty the Court would proceed to
sentencing, that a got guilty plea would result in a trial and a no contest plea would result in sentencing. He was able
to comprehend that if a defendant was successful with a not guilty by reason of insanity defense that the defendant
would receive mental health freatment with Court oversight.

He was asked about the procedure of plea bargaining. Mr. Neyland said a plea bargain was when somebody gota
lesser charge. He agreed for it to be a bargain each side had to gain something. He said the prosscutor would get a

conviction and the defendant would get a lesser charge. He was aware that the plea bargain was made betwzenthe =

prosecutor and the defense. He understood that 1o take advantage of a plea bargain the defendant would have to plea
euilty to something. Mr. Neyland identified the rights given up, if one plea bargained and pleaded guilty, would be
the right to 2 “trial.” He thought plea bargaining could be beneficial to a guilty defendant in that be wonld receive a
jesser charge and a lesser pepalty. He thought that an innocent person would not want to plea bargain. |
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Mz, Neyland was asked to identify those people who would have to be in the courtroom in order to make a decision -

shout his case. He identified the “judge, prosecutor, defense attorney, jury, and witnesses.” He also understood that. -

" he would need to be present. He said that the role of the judge in the courtroom was “to make sure there is a fair

trial, make sure the jury only has evidence pertaining to the case.” He knew that if he were found guilty the judge
would sentence him and that if he were found not guilty he would be released. The fact that a death pepalty case
could be heard by a jury or a three judge panel was discussed as was the fact that jurors on a death penalty jury
would be death qualified. Mr. Neyland said that the job of the jury was to “hear evidence and witnesses.” ‘He
believed that there were twelve people on a jury and that potential jurors would be randomly selected from a “pool
of registered voters.” Ho understood that the decision of the jury had to be unanimous. He said the prosecutor

- wantad to “get a cpnviction” and represented “the State of Ohio and the victims.” Mr. Neyland indicated that it

would be the job of his atterneys, Mr. Scott and Mr. Cimerman, “to make sure my rights are protected,” represent
the defendant and advise about vights and trial strategies... Mr. Neyland identified hirmself as the defendant. He said
during trial he was going to make notes of what people say and let his atforneys know what [ thought about what was
happening. He agreed that he could inform his attorneys if a witness said something that was incorrect. However,
he said he hiad already dono that and his attorney did not do amything. He said that witnesses are sammoned to “tell
what they know shout”™ He understood that witnesses had to have been present as the time of the crime or know

something, special about what happened. He was aware that there were factual witnesses and expert witnessesand

that expert witnesses were different in that they could express opinions within their field of expertise. He said that
evidence was “gathered at the scene of a crime”™ and would be “used at trial” to “get a conviction.” He agreed that
evidence conld also favor the defendant. .

M. Neyland indicated that he bad met with his attorneys and that he had most often talked with Mr. Scott. He was
asked if he trusted his attoreys. Mr. Neyland answered “[ think they will do their job and there is malpractice if
they do not do their job, just as doctors can be found to malpractice.” He was asked if he thought he could testify if
his sttomeys advised him to do s0. M. Neyland very forcefully indicated that he would not testify and that he

would not make any statement at agy time. Mr. Neyland indicated that he knew how a defendant was expectad to
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behave jn the courtroom and he refuted that he “will pot interfere with the process,™ He was asked whatbe woulddo -

if his attomey told him that he was simply arguing about a difference that did not make a difference. He said thathe
could accept that_ He msisted that he would assist his attorneys. Mr, Neyland has reasonable decisionat capacity.
That is, he can take in information that attormeys may offer to him about his legal situation, process that information
and then utilize that information to make a decision about the conduct of his defense. However, it may at times be

difficult for bis atjorneys to get Mr. Neyland to focus on what they think is important verses what be thioks is-

important. Mr. Neyland appears to have reasonably good stress tolerance as it relates {o his ability to withstand the
stress of a lengthy misl,

Biagnosis:

Azis 1t Cligical Disorders; Other Conditions that May be 2 Foens of Clinica] Attention
No diagnosis

Axis I: Personality Disorders; Mental Retardation

Personality Disorder, Not otherwise Specified with Schizoid, Paranoid, and Narcissistic Traits .

Axis I General Medical Conditions
No known medical problem
Climical Discassion:

Mr. Neyland has reported that he grew up in the old West End of Toledo in an intact family of twelve where the
father worked two jobs, one of which was as a pastor and the mother worked as a nurse. He described himseif as
being distant from family metnbers and not having snyone upon whom he could depand. His parents divorced when
he was 14 aud he then lived with hiz mother, then with an uncle and finally with his father. He began working asan
early teen and his work has become his identity and his security. He gradnated high school and volunteered for the
A.rmv He remaiped secretive about his military history. His vocationsl history has been mostly a3 a truck driver.

He has never married, and he did not know he fathered any children. He reported no significant substance abuse |
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history. His juvenile legal history likely was limited to unruliness. His adult legal history has involved passing bad
checks. Medically, he reported seriously burning his hand. He indicated no mental health history.

Dhring his stay at Twin Valley Behavioral Healthcsre-Columbus Campus Mr. Neyland had pot been given amy

psychotropic medications and be has not evidenced any signs or symptoms of a serious mental illness. That is, there
bas been no manifestation of signs or symptoms of a psychosis or schizophrenia, of major depression or manda, or of
a posttrauniatic stress disorder or severe anxiety. While it is possible that Mr. Neyland could have a delusional
disorder, the content of which was not tapped or discovered dusing this hospitalization, no good evidence of sucha
disorder has been identified. However, there were indications of characterological difficulties that have been
identified as a personality disorder not otherwise specified with schizoid, parapoid, narcissistic and anfisocial fraits,

Personality traits are enduring patterns of perceiving, relating to, and thinking about the environment and oneself |

that are exhibited in a wide range of social aod personal contexts. Only when personality traits are inflexible and
maladaptive and ¢ause significant functional impairment or subjective distress do they constitute personalify
disorders. The essential featrwe of a personality disorder is an enduring pattern of inner experience and behavior that
davistes markedly from the expectations of the individual's culﬁu'@ and is manifested in at least two of the following
areas: cognition, affectivity, interpersonal functioning, or impulse control. This enduring pattern is inflexible and
pervasive across g broad range of personal and social situations and leads to clinically significant distress or

impairment in social, occupational, or other important areas of functioning. The pattern is stable and of Jong

duration, and its onset can be traced back to at least to adolescence or early adulthood. A parmnoid persouality

disorder 1s a pattern of distrust and suspiciousoess such that others® motives are interpreted as malevolent and

presents in Mr. Neyland with traits oft suspects, without sufficient basis, that others are exploiting, harming, or
deceiving him; is reluctant to confide in others because of wowarranted fear that the information will be used
maliciously against him; reads hidden demeaning or threstening meanings into benign remarks or events. A

schizoid personality disorderisa pattern of detachment from social relationships and a restricted range of smotional

expression and manifests in Mr. Neyland with traits. of: neither desires nor enjoys close relationships, including
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being part of a family; almost always chooses solitary activities; lacks close friends or confidants other than first-
degree relatives; shows emotional coldness, detachment, or flattened affectivity: A parcissistic personality disorder

is a pattern of grandiosity, need for admiration and lack of empathy aud i3 shown in Mr. Neyland with traits off 2 . l

sense of entitlement, i.e., unreasonable expectations of especially favorable treatment or autorastic compliance with

his expectations; a grandiose sense of self-importance; lacks empathy: is unwilling to recognize or identify with the:

feslings and needs of others; shows arrogant, haughty bebaviors or attitudes.

Forensic Opinions:
It is my opinion with reasonable psychological certainty that Calvin C. Neyland is not mentally ill. As discussed

above, during this brief hospitilization for evaluation purposes. Mr. Neyland has not evidenced any signs or
symptotns of a serious mental iliness. However, he does display chamcterological difficuities that have been
described by a diagnosis of personality disorder not otherwise specified.

It is also my opinion with reasonable psycholegical certainty that Calvin C. Neyland is not mentaily retarded. There
was nothing in Mr. Neyland’s reported history that suggested he was of sub average intellect. He repo:tad
graduating high school in regulsr classes, entering the military with very high entrance scores, and having a
successful career gs a track driver. There was niothing during this evaluation if him that suggested below average
intellectual fanctioning.

Further it is my opinion with reascnable psychological certainty that Calvin C. Neyland is capable of tnderstand the
pature and objective of the proccedings against him. He is well aware of the charges against him and of the
behaviors that congtitute those charges. He knew the possible penalties if convicted as charged. He could answer
questions of who, what, when and where regarding the charges agamsthml He comprehended the concepts of guilt
and innocence and he was aware of the adversarial nature of legal proceedings. Mr. Neyland was kﬂowledgeablé
about the roles and fimctions of the primary individuals who play an important role in 8 court hearing or a wrial. He
understood the pleas available to him and he was reasonably conversant regarding the usual consequences of making
each plea. He demionstrated a basic understanding of the procedure of plea bargaining.
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Moreover, it is my opinion with reasonable psychological certainty that Calvin C. Neyland is capable of assisting in
his own legal defense should he choase 1o do so. He indicated a willingness fo cooperate with bis sttorneys and to
trust that they wilj do what they are supposed t0 do. He has reasopable decisional capacity. He is aware of the
behavior expected of a defendant in a courtroom and be indicated he “will not juterfere with the process.” He is
capable of informing his attermeys about his thoughts, feclings, motivations, perceptions and behaviors prier to,
during and after the time period encompassing the alleged offenses should he choose to do so. However, itis likety
that Mr. Neyland’s attorneys ‘will find him an extremely challenging defendant because of his personality traits. It
will likely take quite some period of time, i ever, for Mr. Neyland to openly interact with his attorneys. Heis very
controlling and he is likely to raise many issues that are based in differences that do not make a difference, He will
be defensive, guarded, caudious and challenging.

Thus, in summary conclusion, it is my opinion within reasonable psychological certainty, in accordance mth Ohio
Revised Code Section 2945.371 (G) (3) that Calvin C. Neyland in not mentally ill or mentally retarded and that be is
capable of vnderstanding themmré and objective of the proceedings against him and of assisting in his own legal
defense, should he choose to do so.

mz% E«D - 2. /68

-ﬁ&]sten E. Hasking, Psy Date
Clinical and Forensic Psynhologlst

Co NF ID': 1
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NEYLAND, CALVIN C 4
4746529 UNIT E Twin Valley Behavioral Healthcare — Cohmmbus Cainpus
DOB: 01/30/64 DOA: D1AZ/08
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Barbra A. Bergman, Ph.D.
Forensic Psychology Services

March 10, 2008

The Honorable Robert €. Pollex
Wood County Common Pleas Caurt
One Courthouse Sguare

Bowling Green, OH 43402

Re: Calvin €. Neyland
CCN: 2007-CR-0259

Dear Judge Pollex,

Enclosed Is my report reference the Competency to Stand Trlal evaluation of Calvin C. Neyland.

If you have any concerns or questions, please call me at (937) 361-8554.

Sincerely,

Duidsn 0. Aot gy 4.0

Barbra A, Bergman, Ph.D.
Clinical and Forgnsle Psychologist

BAB/mad

102 Perrine Street + Dayton, Ohio 45410 « (937) 361-8554

P.4
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Barbra A. Bergman, Ph.D.
Forensic Psychology Services

FORENSIC EVALUATION
COMPETENCY TO STAND TRIAL

NAME: : Calvin C. Neyland
DOB: 1/30/64 (44 years)
COURT: Wood County Court of Common Pleas
JUDGE; The Honorable Robert C. Pollex
CASE NUMBER: 2007-CR-0359
CHARGES: 2 counts Aggravated Murder with Specifications
0.R.C. CODE: 2945.371(G)}3)
DEFENSE ATTORNEY: Scott A, Hicks
PROSECUTCR: Gwen Howe-Gebers
EXAMINER: . Barbra A, Bergman, Ph.D.
DATES OF EVALUATION:
2/16/08 Review of Discovery Packet sent by Prosecutor (2 hours)
2/17/08 Clinical Interview with Defendant (1 hour)
3/6/08 Review of Medical Records and Psychological Test Results (1 % hours)
INFORMATION REVIEWED:

1. Forensic Evaluation — Competency to Stand Trial = Court Dizgnostic and

Treatment Center: Thomas G. Sherman, M.D. {12/4/07).

Forensic Evaluation — Competency to Stand Trial - Timothy B, Moritz Forensic

Unit (TBMFU): Kristen Haskins, Psy.D. (1/22/08}.

Psychological Test Results (COGNISTAT and MMPI-2).

Medical Records — TBMFU.

Medical Records — Wood County Justice Center, Mental Health Department.

Telephone Consultations — Prosecutor and Defense Attorney.

Ohio Bureau of Criminal Identification and Investigation - Investigative Report —

0B/08/07 Crime Scene Examination/Homicide: S/A Daniel Winterich {8/20/07}

and Douglas Smith {V), Thomas Lazar (V), & Calvin Neyland {5): 5/A David

Winterich {8/14/07).

8. Perrysburg Township Police - Supp!emental Reports: Monica Gottfried 8/8/07,
8/17/07, and 2/13/08 and James Gross 8/8/07.

9. State of Michigan - Affidavit for Search Warrant.

N

N@ e w

102 Perring Street = Dayton, Ohio 45410 « (937) 361-85854
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10. Search Warrants for motel room and for storage shed and inventories of
property selzed.

11. Photographs of storage sheds.

12. Photographs of handwritten notes.

13. E-mail messages: Lori and Robb Gates.

DATE OF REPORT:  3/10/08
REFERRAL

Mr. Neyland was referred for a Second Opinion Evaluation by the Honorable Robert C. Pallex,
ludge of the Woed County Common Pleas Court, pursuant to O.RC. 2945.371(G)(3),
Competency to Stand Trial.

Mr. Neyland was ciinically interviewed in the Wood County Justice Center on 2/17/08 for
approximately one hour.

Prior to evaluation, the purpose, parameters, and limits of confidentiality of the evaluation
were explained to Mr. Neyland. Although he indicated comprehension of the information
presented, he refused to sign an informed Participation Statement form, because he
considered a second Competency Fvaluation to be unnecessary, since he had already been
evaluated as Competent to Stand Trial.

BACKGROUND INFORMATION

Background information was presented in the forensic reports submitted by both examiners
who previously examined Mr. Neyland. Because the defendant was not willing to submitto a
formal Competency to Stand Trial Evaluation presently, he did not provide the undersigned
examiner with any social history or background information.

Nothing in the historical information provided by Mr. Neyland to Drs, Sherman and Haskins was
significant in regard to Competency to Stand Trial issues. Itis noted that he has ne previous
history of mental health problems or of mental health treatment, although there is some
evidence of maladjustment in his lifestyle, including previous criminal history.

MENTAL STATUS EXAMINATION

Mr. Neyland was a very large, physically imposing African-American male, dressed in jail
clothing. Although hygiene was adequate, his full/luntrimmed beard and ungroomed hair
created the impression of his being disheveled. Mr, Neyland was very verbal and provided only
information which he deemed “helpful,” while refusing to answer most questions and several
times stating: “i have the right to remain silent.” His interactions with the examiner were
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condescending and he endeavored to maintain control of the interview process by irritably
refusing to answer most quastions posed by the axaminer and by presenting essentially a
monologue of information which he considers important to the case, as well as delivering
critical judgements regarding the court proceedings and the criminal [ustice process that has
thus far transpired. At various points in the hour-long contact, Mr. Neyland demanded to read
the examiner's notes. He concluded the contact by hand-writing a “statement” about his
participation in the evaluation and the officer in the control room photocopied it at Mr,
Neyland’s request (see attached).

Mr. Neyland was fully oriented {time, place, person, and situation) and was aware of his
circumstances. He expressed his thoughts in a logical, coherent, goal-directed manner, with no
sign of formal thought disorder of form or content (i.e. delusions). Although thought processes
were intact, thought content was characterized by Mr. Neyland's personalized {at times
distorted) interpretations and views of the current situation. His views were quite rigid and
unyielding to corrective information, which Mr. Neyland tended to dismiss in a condescending
and irritated manner.

Mr. Neyland’s attention was very focused and his concentration was sustained, His mood was
irritable, but controfled. Affect expressed was bland, with lack of animation other than
irritability {when he was interrupted cr even mildly challenged},

Mr. Neyland denled gross distortions of perception (i.e, hallucinations) and did not display any
behavior indicative of responding to internal stimuli.

Mr. Neyland’s recent and remote memory functions appeared to be intact for sequence and
detail and his level of intellectual functioning was estimated (based on manner of verbal
expression, ability to abstract, educational background, and results of cognitive assessment
conducted by Dr. Haskins) to be in the average to above-average range,

Mr. Neyland’s judgement appears to be poor, due to striking egocentricity, narcissism, and
inflexible/rigid views which inhibit him from being able to consider alternative
approaches/views and consequences of choices, in addition to lack of concern about the
reactions and judgements of others. Likewise, insight into his own behavior is limited by
extreme self-centeredness.

In summary, present examination indicates that Mr. Neyland’s mental status reflects a severe
personality disorder, but there is no evidence of a major mental disorder {mental iliness). The
diagnases indicated are:

Axis [ No disorder

Axis T Personality Disorder NOS, with Paranoid,
Schizoid, Narcissistic, and Obsessive features

a8
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CLINICAL INTERVIEW

Mr. Neyland refused to cooperate with a formal Competency evaluation, because there had
already been an evaluation done which opined that he was competent. Also, Mr. Neyland
stated several times: “} have a right to remain silent.” However, he stated that he did want to
teil the examiner some things that he believes are important to the present situation. Mr.
Neyland then proceeded to essentially deliver a one hour long monologue, allowing few
guestions.

Mr. Neyland presented his “evidence” for his competency and the fact that he is not mentally
ill: he has been driving a truck for 20 years, he has been scrutinized by the public, his logs are in
order, a drug screen would be negative, he is always on time and goes where he is supposed to
go, he sarned $85,000 {gross) from 7/1/06 to 1/2007. He stated: “Someone whao is psychotic
would not be able to stick to a plan.”

Mr. Neyland also detailed his complaints about his attorney, saying: “He wants to go in the
direction that he wants to go in.” By that, Mr. Neyland meant that the [awyer is not focusing on
what Mr. Neyland thinks is important. He believes that he will have grounds for an appeal if the
attorney is found to be incompetent due to not representing Mr. Neyland in the manner that

he dictatas,

Mr. Neyland also explained that the company (for which he was working) was treating him in an
unfair, unethical manner. He pointed-out that they could not fire him, because there was a
contract. Also, he szid that the company did not always have a load for him on the return trip,
so he had to get on the computer and find his own load. in addition, Mr. Neyland discussed a
disagreement he had with company administrators about an accident he had with his truck — he
said that the truck was repaired the same day and the insurance covered it, but the company
administrators were insisting that he owed the company $3,500.

Mr. Neyland detajled some Discovery that he wants the attorney to obtain: DNA test results of
a hair sample found in one victim’s hand, a 9-1-1 tape, crime scene photos. Mr, Neyland
complained that his attorney is only focusing on Discovery evidence that is unfavorable to him
and witl not obtain Discovery that Is favorable to him.

Mr. Neyland was concerned about a 1093 form from his old employer, which he believes was
sent to the wrong address, He considers this income tax fraud or mall fraud. He believes that
the company did not pay him all that he earned and instead put part of his payinto a
maintenance fund. '

Mr. Neyland is concerned about delays in the criminal justice process caused by the mental
heaith evaluations, He is concerned that If too much time passes, he might lose access to

8¢9
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crucial information and witness’ memories will fade. Then, he would not be able to get a fair
trial,

Mr. Neyland also complained about his treatment at the hospital. He reported that he had an
EKG, but they took him to a seclusion room to conduct the test, while other patients had the
test conducted in their own room. Mr. Neyland thought that the haspital staff may have been
hoping to provoke uncontrolled behavior on his part, so they could glve emergency
medications, since he refused to agree to teke any medication. He also said that the
psychologist was asking him strange questions just to “see what | would do.” He acknowledged
that the question asked by the psychologist “What does 'Don’t cry over spilled milk’ mean?”
was a2 metaphor, but Mr, Neyland did not think that it applied in any way to his case, so he
would not answer the guestion.

Mr. Neyland said: “There’s toc many people accusing me of being someone | am not, There's
reality and there’s someone’s imagination. | do my job —~[ am on time ~ | am where I'm
supposed to be ~ that's who { am.”

RESULTS OF PSYCHOLOGICAL TESTING

The results of the Neurobehavioral Cognitive Status Examination (COGNISTAT), a brief
sereening of cognitive functions and the results of the Minnesota Multiphasic Personality
Invantory - 2 (MMP1-2) administered by Kristen Haskins, Psy.D. in February 2008 were
reviewed, The test results were obtained by Court Order, since Mr. Neyland refused to sign
authorization for release of information.

COGNISTAT

Results of the COGNISTAT indicated cognitive functioning in the average range, {An
observation of Mr. Neyland’s style of responding during administration of the portion of the
COGNISTAT involving judgements based on hypothetical situations was quite diagnostic of his
rigid, self-centered, at times literal thinking style — which characterizes his approach to all
problems — not just his response to the current court case. Despite average intefligence, he was
not able to easily interpret and make responses to simple hypothetical situations, because he
over-personalized them and said that those particular situations would never happen to him
and thus dismissed them as legitimate questions).

MMPI-2

Inspection of the configuration of scores on the Validity Scales of the MMPI-2 indicates that Mr.
Neyland responded to test items in an extremely defensive response style, with a concentrated
effort to present himself as super rational, normal, and balanced. Mr. Neyland responded in
such a way as to deny even the most common human faults and failings. His response style
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indicates that he is a person who is likely seen by others as self-rightecus and uncompromising.
While Mr. Neyland likely is convinced that he is “right” about most things, he has no self-
awareness and is not aware of the impact that he has on others.

Because of his rigid response style and extreme defensiveness, the Personality Profile
represented by the scores on the Clinical Scales does not genuinely reflect Mr. Neyland's
problems or his personality, since any problems are denied or greatly minimized.

Despite the Jack of useful data in the Personality Profile, the character style reflected in the
Validity Scale scores is consistent with other sources of observations of Mr. Neyland’s.
personality, character flaws, and interpersonal style.

COLLATERAL INFORMATICN
Timothy B. Moritz Forensic Unit [TBMFU)

The medical record for TBMFU was reviewed. [n general, it appears that various clinicians
viewed Mr. Neyland differently. Some interpreted his distinctive manner as evidence of
paranoia and others viewed his manner as evidence of a personality disorder.

A review of the daily Progress Notes {1/3/08 - 1/30/08} indicated that there was no evidence of
psychosis observed in Mr. Neyland’s behavior during the hospitalization and he was not
prescribed any medication. Although he tended to be guarded and to isolate himself in his
room, he was cooperative and pleasant when interacting with most staff. He did not
participate in therapeutic activities, but he did spend time in common areas on the unit
watching TV, working crossword puzzles, and assembling jigsaw puzzles with staff and other
patients. He denied experiencing any symptoms of psychiatric disorder, He did make an
unauthorized phone call to his former employer and his phone calls were thereafter supervised.

The admitting diagnoses were:

AXIST: Rule Qut Psychotic Disorder NOS
AXIS II: Paranoid Personality Traits vs. Disorder

The discharge diagnosas were:

AXISI: No Diagnosis on Axis I {i.e. no mental iliness}
AXIS II: Perscnality Disorder NOS

The attending psychiatrist noted in his Discharge Summary that Mr. Neyland appeared to be
very bright and articulate and closely followed news events. He was guite talkative about
subjects that he enjoyed, such as his trucking experiences, While he was guarded when
discussing his legal case and a few other subjects {i.e. military history), he was open and willing

83733196584 T3 14193547626 P. i
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to talk about other subjects, The psychiatrist interpreted Mr, Neyland’s guardedness as being
due to a combination of his personality disorder and self-protection given the seriousness of
the charges. He viewed Mr. Neyland’s personality disorder as having features of paranoid,
schizoid, and narcissistic traits.

Woaod County Justice Center — Mental Health Department

Mr. Neyland has been regularly interviewed by mental health staff from the time of his initial
incarceration. '

On 8/9/07, an initial evaluation indicated that Mr. Neyland appeared to be depressed (because
of the charges), but he was not referred to psychiatric services,

Mr. Neyland was interviewed briefly to check mental status on 8/10, 8/13, 8/20, 8/24, 8/31,
9/13, 9/18, 9/24, 10/2, 10/26, 11/1, 12/28,1/2, 2/1, 2/6, and 2/22. At no time did he display
symptoms of a mental disorder, according to the records.

Defense Counsel

Scott Hicks, Mr. Neyland’s defense attorney, was interviewed regarding his work with his client.
Mr, Hicks reported that it has not been possible to get anything meaningful from Mr, Neyiand
when discussing Discovery material, as he tends to focus on irrelevant or meaningless details
and essentially “misses the big picture.”

Mr. Hicks also said that Mr. Neyland calls him and |eaves very lengthy messages on the
vaoicemail. His thoughts seem coherent, but he rambles about minor details in the paperwork
{i.e. a typographical error) as being highly significant for his defense.

Mr. Hicks remarked that talking to Mr. Neyland is “like wading through mud up to my hips.” He
does not listen to what the attorneys tell him about what is important to the case, Mr. Hicks
stated that Mr. Neyland is “oblivious to the evidentiary Issues.” He is very upset about Mr,
Hicks ordering competency evaluations. ‘ :

Mr. Hicks portrayed Mr. Neyland as "persistent and demanding, but net threatening.” He said
that Mr. Neyland is “no help at all in preparing the case for defense.”

COMPETENCY SCREENING INTERVIEW

Because Mr. Neyland refused to participate in a formal Competency Screening Interview, a
detailed examination was not conducted regarding his understanding of the seriousness of the
charges or his understanding of the nature and objectives of the legal proceedings. It is noted,
however, that Mr. Neyland did cooperate fully with the Competency to Stand Trial evaluation
conducted by Kristen Haskins, Psy.D., when he was at the Timothy B, Moritz Forensic Unit.
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Based on the results of Dr. Haskins’ assessment of competency criteria, Mr. Neyland had an
adequate fund of legal infarmation and a factual understanding of the legal issues and
procedures.

Dr. Haskins’ Competency to Stand Trial evaluation included both the use of a structured
instrument: MacArthur Competence Assessment Tool — Criminal Adjudication (MacCAT-CA) and
a semi-structured clinical interview.

Mr. Neyland’s performance on the MacCAT-CA was variable. On a section assessing factual
understanding, he demonstrated no impairment. However, on sections of the instrument
designed to evaluate Reasoning {about legal situations) and Appreciation [of his own personal
legal situation), Mr. Neyland scored very low, because he basically refused to follow directions
{i.e. to respond to hypothetical situations) and instead argued in a literal manner about “non
issues,” thus subverting the purpose of the assessment. Thus, the idiosyncratic interpretation
of the assessment items and the nonproductive arguments presented by Mr, Neyland during
the MacCAT-CA assessment are representative of the problems that his attorney is likely to
encounter in enlisting Mr. Neyland’s participation in constructing a defense strategy.

On the other hand, during the semi-structured interview conducted by Dr. Haskins, Mr. Neyland
was able to identify the specific charges, the meaning of the charges, the nature of the
associated specifications, and the possible penalties. Mr. Neyland reported that he had
reviewed the discovery packet provided by his lawyer and made notes about questions, M.
Neytand was able to identify available pleas and the implications of different pleas. Mr,
Neyland was able to discuss various aspects/implications of a plea bargain. Mr. Neyland
demonstrated comprehension of the roles and functions of key Court officials and
comprehension of the adversarial process.

Previous Forensic Evaluations

Two previous evaluations were conducted: Thomas Sherman, M.D. of the Court Diagnostic and
Treatment Center in Toledo evaluated Mr. Neyland on 12/4/07 and Kristen Haskins, Psy.D. of
TBMFU evaluated Mr. Neyland on 1/22/08.

Dr. Sherman assessed Mr. Neyland as “friendly and always on guard.” Dr, Sherman viewed Mr,
Neyland as displaying speech and thinking that was “stilted if not overtly paranoid” and as
displaying peculiar reasoning. Dr. Sherman also reported that "His speech and thinking never
displayed the obvious disorganization seen in acute worsening of mental illness.” He was not
respanding to internal stimuli {i.e. hallucinations) according to Dr. Sherman, but he was so
guarded that he could not cooperate with examination of his role as defendant. Dr. Sherman
did assess Mr, Neyland as having an “objective understanding of the zdversarial process.” Dr.
Sherman diagnosed Mr. Neyland with Delusional Disorder, Persecutory Type, Rule Out
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schizophrenia, Paranoid Type. He opined that Mr. Neyland was incapable of understanding the
nature and objectives of the proceedings and of assisting in his defense,

Dr. Haskins examined Mr. Neyland for 4 hours, She concluded that Mr, Neyland was not
mentally ill - based on hoth her psychological assessment and on the observations of other
staff at TBMEU. Dr. Haskins opined that, although Mr. Neyland is not mentaily ill and is capable
of assisting his attorneys if he chooses to do so, he will likely be defensive, guarded, cautious,
and challenging {to represent) due to his personality traits. '

SUMMARY

Present evaluation indicates that Mr. Neyland is not mentally ill, but that he is a strikingly
narcissistic, disaffiliated man, who presents as being chronically on guard, expecting to be
mistreated or manipulated by others. He presents as rigid and narrow-minded in his thinking,
having difficulty seeing things from other points of view. The aforementioned characteristics
render Mr. Neyland a very “difficult” individual from the point of view of most people and
especially from the point of view of his attorneys, who experience their interactions with Mr.
Neyland as frustrating and lacking in meaningful dialogue. Mr. Neyland has thus far insisted on
focusing on irrelevant and/or inconsequential details as defense strategy, while his attorneys
have attempted to direct him to critical legal issues. Thus, Mr. Neyland is angry with the
attorneys, who he views as “derailing the process” by asking for more mental health
evaluations, by not obtaining Discovery {which Mr. Neyland views as important), and by not
focusing on issues that he deems crucizl.

Present evaluation indicates that previous assessments of comprehension of legal information
relevant to trial competency revealed Mr, Neyland as fully aware of the nature and significance
of the charges and aware of the nature and procedures of the trial process. He is able to focus
his attention and to concentrate for lengthy periods of time and is able to express his own
thoughts and viewpoints in a caherent manner when he chooses to do so.

OPINION

On the basis of the present evaluation, the following opinions are offered within a reasonable
degree of psychological certainty:

1. Presently, Mr. Neviand demenstrates no symptoms that would constitute a
- “mental iliness” and he is not “mentally retarded,” as specified in O.R.C.
2945.371(G)(3}.

2. Presently, Mr. Neyland is capable of comprehending the nature and seriousness
of the charges against him.
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3. Presently, Mr. Neyland is capable of comprehending the nature and objectives of
the proceedings against him.

4, Presently, Mr. Neyland is capable of consulting with his attorneys, He s,
howsver, likely to be a very difficult client, due to the features of his personality
disorder and bi_s\éty!e,

m.z:mfum.ﬂ

5. Presently, Mr. Neyland is capable of participating in legal proceedings in a
meaningful manner,

in conclusion, based on the present evaluation, it is the opinion of the undersigned
psychologist, within a reasonable degree of psychological certainty, that Mr. Neyland does not
meet criteria under Ohio Law to be adjudicated Incompetent to Stand Trial,

Respectfully Submitted,

Barbra A. Bergman, Ph.D.
Clinical/Forensic Psychologist
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State of Ohio v. Calvin Neyland, Jr.

Hearing of 12/11/2007, pages 14-17
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M5, HOWE-GERERS: No, Your Heoncr.

%HE DEFENDANT : Excuse me. May I be allowsd to
speak?

THE COURT: Yes. Mr. Neyiand

THE DSFENDANT: what ﬁas the results of the
original competency exam?

THE COURTY: The competency exam has

indicated that you were not competsnt to stand trizl at this
time, and ths State is asking for ancther opinion on that. 5o
the Court is going to order that anocther svaluation be done,
I'm going to crder that that ke done at Neorthcoast, and that
they report prior to February 12 at 2 a.m., the results of
thelr evaluation. The Court has --

THE DEFENDANT: Excuse ms, Judge.

THE COURT: One second and I'm going to come
back To you.

THE DEFENDANT: Okay.

THE CCURT: One second. The Court has
determined that since this was a motion from the defense that
the Court will stiil toll the time for speedy trial purposes,
and the defendant 1is so advised, until that date to cbtain
this repo;t. 2% that time we will proceed with the competenﬁy
avaluation.

Mr. Weviand, have you talked to your attorney about

whether you shouid say anything on the reccrd here today?

11403

1:40:5!

19411

11:41:2:

©1:47:4¢

Woed County Commen Pleas Court, Bowling Green, Olifo
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THE DEFENDANT: They have not zdvised me. But
along those lineg --

THE COURT: If theyv have not advised you,
then I want you to consult with them vight now.

{Attorney~-client discussicon held.)

THEE DEFENDANT: I'm having a procblem as far as
getting information. As you stated earlier, my defense
attorney Cimerman is the ons that requested a competency test,

not the Courz. In private I indicated to Mr. Cimerman and

Mr. Hicks -- and these are my two attorneys from the public

defender's cffice.

THE COURT: That's corrsct.

THE LEFENDANT: I.indicated ¢ them that there
is nothing in my behavior in 43 years that indicates that I
have any behavior problems. I have been a self-employed
contractor. I have been in public basically 24 hours, 7 days

a week driving a vehicle cross country. I repeat again,

' 24 hours, 7 days a week, driving a vehicle creoss country. I

am under obssrvation by the public and law enforcement.

TEE COURT: wWell, I am not a psychologist,
neither are your atiorneys. And'ﬁhey have a duty o raise the
issue, and both sides have raised rhe issue, for the record to
show a total defense on your behalf. And that's just one
aspact of that defense.

I suggest to vou if you feel that strongly that way

14:32:24
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Page 16
that when you're being evaluated -- and cbviocusly you need to
take the advice of yeour attorney, not the Court -- that you
reed to indicate that feeling to the evaluator because the
Court is going to rely on that evaluator and that evaluaticn.
THE DEFENDANT: Can I say another thing? 11:43:3¢
THE COURT: Hang cn.
THE DEFENDANT: Judge?
THE CCURT: For vour own protecticn I want
te advise you --—
THL WITNESS: Judge, I -- 11:43:50
THE COURT: One more second.
THE DEFENDANT: I might be able, I might have to
defend‘myself because I am not getting coopsration that I need
from the public defendsr's oifice.
And my credibility right now, I have 800 pages cf 11:43:5¢
prosecution here. I have no, I have nothing for discovery for
the public defender's office. I have 800 wages from October
from the prosecution's coffice, and I read the 800 pages.
There is a credibility problem with every witness in here.
THE COURT: Again, ycu have z right to 11:44:21
remain silent
THE DEFENDANT: But T didn't finish what I
wanted to say.
THE COURT: Bafore vou say anyihing more,
yvou have a right to remain silent. Anything ybu say could ke 11443
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usasd against you.

{Attornev-client discussion held.)

THE DEFZNDANT:. I haven't said anything about
the case.

THE COURT: A1l right. Well, 2t this point
I encourage you to work with your attcorneys. I realize that

sveryone in your circumstance is nervous about their
representaticn; but in view of the repcrits that I have
réceived, I would strongly encourage you to not not consider
that. &And I don't really want vou to continue to talk on the
record necause yvou will potentialiy incriminate yourselfi. And

I think from your --

TEE WITNESS: My Sixth Amendment rights --
THE COURT: Let me finish here.
THE DEFENDANT: My Sixth Amendment rights havs

been viclated.
THE COGURT: Anything further from the 3tate

at this time?

M5. HOWE-GERERS: Nothing further.

THE COURT: Mr. Cimerman.

MR. CIMERMAN: Hothing further.

THE COURT: 211 right. 7This hearing is

terminated.

{Proceedings concluded at 11:45 z.m.)

11:44:4

11:45:00

11:45:11

11:45:2
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course, we have to maintain the jury intact and you don't want
to risk exposure to publicity in the newépapers or running
into somebody who might contaminate them. So it has to be
done guickly.

We have attempted in the course of cur
representation to communicate this to Mr. Neyland in terms of
the need to prepare now for the possibility of a mitigation
hearing. Toward that end we have had the Court appropriate
funds for the hiring of Dr. Wayne Graves, forensic
psychologist, who is well-experienced in assisting in capital
litigation for the defense. We also have received funding to
compensate Kelly Hieby, a mitigation specialist from the State
Public Defender Office. Alsc obvicusly myself and Mr. Hicks
would be actively involved in preparing for mitigation along
with the investigator for the Wood County Public Defender's,
office Beth Ann Crum. I would indicate to the Court that as
of today's date Mr. Graves, Ms. Hieby, Ms. Crum, myself and
Mr. Hicks have met with Mr. Neyland in an attempt to get this
case focused on preparation for what we believe is a strong
poséibility of mitigation phase, and Mr. Neyland has

consistently refused to cooperate in those efforts.

THE DEFENDANT: May I interrupt you at this
point?

MR. CIMERMAN: Let me finish.

THE COURT: We'll give you plenty of chance

13:30:1

13:30:3
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to say something.

THE DEFENDANT: I appreciate that.

ME. CIMERMAN: Your Honor, that is our problem
in terms of representing Mr. Neyland. That's our problem. I
don't anticipate that the Court can in any way fashion an
order that would compel Mr. Neyland to do what is in his best
interest. However, being experienced in these cases, it's
also not uncommon that after a defendant is in prison, whether
it be on a death case or, in my cases I've been lucky not to
have anybody executed, I've had no problems with any of my
clients that have been unfortunate enough to have received
death sentencing, and out of 30 cases I believe there's only
two, but vou receive lawsuits from inmates who have nothing
but timé on their hands. 2And I don't want to be facing a
lawsuit five years down the road filed by Mr. Neyland claiming
that we were ineffective because we did not do our best to
prepare for trial and/or mitigaticn when in fact at this point
in time he is being completely unceoperative and resists any
attempts to get this train on the tracks. Sc¢ I jusgt want to
make that clear for the record.

THE COURT: 211 right. Mr. Neyland is it
Neyland or Neyland? I never know which way to pronounce it.

THE DEFENDANT: Lots of people say Neyland,
Neyland.

THE COURT: How do vou prefer?

01

Wond County Common Pleas Court, Bowling Green, Ohio
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.THE DEFENDANT: In my family you have different
people that say it different ways. Just like In the old days,
if you said it a different way you might spell it a different
way but they would be still related.

THE COURT: First of all, I want to tell
you, and you know we do have a court reporter in here, and
anything you say could be used against you. The point of the
meeting is not to get you to say anything that's going to harm
you or cause vou any problem. We're just here because counsel
have asked for this opportunity without any prosecutor heres or
the public here to address this issue with you. So now is
your chance tc say anything.

But I do want to say, you have the ricght o remain
silent, anything you did say could be used against you.

Although, I probably would seal the transcript here.

43
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The following is Page 7 through Page 13, Sealsd
portion of proceedings held on August 5, 2008, ex-parte
procaeding in rer Wood County Common Pleas Courit, Court 1,

State of Ohio v. Calvin Neyland, Jr., Case No. 2Z007-CR~0359.)

THE COURT: I don't know since it is an
in-chambers ccnversation, but I just want to warn you that
theose are your rights.

With that said, vyou seem to want to respond to what
Mr. Cimerman sald. I'm nct going to stand in betwsen this
relationship, as he indicated. I have to be impartial and nct
faver one sicde or the other. &nd cbviously 1f I got in the
middle of this to anyv degres, it would appear I was favoring
the defense side over the prosecution side. And I don't want
to do that and T can't do that, tftoc ke fair to you.

THZ LDEFENDANT: In that case I wouldn't want to
speak against my attorneys, but give him the opportunity to do
whatever in his conscience he feels his conscience needs, you
know. If he's afraid of what his prior actions may cause at a
later date, he has the opportunity to remove hisself (sic).

THE COURT: Sure. But what zbout vour
cooperation?' We're here to talk abcut you.

THE DEFENDANT: That's what I #és going te say.
Whnat is the lady’s name from the public defender's office?

MR. CIMERMAN: Beth Ann? Kelly Hieby.

13:34:4
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THE CEFENDANT: How do you spell that?

ME. CIMERMAN: H-i-e-b-vy.

THZ DEFENDANT: Could vyou get me her names or
write her name down for me hecause she didn't identify herself
as tc what her name was. But I did talk to Kelly Hieby fecr
approximataely Twoe hours or sc. And she told me what I told
her didn't have anything to dc with mitigation. 3¢ what vou
gaid is incorrect.

You've glven me a2 rasn of problems. You cams down
to the Jjail and vou raised vour veice while in the midst of
taiking to me in the video conference rocm. And I was in full
view 0f all of the inmates through the windcws, and they're
locking at you, your expression and redness of your Zace. And
I've had problems in the cell area where I am placed. People
take what you do and what my case involves and they ?ut TWO
and two together and come up with whatever they want to come
up with. I have people moved from other parts of the jail to
where 1I'm located. They already have their own personal ideas
from watching you interact with me. You see what I'm saying.
That's the reason why I got up the first timé and removad
nyself from the video courtroom back to my c2ll when yeou did
that.

The next time when you came out hers just a couple
of days agc while I was talking to vou, telling you what 1

T

thought was important for the case, you said "so". I

13:35:2
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continuéd to talk, and you said "I don't care". That's your
opinion. I'm a grown person, you're & grown person, you're a
grown person. What do you want me to do?

THZ COURT: I guess they're wenting you to
meest with Mr. Graves, for one. Are you willing to do that?

THZ DEFENDANT: I zlrezdy sooke tc Mr., Graves.
And I teold him before I met Kelly Hieby, I told him I don't
have anything to say for mitigation. Then T thought maykbe I
was wrong so I talked to Kelly Hieby, teld Kelly Hieby, what I
thought was important for the case. What did Kelly Hieby say?
"That's not mitigétion."

MR, CIMERMAN: I would indicate that
Mr. Nevland has refused to sign any releases for informaticn

to gather records that we would need to adeguately prepare for

mitigation. I don't think he was denied that.
THE DEFENDANT : Let's get something straight
hers. You guys have been talking to me for a yesr. I've been

coming to court for a ysar. You haven't prepared anything for
the defense for z whole year I've bsen sitting in jail. You
don'%t have nothing for discovery.

THE COURT: - ¥Well, I don't want tolget this
into a debate. Mr. Hicks, dc you want to add anything to what
nas been said?

MR. HIC¥S: No., I mean, what Adrian has

indicated has been the case up to this pcint.

1337
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THE DEFENDANT: That's your opinion or is that a
fact?

THE COURT: I just asksd foz hislopinicn or
his feelilings. That's fine. The thing is, there's more than
one expert. So cooperating with one for part of the time

doesn't really help unless you cooperate with all these folks,
Fow are they going to defend you, how can they defend you?

You have Just said they're nct preparing a defense, and you're
not letting them.

THE DEFENDANT: Thney've told me that mitigaticn
is after you're found guilty, tough mitigation phase, they
have nﬁt prepared anything for the trial for a'whéle vear to
gc to trial to present to the jury. I'm sitting at the
arraignment, I'm getting his attention trying to tell him what
the witnesses are saying and he's ignoring me. I'm trying to
give him information. He deoesn't know anything about what
happened at the scene ncr do I. But 1f I think somebody is
lyving, I need to indicate to him. And you're trzying to tell
me I'm not cooperating.

I cdid that when the psycholegist came from Columbus.
You were sitting next to me when Gwen Howe-Gebers asked
Dr. Smith what is the difference between a psychiatrist and a
psychologist. Dr. Smith gave an answer. I pulled him on his
sleeve here, Mr. Hicks. She gave a answer tc what's the

diffesrence between a psychiatrist aznd & psychelogist. During

13:38:¢

13:38:£
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nis chance o examine the witness, he doesn't bring that up.
THE COURT: Well, these are your lawyers,

they have a lot of experience.

|t

v. T can only do anything

1
O
3

THE DZEENDANT : Ex
with whatever they want to do.

THE CCURT: I think vou have to rely on
thirty years of experience. These are very good atterneys. I
can't find anyone that would represent ycu better, to be
honest with you. I'm just letting you know that.

Mr. Cimerman, anything you want to place on the record,
anything else we should try to cover here?

MR. CIMERMAN: No, Your Honor.

THE CCURT: T guess I would encouragse you,
Mr. Nevland, to meet with whoever, whatever phase because
they're richt, we're not going to take a break. If you were
found guilty, and hopefully you won't be, if vou were found
guilty they need to be rsady tc go to the next phase because
we have to use the same jury, as the law permits.

THE DEFENDANT: We can't even inpeach the
witnesses statements frcm the arralgnment. Detective Gross,
he indicated --

THE COURT: There were no witnesses at
arraignment, g0 I don't know what you're taiking awout. The
zrraignment 1s where you entered your plea.

THE DEFENDANT: In Perrysburg Municips: Court.

13402
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TEE CCURT: That's the preliminary hearing.

THE DEFENDANT: Deteciive Gross says he placed
evidence tape on both of the passencer door and the driver
door con the tractor. I've been teiling Mr. Hicks, that's
infermation they have. They have 31 motions. One of the 31
motions 1s the ability to impeach witness testimeony. I gave
them that informstion. Dozsg he write 1t down, doss hs put it
somewhere, put 1T in a rscord? No. Everything that I Told

nhim abcout Tad White, these are things that I keep telling hinm

over and over again. They tell me "so" and "I don't care”.
THE CCURT: Well, some things are --
THE DEFENDANT: You're trying to teil me I'm

impeding the progress. And when I tell them informaticn, they
say "so" and "I don't cére”. How am I impeding the progress?

THE CCURT: They're the ones that are the
atterneys and know what is Iimportant and noi. How many trials
nave vou tried?

THZ DEFENDANT: | I'm not a serial killer and I'm
not & murderer.

THE COURT: I'm geing to end this
discussion. Thank you. I'm geing to end this discussicn.

{End of Sealed portion of transcript.)
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THE COURT: . From the defense standpoint,
either Mr. Hicks cr Mr. Cimerman?

MR, CIMERMAN: Yéur Honor, again, at this point
it is anticipated the major purposes of these Wednesday
afterncon meetings would be to dezl with jury excuses and/or
deferments. Those, of course, would be dealt with on the
record. However, there will be no nsed to go into open court
on the record. Wa'll discuss that with Mr. Neyland and decide
whether or not he feels a need to be present.

THE DEFENDANT: I do feel a need to he present.
I aiready told Mr. Hicks.

THE COURT: Do you wish to place that on the
record that you would like to be present?

THE DEFENDANT: I would like to be present, yes,
thank.you.

THE COURT: I would ask you to confer with
your attorneys about that and we'll still leave that subject
to later determination after you've had a chance to talk to

them, Anything else counsel wish to place on the record at

this time?
MR. CIMERMAN: No, Your Honor.
M2 . BAEKER: No, Your Honor.
THE COURT: All right then. BAs far as I

understand, we will not have any further pretrials for the

recora cther than those mestings to determine the excuses

Wood County Common Pleas Court, Bowling Green, Ohio
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going to need more guestionnaires unless you're telling us we
need to take a break.

PEPUTY GARWOOD: On this next jurcr, she is
friends with my wife. She sees my wife once a week if not

twice a week and she knows other deputies.

THE COURT: Thank you for bringing that up.

We'll inguire into that.
THE DEFENDANT: How did you know that?
DEPUTY GARWOOD: I saw her number out in the
hallway.

{Juror number 51 enters the jury room.)

THE COURT: Good afterncon. How are you?
JUROR 51: Good.

TEE COURT: You're Jjuror number 517

JURCR 51: I am.

THE COURT: . Thank you for your patisnce in

our getting to you here. You filled out a questicnnaire
earlier. You were sSworn in to tell.the truth. Are these
responses in your questionnaire truthful tc the bsst of vour
abilities?

JUROR 51: Uh-huh.

TEE COURT: In there you indicated that
you've read some articles about the shooting and that some
were from The Sentinel, some from The Blade and some from the

news; is that right?

16:20:%
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questionnaire. Are your responses in this questicnnaire

truthful to the best of your ability?

JUROR 109+ Yes.
TEE COURT: Okay.
JUROR 109: When T filled out question

aumber two, I think that was, yes, I stated that a co-worker's
husband worked with Mr. Lazar. It wasn't untlil after I got in
the courtroom I realized I had the wrong person. I was
talking about Mr. Calvin, & co-worker's husband used to worx
with.him. I made a name mistake. I apologize.

THE DEFENDZNT: Wno would that person be,

Mr., Calvin? I'm Calvin.

THE COURT: Go ahead. You can answer.
JUROR 109: Carl Schliedeck.
THE COURT: Let's not go any further with

that. Do you think you could put aside that information?
Obviously if you were a Jjuror in this case you would have to
decide the case on the basis of the evidence alone, and the
Court would so instruct you and to set aside anything you
might have heard with anyone involved. Do you think you could
do that?

JUROR 109: Yes.

THE COURT: And do yeu think you could be
fair and impartial in making that decision?

JUROR 109: Yes.

11:13¢
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(In—court proceedings resumed on October 23, 2008,
at 8:30 a.m. All counsel present.)

THE COURT: If you just want to turn your
chairs right around the tzables.

For the record, we're in the courtroom on Case
Number 07-CR-359. The prospective jurors are being assembled.
I have to use this a lot today. They're being brought to the
jury assembly rcom. We have a metion that the defendant filed
that I would like to address at this time. I think we
indicated that we would do so this morning. The Court has
received the motion and reviewed it. I don't know i1f counsel

wants to argue it or Mr. Neyland?

THE DEFENDANT: 7 Your Honor, may I asx a
gquestion?

THE COURT: Yes.

THE DEFENDANT: ‘The pages that you have

avaliable in front of you, what all are the pages you have?

THE CCURT: I have the motion. Would yvou
present that?

THE DEFENDANT: I don't have a copy in front of
me. That's why I need te know. I asked my attcrney if they
have a copy, they didn't have a copy. Thank you.

This is not the full mction. Could you return that

pack toc the judge, please? Thank you. I nesd to kring the

Wood County Common Pleas Court, Bowling Green, Ghio
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1 full motion with me this afterncon. I do not have it with

2 me .

3 | THE COURT: Would vyou like usg to wait until

4 then?

5 THE DEZFENDANT: Yes, thank vou, I would 03:38:1
) appreciate it.

7 THE COURT: Any objectiocon?

8 MS. HOWE~GEBERS: No c¢bijection from the State.

9 THE COURT:‘ I have quite a few pages here.
1o I've got ten pages. 08:38:2
11 THE DEFENDANT: If you notice, Your Honor, the
12 second page it says three A?
13 THE COURT: Uh-huh.

14 THE DEFENDANT: That means that there is 1, 2,

15 3; that is three A, three B, three C, all the way tc three H. 08:38:2

16 Actually there is eight other pages before that. That is an

17 addendum to Motion 44.

18 THE COURT: A1l right. I will review this

i9 part. If you bring the other part this afternoon, maybe

20 towards the end of the afternocon wé'll address that. Anything {0838%
21 else?

22 MS. HOWE-GEBERS: When he brings that, the State

23 wouid like to, because we have the same copy I believe that

24 the Court does, we would like to have another copy befcre

25 we're able to respond to Mr. Neyland's motion. 08:39:C
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THE COURT: Once it's here I'1l have Kelly

make copies, then we'll address it.

THE DEFENDANT: May I mzke another note?
THE CQOURT: Yes.
THE DEFENDANT: The correcticns that needed to

be made, I made them in handwriting because I thoucght the
defense would computerize it. I did it in handwriting, rouéh
draft, and I made some pronunciaticon -- not pronunciation but
the writing of words, like constitution was spelled wrong in
several places, and I have two places that have the wrong
dates.

THE COURT: Well, go ahead and correct those
when you get them. This is in handwriting as well, I should
note for the record. That's fine. The Court will accept it
in handwriting.

Any other preliminary matters? Probably a few
minutes yet before we have the jury ready. We'll be ready
shortly. If my voice holds out, we'll make it. Anything
else? |

MR. HICKS: No, Your Honor.

{(Recess taken at 8:40 a.m. to 2:06 a.m.)

THE COURT: We have had a number of letters
that, well, four letters for Juror number 14 and one letier
for juror 53 that we need to consider. I'm going to ask Kelly

to £ill you in. Then I would like to get your reactions as to

08:3%:2
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1 a witness --

2 JUROR 31: No.

3 MS. HOWE-GEEBERS: -- 1f they can't remember a 100

4 percent?

5 PROSPECTIVE JUROR: Ne, I wouldn't. - 11182
5 MS. HOWE-GEBERS: Anything that I have talked

7 about so far that you have £hought about as we've gone on in

8 time and want to add anything to the discuésion, the

g reasonable doubt, the circumstantial?

10 JURCR 31: No, not at all. It's been 14480
11 informative and helpful.

12 MS. HOWE-GEBERS: Thank you. Now, the defendant
13 in this case is African-American.

14 THE DEFEWDANT: Correcticn. Would you like to?
15 THE COURT: Bow would you like tc be 11:19:2
16 referred to?
17 THE DEFENDANT : When I was raised by my parents,
18 they told me that I was African-American or black. After
139 serving in the military and my background investigation from
20 my job, I was told that I was white Caucasian of Hispanic 11:10:4
21 crigin, and every six months I would receive a printout with
22 my religion, age, date of birth, Social Security, and my race
23 code. I would change it back to black African-American.
24 ‘After five years, and I changed it three times, they finally
25 tcld me to stop changing it. 11:20:
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THE COURT: Is there a way vou would like to

be referred?
THE DEFENDANT : Page 250 in the B.A.T.F. forms

in the 806 pages of the prosecution's discovery, the B.A.T.F.

states white/Caucasian of Hispanic origin.
THE COURT: Thank vou.
THE DEFENDANT: . You're welcome.
THE COURT: You may ccntinue to inguire any

way you wish.

MS. HOWE-GEBERS: Given the netionality or race of
the defendant, can evesryone if chosen as a jurer, agree to
keep an copen mind and be falr and impartial to the defendant?

Does anyone have a problem with that, anyone? If
you'll raise your hand or stand.

PROSPECTIVE JURORS: (Wo verbal response.)

MZ. HOWE-GEBERS: 2nd there are some of you who
have served in the military. How many have served in the
military?

PROSPECTIVE JURORS: (Jurors indicating.)

MS, HOWE-GEBERS: Those of vou that have served in
the military, how many of you own guns?

PROSPECTIVE JURORS: ({Jurcr indicating.}

MS, HOWE-GERERS: Juror number 97, how long were
you in the military?

JUROE. 97 Two and a half years. I was in

Wood County Contmon Pleas Court, Bowling Green, Qkio
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of property issues. And with that in mind I would like to
hear from the State first.

M5. HCOWE-GEBERS: Your Honor, I believe since it's
Defendant's motion if we can inguire from the Defendant as to
his moticon sc the State is better able to respond.

THE COURT: All right. And, Mr. Neyliand, I
have here your motions. Are you seeking to have this property
returned to vou or are vyou sesking to have it suppressed so
that it can't be used into evidence? Without being overly
technical about it, what is it you want in these moticns?

TEE DEFENDANT: The property that is already in
evidence I would like it to remain in evidence until the end
of the trial.

THE COURT: Okay. A&nd then at the
conclusion, I kxnow you had some personal belongings, let's say
weapons and things in your truck, 1ls that what you're trying
to do with these motions, have that returned to you when this
is done?

THE DEFENDANT: I had one weapon in the truck
that was a handgun, a Ruger nine-millimeter.

THE CCURT: I don't want to talk about what
the property is.

THE DZTENDANT: A1l right.

THE COURT: What is i1t you're trying to seek

with the moticn is what I'm trying to get at.

Wood County Common Pleas Court, Bowling Green, Ohio
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THE DEFENﬁANT: I would like the property to be
available to be released at the end of the trial.

THE COURT: 2nd that's your sole goal in
bringing this at this time; is that right?

THE DEFENDANT: That is my scle purpose at this
time.

THE COURT: You did raise other issues in

ral

there concerning the search warrants and the grand jury
process and somé evidence. Obvicusly the trial is for the
purpose of deciding whether -- you'wve raised some truthfulness
issues as to the witnesses, and that's what the triai is for.
And we would be glad to cbvicusly consider those. That's what
the trial is all about. &o I was confused a little kit as to
what you were asking. But you're totally asking for just
property to be returned after the trial; is that right?

THE DEFENDANT: The first page, 1if I'm allowsd
to read that first paragraph?

THE COURT: Yes.

THE DEFENDANT: The defendant through ccunsel
respectfully requests this Court to take into consideration
Perrysburg Township Police Department's operaticnal
Ziurisdicticn when perscnal property seized is viewed as
evidence.

THE COURT: Okay, I understand, that part

rmakes me think that yvou are trying to suppress the evidence

Wood County Common Pleas Court, Bowling Green, Ohio
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THE WITNESS: Ne, I co not reguest
suppression. It specifically states there through counsel.

My counsel knows the legal aspect of the issues that are
raised here. I do nct.

THE COGRT: Okay. Why don't you have a
szat. Let me hear from either counsel. Do either counsel
want to add anvthing to what's been said?

MR. CIMERMAN: Your Honor, I would simply note
it is an addendum to motion number 44 which was requesting for
return of property. Apparently that's what Mr. Neyland is
seeking, and we would leave it at that. T think the Court
properly nofes that some of the issues raised in the addendum
or addendums appear to be factual issues that will be resolved
at trial.

THE COURT: Very well. Thank you.

Mr. Neyland, before we hear from the State.

he

THE DEFENDANT: 2z far as the issues that are
not relating to the property.

THE COQURT: Yes.

THE DEFENDANT: Would you like me to make a note
of those for the record?

THE CQURT: Ko, you don't need to. I've
read it. Anything you want to say about that?

THE DEFENDANT: No. I don't want to make any

Wood County Common Pleas Court, Botcling Green, Qhic
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1 verbal statements. I only wanted to have factual informaticn
2 placed into the record, that I had read this informaticn based
....... 3 on the prosecution's discovery. Evervthing that I placed in
4 the ﬁecord here in my own handwriting is avaiiable in the 806
5 pages of the prosecution's discovery. 14:47:3
& - THE COURT: _ Okay. All right. Thank you.
7 THE DEFENDANT: You're welcome.
8 THE COURT: Let me hear from the State.
3 MS. HOWE-~-GEBERS: Thank vyou, Your Honcr. Your
10 Honor, since it is labeled addendum to Motion 44, release of 14:17:4
11 property, the State has formally previously responded to
12 number 44, which is a release of property. We did previously
13 release scme of the items requested, one item reguested by the
14 defendant. The other items will be used for the presentation
15 0f the State's case, therefcore, cannot be released. 14:18:1
16 Some of the wording of the addendum, the State
17 interprets it more to the weight of the evidence rather to the
.8 admissibility. Some of the facts that the defendant speaks
19 0f, that's how we are treating it. Thcse issues will arise
20 throughout the trial. 14:18:3
------- 21 And as Mr. Cimerman has indicated, those issues, the
22 State assumes will be taken care of throughout the trial as
23 evidence 1s presented. Sc we Jjust stand by our original
24 response that those items are necessary at this time, and we
25 do not intend on returning those personal items at this point 14:18:4
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Detective Gross and Wharton both testified to thoese.

MS. HOWE-GEBERS: 16~4 and B we are not offering.

Then, Your Honor, casings 17 through 29, Dan
Winterich and Todd Whartcn both spoke of and identified. We

would be offering all of those.

THE COURT: 17 through 2%, correct?

M3. HOWE-GEBERS: Yes.

THE COURT: Any objection to those?

MER. CIMERMAN: No, Your Honor.

THEE DEFENDANT: Can I make a note, Your Honoxr?
TEE COURT: Yes.

THE DEFENDANT: On the BCI&I report that I

received that I read on my own there is no bullet for the
white Buick, the hood. There is only a bullet recovered from
Tomm Lazar's neck. But today there was a bullet for the hood
placed in evidénce.

THE CCURT: All right. Does the State want
to respond to that at ali?

THE DEFENDANT: While the State 1s doing that
judge, ¢an I make another note?

THE COURT: Yes.

THE DEFENDANT: The second magazins that Todd
Wharton saild that he disassembled, it was a welded magazine.
That is the seccond magazine that was in the holster. That is

concealed behind the back right-hand draw holster.. That has a

Woad County Common Pleas Court, Bowling Green, Ohio
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welded magazine and it could not be disassembled. If it was

damaged in any way, 1t would have to be discarded.

THE COURT: Thank vou.
THE DEFENDANT: You're welcome.
THE COURT: All right. Anything further

from the State on 17 through 2972

MS. HOWE-~GERERS: Your Honor, it is on there.
Number 28, it would be State's Exhibit 28. It is on the
submission sheet on State's Exhibit 79 as item number 13.
State's Exhibkit 76, it i1s indicated one fired bullet, number
13, scene number 13. So it is on there.

THE DEFENDANT: I am talking about the BCI&I
report that was submitted with the supplemental.

THE COURT: Ckay.

THE DEFENDANT: Net thes repcrt that was
submitted to --

THE COURT: They Jjust have to disclose it
once. They don't have to disclose it in everything. All
right. The Court will admit 17 through 29, and noting the
obiecticn of the defendant.

Number 30 was the bullet from Mr. Lazar that was
testified to both by the coroner and Mr. Winterich. That's
being offered, I assums?

MS. EOWE-GEEBERS: Yes, it is, Your Honor. And it

was also testified to by Agent Wharton.

Wood County Conttnon Pleas Court, Bowling Green, Ohio
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recall right. Are vyou cffering that?

MS. HOWE-GERERS: We are, Your Honor.

TEE CQOURT: Any objection to that?

Mr. CIMERMAN: Mo, ¥Your Honor.

MS. HOWE-GEBERS: 29 and 29-A were testified by

Detective Gross. We would be offering both of those.

THE COURT: All right.

THE DEFENDANT: Your Heonor, can I make a
statemant?

THE COURT: Yes.

THE DEFENDANT: When I was in the hotel rocm or

the motel room, I had the televisions on Channel 13. I had a
flat scresn on the desk on channel 13, &And originally I had
the motel television on Chanrnel 11 before I changed it to CNN.
And scrolling along the bottom of tfhe screen was my name and
truck 634. It didn't have four digits. It had 634 and a
Pennsylvania plate number. 2And at that time reading that I
was a wanted person, I went up to the front desk of the motel,
I got an envelope and a stamp from the owner to write a note
to my cousin because I was afraid that if something happened
to me on the way to my turning myself in, if something
physically happened to me where I became deceased, I was going
to mail that letter en route to turn myself in so they would
know what happened and that I was alive before I had turned

myself in, and where they could recover my personal property

Wood County Common Pleas Court, Bowling Green, Ohio
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and mail.

THE COURT: I understand what you're saying,

That's not really relevant as toc what we're doing right now.
THE DEFENDANT: I just wanted to --

THE CCURT: If you wish to testify, you may

dc sco, but T would advise against it on that particular point.

Opbvicusly you need to confer with your attcorneys. I will
admit 39 and 39-A.
Number 40 latent lifts from the S-millimeter,

testified to by Mr. Wharton. I assume you're offering that?

MS., HOWE-GEBERS: Yes, Your Honor.

THE COURT: Any cbijection?

MR. CIMERMAN: No, Your Honor.

THE COURT: 41 likewise the shell casing

found in the cffice.

MS. HOWE-GEBERS: Yes, Your Honor.

THE COURT: Any objection?

MR, CIMERMAN: No.

THE COURT: I don't recall the keys.

MS., HOWE-GEBERS: Your Honor, 42, 42-A, 42-B, 43,

43-a, 43-B, that whole page we are not cfiering nor was it
testified to.

THE COURT: That concurs with my notes 42
gll the way down including 46-D, we are not asking nor are we

offering.

Wood County Common Pleas Courl, Bowling Green, Olio
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THE COURT: The Court will admit those,

exclusive of those three pages.

MS. HOWE~GEBERS: We can take those three off.
THE DEFENDANT: Your Honor?

THE COURT: Yes, sir.

THE DEFENDANT: May I ask a question?

THE COURT: Yes.

THE DEFENDANT: The tan fanny pack nect only did

it have sets of keys, it had a passport in there and
additiocnal identification and credit cards, but I don't see
any of that in the inventory for evidence.

THE CCOURT: Let us be come back to that. I
thought I saw it somewhere. We'll come back to that.

THE DEFENDANT: Thank you.

THE COURT: 61 and 62 are papsrwork from the
desk of the victims. Are you sseking toc admit that?

MS. HCWE-GEEERS: I'm sorry, Yocur Honor, &1 and
62, we are oifering thoss. Detective Gottfried testified to
both of those as did Agent Winterich; in identifying
photeographs he indicated where he had taken those photographs
from.

MR. CIMERMAN: No obijection.

THE COURT: Those will be admitted. The
Lock-it-Up storage documents, 63, identified by Tammy White?

MS. HOWE-GEBERS: We would be coffering those, Your

Wood County Comunon Pleas Court, Bowling Green, Ohio
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THE COURT: I think that was objscted to
previously, was it not?

MR. HICKS: That's correct, Judge. We
continue that obiection on the same grounds.

THE LDEFENDANT: Which rnumber is that?

THE COURT: 173. BAll right. The Court will
admit 173, noting the objection from the defense., 174.

MS. HOWE-GEBERS: We are nct offering the photo of
the shirt since we are offering the shirt itself. 175, 176,

177, 178, 17%, 180, 181, we are cffering.

THE DEFENDANT: Can I make a note for the
record?

THE COURT: Yes.

THE DEFENDANT: 176, the testimony by the Monroe

County Sheriff department disputed Deﬁective Gross's
statement. My own observaticn was Detective Gross placed
evidence tape on the tractcer driver's door from my vantage
point, but I could not see the other side of the tractor. 3But
I would make a note that the Monroe County Sheriff Department
said that the Monroe CSI placed the tape on the driver's doocr
and the passenger dcor and room number four that disputes
Detective Gross's testimony.

THE COURT: I understand. You need to
address that with your counsel, and we'll note that for the

reccord. Thank you.

Wood County Common Pleas Court, Bowling Green, Ohio
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THE DEFENDANT:

THE COURT:
that right?
I'm admitting 175 through 181.

M&. HOWE-GEBERS:
Honor.

THE COURT:
MS. HOWE-GEBERS:
THE COURT:
missed that one.

MS. HOWE-GEBERS:

MR. CIMERMAN:

TEE COURT:
admitted.

MS. HOWE-GEBERS:
we are coffering.

THE CCURT:
of the magazines.

MR. CIMERMAN:

THE COURT:
testimony. I will admit that.
MS. HOWE-GEBERS:
are offering.

MR, HICKS:

MR. CIMERMAN:

Vol. 6 Page 1151

Thank you.

We are down to, I think, 182, is

I'm admitting I forgot to cover for the record,

Now, 182.

We are not offering 182, Your

and 183.
Exhibit 183 we are offering.

Did somecne identify that? I

hgent Williamson.
No chiection, Judge.
211 right. That will be

184 we are not offering. 185,

That's the photo cof the rounds

No ckjection.

Thers was quite a bit of

186 we are not offering. 187 we

No objecticn.

No cbhiection.

Wood County Common Pleas Court, Bowling Green, Ohio
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MS. HOWE-GERERS: Yes, Your Honor.

THE DEFENDANT: Can I make another guick
statement?

THE COURT: Yes.

THE DEFENDANT: Ls far as the prior calculation
and design 1s concerned, when yvou lock at the storage facility
the access codes, I had never, I hadn't been in the steorage
facility for approximately maybe two and a half to three
months nor was I in the facility that week or that day 5f
BAugust B8th, 2007. So nothing in those facilities or those
storage lockers was within my access.

THE COQURT: To get that information in front
of the Jjury yocu would have to testify. And your attorneys
would have to advise you that 1f you testified that you would
have to be cross-examined. This will be subject to
cross—examination, sc I want you to confer with your attorneys

about that.

THE DEFENDANT: I understand, Your Honor.

THE COURT: And I'1: note that for the
record.

THE DEFENDANT: The Tammy White of the Williams

Road Lock-It-Up storage in Perrysburg?
THE COURT: Yes,
THE DEFENDANT: She testified that when she was

cross-examined by Attorney Hicks that she was not aware or she

16:43%

15:43:¢

15,441

16:44:;

15:44:%

Wood County Commeon Pleas Court, Bowling Green, szio

146



i4

15

16

17

18

22

23

24

25

Vol. & Page 1157

couldn't off the top of her head say when was the last time
the defendant had access to the facility. So that kind of
like opened the door for that to be entered if it was to be
obtained.

TEE CCURT: I'm not sure that's really
relevant to the proceedings. It does pertain to the
testimony, but I'm not sure it would affect the credibility of
that witness or be relevant te the issues. 3But, again, I'1il
note your statement of that for the record at this time, and
again advise you that you have the right to testify but you
also have the right to remain silent and not testify. And you
reed to confer with ycur attorneys about that. There are sone
rigks associated with testifving. All right. The 3tate I
understand now is resting; is that correct?

MS. HOWE-GEBERS: After the admission of those we
would be resting, ves. And we would ask to do that formally
again tomorrow in front of the jury.

THE COURT: Yes, of course. And the
defense, do you want to be heard at this time of or do you
want to confer with your client a little bit?

MR, CIMERMAN: Your Honor, we would make a
moticn for a judgment of acquittal pursuant to Rule 2% without
argument.

THEE CCURT: All right. Does the State want

to argue 1t?

Wood County Comman Pleas Court, Bowling Green, Ohio
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should it get te that, he has the richt to make an unsworn
statement. So in representing himself it's precbably going to
be just one long unswern statement. And unlike 1n a trial
phase where it might be subject to being obljected tc because
he's testifying and nct subject tc cross-examination, it's

probably permissible in the mitigation phase,

THE CCURT: And I understand that.
MS. HOWE-GEBERS: Although, we will do some
rgsearch on it, I bkelieve that, if at any peint, that would

be the mcre appropriate phase for him tc represent himgelf,

certainly not today.

THE COURT: Yes.
MR, CIMERMAN: We'ill talk to him.
THE CQURT: Thank you.

{In—-chambers discusgsicon concluded at B:40 a.m.)

{In-court proceedings resumed at 8:50 a.m. ocutside
the presence of the jury.)

THE COURT: You may be seated pleass. All
right. Excuse my voice. From our last discussion yesterday
when we recessed for the evening, we were ready to proceed
with ¢leosing arguments and jury instructions, and I have been
informed this morning by the deputies and by defense counsel
that Mr. Neyland wishes to address the Court. Mr. NWeyland, do
you want to proceed what would.you like to tell me?

THE DEFENDANT: Thank vou, Your Honor. The

08:39:¢

08:39:

08:51:2

08:52:(
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first question I‘need to ask you is I understand that the
addendum to Motion 44 was not filed in a ﬁimely manner. There
is some information from the witnesses that was testified to
on the witness stand that is included in the addendum, and I
would like to only address that during a presentation. I
would like to mount my own defense from the defense table and
counsel with counsel's assistance. I am not requesting to be
a witness. I'm not a witness. I am introducing myself to the
jury because they do not have any background information,
perscnal background information, family backgrcund
information, and I have no defense witnesses.

THE COURT: All right. Well, just so you
understand, the issue you raised in there I initially ruled
was filed tco late. But then after seeing the evidence on the
search warrants and whether there was probable cause, the
Court ruled on the merits of it, meaning, I alsc went on to
rule on that.

Now, you have preserved that for the record
so—to—speak. You den't need to do anything mere. If the
appellate Court agrees with you, the conviction, if there were
cne, could ke reversed. That's up to you. If there were no
conviction then obﬁiously there wouldn't be a problem. 3o
vour addressing it, first of all, it wouldn't be relevant,
it's a legal issue not an issue that the jury would decide to

begin with. Now, I know you're not a lawyer so you cdon't

Wood County Common Pleas Courl, Bowling Green, Ohio
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necessarily understand that.

THE DEFENDANT: The jury only has the
information of the witness testimony on the witness stand.

And there is discrepancies in the 806 pages of the witness
statements that I would like to read. I am not gcing out of
bounds from the witness statements that are in the 806 pages
of discovery versus the witness statements on the witness
stand. There i1s zome discrepancies that are not available to
the Jjury at this time. They are not aware of it.

THE CQURT: The only way that you could
personally address those would be on the witness stand. Ewven
if you were pro se, in order to get those befcore the Jjury, you
would need to be in the witness stand, sworn in and subject to
cross—examination.

THE DEFENDANT: I could, I would be sworn in. I
can be swern in.

THE COQURT: Well, but you just said that you
den't want to be subjected to cross-examination.

THE DEFENDANT: Your Honor —-

THE CCURT: Just let me explaln semething to
you. If you testify and then when the State came arcund to
cross-—examine you, you refused to answer guestions or you
didn't follow the instructicns of the Court, then I would be
stuck with striking any of your testimony and the jury would

disregard it anyway.
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THE DEFENDANT: Your Honor, you just said pro
se. Pro se would mean in my own defense as my own defense

attorney. That 1ls pro se.

THE COURT: I understand. Well, all through
the trial -- and I was going to do 1t now just when we began
here -~ I always advise the jury that attorneys' statements

are not to be considered by the jury. They're tc be decided
solely on the basis evidence meaning witness chair testimony.
They can't consider your statements as & pro se attorney. It
doesn't make it any different. If you're pro se, you're
representing yourself, it doesn't mean you can make a
statement from the defense takle and have the jury consider
it. In fact I tell them to disregard it, remember? I'm going
to do this for the attornsys and the prosecutor when we start
closing arguments. I'm going to tell them that they can't
consider that, that they have to decide it on the evidence,
that merely the arguments are there to assist them in their

logical evaluation of the evidence.

THE DEFENDANT: Your Honor, I have another issue
that I would like to address.

THE COURT: Okay.

THE DEFENDANT: That is Court cases involving me

and not inveolving me, which would not require
cross-examination. I would like to read these court cases

into the record. They involve me and previous employers.

Wood County Common Pleas Courl, Bowling Green, Ohio
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THE COURT: Well, that would be more
appropriate for the next phase of the trial if we were to get
there. How dces that pertain to your guilt or innocence of
this charge?

THE DEFENDANT: There 1s a course of conduct,
the emplovers have had a course of conduct for years and years
and years. I've been a truck driver off and on for 20 vears,
and there's been a consistent course of conduct with the
employers that have been addressed in court cases that have
involved me that would be relevant that I have presented to my
attorneys for them tc present, and they have not dene so. I
have also —--

THE CQURT: Hang on, before you go on. I
assume you've not done that bscause it's not relewvant to this
proceeding; is that correct?

MR, CIMERMAN: Relevancy, and it would require
Mr. Neyland to take the witness stand to be properly. admitted.

THE COQURT: Go ahead, Mr. Heyland. These
are gertain things the jury can’'t consider. Thait's my job is
to make sure they only hear things they can consider. You're
taking a huge risk of trving to put in things that aren't
permitted anyway and then expcsing yourself to
cross~examination where the State can ask you about all these
things. 1Is that your request?

THE DEFENDANT: I don't understand how I could

08:57.C
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be cross-examined for somecone else's false testimony on the
witness stand when this is in the 806 pages of discovery that
they have totally wrong. I am deoing a Wikipedia, I'm doing a
Northern Light search, I'm doing an Alta Vista, I'm deing a

Creepy Crawler, Google search. In my mind all night long I'm

referencing words and cross-referencing witness statements

with the 806 pages of information that I had that I read, and

there are scme glaring discrepancies.

And I could give an example. QOfficer Galimberti in
his 806 page, i1n the 806 pages of discovery Galimberti wrote
in a written statement that Michigan, Monroe County C3I placed
evidence tape on the passenger door and the driver's door in
room number four. Then when I looked at the pictures iast
night, the tape on the doorsg, the passsnger door and the
driver's door is different from the evidence tape that is on
room number four.

THE COURT: Well, let's presume that's true,
What difference does that have? It was secured. There is
evidence tape there to secure 1t. There is no legal issue
there. You can say, yss, vou may be right, let's say you're
right. Then the Court or the law would say, so what, it was
taped sc that they could be sure that ne one got into it, no
cne put scmething in there. 8o who put it there? What would
that matter?

THE DEFENDANT: The problem is the condition of

08:58:4

08:50:(

08:59:¢

08:00:4

09:00:2
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the evidence when it was recovered from the vehicle. The
BCI&I investigator said, and that is in the ZAugust 16th, 2007,
Perrysburg Municipal Court testimony, he testified that the
weapon was unlcaded, magazine on the flocor. The pictures
verify the BCI&I investigator's report. I did not have
pictures available to verify that. I conly had Detective
Gross' witness statement. And his witness statement was that
the weapon was loaded. This brings up the possibility of
tampering with evidence along with the discrepancies between
Galimberti of Michigan Monroe County Sheriff's Department
gtating that Monroe County CSI placed the tape on the doors,
and Mr. Gross or Detective Gross from Perrysburg Township
saying that he placed the tape on the passenger door, the

driver's deoor in rcoom number four. Then I have different

types of evidence tape.

THE COURT: First of all, the time for
bringing that up, that was during theilr examinaticn.
Secondly, it's not really relevant to this proceeding. And
this kind of illustrates that you're not prepared to represent
yourself because you don't understand those distinctions. 8o
I'm geing to deny your request to represent yourself pro se.

You had one ovtion.

THE DEFENDANT: Could I guickly?
THE COURT: Yes.
THE DEFENDANT: I have pages after vages after

09:00:

09:01:2

0901

%021

09:02:
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pages of notes that I was writing while the defense had the

2 oppertunity teo cross—examine, exam the witnesses and the

3 cpportunity for the defense counsel to take my notes and use

4 them when I offered them, they.were not taken to the podium.

) So that is the reason why I decided after last night and the 09:02:¢
5 last conversation, the back and forth between the Judge, the

7 prosecution and the defense, I said that there is some

8 problems with the witness statements that need to be brought

9 to light.

10 THE CQURT: Well, there again, they did, I 09:03:1
11 noticed that they were paying attention to you when you

12 offered points. I'm sure they determined that they just

i3 weren't proper issues because you don't understand what is a

14 proper issue before the Court. So, again, I'm going to deny

15 your request to represent yourself. You can testify, but you 09:03:%
16 wouid have to take the stand. 2nd I don't recommend you Go

17 that because the State is going to be zble to have

18 cross—examination of you, and there'é not going to be any way

12 you can avold that.

20 And secondly these issues that you‘rertrying to 09:03:
21 raise, you're not going to be able to do it as a witness.

22 There are other ways of doing that. 2And your attorneys

23 understand that. There's techniques of cross-examination.

24 You bringing in independént evidence that you're testifying to

25 that you see inconsistencies is not permitted. You're going 1 D2:04¢

Wood County Common Pleas Court, Bowling Green, Ohio
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te have to testify as to facts only.
THE DEFENDANT: These are facts. This is not

independent. This is not my version.

THE COURT: I understand.

THE DEFENDANT: This is only from discovery.
THE COURT: I understand.

THE. DEFENDANT : It's not my versicn.

THE COURT: Well, you'wve made your record

for purposes of record. You've raised these issues, and the
Court is denying your reguest at this time.

Now, we're going to proceed to bringing in the jury
and we're going to need you -- you've raised these issues, the
Court has ruled against you, and you're going to have to be
appropriate and listen. And I'm going to have your attorneys
argue the closing arguments. The only éption you have is if
you want to testify, but your attorneys have recommended
against it.

THE DEFENDANT: I would be unable to testify
without the witness statements because I am unable to verify
consistently what the discrepancies are between the witness
statements and what they have repeatedly shown. Like, to give
you an example, Tony Arent, he is consistently over time
alaborating and adding more information o his statements that
could only be given to him from some other scurce.

THE COURT: I understand. And the kind of

03:04:1

09:04:2

09:04:%

09:05:

09:05:
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statement vou're making now 1s what cleosing arguments are for,
and let's let your attornsys do that because they have a
better understanding of whet is relevant. That's what closing
arguments are for, not testimony. All right. We're golng to
take a short recess, then we'll bring in the -Hury.

THE BAILIFT: All rise. Court is 1n recess.

(Recess taken at 5:05 a.m.ﬁ

(Jury trial proceedings resume at 9:15 a.m.)

THE COURT: You may be seated please. Good
morning, ladies and gentlemen. Since the afterncon when you
last left, the State's evidence has been dealt with and ruled
on and evidence has been admitted. At this time it's the

Court's understanding that the State would be resting; is that

correct?
MS. BAKER: Yes, Your Honor.
THE COURT: Anything else you wish to addz
MS. BAKER: Just that we ask that the

exhibits that we talked about yesterday be admitted, and then
the State would formally rest.

THE CCOURT: All right. Any objection from
the defense?

MR. CIMERMAN: No, Your Honor.

THE COURT: The Court will admit the
exhibits that were discussed yesterday. And you're resting

then at that point; is that correct?

09:05:¢

09:16:F

09:17:1

09172

09:17:4
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THE COURT: All right. And then you would
be reserving the rest of your evidence for rebuttal; is that
right?

MS. HOWE-~-GEBERS: That is correct.

THE COURT: Would yvou anticipate calling 0B:46:F
any witnesses pricr to the defense?

M5. HOWE-~-GEBERS: No.

THE COURT: And then from the defense, how
many witnesses would you be calling this morning?

Mr. CIMERMAN: Your ﬁonor, We have one 08:47:C

witness.

THE COURT: Does the defendant wish te take
the stand and testify under oath or dcoes he wish to make a

statement that's not under oath?

MR. CIMERMAN: Your Honor? 08:47:2
THE DEFENDANT: I have a statement, Your Heonor.
THE COURT: Ckay.
THE DEFENDANT: And I'd like to make a
comment —-
THEE CCURT: Yes. 08:47:
THE DEFENDANT: -— about the evidencs.
THE COURT: Well, hang on one second.

Mr. Cimerman, do you want to finish?
MR. CIMERMAN: : Your Honor, Mr. Neyland has

indicated consistently he did not want to take the witness 08:47:%

Wood County Common Pleas Court, Bowling Green, Ohio
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stand and subject himself to cross—examination. Apparently
now he wants to make an unsworn statement. I don't know if
he realizes that is to be done before the jury.

THE CQURT: Do you understand that,
Mr. Neyland? You have the right to maks that statement, you 08:47:¢
would not be subject to cross-examination, but it would not
be a sworn statement and the prosecutor can comment on that
to the jury. And you would have tc make that statement in
front of the jury. Do you understand that?

THE DEFENDANT: Yes, Your Honor. : 08:48:C

THE COURT: That's what you wish to do at
some point?

THE DEFENDANT: Yes. I have some information

to put into the record before the jury comes in, as far as

the evidence is concerned. 08451
THE COURT: ALl right. You may proceed.
THE DEFENDANT: Can I read my statement into

the record and do it kefore the jury?
THE COURT: | That would probakly be
advisable. 08:48:1
THE DEFENDANT: 5S¢ they know what I will say so

they can give me some feesdback.

THE COURT: Ckay.
THE DEFENDANT: All of the evidence that was
availakle to the prosecution and the defense was not 08:48:%

Wood County Common Fleas Court, Bowling Green, Ohie
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presented during the case in front of the jury for their
decision making process.

For example, there was two sets of footprints that I
have photos from the crime scene. And my footprint wés not,
or, the shoe prints or swabbing that I had on that day was
not presented during the evidence az elimination or as the
boot prints of one of the two boot prints that was presented.

And in my addendum to Motion 44 I noted that there
was a blond hair or light colored hair in black and white
photos that was wrapped around Douglas Smith's right hand and
there was some hair in his left hand. And that was not
presented by the defense. This indicates that there may have
bzen other assailants at the c¢rime scene.

In addition to that, the surfaces of the ¢rime scene
was never dusted for fingerprints. The desk drawers were
pulled out, the file cabinets were opened and there was items
cn the floor. But there was never any fingerprint dusting
done for the crime scene. And that was not brought up by the
defense counsel. And I had brought that up to these -- these
different things to the dafense, and they had not done so.

There is ancther thing that I would like to put into
the recocrd. &and that is, the prosecution's witnesses were
available to the defense and they could have been brought
back and re-questioned as wiinesses for the defense. That

would have gave the defense the opportunity to take my notes

Wood County Common Pleas Court, Bowling Green, Ohic
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that I cross-referenced. The night prior to the Jjury's
verdict, I cross-referenced Wikipedia, AltaVista search,
Northern Light search, all types of search, Manmma search,
Dogpile search, Metasearch. I'm doing these all in my mind
and from my notes. The handwritten statements to the police,
the witness statements on the stand, there are glaring
discrepancies that would have been brought up by defense if
they had used the prcsecution's witnesses as defense
witnesses. B&nd I'm sure that they could have done that
because they had the witness list available to them.

THE COURT: ‘ All right. We'll note that for
the record. wWhat is your statement that you wish to make fo
the jury because at this point we can't argue to the jury any

issues about the trial.

THE DEFENDANT: ' That wasn't for the jury.

TEE CQOURT: I understand.

THE DEFENDANT: Okay. I'll read my statement
now.

THE COURT: Thank yeu.

THE DEFENDANT: In order for the scales of

justice to remain balanced all court findings, in
parenthesis, decisions, must be based on the rule of iaw,
underlined, on the motiecns.

All cases are subject to judicial review. This is a

murder trial. All evidence must be presented. The evidence

Wood County Common Pleas Court, Bowling Green, ORio
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that in all precbability will ceonvict the defendant and the
evidence that could possibly exonerate the defendant, neither
the prosecution nor defense presented the evidence in its
totality during these Court proceedings in order fox the
scales of justice to remain balanced. It is not the Court's 08:52:2
responsibility to tell the prosecution or defense how to
oresent the case, examine the witnesses or cross-examine the
witnesses.

This case will be appealed. I will appeal the
jury's verdict and the Court's sentencing based on my 08:52:
statement placed into the record today.

THE COURT: A1l right. You micght want to
confer with your attorneys about the advisability of this
statement, but thank you for putting that in. You would be
able to make your statement, your unsworn statement before 08:52:£
the jury cduring the defense side of the case later cn, oxay.
Enything further from the defense as to what you anticipate
doing or anything other preliminary issues there?

MR. CIMERMAN: Your Heonor, I would indicate
that we have marked for identification Defendant's Exhibits E  [085%(
-------- through L. Defendant's Exhibits E through K are photographs
previcusly identified during the State's case in chief. I
don't have the identification tab for how they were marked in
thelr case; but I think the State will stipulate that these

are the same photographs that we utilized during their case 08:53:2

Weood County Common Pleas Court, Bowling Green, Chio
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heariné on competency that was held early on in these
proceedings. I weculd also note that she was not a
psychelogist who was designated by the Court to conduct an
evaluation. We were unaware of her involvement in the case
until she was called to the stand.

Certainly the issue before the Court at that time is
significantly different than the issue before the Jjury todayv.
And we would ask the Court that her testimony be excluded, in
that the party azgainst whom the testimony being offered dces
not have the same motive to develop testimony today as we

would have had back in the competency hearing themselwves.

THE DEFENDANT: Can I speak, Your Honor?
THE COURT: Just very briefly.
THE DEFENDANT: I disagree with my gounsgel's

statement., 1 was sgent down to Twin Valley for twenty days
evaluation. They evaluated me every fifteen minutes. That's
three-hour shifts, the first shift, second shift and third
shift, and even while I was asleep. So she would have
information that would be of great value in regards £o me
being competent to stand trial. I was found competent to
stand trial. I am in the trial phase. &And I spoke to my
attorneys and I tecld them that I disagreed with them filing,
after I was found competent to stand trial, to have me
reevaluated.

THE COURT: 211 right. Thank you. I'm

08:56:8

08:57:1

08:57:2

DR:57:%

05:58:1
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MR. CIMERMAN: At this time, Your Honor,

Mr. Neyland would like to make an unsworn statement to the

iury.
THE CQURT: 211 right. Mr. Neyland?
THEZ DEFENDANT: May I approach the podium? 09:30:
THE COURT: Yes, you may.
THE DEFENDANT: That's in order to use the

microphone s0 sveryons can hear me,

I have to address some misrepresentations based on
assumptions. And I cannot read people's minds, but I do know |09:30f
what happened when I was held in the Wood County Justice
Center. On several occcasions there were inmates that
approached my door, I was alone in my c¢eli, I was held in a
two-man cell arez, and they yelled through the door, "COsama
bin Ladin." They didn't say vou're Osama Bin Ladin. They 09:31:2
didn't say anything except for "Osama Bin Ladin" on several
occasions. The reascn why I'm bringing that up is one of my
very good friends, a witness here for the Court case, his

name was Ram Singh, he owned the motel, Silver Blue Motel in

Temperance, Michigan, 5239 Telegraph Road. Mr. Singh is a 09:31:¢
Eindu, he's Hindu. EHe's from India, he is not Muslim, I am
not Musiim. T was raised Christian., I am a Christian. My

dad cwned two churches, or, ncet owned but he pastored two
churches, one in Spencer Township, Ohio, that's near the

Tolede Express Airport in Monclova Township, 180th Air 0%:32:2

Wood County Cornmon Pleas Court, Bowling Green, Ohio
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National Guard wing.

This is just a little background. I'm the third
oldest of teﬁ children. I'm the cldest son. I'm 44 years
old, never married, no children.

I have had two paternity tTests against me. The 03:32:¢
prosecution placed intc the record a case from Kansas. That
case was dismissed in the State of Ohio. I wanted that to bs
placed into the record so¢ there wouldn't be any assunptions
that I was a person that would try to get away with not
paying child support. ' 03:331

There's some other things. My name 1s Calvin, Jr.
I was named after my father. I was born and raised in
Toledo. I was born at Tcledo Hospital in Toledo. My dad was
a pathologist for Toledo Hospital. He was not a forensic
pathclogist. He was a pathologist for surgeons and doctors, 08:33:
where he would slice tumors cor skin grafts and put them in
paraffin wax to be placed on microgcope slides for the
doctors to examine to determine whether or not a tumor was
benign or malignant. My mom was & registered nurse for the
State of Chio. She was a visiting nurse. She would visit 09:34:C
invalids, old people or just anybody basically that the State
of Ohic said she was to visit.

Let's see. I was a driver for 20 years cff and on.
Prior to being a driver I served in the military six years.

znd what the preosecuticon failed to tell veou, under Chio 0g:34:

Wood County Common Pleas Court, Bowling Green, Ohio
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Revised Code they did not charge me with carrying a concealed
weapon because during the time that I was in the military,
one of the military occupations sp@cialties required for me
to carry a concealed weapon on my person. And I did work
with the MPs. I was an auxiliary, which would be called a 09:34:2
special pclice where I rode with.the military police on
_____ assignments on the post or to apprehend members cf the
service off post or in states around the country.

I'm going to read into the record a statement or an
overall of the case because I really do relieve that the case |09:35:
was not presented in its full totality. And I don’'t want to
admonish the jury, I don't want to admonish the prosecuticn,
and I'm not going to make any inflammatory comments in front
of you towards my defense counsel. I'm going to take the
statement and I'm going to read it at this time. This is not j0835!
evidence. This is a statement.

In order for the scales of justice to remain
balanced, all Court's findings, in parenthesis, decisions,
must be based on the rule of law, not on motions, underlined,
all cassas are subject to judicial review. This is a murder 09:36:1
trial. All evidence must be presented, the evidence that in
all probability will convict the defendant and evidence that
could possibly exonerate the defendant. Neither the
prosecution nor the defense presented the evidence in its

totality during these court proceedings. 09;36:4

Waood County Common Pleas Courf, Bowling Green, Okio
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In ordser for the scales of justice to remain
balanced, it is not the Court's responsibility to tell the
prosecution or defense how to present the case, examining
witnesses or cross-examine witnesses.

This case will be appealed. 1 will appeal the
Jury's verdict and the Court's sentencing based on my
statement placed inte the recerd today.

2nd I have an additional statement that I did not
read earlier to the Court. At this time I, as the defendant,
request that all evidence collected or not collected be
preserved for the appellate court phase.

EAnd I would like to read into the record some court
cases that I was personally involved in so you would have
some idea of what typs of person I am. I'm not the type of
person that weuld just jump off the gun and do, vou know,
just half-cocked, just do anything that just comes to mind.

The first case 1s the State of Ohio, Attorney
General State of Ohio, Chic Job and Family SJervices, Sixth
District Court of Appeals, and this was wersus Calvin C.
Neyland, Jr. 2and I acted as my own attorney and I won that
case. I was awarded $§7,500 for the year of unemployment that
I was previcusly denied;

The second case I would like to read into the record
that I was personally invelved in was the State of Ohilo, I

mean, the State of Indiana, Indiana Depariment of Labkor

09370

09372

09:37:¢

08381

09:38:
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....... versus & trucking company in the State of Indiana, CAT was
the parent company. I don't have the name of the
owner-operator company. KAT was out of Chesterteon, Indiana.
and I was awarded a reimbu;sement of my last week's wages
that was held, or, withheld from me. That's all I have to 09:3%:C
say. Thank you.

THE CCURT: Thank you. I want to caution
the jury that the defendant is permitted to make a statement
that is not under oath, and that's what he has just elected
to do. That is the statement that you have heard. Since it £9:39:1
was not under oath he is not subject to crpss—examinaticn on
that statement. And the Court will give you further
instructions on how to treat that at a later time.

Does the defense wish to call your witness at this
time or do you want to take a short recess or are you 09:30:2
prepared to proceed?

MR. CIMERMAN: Your Honor, if we could have a
short recess, five minutes.

TEE COURT: All right. We'll take a short
recess and then receive the defense witness. Again, 09:39:¢
remember not to discuss the case.

THE BAILIFF: 211 risze. Court is in rsacess.

{Recess taken from 2:40 a.m. to 9:50 a.m.)

THE CCOURT: You may be seated please. Are

there any other preliminary matters before we bring the jury 00:50:2

Wood Counfy Contmon Pleas Court, Bowling Green, Ofio
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Mr. Neyvland do you have an opinion to a reascnable degree of
psychiatric certaintiy as to whether or not Mr. Neyland would
have been amenakle to receiving the medication for treatment
purposes?

A Ordinarily, the sicker a person is, the better thse 10:20¢
...... outcome. A person who has a single delusion, such as scmeone
says Madonna is in love with me, tThose are a little bit more

difficult to treat. But an individual such as Mr. Neyland

would be amenzabkle to treatment, at least to the point that he

would be able to function better. 10:20:2
0 But as to hils amenability, willingness to recgeive
medication?
A He would have newver dons it.
MR. CIMERMAN: Iet me have a moment, Judge.
THE COURT: Sure. ) 10:20:¢

{Discussion held off the record.)
ME. CIMERMAN: Nothing further.
TEE CEFENDANT: Your Honor, I would like to

examine the witness.

MR. CIMERMAN: Nothing further, Your Honor. 10:24(
THE DEFENDANT: I would like to examine the
witness.
THE CCOURT: No, you may not. State, Cross.
________ MS. BAXER: Thank you, Your Honor.
- - = 10:21:2

Wood County Common Pleas Court, Bowling Green, Ohio
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MR. CIMERMAN: Dr. Sherman is excused?

THE COURT: Yes, I'll excuse him unless you
need him any further,

MS5. HOWE-GEBERS: No.

THE COURT: A1l right. Thank you. 11:0%%

(Sidebar discussion concluded.)

TEE DEFENDANT: Your Honor?

THE COURT: Cne second. I am going to give
you a chance. You might want to confer with your attorney a
second while we releass the docter here. Doctor, thank you 1101

very much for vour testimony. You're free to go at this

point.
THE WITNESS: Thank you.
THE COURT: &fter conferring with counsel,

does he still wish to make z statement to the jury? 11048
THE DEFENDANT: Yes, Your Honor, I would like

to make a statement.

THE CCURT: Ladies and gentlemen, the
defense is not going to call any further witnesses. The
defendant is given this opportunity Lo supplement his 1102
statements that he previously made. BAgain, remember, this is
not under cath and it's not subject to cross-examination.

Do you wish to make it there or do you want to come
up te the peodium?

THE DEFENDANT: I'd like to approach the 11:02:

Wood County Conmon Pleas Couri, Bowiing Green, Ohic
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pogium.
THE COURT: Could you do that? Thanks.

You may proceed.

THE DEFENDANT: My reguest criginally was to
examine the witness. The Judge would not allow me o do
that. I made that recusst to the defense counsel.

There zre some important things that I would like to
make a note of. I wanted Dr. Sherman to observe me while I
made a statement to the Court, and then I would have asked

him to make an observaticon in Court as to what he witnessed.

T

Tirst of all, a psychotic person deoes not have a

¥

train of thought. I'm not a psychiatrist, I'm noct a
psycheologist.

T made $175,000 in 12 months. I have tax Iorms to
prove it. From July the lst of 2006 to January or December
the 31lst of 2006, I made $85,558. A psychotic perscn doesn't
have that memory, wouldn't be able to remember the numbers.

From January the lst of 2007 to August the 8th of
2007, I made approximately $86,000. And at this time, I
would like to dispute Lori Runzo's statement, she said they
paid me my final paycheck. PRugust the 8th was a Wednesday.
Rugust the 10th was a Friday. She said that they paild me the
last trip from Phoenix Arizona to Vermillicen, Ohic. That was
+me load that I found on my own through the Internet. I head

access to the Internet and national brokers, so I could get

Wood County Common Pleas Courf, Bowlisg Green, Ohio
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my cwn loads if the comﬁany at any time said they didn't have
any lecads aveilable. A psychotic person cannct do that.

I was a dediceted driver fcr Great Lakes Windows.
End =z customer that I wes dedicated to was Penguin Windows
out of Vancouvexr, Washincgton. And just to give you a short
summary of what 1s reguired in ordsr to be dedicated, it
approximately -- the travel time approximately from
Walbridge, Ohic, to Vancouver, Washington is five days. I
would take five days from Walkridge to Vancouver, Washington.
I would take a day and 2 half, two days off. I would stay in
a nctel. Scmetimes I would stay in a hotel, sometimes I
would stay in my truck. IZ I have a load or if I didn't have
a lcad, I would search the Internet to find out if there was
any lcads in the area. And if Doug tecld me there wasn’t any
loads available, I would find anywhere from six to ten loads,
z2nd 1t didn't mattser where the loads were. There was cother
drivers there that sometimes on occasicns would tell me that
Doug didn't have any loads available for us and we would sit
there one day, two days, three days. As an independent
contractor, you cannot makse money sitting. We get peid every
two weeks. QOur pay period is every two weeks. If you miss a
ray pericd then you weould be missing 30 days. You would taks
another 3C days from that date to the next pay period to get
paid. I dcn't know anybody that can do that intermittently,

you kacw, over time.

11:04:8

11:08:1

11080

1058

11:06:1
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But just to give yvou an idea of what happened prior
to August the 8th, therxe was a load available out orf
Everetie, Washington, UPS supply chain., The load was Comecast
cable boxes to be delivered to Maryland. A psychotic person
would not bz able to remember that. Here it i1s 2008, this
havpened in August of 2007. Doug did not tell me about that
load. I did not knrnow anything abkcout that load.

Ve nhad a driver here named Mr. Lynch from Texas. He
said in his Court record, his Court testimony, he stated that
Cazlvir found his own Icad. That wasn't my load. TThat was
ancther driver's load. 1 found three cther driver's loads.
But every time I would find a lcad Zor other drivers, after
Doug was sayving thers wasn't any loads svailable, all the
sudden they would have lcoads available. 3But I was =still
sitting thers. 8o I found, I tock, out of the list of loads
I found cne that was $4,300. VNormally I would make $2,800,
$3,400, return trip. I found a $4,3C0 loazd. I drove
1,500 miles to get that icad from Vancouver, Washington. 1
drove zll the way down to Pheenrnix, Arizona, o get somebody
else's lcad that they wanted to go te Phoenix, Arizona. I
didn't want to go To Pheenix, Arizona. 3o I drove down there
arnd I got the lecad. But that's just one incident where I'm
Trying to make z point that a psychotic person would not be
able to accomplish that nor would they be zble to remembsr it

nor would they be z2ble to plan that.

Waoed County Common Pleas Court, Bowling Green, Ohio
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There is another thing that I nesed to tell you about
the Court case. And that is Anthony Arent said that cn the
dock I called employees bitches. We have three superviscrs
that were witnesses here but no employess. Then in Anthony
Arent's 911 call, ne said there is some black guy out here
shooting. Wow, if Anthony Arent was having problems with me,
would he not recognize who the person was that was outside
shooting? This is his exact words in the 911 call; "there %s
some klack guy out there shooting, cliese the fuckin' door.”

A psychotic person wouldn't ke able to remember that. That
happened days ago. Why the jury <id not hear that, why the
jury did not make a note of that, I have no idea.

Douglas Smith made the 911 call. Douglas Smith at
nc time stated the perscn's nawe. Did the jury hesar that?

At no time did Douglas Smith in his 911 call say the person's
name.

I was suppecsed tc be there in the office. I was
supposed to be there for me, put there was paperwork on the
desk.. Wouldn't a perscn that was not psychotic that can make
a plan retrieve that paperwork and take i1t with them?

Let's ook at it a different way. Would you say
that if the defendant was at the scéne, would They have
already presented that information zo him that day of August
the 8th?

Okay. Let's make ancther analegy. During the jury

11:08:¢
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selection process the prosecution made a statement about DNA.

A psychotic person wouldn't remember this. She said, this is
not a television show, this is not CSI, we don't use LDNA

during murder irnvestigations, or in this murder trial we
won't ke using DNA. But thev spoke of DNA on the witness
stand. Why do I say that? My clothes did not have any blood
splatters on them. My clothes were not tested for gun powder
residue. This I know because ii was not presented. But yvou
did not get & chance to see or the evidence was not presented
to you showing blood splattered evidence at the crime scene.
I have the crime scene photos. The jury was not presented
with Douglas Smith's hands, with wha£ seemed to be blond hair
wrapped around his fingers. The jury did not get to see
~hat. That was not presented. I don't have blond haix. I
have, I have an afro, I have curly hair. I am what some
people would say & black African- American.

THE COURT: Mr. Neviand, I apclogize Zor
interrupting vou but we're not here to retry the case at this
voint in time, so we need you to keep the statement confined
to the issues bsefore the Court, which is sentencing. Could
vou wrap up pretiy quick here?

TEE DEFENDANT: I'm going to finish with Mr. --
or, Dr. Sherman.

TEE COURT: Yes.

TEE DEFENDANT: Dr. Sherman said that I told

11:10:%
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him that scmecne had entered an apartment where I lived and
accessed the answering machine. Ckay. Well, this 1s besed
on fact, not assumptions or not make believe. I called 211,
I reported it to the Tcledo Police that when I parked my
trzctor at 1943 Summit Street in Toledo -- I'm not a 11012
psychotic person so I remempber this, this is Dack in the
Nineties -~ parked my tractor cutside. There was a man that
exited my apartment buiiding, ran down ths balcony, down the
back stairs. And he, this is tThe honest to God truth, he
jumped over the privacy fence. And the privacy fence is this [1tix
nigh. I'm six feet. I cannct jump over a privacy fence.
When I teold Dr. Sherman it was the ©ld answering machine that
I had, a little micro cassette recorder in it, micro cassette
tape, and the old answering machines would number the voice
meils that how meny times you would have somebody leave a 131
message. And [ didn't immediately look at my answer machine.
The answering machine was on the counter that separated the
front reom and the kitchen arez. What I did notice was my
VCR was hcot, the television was hot. And this is, I'm basing
my observaticns on realiivy. 110141
And I wanted fo say tﬁat because I was a tralned
chserver in the military. That was one of my classes that I
had to take for military cccupation speciaity. So I don't
want to make any observations based on any innuendo, rumor or

something somebody told vou. 1114

Wooad County Common Pleas Court, Bowling Green, Qlrio
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Anyway, the police told me, was the apartment broken
into? And I said, no, the door wasn't broken intc and the
door was unlocked. This person just ran out of my apartment.
And they go, well, your apartment wasn't broken into because
there is nc forced entry. So no cificer caﬁe Lo take the 1114
report, and that was the end of it. BSo when I hung up the
phone, then I noticed that the answering machine was on. I

had been gone probably two and & half, three weeks driving a

tractor.

T was a trairer for Gunther's, which means I train 11:15¢
other drivers. Trucking ccempanies would not allow drivers to
train other drivers if they're psychotic. It 1is a

reguirement by DOT that drivers never have at any time ever
have mental illness. So from 1999 to 2008 I was a driver.
Basically I think they get the picture. I don't 1115

nzed to go any further.

THE COURT: Very well. Thank vou,
Mr. Neyland.
TH= DEFEMNDANT: Thank vou.
TH= COURT: 211 righ%t. Does the defense 14:15:

have any other witnesses to call at this time?

MR. CIMERMAN: No, Your Honor.
THE COURT: We've already admitted the
exhibits. So¢ you will be resting; 1s that correct?
MR. CIMERMAN: I believe all the exhibits have {115
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to conform his conduct to the requirements of the law.

And we would submit to you, ladies and gentlemen,
that that is the entitled to great weight, that we shouldn't
be killing the mentally.ill;

We submit to yvou ladies and gentlemen, that when we |16211
fairly consider all the mitigation evidence you've heard
today and weigh it against the aggravating circumstances that
you cannot say beyond a reasonable doubt that the aggravating
circumstances ocutweigh the mitigating factors in this case.

And, again, we're not geing to insult your 16:22:1
""" intelligence. We didn't do it during the trial phass, we're
not going to do it now. We're not asking nor do we expect a
sentence of life impriscnment with parole eligibility after
25 years, we don't expect parole eligibility after 30 years.
We're asking you to return a verdict that places Calvin 16:22:%
Neyliand in prison for the rest of his life without the
possibility of parole. Thank you very much.

THE DEFENDANT: Your Honor, may I correct my
military service record information?

THE COURT: No, you may not. You need to 16:22:F
be seated. I'm sorry. All right. And on behalf of the
State, Ms. Howe-Gebers on rebuttal.

MS. HOWE-GEBERS: Again, let me just discuss some
of the things that Mr. Cilmerman noted.

The employment history. You will have those 16:23:0
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don't come around very often.

I talked to my priest, or my mom did, and one
thing I said in my eulogy that him and a couple other
people from church wanted me fo read was that my dad
died in an unfair fight. And I truly believe that to
this day. 2aAnd he could pretty much handle any situation
yvou put in front of him. I mean he almost chopped his
thumb o0ff one time and he survived that.

Spending time with my father was great. - And

trying to be him has not been great because I know
ncbody could sver e my father. So thank you, Judge.
THE CQURT: Thank you. Any other

statements?

MS5. HOWE-GEBERS: No, Your Honor.

THE COURT: Let me askx the prosecutor, do
vou wanit to address the iszsue ©f the firs=arm
specificaticn or do you want te deal with that later?

MS. HOWE-GEBERS: We can deal with that later,
Your Honor.

THE COURT: 211 right,

Now, does the defense have anything further at
this time? I'm going to ask the defendant if he wants
to address the Coﬁrt, Poes the defendant wish to
address the Court, Mr. Neyland?

THE DEFENDANT: am I allowed to use the

4 2:00:00
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1 micrephene for everyone to hear me?

2 TEE CQURT: Why don't we pull the

3 microphone over for him, 1if we could.

4 THE DEFENDANT: I would like to thank the

5 Ccurt for allowing me to make a statement. I'm just 12:01:1¢
& going to give a shert syndpsis or a snapshot of what I

7 think has transpired up until now. And i%t's really

B amazing to m=. I didn't have any information about

3 Douglas Smith, I didn't know Douglas Smith personally

10 until after I received the court case information. I 12:01:4¢
11 found out things zbout him. I didn't know anything

12 akout Tomm Lazar. I had never met Tomm Lazar. I found

13 out information about Tomm Lazar after I received the

14 Court case aftsr I was accused as a suspect.

15 But I'm going to chancge the subiject for just a [12020
16 second. All the males in my family from the Civil War

17 to World War II, Korea, I think my family skipped

18 Vietnam, we didn't have any family members in Vietnam
----- 19 that I know of. There was & lot of things in our family
20 that we wouldn't talk about. But I'm a veteran. And 12:02:3¢
21 the information that is in the probation record is
22 lncorrect.
23 I entered the service two weeks after
24 graduating from Jessup W. Scott High Schoel. I did nect
25 max the ASVAB, as was in the probation department 12:02:5(
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statement. I den't know why every time I say something
people don't, they get it mixed up or confused. They
can't get it right what I've been saying. I got a very,
very, very high score. I didn't max the test. I didn*t
have encugh credits to graduate. I was taken days off
from school because I was a c¢rew chief at McDonald's
where I trained people to work. And I told the
McDonald's at night, my mom did not agree with me
staying cut late at night arnd walking through the
neighborhood home. And in Toledo at that time 1t was a
very, very nice city.

I had a paper route for the Tecledo Blade when I
was twelve yesars old. My dad had paper routes for my
brothers and sisters. I had nine other brothers and
sisters, I'm the third oldest. I would collect the
money for the paper route and I would have anywhere from
$125 to $200. And this was on a Friday. I could walk
around through the neighborhood with that money, bring
it home, give it to my mom and dad. Nobkody ever
bothered me. Everybody knew that I was a paper boy.

And on occasicn there was wrong pecple thait I delivered
to that would renege on paying me, like they would not
pay me for a week, two weeks, thrse weeks.

and as far as the personality disorder is

concerned, my dad taught me to make my own decisions.

12032
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and I have done that from the time that I had the paper
route until now. He has always told me to make my own
decisions. When those adults reneged on paying me a
week, two weeks, three weeks, my dad said, "It is up to
you." My dad didn't go tc these people's addresses and
say, hey, you're not paying my son, would you please pay
him for the papers, he's delivered the papers. And this
was even, this was even for a fireman that worked for
the Tclede Police Department, the fire department for
the City of Tecledo. I will never forget his daughter
was named Lynn Landry. We both went to elementary
school on Page Street, St. Mary's. It was a private
parochial Catholic scheool. That was cne of the families
that every now and then they wouldn't pay me. 2And my
dad would give me the opportunity to make the decision
of whether cor not I coculd just stop delivering papers.
I'm going through time and I'm explaining why
through my personal histocry there is no -- there is not
a lot of friends, net a lot of girlfriends, no children.
211 of the jecbs that I've ever had, and that includes
military jobs, I was given responsibility. There was
people of higher rank, of higher rank than me. I would
be in charge of telling them things. I'm not assigned
over them, but I am basically working on my own, and I

give them information that they need to do their job.

12:05:0
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I didn't have a supervisor in the military for

that job. So this was basically how I've always
operated. I've always operated on my own, and I've made
my own decisicens. BAnd this is how my dad raised me.

Rut as far as the military is concerned and the family,
I will tell vyou a guick little thing about my dad.

My dad road the train through Hiroshima and
Nagasaki. Tﬁat wzs the only mode of transportation that
you could get through the twe cities after they were
bombed by the big boy and little boy atomic bombs. They
had like a little cow catcher or a shovel that they
welded cnto the frent of the train. My cad told me that
when they got off of the train, there was a bullding
with a little snapshot of the person that had been
standing next to the wall. It was a lady in a kimono.
That was the last second of her life, the flash, the
5,000 degrees and her on the side of the wail. So I'm
Just using that as a scenario to give you an idea of how
I feel about August the 3th.

I exercised my right to remain silent, the
Fifth Amendment ¢f the United States. And that does not
mean that T am guilty even at this stage.

I am allowed to appeal the Court's decision and
the verdict and the sentencing. And as far as I can

lcok in the record -- and I don't want this to be a
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surprise tc the families zf a later date because for my
dad to tell me that he got off the train and saw a
picture of a lady on the side of the wall at the last
second 0f her 1life, that's wveryv ~-- I don't, I didn't
know how to take that. But he could only tell me what
he saw, he couldn't explain how he felt. But I don't
want the families to feel the same way I felt when my
dad told me about that scenario.

The Court case as it is written, as the
transcripts are written and the witness testimonies, 1t
will not withstand the scrutiny of & higher Court.

I sat here and I watched the jurors during the
whole proceedings. 2And I am not sure from cobserving
them that they are aware of the total idea or the total
realm, if you put everything together, what actually
happened.

I cannot say that I know what happened August
the 8th. 3But I can tell vou from facts that Douglas
Smith and Tomm Lazar are not here to take responsibility
for what they did pricor to August the 8th and what led
to Auvgust EBth.

2nd just te give the families an ides, July the
13thk, on my cell phone record, I sat in a lawn chair
outaside Douglas Smith's office. I was not argulilng with

Douglas Smith. I didn't have too much to say to Douglas
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Smith, I waited for the mail. That is the purpose of
me wailting outside Douglazs Smith's cffice. That was
July the 13th of Z007. I have my phone record here. I
called Likberty Transpcrtation.

And by the way, Liberty Transportation, crossed
out. What is Liberty Transportation crossed out? What
does that mean? Is it some type of subliminal message?
Liberty crossed cut on the logo on the side of the truck
and Fennsylvania, Philadelphia, is the Liberty Bell? I
never even thought about that until I'm sitting in jail.
And I have plenty of time to think about what's gocing on
and I have pictures of the truck. Liberty
Transportation,rTransportation, Incorporated, it's noct
crossed out. Liberty is cressed out. What type of
subliminal message is that? 1Is that some kind of
markxeting scheme? I don't know.

It's not réaliy important. But frcom my
standpoint, and my brothers being veterans and serving
in Desert Storm and being in Somalia where our boys were
slaughtered, it makes me wender. Well, in my own mind
this is how I look at the situation.

This case 1s a perfect test case scenario.

This is the perfect reason why we have government, to
gJovern people so there is not chaos and pandaemonium in

the streets.
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Just watching the jury, they did not listen to
the whole case. What did they come up with? Death.
Thay cannct place me at Liberty Transportation at 7171
Reuthinger Rocad. The law enforcement in the State of
Ohic did neot sse me. They did net see my tractor. Law
enfecrcement in Michigan at the time of the phone call at
2:58 p.m., from 3 p.m. to 3:30 p.m., Chief Hines cof Erie
Township Police Department viewed or saw the trucx with
Officer Konopka. The jury did neot hear that. They did
not want to hear that. I don't have a fime machine. I
could not possibly be in two places at once.

But back to my family and them keing veterans,
and then I'm ¢oing to c¢lose because I don't want to make
this really painful for the families. Before ths lunch
reom was bleoewn up in the green center ¢r the green zone
in Traq -- and my brother was staticoned there, he's a
captain in the Air Fcrce -- he told me that every day
that he was in Irag, in the mcorning and at night before
he went to bed he read or said a prayer. And that is,
"Yea, tTheugh I walk through the valley cof the shadow of
death, I wili fear no evil."

and I rezlly thought that was interesting that
my brother said thet at my mom's funeral recause that's
how I have lived my life. I don't live my life in fear

and I fear no man. But I will tell you what my dadg told
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me . "Vengeance is mine sayeth the Lord, and that is the
doukle-edged sword." That's all I have to say, Your
Honor.

THE COURT: Thank ycu. And doss the
defense have anything further at this time?

MR. CIMERMAN: No, Your Honor.

THE COURT: There are certain findings
that the Court must make in arriving at a sentence. The

Court finds that the aggravating circumstance as found
by the Jjury unanimously and beyvond a reasonable doubt
outweighs the mitigating factors in this case.

The mitigating factors that the Court has found
to have bheen established are: Cne, the lack of
significant criminal record of the defendant, which was
a statutory ground under 2929.04(8) ¢f the Revised Code;
two, other findings, mitigating factors which are in the
general other category under 2929.C4(B) (7} and as argued
by defense counsel, the second mitigating factor being
history of employment, relatively successiul employment,
although, fairly frequently terminatiocn or resigning.
And thirdly the persconalility disorder consisting largely

of parancia that was testified teo by pretty much 211 of

the evaluators under the competency. Those three are

the mitigating factors that the Court has looked at and

nonetheless finds that those are cutweighed by the
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