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Notice of Appeal of Appellant, Calvin Neyland, Jr.

Appellant, Calvin Neyland, Jr., hereby gives notice of appeal

to the Supreme.Court of Ohio from the judgment of the Lucas County

Court of Common Pleas pronounced, file-stamped, and journalized

November 14, 2008. The R.C. 2929.03(F) Opinion was filed and

journalized on November 14, 2008.

This is a capital case in which the offen'se occurred after

January 1, 1995.

Respe, ully submitted.,
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COUNSEL FOR APPELLANT,
CAI,VIN NEYLAND, JR.
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IN THE COURT OF COMMON PLEAS OF WOOD COUNTY, OHIO

State of Ohio,

Plaintiff,

vs.

Calvin C. Neyland, Jr.,

Defendant.

Case No. 2007-CR-0359

JUDGMENT ENTRY
ON JURY TRIAL

Judge Robert C. Pollex

This cause came on for individual jury voir dire on the 20`h and 21st days of

October, 2008. Appearing on behalf of the State of Ohio was Prosecuting Attorney

Raymond Fischer, Chief Assistant Prosecuting Attorney Gwen Howe-Gebers and

Assistant Prosecuting Attorney Heather Baker, and appearing with and on behalf of the

Defendant were Adrian Cimerman, Esq. and J. Scott Hicks, Esq.

Court reconvened on October 23, 2008 for group jury selection. Following voir

dire examination and the selection of jurors, the jury heard the Court's preliminary

instructions. Court was then recessed for the day.

Court reconvened on October 27, 2008, whereupon the jury heard the opening

statements of counsel and the testimony of State's witnesses. Court was then recessed.

for the day with the jury being instructed to return the following day.

Court reconvened on October 28, 2008, whereupon the State continued with the

presentation its case. Court was then recessed for the day with the jury being

instructed to return the following day.

Court reconvened on October 29, 2008, where the State concluded its case. The

jury was instructed as to sequestering and to return the following day.
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Out of the presence of the jury, the State moved for the admission of exhibits and

rested. Defendant also moved to admit exhibits. Defendant then moved for a judgment

of acquittal pursuant to Criminal Rule 29(A). Following the arguments of counsel, the

Court denied the motion.

Court reconvened on October 30, 2008 whereupon the State rested. The

Defendant presented no witnesses and rested. No rebuttal witnesses were called by

either party.

The jury then heard the closing arguments of counsel and the charge of the

Court. The alternate jurors were then removed and placed in an alternate location. The

jurors then returned to their room under the charge of the bailiff for deliberation. After

having notified the Court that a verdict had been reached, the jurors returned to open

court whereupon the court read the verdicts of the jury as follows:

Count 1: "We, the jury, find the Defendant, Calvin Neyland, Jr., Guilty of
aggravated murder of Thomas Lazar with prior calculation and design as charged
in Count 1."

Specification 1: "We, the jury, having found Calvin Neyland,. Jr. GUILTY of
aggravated murder as charged in Count 1, find Calvin Neyland, Jr. Guilty of
engaging in conduct involving the purposeful kiliing of or attempted killing of two
or more persons by him."

Specification 2: "We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 1, find Calvin Neyland, Jr. Guilty of
having a firearm on or about his person or under his control while committing the
offense and displayed the firearm, brandished the firearm, indicated that he
possessed the firearm, or used the firearm to facilitate the offense."

Count 2: "We, the jury, find the defendant, Calvin Neyland, Jr. Guilty of
aggravated murder of Douglas Smith with prior calculation and design as
charged in Count 2."

Specification 1: "We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 2, find Calvin Neyland, Jr. Guilty of
engaging in conduct involving the purposeful killing of or attempted killing of two
or more persons by him."

Specification 2: "We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 2, find Calvin Neyland, Jr. Guilty of
having a firearm on or about his person or under his control while committing the
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offense and displayed the firearm, brandished the firearm, indicated that he
possessed the firearm, or used the firearm to facilitate the offense."

Specification 3: "We, the jury, having found Calvin Neyland, Jr. GUILTY of
aggravated murder as charged in Count 2, find Calvin Neyland, Jr. Not Guilty of
committing the offense for the purpose of escaping detection, apprehension, trial
or punishment for another offense committed by the Defendant."

The jury was then released and instructed to return on November 4, 2008 to

commence the Mitigation Phase.

Court reconvened on November 4, 2008, whereupon the court polled the jury and

gave the court's preliminary instructions. The jury then heard the opening statements of

counsel and the unsworn statement of the Defendant, Dr. Thomas Sherman then

testified on behalf of the Defendant. The Defendant then supplemented his unsworn

statement and rested.

The State presented rebuttal testimony and, following the admission of exhibits,

rested. The jury then heard the closing arguments of counsel and the court's

instructions of law. The alternate jurors were then excused and released with the

court's thanks. The jury then returned to their room under the charge of the bailiff to

begin deliberations. The jury was then released for the evening to a sequestered

location under the charge of the bailiff.

The jury reconvened on November 5, 2008 to continue their deliberations and

then was released for the evening to a sequestered location under the charge of the

bailiff. .

The jury reconvened on November 6, 2008 to continue their deliberations. After

having notified the court that a verdict had been reached, the jury was returned to open

court whereupon the following verdicts were read:

Count 1: "We, the jury, do hereby find that the aggravating circumstance that the
defendant was found guilty of committing does outweigh the mitigating factors
presented in this case by proof beyond a reasonable doubt. We, therefore
unanimously find that the sentence of death should be imposed upon Calvin
Neyland, Jr."

Count 2: "We, the jury, do hereby find that the aggravating circumstance that the
defendant was found guilty of committing does outweigh the mitigating factors
presented in this case by proof beyond a reasonable doubt. We therefore



unanimously find that the sentence of death should be imposed upon Calvin
Neyland, Jr."

Following a recess, the court conducted a sentencing hearing whereupon Mr.

Cimerman spoke on behalf of the Defendant. The State also made a statement to the

court. The court then received victim impact statements as read onto the record by

relatives of the victims. The Defendant then personally addressed the court.

After much consideration and deliberation, the court announced its sentencing

decision. The court finds, beyond a reasonable doubt, that the aggravating factor

outweighs the mitigating factors presented in this case. As to each count, the

Defendant's commission of the aggravated murder as part of a course of conduct

involving the purposeful killing or attempt to kill two or more persons by the Defendant

outweighs the Defendant's lack of a significant criminal record; the history of

employment by the Defendant; and the personality disorder as testified by the

competency evaluators.

The court hereby finds and ORDERS, that as to Count 1: the court imposes

upon the Defendant Calvin C. Neyland, Jr., the sentence of Death for the charge of

Aggravated Murder with Specifications, a violation of O.R.C. §2903.01(A), a special

felony; and as to Count 2: the court imposes upon the Defendant Calvin C. Neyland,

Jr., the sentence of Death for the charge of Aggravated Murder with Specifications, a

violation of O.R.C. §2903.01 (A), a special felony. Further, the court imposes a three (3)

year term of incarceration as to Specification 2 of Count 1; and a three (3) year term of

incarceration as to Specification 2 of Count 2. The Defendant is ordered to pay the

outstanding costs of this prosecution. Judgment granted for costs and execution

awarded.

The Defendant was informed of his right to appeal this sentence within thirty (30)

days of the filing of this Judgment Entry and that counsel will be appointed for him. The

Defendant acknowledged this information and stated that he understood this right.
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The Defendant is hereby remanded to the custody of the Wood County Sheriff to

await transportation to the Correction and Reception Center, Orient, Ohio.

xc: Prosecutor - Raymond Fisher/Gwen Howe-Gebers/Heather Baker
Defense counsei - Adrian Cimerman/J, Scott Hicks
Wood County Sheriff
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State of Ohio,

Plain

V.

Calvin Neyland, Jr.

R ESEN, A i' ht.n

IN THE COURT OF COMMON PLEAS
WOOD COUNT, OHIO

ff,

Case No. 2007-CR-0359

Judge Robert C. Pollex

SENTENCING OPINTiON

On October 30, 2008, the defendant was convicted by the jury of two counts of

aggravated murder with specifications. The defendant was convicted of purposely, with

prior calculation and design, causing the death of Thomas Lazar as to Count I and

Douglas Smith as to Count 2 in violation of R.C. 2903.01(A). In addition, the jury

convicted the defendant of a firearm specification and the following aggravated

circumstance as to each count: that the defendant conmiitted the aggravated murder as

part of a course of conduct involving the purposeful killing or attempt to kill two or more

persons by the defendant.

Pursuant to R.C. 2929.04(B), a sentencing hearing was held on November 4, 2008

in which the jury was instructed to determine what sentence shall be imposed upon the

defendant. The jury returned a verdict recommending the sentence of death. This

opinion is being rendered pursuant to R.C. 2929.03(F) which requires that the Court

make its own findings as to the existence of any mitigating factors, the aggravating



circumstance the defendant was guilty of committing, and the reasons why the

aggravating circumstance is sufficient to outweigh the mitigating factors.

The evidence as to the aggravating circumstance indicated that defendant shot

each victim several times and purposefully killed both of them as part of a single course

of conduct. Defendant intended the deaths of both Mr. Lazar and Mr. Smith. It was not

an impulsive act. Defendant himself, in his unswom statement, indicated that he is "not

the type of person that would just jump off the gun and * * * just do anything that just

comes to mind." The Court is convinced beyond a reasonable doubt that each offense

defendant was convicted of was part of a course of conduct involving the purposeful

killing of two or more persons.

Against this aggravating circumstance, the Court must consider and weieh the

mitigating factors presented by defendant. Defendant presented evidence to establish the

following statutory factors in possible mitigation of the death penalty: (1) whether, at the

time of committing the offense, the offender, because of a mental disease or defect,

lacked substantial capacity to appreciate the criminality of the off nder's conduct or to

conform the offender's conduct to the requirements of the law [R.C. 2929.04(B)(3)]; (2)

the offender's lack of a significant history of prior criminal convictions and delinquencv

adjudications [R.C. 2929.04(B)(5)]; and, (3) any other factors that are relevant to the

issue of whether the defendant should be sentenced to death [R.C. 2929.04(B)(7)].

As to the first statutory factor, defendant presented the expert testimony of Dr.

Sherman, a psychiatrist, who described defendant as being mentally ill, suffering from

delusion and schizophrenia. However, the state presented considerable expert witness

evidence in rebuttal. The state's three mental experts, Drs. Bergman, Haskins, and
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Smith, testified that defendant was not mentally ill. All three experts testified that he was

suffering merely from a personality disorder and that he was able to make reasoned

choices. The Court finds Drs. Bergman, Haskins, and Smith as the more credible expert

witnesses. Dr. Smith was actually defendant's treating psychiatrist for thirty days who

had more opportunity to observe and interact with the defendant. During the time

defendant was under Dr. Smith's care, she did not observe any signs of mental illness.

Dr. Sherman, on the other hand, had a limited observation and evaluation of the

defendant.

Considering all of the expert testimonies, the Court finds, as the three State's

experts have opined, that defendant has a personality disorder which does not rise to the

level of a "mental disease or defect" that prevented defendant from appreciating the

criminality of his conduct. Defendant's personality disorder falls under the "catch-all"

statutory provision and the Court accords it modest weight.

As to the second statutory factor, defendant presented evidence that he lacks a

significant history of prior criminal convictions and delinquency adjudications. The

Court finds this mitigating factor to be applicable in this case. Defendant, a forty-four

year-old male, merely had traffic infractions and three convictions for passing bad

checks. The Court accords some weight to this fact.

As to "other factors that are relevant.to the issue of whether the offender should

be sentenced to death", R.C. 2929.04(B)(7), defendant proposed that defendant's long

and relatively successful employment history and his good behavior while incarcerated

should merit some mitigating weight. The Court considered both circumstances and

finds them to have minimal weight. Defendant's employment history showed short-term

3 10



jobs and eventual resignation or temiination. Records from the Wood County Justice

Center where Defendant has spent time while awaiting trial have indicated his good

behavior. The Court finds that this has minimal significance as a mitigating factor.

While defendant did not have any major disciplinary problems at the jail, there was no

showing that he would make a positive contribution to prison life or the welfare of others.

There is not much mitigating weight to his good behavior while in detention, being

watched by authorities, and while awaiting trial.

In conclusion, the court finds that defendant was able to establish the existence of

these mitigating factors: lack of significant criminal history, personality disorder,

relatively successful and long employment history, and good behavior while in detention

awaiting trial. However, they pale in comparison to the aggravating circumstance in this

case and are only entitled to modest weight. The purposeful killing two or more persons

is a grave aggravating circumstance of a very serious weight.

Taking all the foregoing into account and after much deliberation, the court has no

doubt that the aggravating circumstance defendant was found guilty of committing

outweighs the mitigating factors present in this case. It is the judgment of this Court that

the death penalty is appropriate as to each count of the aggravated murder.

4 11



I hereby certify that a copy of the foregoing opinion was hand delivered to
Attorney Gwen Howe-Gebers, Atto ey HeatheT Baker, Attorney Adrian Cimerman, and
Attorney Scott Hicks this 1^_ day of November, 2008.

I also hereby certify that a copy of the foregoing opinion was duly mailed by
ordinary U.S. mail to the Clerk of Courts of the Supreme Court of Ohio, 65 S. Front St.,
Columbus, OH 43215, this _14^ day of November, 2008



2007CR0359

INDICTMENT
CRIMINAL RULE 6,7

STATE OF OHIO

WooU CFIi'eo
CoMf,OH p

4Y
CLERi(

LEnS COURi'

1807 AUG 29 A Nk Os

RBB' CCA E BHAER

JUDGE ppQ,LF-X 59

COURT OF COMMON PLEAS WOOD COUNTY

THE JURORS OF THE GRAND JURY of the State of Ohio,
within and for the body of the County aforesaid, on their oaths, in the
name and by the authority of the State of Ohio, do find and present that:

Count 1: On or about the 8°h day of August, 2007, at Wood County the defendant, Calvin Neyland,
Jr did purposely, and with pnor calculation and design; cause the death of Thomas Lazar, in
violabon of the Otuo Revised Code Trtle 29, Section 2903.01(A) and against the peace and dignity
of the State of Ohio

Specifcation 1 as to Count 1 of the Indictment The Grand Jurors further find and specify that the
offense at barwas part of a course of conduct involving the purposeful killing of or attempt to kiff two
or more persons by Calvin Neyland, Jr in violation of section 2929.04(A)(5) of the Revised Code.

Specification 2 as to Count I of the Indictment The Grand Jurors further find and specify that the
said Cafvin Neyland, Jr, had a firearm on or about his person or under his control while committing
the offense and displayed the firearm, brandished the firearm, indicated that he possessed the
firearm, or used the firearm to facilitate the offense.

Count 2: On orabout the 8"' day of August, 2007, at Wood County the defendant, Calvin Neyland,
Jr. did purposely, and with prior calculation and design, cause the death of Douglas Smith, in
violation of the Ohio Revised Code Tdle 29, Section 2903.01(A) and against the peace and dignity
of the State of Ohio

Specification I as to Count 2 of the Indictment: The Grand Jurors further find and spec ify that the
offense at bar was part of a course of conduct involving the purposeful killing of or attempt to kiN two
or more persons by Calvin Neyland, Jr. in violation of section 2929.04(A)(5) of the Revised Code

Specification 2 as to Count 2 of the Indictment The Grand Jurors further find and speeify that the
said Calvin Neyland, Jr. had a firearm on or about his person or under his control while commitling
the offense and displayed the firearm, brandished the firearm, indicated that he possessed the
firearm, or used the firearm to facilitate the offense
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Specification 3 as to Count 2 of the Indictment: The Grand Jurors further find and specify that the
offense was committed forthe purpose of escaping detention, apprehension, trial or punishmentfor
another offense committed by Calvin Neyland, Jr in violation of section 2929 04(A)(3) of the
Revised Code.

Raymond C. Fischer
Prosecuting Attorney

DOB: 01 /30/64
SSN,

ey-
Assistant Prosecuting A
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The State of Ohio, Wood County

I, the undersigned, Clerk of the Court of Common Pleas in and for said County, do hereby
certify that the foregoing is a full, true and correct copy of the original indictment, with the
endorsements thereon, now on fife in my office

WITNESS my hand and the seal of said Court, at Wood County, Ohio thas day of
20

REBECCA E. BHAER, CLERK

Deputy Clerk

CASE NO.

COMMON PLEAS COURT, WOOD COUNTY, OHIO

State of Ohio vs. Calvin Neyfand, Jr.

Indictment for Count 1. Aggravated Murder with Specification 1 and Specification 2, ORC
2903.01(A), a special felony; Count 2 Aggravated Munierwith Specification 1, Specification 2, and
Specification 3, ORC 2903 01(A), a special felony.

Chief Assistant Prosecuting Attomey

A TRUE BILL 4 `,-"jtie 64

This Bill of indictment found upon testimony swom and sent before the Grand Jury at the
request of the Prosecuting Attomey.
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Sup R 20 Appointment of counsel for indigent defendants in
capital cases-courts of common pleas

1. APPLICABILITY
(A) This rule shall apply in cases where an indigent defendant has been
charged with aggravated murder and the indictment includes one or
more specifications of aggravating circumstances listed in R.C. '
2929.04(A). This rule shall apply in cases where a juvenile defendant is
indicted for a capital offense, but because of his or her age, cannot be
sentenced to death.
(B) The provisions for the appointment of counsel set forth in this rule
apply only in cases where the defendant is indigent and counsel is not
privatelv retairied by or for the defendant.
(C) If the defendant is entitled to the appointment of counsel, the court
shall appoint two attorneys certified pursuant to this rule. If the
defendant engages one privately retained attorney, the court shall not
appoint a second attorney pursuant to this rule.
(D) The provisions of this rule apply in addition to the reporting
requirements created by section 2929.021 of the Revised Code.

II. QUALIFICATIONS FOR CERTIFICATION AS COUNSEL FOR INDIGENT
DEFENDANTS IN CAPITAL CASES
(A) Trial Counsel
(1) At least two attorneys shall be appointed by the court to represent an
indigent defendant charged with aggravated murder and the indictment
includes one or more specifications of aggravating circumstances listed
in R.C. 2929.04(A). At least one of the appointed counsel must maintain
a law office in Ohio and have experience in Ohio criminal trial practice.
The counsel appointed shall be designated "lead counseP" and "eo-
counsel."
(2) Lead counsel shall satisfy all of the following:
(a) Be admitted to the practice of law in Ohio or admitted to practice pro
hac vice;



(b) Have at least five years of civil or criminal litigation or appellate
experience;
(c) Have specialized training, as approved by the committee, on subjects
that will assist counsel in the defense of persons accused of capital
crimes in the two-year period prior to making application;
(d) Have at least one of the following qualifications:
(i) Experience as "lead counsel" in the jury trial of at least one capital
case;
(ii) Experience as "co-counsel" in the trial of at least two capital cases;
(e) Have at least one of the following qualifications:
(i) Experience as "lead counsel" in the jury trial of at least one murder or
aggravated murder case;
(ii) Experienee as "lead counsel" in ten or more criminal or civil jury
trials, at least three of which were felony jury trials;
(iii) Experience as "lead counsel" in either: three murder or aggravated
murder jury trials; one murder or aggravated murder jury trial and three
felony jury trials; or three aggravated or first- or second-degree felonv
jury trials in a court of common pleas in the three years prior to making
application.
(3) Co-counsel shall satisfy all of the following:
(a) Be admitted to the practice of law in Ohio or admitted to practice pro
hac vice;
(b) Have at least three years of civil or eriminal litigation or appellate
experience;
(c) Have specialized training, as approved by the committee, on subjects
that will assist counsel in the defense of persons accused of capital
crimes in the two years prior to making application;
(d) Have at least one of the following qualifications:
(i) Experience as "co-counsel" in one murder or aggravated murder trial;
(ii) Experience as "lead counsel" in one first-degree felony jury trial;
(iii) Experience as "l.ead" or "co-counsel" in at least two felony jury or civil
jury trials in a court of common pleas in the three years prior to making
application.
(4) As used in this rule, "trial" means a case concluded with a judgment
of acquittal under Criminal Rule 29 or submission to the trial court or
jury for decision and verdict.
(B) Appellate Counsel.
!1) At least two attorneys shall be appointed by the court to appeal cases
where the trial court has imposed the death penalty on an indigent
defendant. At least one of the appointed counsel shall maintain a law
office in Ohio.

(2) Appellate counsel shall satisfy all of the following:
(a) Be admitted to the practice of law in Ohio or admitted to practice pro
hac vice;

(b) Have at least three years of civil or criminal litigation or appellate
experience;
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(c) Have specialized training, as approved by the Committee, on subjects
that will assist counsel in the defense of persons accused of capital
crimes in the two years prior to making application;
(d) Have specialized training, as approved by the Committee, on subjects
that will assist counsel in the appeal of cases in which the death penalty
was imposed in the two years prior to making application;
(e) Have experience as counsel in the appeal of at least three felony
convictions in the three years prior to making application.
(C) Exceptional Circumstances. If an attorney does not satisfy the
requirements of divisions (A)(2), (A)(3), or (B)(2) of this section, the
attorney may be certified as lead counsel, co-counsel, or appellate
counsel if it can be demonstrated to the satisfaction of the Committee
that competent representation will be provided to the defendant. In so
determining, the Committee may consider the following:
(a) Specialized training on subjects that will assist counsel in the trial or
appeal of cases in which the death penalty may be or was imposed;
(b) Experience in the trial or appeal of criminal or civil cases;
(c) Experience in the investigation, preparation, and litigation of capital
cases that were resolved prior to trial;
(d) Any other relevant considerations.
(D) Savings Clause. Attorneys certified.by the Committee prior to
January 1, 1991 may maintain their certification by complying with the
requirements of Section VII of this ru1e, notwithstanding the
requirements of Sections II(A)(2)(d), II(A)(3)(b) and (d), and II(B)(2)(d) as
amended effective January 1, 1991.

III. COMMITTEE ON THE APPOINTMENT OF COUNSEL FOR INDIGENT
DEFENDANTS IN CAPITAL CASES
(A) There shall be a Committee on the Appointment of Counsel for
Indigent Defendants in Capital Cases.
(B) Appointment of Committee Members. The Committee shall be
composed of five attorneys. Three members shall be appointed by a
majority vote of all members of the Supreme Court of Ohio; one shall be
appointed by the Ohio State Bar Association; and one shall be appointed
by the Ohio Public Defender Commission.
(C) Eligibility for Appointment to the Committee. Each member of the
Committee shall satisfy all of the following qualifications:
(1) Be admitted to the practice of law in Ohio;
(2) Have represented criminal defendants for not less than five years;
(3) Demonstrate a knowledge of the law and practice of capital cases;
(4) Currently not serving as a prosecuting attorney, city director of law,
village solicitor, or similar officer or their assistant or employee, or an
employee of any court.
(D) Overall Composition. The overall composition of the C'ommittee shall
meet both'of the following criteria:
(1) No more than two members shall reside in the same county;
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(2) No more than one shall be a judge.
(E) Terms; Vacancies. The term of office for each member shall be five
years, each term beginning on the first day of January. Members shall be
eligible for reappointment. Vacancies shall be filled in the same manner
as original appointments. Any member appointed to fill a vacancy
occurring prior to the expiration of a term shall hold office for the
remainder of the term.
(F) Election of Chair. The Committee shall elect a chair and such other
officers as are necessary. The officers shall serve for two vears and may
be reelected to additional terms.
(G) Powers and Duties of the Committee. The Committee shall do all of
the following:
(1) Prepare and notify attorneys of procedures for applying for
certification to be appointed counsel for indigent defendants in capital
cases;
(2) Periodically provide a1.l common pleas and appellate court judges and
the Ohio Public Defender with a list of all attorneys who are certified to
be appointed counsel for indigent capital defendants;
(3) Periodically review the list of certified counsel, all court appointments
given to attorneys in capital cases, and the result and status of those
cases;
(4) Develop criteria and procedures for retention of certification
including, but not limited to, mandatory continuing legal education on
the defense and appeal of capital cases;
(5) Expand., reduce, or otherwise modify the list of certified attorneys as
appropriate and necessary in accord with division (G)(4) of this section;
(6) Review and approve specialized training programs on subjects that
will assist counsel in the defense and appeal of capital cases;
(7) Recommend to the Supreme Court of Ohio amendments to this rule
or anv other rule or statute relative to, the defense or appeal of capital
cases.

(H) Meetings. The Committee shall meet at the call of the chair, at the
request of a majority of the members, or at the request of the Supreme
Court of Ohio. A quorum consists of three members. A majority of the
Committee is necessary for the Committee to elect a chair and take any
other action.
(I) Compensation. All members of the Committee shall receive equal
compensation in an amount to be established by the Supreme Court of
Ohio.

IV. PROCEDURES FOR COURT APPOINTMENTS OF COUNSEL
(A) Appointing counsel, Only counsel who have been certified by the
Committee shall be appointed to represent indigent defendants charged
with aggravated srAurder and the indictment includes one or more
specifications of aggravating circumstances listed in R.C. 2929.04(A).
Each court inay adopt local rules establishing qualifications in addition
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to and not in conflict with those established by this rule. Appointments
of coun.sel for these cases should be distributed as widely as possible
among the certified attorneys in the jurisdiction of the appointing court.
(B) Workload of Appointed Counsel.
(1) In appointing counsel, the court shall consider the nature and volume
of the workload of the prospective counsel to ensure that counsel, if
appointed, could direct sufficient attention to the defense of the case and
provide competent representation to the defendant.
(2) Attorneys accepting appointments shall provide each client with
competent representation in accordance with constitutional and
professional standards. Appointed counsel shall not accept workloads
that, by reason of their excessive size, interfere with the rendering of
competent representation or lead to the breach of professional
obligations.
(C) Notice to the Committee.
(1) Within two weeks of appointment, the appointing court shall notify
the Committee secretary of the appointment on a form prescribed by the
committee. The notice shall include all of the following:
(a) The court arid the judge assigned to the case;
(b) The case name and number;
(c) A copy of the indictment;
(d) The names, business addresses, telephone numbers, and Sup.R. 20
certification of all attorneys appointed;
(e) Any other information considered relevant by the Committee or
appointing court.
t2) Within two weeks of disposition, the trial court shall notify the
Committee secretary of the disposition of the case on a form prescribed
by the Committee. The notice shall include all of the following:
(a) The outcome of the case;
(b) The title and section of the Revised Code of any crimes to which the
defendant pleaded or was found guilty;
(c) The date of dismissal, acquittal, or that sentence was imposed;
(d) The sentence, if any;
(e) A copy of the judgment entry reflecting the above;
(f) If the death penalty was imposed, the name of counsel appointed to
represent the defendant on appeal.
(g) Any other information considered relevant by the Committee or trial
court.

(D) Support Services. The appointing court shall provide appointed
counsel, as required by Ohio law or the federal Constitution, federal
statutes, and professional standards, with the investigator, mitigation
specialists, mental health professional, and other forensic experts and
other support services reasonably necessary or appropriate for counsel to
prepare for and present an adequate defense at every stage of the
proceedings including, but not limited to, determinations relevant to
eompetency to stand trial, a not guilty by reason of insanity plea, cross-
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examination of expert witnesses called by the prosecution, disposition
following convietion, and preparation for and presentation of mitigating
evidence :n the sentencing phase of the trial.

11

V. MONI'I`ORING; REMOVAL
(A) The appointing court should monitor the performance of assigned
counsel to ensure that the defendant is receiving competent
representation. If there is compelling evidence before any court, trial or
appellate, that an attorney has ignored basic responsibilities of providing
competent counsel, which results in prejudice to the defendant's case,
the court, in addition to any other action it may take, shall report this
evidence to the Committee, which shall accord the attorney an
opportunity to be heard.
(B) Complaints concerning the performance of attorneys assigned in the
trials or appeals of indigent defendants in capital cases shall be reviewed
by the Committee pursuant to the provisions of Section III(G)(3), (4), and
(5) of this rule.

VI. PROGRAMS FOR SPECIALIZED TRAINING
(A) Programs for Specialized Training in the Defense of Persons Charged
With a Capital Offense.
(1) To be approved by the Committee, a death penalty trial seminar shall
include instruction devoted to the investigation, preparation, and
presentation of a death penalty triai.
(2),The curriculum for an approved death penalty trial seminar should
include, but is not limited to, specialized training in the following areas:
(a) An overview of current developments in death penalty litigation;
(b) Death penalty voir dire;
(c) Trial phase presentation;
(d) Use of experts in the trial and penalty phase;
(e) Investigation, preparation, and presentation of mitigation;
(f) Preservation of the record;
(g) Counsel's relationship with the accused and the accused's family;
(h) Death penalty appellate and post-conviction litigation in state and
federal courts.
(B) Programs for Specialized Training in the Appeal of Cases in Which the
Death Penalty has been Imposed.
(1) To be approved by the Committee, a death penalty appeals seminar
shall include instruction devoted to the appeal of a case in which the
death penalty has been imposed.
(2) The curriculum for an approved death penalty appeal seminar should
include, but is not limited to, specialized training in the following areas:
(a) An overview of current developments in death penalty law;
(b) Completion, correction, and supplementation of the record on appeal;
(c) Reviewing the record for unique death penalty issues;
(d) Motion practice for death penalty appeals;
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(e) Preservation and presentation of consti+utional issues;
(f) Preparing and presenting oral argument;
(g) Unique aspects of death penalty practice in the courts of appeals, the
Supreme Court of Ohio, and the United States Supreme Court;
(h) The relationship of counsel with the appellant and the appellant's
family during the course of the appeals.
(i) Procedure and practice in collateral litigation, extraordinary remedies,
state post-conviction litigation, and federal habeas corpus litigation.
(C) The sponsor of a death penalty seminar shall apply for approval from
the Committee at least sixty days before the date of the proposed
seminar. An application for approval shall include the curriculum for the
seminar and include biographical information of each member of the
seminar facultv.
(D) The Committee shall obtain a list of attendees from the Supreme
Court Commission on Continuing Legal Education that shall be used to
verify attendance at and grant Sup.R. 20 credit for each Committee-
approved seminar. Credit for purposes of this rule shall be granted to
instructors using the same ratio provided in Rule X of the Supreme
Court Rules for the Government of the Bar of Ohio.
(E) The Committee may accredit programs other than those approved
pursuant to divisions (A) and (B) of this section. To receive accreditation,
the program shall include instructions in all areas set forth in divisions
(A) and (B) of this section. Application for accreditation of an in-state
program may be made by the program sponsor or a program attendee
and shall be made prior to the program. Application for accreditation of
an out-of-stat.e program may be submitted by the program sponsor or a
program attendee and may be made prior to or after completion of the
program. The request for credit from a program sponsor shall include the
program curriculum and individual faculty biographical inforrnation. The
request for credit from a program attendee shall include all of the
following:
(1) Program curriculum;
(2) Individual faculty biographical information;
(3) A written breakdown of sessions attended and credit hours received if
the seminar held concurrent sessions;
(4) Proof of attendance,

VII. STANDARDS FOR RETENTION OF SUP.R. 20 CERTIFICATION
(A)(1) To retain certification, an attorney who has previously been
certified by the Committee shall complete at least twelve hours of
Committee-approved specialized training every two years. To maintain
certification as lead counsel or co-counsel, at least six of the twelve
hours shall be devoted to instruction in the trial of capital cases. To
maintain certification as appellate counsel, at least six of the twelve
hours shall be devoted to instruction in the appeal of capital cases.
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(2) On the first day of July of each year, the Committee shall review the
list of certified counsel and revoke the certification of any attorney who
has not complied with the specialized training requirements of this ruie.
An attorney whose certification has been revoked shall not be eligible to
accept future appointment as counsel for an indigent defendant charged
with or convicted of an offense for which the death penalty can be or has

been imposed.
(B) The Committee may accredit an out-of-state program that provides
specialized instruction devoted to the investigation, preparation, and
presentation of a death penalty trial or specialized instruction devoted to
the appeal of a case in which the defendant received the death penalty,
or both. Requests for credit for an out-of-state program may be
submitted by the seminar sponsor or a seminar attendee. The request for
credit from a program sponsor shall include the program curriculum and
individual faculty biographical information. The request for credit from a
program attendee shall include all of the following:
(1) Program curriculum;
(2) Individual faculty biographical information;
(3) A written breakdown of sessions attended and credit hours received if
the seminar held concurrent sessions;
(4) Proof of attendance.
(C) An attorney who has previously been certified but whose certification
has been revoked for failure to comply with the specialized training
requirements of this rule must, in order to regain certification, submit a
new application that demonstrates that the attorney has completed
twelve hours of Committee approved specialized training in the two year
period prior to making application for recertification.

VIII, RESERVED

IX. EFFECTIVE DATE

(A) The effective date of this rule shall be October 1, 1987.
(B) The amendments to Section II(A)(5)(b), Section III(B)(2), and to the
Subcommittee Comments following Section II of this Rule adopted by the
Supreme Court of Ohio on June 28, 1989, shall be effective on July 1,
1989.
(C) The amendments to Sections I(A)(2), I(A)(3), I(B), and lI, and the
addition of Sections I(C) and IV, adopted by the Supreme Court of Ohio
on December 11, 1990, shall be effective on January 1, 1991.
(D) The amendments to this rule adopted by the Supreme Court of Ohio
on April 19, 1995, shall take effect on July 1, 1995.
(E) The amendment to Sup. R. 20 adopted by the Supreme Court on
December 4, 2002, shall take effect on January 6, 2003.
(F) The amendment to Sup. R. 20 adopted by the Supreme Court on
February 1, 2005, shall take effect on March 7, 2005.
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charged, whether felonies or misclemeanors or boh7, are of
the same or.similar charactec or are hased on the sarne act
or transaction, or are based on two or more acts or
transac!ions connected together or constituting paits of a
common scheme or pian, or are part of a cemse of
cdniinal conduct.

(13) Joinder of defendants. Two or more defendants
mav be char_ed in the sarne h+dictment, information or
compiai.it if they are alleged to have particioated in the
same act or transacaon or in the same serie.s of aets or
transactions constituthig un offense or offenses, or in the
same eour.se o: criminal conduct. Such defendants mav he
cha:ged in one or more counts together or separatelv, and
all of the defendants need not be chargcd in cach count.

RULE 9. CYarrant or Summons Upon In-
dictment or Information

(A) Issuance. Upon the request of the ptrosecnting
attomev the clerk shall forthwith issue a varrant for each
defendant named in the indictment or in the infocnation.
The clerk shali issue a summons instead of a warrant
where the defendant has been released pm;rtant to Rule
46 and is indicted for the same offense for which he was
bound over pur.simnt to Rule 5. In addition, the clerk shall
issue a summor.s instead of a warrant upen the request of
the prosecuting attorney or by direction of the court.

Upon like request er direction, the cderk shall issue
more then one varrant or summmrs for the same defen-
dant. He shall de1-iver the warrant or sumnrons to anY
offrcer authorized bv law to exeeute or serve it. If a
defendant fails to appear in response to eummons, a
warraat Shall issuo.

( B) Form of warrant and summons.
(1) Warrant. The form of the warrant shall he as

p'ovided in Rule 4(C)(I) except that it shall be signed ))y-
the eourt or clerk. It Shall dascnbe the offense charged in
ti±e indictment or infennation. A copy of the inclictnient or
information shall be attached to the warrant ^ihich shall
command that the defendant be arrested and brought
before the court issuiua the warrant without unnecessary
delay.

(2) Summons. The summons Shall be in the same form
as the warr^mt, except that it shall not cominand'hat the
defendant be arrested, but shall order the defencLint to
appear before tiie court at a stated time and place and
inform him that he may be arrested if he fails to appear ut
the time and place stated in the smmnons. A copy of Jre
indictment or informafion shall be attaehel to the sum-
mons.
{C) Execution orservice;return.
71) Execution or service. Warrants sball he exec-,ited or

summons served as provided in Rulc 4t.D) and tLe
arrested person Shall be treated in aceottlitice unth Rule
4(E)(i).

(@) Return The oCficer exeeuting a wmrant shall make
return thereof to the con+.t.

4Vhen the person servingi summons is nnable to seive a
copy of the summons ivithin Rxenty-etght davs of the date
of issuance, he shulL endorse that fact and the reasons
there:ar on the sununons and retuin the sunmions and
copies to the clork, who Shall make the appropriatc entry
on the appearance docket,

At the request of the prosemuting nttornec madc at nnv
time while tlie indictmenl or inforination :,s pending, n
warrant leturned nnexecuted and not oancelled, er t
smnmcns retrmted unserved. or a copy thereof, mav be

delivered bv the clerk to the .slreuff or otlrer authoaized
person for esecution or seivice.

!Amended, eff i-I. '5)

RULE 10. Arraignment

(A) 9rraignment procedure. Arraignment sltall be
conducted in open crmt, and shall consist of reading the
indictment, information or complaint to the defendant, or
stating to irim the substance of the cltaige, and calling on
him to plead thereto. The defendant may in open court
waive the reading of the indictment information, or
cwmplaint. The defendant Shall be given a copy of the
indictinent, information, or complaint, or shall ackni
edge receipt thereof, before beia4 called upoa to plead.

(R) Presence of defendant Tne defendant must he
present, except that the court, with the written consent of
the defendant anrl the approval of flre prosecuting attor-
nev, may permit arraignment without the presence of the
defendant, if a plez of not guilty is entered.

(C) Explanation of rights. When a defendant not
represented by counsel is brought befme a court and
called upon to plead, the judge or magistrate Shall cause
him to be informed and shall determine that he nnder
stands all of the following:

(1? Hehas a right to retain counsel even if be intends to
plead €silty, and has a right to a reasonable conflnuance in
the pmceedings, to secure connsel.

(2) He has a right to counsai, and the right to a
reasonable continuance in the prooeeding to secuw-e coun-
sel, and, pursuant to Crini. R. 44, the right to have counsel
tusiened without cost to himself if he is unable to empbv
counsel.

(3) He htu a right to hafl, if the offense is ba(lable.
(4) He need make no statement at any point in the

proceeding, but any statement made can and niay be used
against him.

lD) Joint arraignment. If there are miutipie cefen-
dants to be arraigned, the judge o:- magistrate may by
general announcement advise them of their ri¢hts as
prescribed in this rule.

(.9inended, eff 7-7-90)

RULE 11. Pleas, Rights Upon Plea

(A) Pleas. A defendtmf may plead not guilty, not guilh+
by reason of in,sanitv, guilty or, widi the consent of the
court, no contest. A plea of not guilty by reason of insanitv
shali be made Ln wziting b eitber the defer,dant or the
defendant's attotney. All ot^er pieas may be made or0y.
T1ie pleas of not guiltv and not guilty by' reason of insaniry
may be joined. If a defendant refuses to plead, the oourt
Shall enter a plea of not guilty on behalf of the defendant.

(B) Effect of guilty or no contest pleas. With refer-
ence to the offense or offenses to which the plea is
entered:

(1) The plea of gviltv is a oomplete admission of the
de`endanes guik.

(2l The plea of no contest is not an admission of
defendant's guilt, bnt is an admission of the truth of the
facts alleged in the indictment, information, or complaint,
tmd the plaa or admission Shall not be used against the
defendant in anv subseeuent civfl or criminal nroeeeding.

(3) Whea a plear of guilty or no contest is accepted
prrniant to this nile, the court, except as oro,dded in
dhi.sions (C')(3) and (4) of titis nrle, shall proeeed with
sentencfr;g uader Crim. R. 32.
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{C) Plcas of guilty and no contest in fclony cases,
(3) Where irt a felony case the defendant is unrepre-

sentedbycounselthecourtshallnotaoceptapleaofguilty
or no oontest unless the defenda nt, aftcr being re.^a<iviaed
that he or she has the right to be r€presented by retained
counsel, or pvrsuant to Crim. R. 44 by appointed counsel,
waives this right.

(3) In felony cases the court mny refuse to accept a plea
of guilty or a plea of no contest, and shall not accept a plea
of guilty or no contest without first addreseing the defen-
dant personally and doing al1 of the following:

(a) Iietermfning that the defendant is maUng the plea
voluntanly, with understanding of the nature of the
charges and of the maximum penalty involved, and, if
applicable, that the defendant is not eligible for probation
or for the imposi6on of community control sanctlons at :he
sentencing hearing.

(b1 Informing the defendant of and determining that
the defendant undezstands the effect of the plea of guilty
or no contest, and that the court, upon acceptance of the
plea, may proceed uith judvnent and sentence.

(c) Informing the defendant and detennining that tbe
defendant understands that by the piea the defendant is
waiving the rights to jury trial, to confront vritnesses
against hin or her, to have eompulsory process for obtain-
ing cvitnesses in the defendant's favor, and to require the
state to prove the defendant's gtilt beyond a reasonable
doubt at a trial at which the defendant cannot be com-
pelled to testify against himself or herself,

(3) With respect to aggravated murder oommitted on
end after January 1, 1974, the defendant shall plead
separatelp to the charge and to each specification, if any. A
plea of guilty or no eontest to the charge waives the
defendant's nght to a jury trial, and before accepting a nlea
of gullty or no contest the court shall so advise the
defendant and determine tiatthe defendant understands
the consequerrces of the plea.

If the indictment contains no specification, and a plea of
guilty or no contest to the charge is accepted, the court
shall impose the sentence provided by law.

If the indictment contains one ormore specirieations,
and a plea of guilty or no contest to the charge is accepted,
the court may dismiss the specifications and impose
sentence aecordingly; in the interests of justice.

If the indictment contains one or rnore sneci5ca5ons
that are not cHsmissed upcn acceptance of a plea of guilty
or no contest to tSe charge, or if pleas of bnrilty or no
contest to both the charge and one or more specifications
are accepted, a court composed of three judges shatl; (a)
determine vrhether +he offense was ago avated murder or
a lesser offense; and (b) if the offense is determined to
have been a lesser offense, impose sentence aocordingly;
or (c) if the offense is determined to have been aggravated
murder, proceed as provided by law to determine the
presence or absence of the specifled aggravating circum-
stances and of mitigating circumstances, and impose
sentence aecordingly

(4) With respect to ali other cares the court need not
tzke tesflmony upon a plea of guilty or no contest.

(I)) Misdemeanor cases involving serious offenses.
]n misdemeanor cases involving serious offenses the court
mav reiuse to accept a plea of guilty or no contest, and
shall not accept sueh plea without first addressing the
defendant personally and informing tbe defendar.t of the
effect of the pleas of ouilty, nc= contest, and not guilty and
determining that the defendar,t is maangg the plea vohm-
tanly. Whese the defendant is unrepresented hy connsel
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the court shalJ not aecei+ a pleu nf guilty or no contest
unless the defenriant, a!ter being readvised that he or she
ius the rightto be repeesented by retalned cormsel, or
pursuant to Com. B. 44 by appoinfed eounsel, waives this
right.

( E) Misdemeanor cases envoiving petty offenses.
In misdemeanor cases involving petty offe:ses the eourt
may refuse to accept a piea of guilty or no contest, and
shzll not accept such plea without nrst informing the
dePendant of the effect of the pleas of guiity, no contest,
and not gui':ty.

The eounsel provicions of Crum. R. 44(B) and (G) apply
to division (E) of this rule.

(F) Negotlated plea in felony cases. Rrnen, in fnlony
cases, a negotiated plea of guilty or no contest to one or
more offenses charged or to oue or more other or lcsser
offenses is offered, the undelyJng agreement upon which
the plea is based shall be stated on the record Ju aperr
court.

(G) Refusal of court to accept plea. If the court
refuses to acoept a plea of guilty or no contest, the court
shall enter a plea of not guilty on behalf of the defendarrt.
In such cases neither plea shali be admissible in evidence
nor he the subject of comment by the prosecvting attorney
or court.

!H) Defense of insanity. The defense of not guilty by
reason of insanity must be pleaded lat the time of arraion-
ment, except that the court for good cause ahown shall
perrnit such a plea to be entered at any fime before trfal.

(Arnended, e(f 7-1-78; 7-i-80; 7-1-98) '

RULE 12. Pleadings and Motions Before
Trial: Defenses and Objections

(A) Pleadings and motions. Pleadings in oriminal
proceedings shall be the complaint, and the indictment or
information, and the pleas of not guilty, not guilty by
reason of insanity, guilty, and no contest. All other nleas,
demurrers, and motions to quash, are abolished. Defenses
and objecfions raised before tdal which heretofore could
have been raised by one or more of them shall be raised
only by motion to dismiss or to grant appropriate relief, as
provided in these rule.s.

(B) Filing with the court defined. The filing of
documents with the court, as required bv these rules, shall
be made by fi13q them with the cle:dc of court, except that
the judge may permit the documents to be filed with the
judge, in which event the judge shall note the 13lLrg date
on the documents and transmt them to ihe clerk. A court
may provide, by local rules adopted pursuant to the Rules
of Superintendence, for the BGng of documents by elec-
tmnic means. If the court adopts such local ndes, they
shall include a11 of the following:

(1) the complaint, if permittei3 by local rule.s to be filed
eleetronically, shall comply with Crim. R. 3.

(2) any signature on electronicaily transmiteed docu-
ments shall be considered that of the attomev or party it
purports to be for all purposes. If it is established that the
documents were transmitted wfthout anthority, the court
shall order the flling stricken.

(3) a provision shall speoify the days and hours during
which electronically transmStted documents will be re-
ceived by the court, and a provision shall specify when
documents received electronieally will he considered to
have been filed.

(4) an,v document filed electronically tnat requires a
filing fee may be rajected by the clerk of court unless the
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RULE 51. Exceptions Unnecessary

An exception, at any stage or step of the case or matter,
is unnecessary to iay a foundation for review, whenever a
matter has been called to the attention of the court bv
objection, motion,or otherwise, and the court has ruled
thereon. . , , .

RULE 52. Harmless Error and Plain Error

(A) Harniless erron Any error,defect, irregularity, or
variance which does not affectsubstantial rights:shall be
disregarded.

(B) Plain error. Plain errors or defects affecting sub-
stantial rights may be noticed although they were not
brought to the attention of the caurt. .

RULE 53. Reserved

RULE 54. Amendment of. Incorporated
Civil Rules

An amendment to or rescission of any provision of the
Ohio RuiesofCivil Procedurewhicb has been incorpo-
rated by reference in these rules, shall, - without the
necessity of further action, be incoeporated by reference in
these rules uuless the amendmentor rescission specifies.
otherwise, effective on the effective date of the.amend-
ment or rescission. .. . . . .

RLT.E55.: Records

(A) Criminal appearance docket. The clerk shall
keep a criminal appearance docket. Upoa the commence-
ment of a criminal action the clerk shall assign each action
a number. This number shall be placed on the first page,
and every continuation page, of the appearance docket
whieh concerns the particular act5on. In addition this
number and the names of the parties shall be placed on
the case file and every paper filed in the ac5on.

At the time the action is commenced the ^derk shall
enter in the appearance docket the names, except as
provided in Rule.B(E), of the parties in full, the names of
counsel and index the action by the name of each defen-
dant. Thereafter the clerk shall chionologicallv note in the
appearance docket all: process issued and retums, pleas
and motions, papers filed in the ac¢on, orders, verdicts
and judgments. The notations shall be brief but shall show
the date of filing and the substance of eacb order, verdict
and judgment.

An action is commenced for purposes of this rule by the
earlier of, (a) the filing of a complaint, uniformtmffic
ticket, citation, indictinent, or information with theclerk,
or (b)the receipt by the clerk of the caurt of common
pleas of.a bind over order underRule 5(B)(4)(a).

(B) Files. AIl papers filed in a case shall be filed in a
separate file folder and on or after July 1, 1986 shall not
exceed 8 inches x 11 inches in size and without backing or
. .. . . .cover.

(C) Other books and records- The clerk shall keep
such otherbooks and records as required by law and as the
supreme court or other oourt may from time to time
recuire.

(D) Applicability to courts not of record. In courts
not of record the notations required by subdivision (A)

shall be placed on a separate sheet orcard kept in the ffie
folder.

(Amended, eff 7-1-85)

RLZE 57. Rule of court; procedure not
otherwise specif'ied

(A) Rule of court.
(1) The expression "'rule of court" as used in these rules

means a rule promulgated by the Supreme Court or a role.
concerning local practice adopted by another court that is
not inconsistent.with the rules promulgated by the Su-
preme Court and is filed with the Supreme Court.

(2) Local rulesshaIl be adoptedonly after the court
gives appropriate npticeand an opportunfty for comment.
If the court deterniines that there is an immediate need
for a rule, thecourt may adopt the mle without prior
notice and opportunity for comment, but prompdy shall
afford notice and opportunity for comment.

(B) Procedure not othensise specified. If no pioee-
dure isspecifically prescribed by rule, the crourt may
proceed in any lawful manner not inconsistent with these
rules of criminal procedure, and shall look to the rules of
civil procedure and to the applicable law if no rule of
criminal procedure exists.

(Amended, eff 7-1-94)

RULE 58. Forms

The forms contained in the Appendix of Forms which
the supreme court from time to time may approve are
illustrative and not mandatory.

RULE 59. Effeetive date

(A) Effective date of rules. These rules shaL take
effect on July 1, 1973, except for rules or portions of rules
for which a later date is specified, which shall take effect
on such later date. They govern all proceedings in actions
brought after they take effect, and also all further proceed-
ings in actions then pending, except to the extent that their
application in a particular action pending when the rules
take effect would not be feasible or would work injustice,
in wbich event the fonner procedure appIIes.

(B)Ef£ective date of amendments. The amend-
ments submitted by the Supreme Court to the general
assembly on January 10, 1975,-shall take effect on July 1,
1975. They govern aIl proceedings in actions brought after
they take effect and also all further proceediugs in actions
then pending, except to the extent that their appIIcation in
a pariicular action pending when the amendments take
effect would not be feasible or would work injustice, in
whi6h event theformer procedure applles.

(C) Effective date of amendments. The amend-
ments submitted by the Supreme Court to the general
assemblyon January 9, 1976 shall take effect on July 1,
1976. They govern all proceedings in actions brougbt after
they take effect and aiso all further proceedings in actions
then pending, except to the extent that their application in
aparticular action pending when the amendments take
effect would not be feasible or would work injustice, in
whieh eventthe former procedure applies.

(D) Effective date of amendments. Theamend-
ments submitted by the SupremeCourt to thegeneral
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RULE 201. Judicial Notice of Adjudicative Ru1c
110 Offers of Pleas, and He;ateInedmisslbility of Pleas

Facts
. ,

Sta!ements

(A) Scope of r-ule. This nile ooverns ouly judicial 411. Liability Inswance

notice of adjudfcative facts; i.e., the fae*s of the case.
(B) Kinds of facts. A judieially noticed fact must be

one not subject to reasonable dispute in diat it is either (1)
genera4y known witAin the territorizl juris'diction of the
trial courc or (2) capable of accurate and ready determi-
nation by resort to sourees whose accuracy cannot reason-
ably be questioncd.

(C) When discretionary. A court niay take judicial
notice, whether requested or not.

(C) When mandatory. A court shall take judicial
notice if requested by a party and supplied .vith the
necsssaryinfornration.

(E) Opportunity to be heard. A party is entitled upon
timely request to an opportunity to be heard as to the
propriety of taldng judicial notice and the tenor of the
matter noticed In the absen.=e of prior notification, the
request may be made after judicial notice has been taken.

(F)'li:me of taking not.ice. Judicial notice may be
taken ata-ny stage of the nroceedir.g.

(G) Instructing jury. In a civil action or proeeeding,
the court.shall instruct the jury to accept as eonclusive any
fact judicially noticed. In a criminal case, the eourt shall
instruot the jury that it may, but is not reqtrired to, aa,-ept
as conclcsive any fact judicially noflced,

ARTICLE III '
PRESUMPTIONS

Rtile
301. Pxesumotlons in General in CiviL AMions and Prnceedinc^s

302. [Reserved)

RU1.E 301. Presumptions in General in
Civil Actions and Proceedings

In all civil actions and proceedings not otherwise pro-
vided for by statute enacted by the General Assembly or
by these rules, a presumpticn imposes on the party against
whem it is direoted ehe burden of going forward with
evidence to rebut cr meet the presurnption, but does not
shift to such party the burden of proof in I1he sense of the
nsk o°non-persuasion, which remains throughout the trial
upon the party on whom it was originaily, cast.

RULE 302. [Reserved]

ARTICLE IV
RELEV.ANCY A.VD ITS LIMITS

Ruie
491. Defivition of'Relevant Evidence"
4G2. Relevant Evidence Ge,nera]y Admissible; .rrelevant Evi-

dence Ltedmis;:ble
406. Exclusion o4 Helevant Evidence mi Grounds of PrejucLce,

Cnnfum'oq rn' llndce De!ay
404, Charaeter Evidence Not Admissible to Prove Condoct;

Exceptions; Othcr Comcs
405. Methods of Prwir:g C6arecter,
406. Habr^ Roctine Practice
407- Subsev,uent Remedial Measures
409. lam*romise and OII"ers to Coopromise
408. Paym,^ent of Medloal aad Similar Expenses

RULE 401. Definition of "Relevant Evi-

dence°

"Relevant evidence° means evidence having any ten-
dency to make the e5stonce of auv fact that is of
consequence to the determination of the action more
probable or less probable tham it would be without the
in,idence.

RULE 402. Relevant Evidence Generally
Admissible; Irrelevant Evidence Inadmissible

AIl relevant evidence is admissible, except as othenvfse
provided by the Constitution of the United States, by the
Constitution of the State of Oh;o, by statute enac.ed by
the General .Sssembly not in conflict with a rule of the
Supreme Court of Ohio, by these rules, or by other rules
presoribed b,v the Supreme Cour, of Ohio. Evidence
which is not relevant is not admissible.

RULE 403. Exclusion of Relevant Evi-

dence on Grounds of Prejudice, Confusion, or

Undue Delay

(A) Excfusion mandatory. Although relevanL evi-
dence is not adm:ssible if ia prebative value is substan-
tially outweighed by the danger of unfair prejudice, of
confusion of the issues, or of misleading the jury

(B) Exclusion disereflonary. Although relerznt, evi-
dence may be excluded if its probative value is substan-
tially outweigbed by considerations of undue delav, or
needless presentation of cumu]ative evidence.

(Amended, eff 7-i-96)

RULE 404. Character Evidence Not Ad-

missible to Prove Conduct; Exceptions; Other
Crimes

(A) Character evirlence generally. Evidence of a
person's character or a trait of his character is not admis-
sible for t-he purpose of proving that he acted in confor-
mity therewith on a particular occasion, subject to the
following exceptions:

(1) Cnaracter of accused. Evidence of a pertinent trait
of his character offered by an accused, or by the prosecu-
tion to rebut the same is admissible; however, in prosecu-
tions for rape, gross sexual imposition, and prostitution,
the e.xcepttens pro.dded by satute enacted by t6e General
Assemblv are ap plicable.

(2? Character of vtctim. Evidence of a pertinent trait of
character of the victim of the crfine offered by an aecused,
or by the prosecuton to rebut the same, or evidence of a
character trait of peacefiilness of the.deN_m offered by the
p:rosecution in a homicide case to rebut evidence that the
victim was the first aggressor is admissible; however, in
prosecutions for rape, gross sexud imposition, and prosti-
tution, the exceptions provided by statute enacted by the
Genera: Assemblv are applicable.

(3) Character of witness. Evidenoe of ilte charaeter of a
svitness on the issue of credibilih, is adrnissib:e zs prnv^ded
in Rules 607, 608, and 609.
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(B) Other crimes, wrongs or acts. Evidence of the
other crimes, wrongs, or acts is not admissible to prove the
character of a person in nrder to show that be acted in
conformity therewith. It may, however, be admisstble for
other purposes, such as proof of motive, opportunity,
intent, preparation, plan, knowledge, identity, or absence
of mistake or accident.

RULE 405. Methods of Proving Character

(A) Reputation or opinion. In all cases in which
evidence of character or a trait of character of a person is
admissible, proof may be made by testimony as to repu-
tation or by testimony in the form of an opinion On
cross-exzmination, inquiry is allowable into relevant spe-
cific instances of conduct.

(R) Specific instances of conduct. In cases in which
clraracter or a trait of character of a person is an essential
element of a charge, claim, or defense, proof may also be
made of specific instlnees of his conduct.

RULE 406. Habit; Routine Practice

Evidence of the habit of a person or of the routine
practice of an organization, whether corroborated or not
and regardless of the presence of eyewitnesses, is relevant
to orove tlrat :he conduct of the person or organization on
a particular occasion was in conformity w;th the habit or
routine practice.

RULE 407. Subsequent Remedial Mea-
sures

When, after an injury or harm allegedly caused by an
event, measures are taken which, if taken previously,
would have made the injury or harm less likely to occur,
evidence of the subsequent measures is not admissible to
prove negligence or culpable conduct in connection with
the event. This rule does not reqnire the exclusion of
evidence of subsequent measures when offered for an-
other nurpose, such as proving ownership, control, or
feasibifity of precautionary measures, if cbntroverted, or
impeachment.

(Amended, eff 7-1-00)

RULE 408. Compromise and Offers to
Compromise

Evidence of ( 1) fumishing or offering or promi.sing to
turnish, or (2) accepting or offering or promising to accept,
a valuable consideration in compromising or attempt.nv to
compromise a claim which was disputed as to eitier

dity or amount, is not admissible to prove liabilit,v for or
invalidity of the claim or its amount. Evidence of conduct
or statements mede in compromise negotiations is likewise
not admissible. This mle does not require the exclusion of
any evidence ot,hervrise discoverable merely because it is
presented in the course of compromise negotiations. This
rule also does not require exclusion when the evidence is
offered for another purpose, such as proving bias or
prejudice of a witness, negativing a contenflon of undue
delay, or proving an effort to obstruct a criminal investi-
gation or prosecution.

RULE 409. Payment of Medical and Simi-
lar Expenses

Evidenee of furnishting or offering or promising to pay
medical, hospital, or similar expenses occasioned by an
iniury is not admissi'ole to prove liability for the injury.

RtiLE 410. Inadmissibility of Pleas, Offers

of Pleas, and Related Statenients

(A) Except as provided in division {B) of this rule,
evidence of the following is not admissible in any oivil or
criminal procaeding against the'defendant who made the
plea or who was a partieipant personally or through
counselin the piea ducussions:

,1) A plea of guilty tlrat later was withdrawn;
(2) A plea of no contest or the equivalent plea fror+-;

another jurisdiction;
(3) A plea of guilty in a violations bureau;
(4) Any statement made in the course of any proceed-

ings under Rule 11 of the Rules of Criminal Procedure or
equivalent procedure from another junsdiction regarding
the £oregoing pleas;

(5) Any statement made in the course ac plea discus-
sions in which counsel for the prosecuting authority or for
the defendant was a participant and that do not result in a
olea of guilty or that result in a plea of guilty later
withdrawn.

(B) A statement otherwiseinadmissible under this mle
is admissible in either of the fcllou4ng:

(1) Any proceeding in which another statement made
in the course of the same plea or plea discussions has been
introduced and the statement should, in fairness, be
considered conteinporaneously with it;

(2) A criminal proceeding for perjury or fase statement
if the statement was made by the defendant under oath, on
the record, and in the presence of counsel.

(Amended, eff 7-1-91)

RULE 411. Liabilitv Insurance

Evidence that a person was or was not insured against
Hability is not admissible upon the issue whether he acted
negHgently or other,vise wrongfully. Tlds rule does not
require the exclusion of evidence of insumnce against
$abillty when offered for another purpose, such ss proof of
agency, ownership or control, if controverted, or bias or
prejudice of a witness.

ARTICLE V
PRIVILEGES

Rule
501. General Rule

RULE 501. General Rule

The privilege of a witness, person, state or polittcal
subdivision thereo= shaL1 be govemed by statute enacted
by the General Assembly or by principles of common law
as interpreted by the courts ofpthis state in the light of
reason and experience.

ARTICLE VI

WITNESSES

Rule
601. Genera! Rule of Competency

602. Iaok of Personal Knowiedge
603. Oath or Affirmation
604. Internroten;
605. Cormpetency of Judge as Wttness
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(1) If the statement is offered solely for the purpose of
impeaching the witness, the witness is afforded a prior
opportunity to explain or deny the statement and tbe.
opposite party is afforded an opportunity to interrogate
the witness on the statement or the interests of.justice
otherwise require; . . '.

(2) The subject matter of the statementiss one of the,
following: ".

(a) Afactthatisofconsequencetothedeterminationof
the action other than the credibilitv of a witness;

(b) A fact that may be shownby extrinsic evidence
under Evid. R 608(A),609, 616;A), 616(B) or 706;

(c) A fact that may be shown by extrinsic evidence
under the common law of impeachment if not in conflict
with the Rules of Evidence.

(C) Prior inconsistent conducL During examination
of a witness, conduct of the witness inconsistent withthe
witness's testimony may be shown toimpeach. If offered
for the sole purpose of impeaching the witness's testimony,
extrinsic evidence of the prior inconsistent conduct is
admissible under the same circumstances as provided for
pxioriiiconsistentstatements by Evid. R. 613(B)(2).

(Amended, eff 7-1-98)

RD'LE 614. CaIling and Interrogation of
tnesses by Court

(A) Calling by court. The court mai; on its own
motion oratthe suggestion of a party, eallwitnesses, and.
all parties are entitled to cross-examine witnesses thus
called. . . . " .

(B) Interrogation by court. The court may interro-
gate witnesses, in an impartial manner, whether called by
itself or by a party.

(C) Objections. Objections to the calling of witnesses
by the court or to interrogation by it may be made at the
tlme or at the next available opportunity when the jury is
not present „

R'ULE 615. Separation and Exclusion of

%itnesses '

,. (A) Exceptasprovidedindivision(B).offlusrnile,atthe
request of a party the court shall order witnesses.excladed
so that they cannot bear the testimony of other witnesses,,
and it. may make the order of its own motion.9n order
directing the'ezclusion or'separation' of witnesses or the
like, ingeneral terms without specifrcation of other or
additional linutations, is effective only to require the
excluson of witnesses fromthe hearing during the testi-

ony-of:otber witnesses.
I(B) This rule_does not authorize exclusion of any of the

following persons from.the hearing:
(1)a oartywlio is a natural person;
(2) an ofBceror employer of a party that is not a natural

person designated as'.its representative by its attorney;
(3) a person whose presence is shown by a party to be

essential to the presentation of the party's cause; .
1 (4) in a criminalproceeding,.a victim of the chazged

offense to the extent that the viciim's presence is autho-
rized by statute enacted by the General Assembly. As used
in ihis rule, "victim" has the same meaning as in the
psovisions of the Ohio Constitution providing rights for,
victims of crimes. .

(Amended, eff F-1-01; 7-1-03)

RULE 616. Methods of Impeacbment

In additton to other methods, a witness may be im-
peached byany of the following methods:

(A) Bias. Bias, prejudice, interest, orany motive to
misrepresent may be shown to impeach the witness either
by examination of the witness or by extriusic evidence.

(B) Sensory or mental defect A defect of capacity,
ability, or opportunity to observe, remember, or relate may
be shown to impeach the witness either by examination of
the witness or byextinsic evidence.

(C),Specifin contradiction. Facts contradicting a wdt-
ness'stestimony ma,vbe. sLown for the purpose of im-
peaching the witness's testimony. If offered for the sole
purpose of impeaching a witness's testimony, extrinsic
evidence of contradiction is inadmissible unless the evi-
dence is one of the following:

(1) Permitted'b,v Evid. R. 608(A), 609, 613, 616(A),
616(B), or 706; '- "•^

(2) Permitted by the common law of impeachment and
noi in conflict with the Rules of Evidence.

(Effective 7-1-91; amended, efE7-1-98) . . .

ARTICLE VII
OPINIONS AND EXPERT TESTIMONY

RULE i01, Opinion Testimony by Lay Wit>

nesses . _ _ . . . . . . , . .,

If the wimess is not testifying as an exprt, the witness'
testimonv in the fonn of opinions or inferences is limited
to those opinions or infeiences'which are (1) rationally
based on the pemeption of the witness and (2) helpful to
a clear understanding of the witness' testimony or the
determination of a fact in issue.

(amended, eff 7-1-07) ' - "

RULE 702. Testimony by Experts

A watnessmay testify as an expert if aIl of the following

(A) The wimess' testimonv either relates to matters
beyond the knowledge or experiencepossessed by lay
persons or dispels a misconception common among la,v
persons; " :. . . . . . . .. . . ,

(B) The witness is qualified as an expert by specialized
Imowledge, sloll„ experience, training, or- education re-
garding the subject matter of the testimony;

(C) The wdtness' testimonv is'$zsedon reliable scien-
tific, technical, or other speciaHzed information; To the
extent that the testimony reports the result of a procedure,
test,:or experiment, the testimony is reliable only if all of
the'following apply: . ... ..

(1) The theory upon which the procedure, test, or
experiment is based is objectively verifiable or is validly
derived from widely accepted knowledge, facts, or prin-
ciples; . . .

(2), The design of the procedure, test, or experiment
reliably implements the theory;

(3) The partlcular procedure,test, or experiment was
conducted in a way that will yield an accurate result

-(hmended, eff 7-1-94)'
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sauction other diarl a fine under section 2929.28 of the
Revised Code: ^ ' -

HISTORYi 134 v H 511 (Eff 1-1-74); 139 v S 199 (Eff
7-1-83); 140 v H 380 (Eff 4-3-84); 146 v S 2. Eff 7-1-96; 149

H 490, § 1, eli 1-1-04.

The effective'date is set by'section 4 of HB 490.
' Not analogous to former RC §' 2901.02 (RS §§ 6808, 6609;

S&S 268; S&C 401; 33 v 33; 60 v 17; 93 v 223; GC § 12401;
Bureau of Code Revision, 10-1-53), repeaked 134 v H 511,
§ 2, eff 1-1F4:

§ 2901.03 Common law offenses abrogated.

(A) No conduct constitutes a criminal offense against
the state unless it is defined as an offense in the Revised
Code.

(B) An offense is defined when one or more sections of
the Revised Code state a positive prohibieon or enjoin a
specific dvay, md provide a penalty for violation of sueh
prohibition or failure to meet such duty.

(C) This section does not affect any power of the
general assembly under section 8 of Arflcle 11, Ohio
Constitution, nor does it affect the power of a court to
punish for contempt or to employ any sanction authorized
by law to enforce an order, civil judgment, or decrea.

HISTORY: 134 v H 511. Eff 1-1-74.

Not analogous to formen RC § 2901.03 (RS § 7388-52; 98
v 180; CC § 12402; Bureau ofCode Revision, 10-1-53; 126 v
575), repesled 134 v H 511, $ 2, eff 1-1-74.

The effective date is set by section 4 of HB 511.

§ 2901.04 Rnles'of constructian; references
to previous conviction; interpretation of statutory
references that define or specify a criminal offense.

(A) Except az otbenvise provided in division (C) or (D)
of this section, sections of the Revised. Code defining
offenses or penalties shall be strictly construed against the
state, and liberally constnred in favor of the accused.

(B) Rules of criminatprocedure md sections of the
Revised Code providing for criminalprocedure shall be
construed so as to effect the fair, imparrial, speedy, and
smeadmirustration of justice.

(C) Any pro^iiion of a section of the Revised Code that
refers to a prevous conviction of or plea of guilty to a
violation of a section of the Revised Code or of a division
of a section of the Revised Code shall be construed to also
refer to a previous conviction of or plea of guilty to a
substantially equivalent offense under an existing or for-
mer law of this state, another state, or the United States or
under an existing or former municipalordinance.

(D) An,v provision of the Revised Code that refers to a
section, or to a division of asectlon, of the Revised Code
that defines or specifies a criminal offense shall be
construed to also refer to an existing or former law of this
state, another state, or the United States, to.anexisting or
former municipal ordinance, or to an existing or former
division of any such existing or former law or ordinance
that defhres or specifies, or that defined or specified, a
substantially equivalent offense.

HISTORY: 134 v H 511 (Eff 1-1-74); 148 v S 107. Eff
3-23-2000; 150 v S 146, § 1, eff. 9-23-04.

Not auatogaus to fonner RC § 2901.04 (GC § 12402-1;
109 v 545; I11 v 77; Bureau of Code Revision, 10-1-53),
repeal"ed 134 v H 511, § 2, eff 1-1-74.

§ 2901.05 Burdenanddegreeofproof.. "..

,(A) Every person accused of an offense is presumed
innocenfuntilproven guilty beyoada reasonable doubt,'
and the burden of proof for allelements of the offense is
upon the prosecution. The burden of going forward witYi
the evidence of an affirmative defense, andthe burdeir of
proof, by a preponderance of the evidence, for an affir-
mative defense; is upon the accused.
I(B) As part of its charge to the jury in a criminal case;
the court shall read the definitions of "reasonable doubt"
and "proof beyond a reasonable doubt," contained in
division (D) of this secHon.

(C) As used in this section, an "affirmativ^'defense' is
either of the follow-ing:

(1) A defense expressly designated as affirmative:
(2) A defense involving an excuse or justification pecu-

liarly within the knowledge of the accused, on cvhich he
can fairly be required to adduce supporting evidence. '-,

(D) "Reasonable doubt" is present when thejurors,
after they have carefully considered and compared all the
evidence, cannot say they are fumly cominced of the truth
of the charge. It is a doubt based on reason and common
sense. Reasonable doubt is not mere possible doubt;
because everythingrelating to human affairs or depending
on moral evidence is open to some possible orimaginary
doubt. "Proof beyond a reasonable doubt" is proof of such
character that an ordinary person would be willing to rely
and act upon it in the most important of his own affairs.

HISTORY: 134 v H 511 (Eff 1-1-74); 137 v H 1168. Eff
11-1-78.

Not analogous to former RC § 2901.05 (RS § 6810; S&C
402; 33 v 33; GC § 12403; 124 v 14; Bureau of Code
Revision, eff 10-1-53), repealed 134 v H 511, § 2, eff 1-144.

§ 2901.06 Battered woman syndrome. testi-
mmnv as evidence relevant to claim of self-defense.

(A) The general assembly hereby declares that rt rec-
ognizes both of the following, in relation to the `battered
woman syndrome:"

(1) That the syndrome currently is a matter of com-
monly accepted scientific Imowtedge;

(2) That the subject matter and details of the syndrome
are not within the generaal understanding or experience of
a person who is a member of the general populace and are
not within the field of common irnowledge.'
: (B) Ifa person is.charged with an offense involving the

use of forceao"a'mst another and the person, as a defense
to the offense' charged, raises the affirmative defense'of
self-defense, the person may introduce expert testimony of
the "battered womansyndrome" and expert testimony that
the person sufferedfrom that svndrome as evidence to
establish the requisite belief of an imminent danger of
death or great bodilyharm that is necessary, as an element
of.the affirrnative defense, to justify the person's-use of the
force in quesflon. The introduction of any expert testi-
mony under this division shall be inaecordance with the
Ohio Ru3es of Evidence,

HISTORl 143v H 484. Eff 11-5-90.

Not analogaus to former RC § 2901.06 (BS §6811;. S&C
403; 33 v 33; GC ¢ 12404; 116 v 205; Bureauof Code
Revision, 10-1-53), repealed, 134 v H 511, § 2, eT'1-1-74.

§ 2901.07 DNA testing of affenders.

(A) As used in this section:

.(1) "DNA analysis" and

same meanings as in secti
Revised Code.

(2) "Jail" and "commun.
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Revised Code.
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CHAPTER 2903: HOMICIDE AND ASSAULT

Section

[HOMICIDE]

2903.01 Agg.ravated murder
2903.02 Mtvder
2903.03 Voluntary manslaughter
2903,04 Involuntary manslaughter.
[2903,04.11 2903.041 Reckless homlcfde.
2903.05 Negligent homlcide.
2903D6 Aggravated vehfculer homidde; vehicular homicide; ve-

h:cular manslaughter.
2903.07 Repealed.
2903.08 Agg'avated ve'nieular assadt; vehicular assau]t.
2903.09 Legal abortions and aots or omissions cf pregnant

u`oman exoepted from iiabiltty.
2903.10 Definlttons^ Funcfionally lalpalred persom, oareta%er.

[ASSAULT]

2903.11 Felonious assault.

2903.12 Aggr.ted assault f.

2903.13 Assauit.

2903.14 Newl'oent assault.
2903.15 Permitttng child abuse.
2903,16 Failiag to provide for s functionally Impaired person.

[MEN.; CING;

290321 Aggravated mzaacing.

[STALKItiG]

'2903.21.11 2903.211 Menadng by'stalkng.
12903.212] 2903.212 Censideratton in setting amount and con-

ditions of bzll for violations of oertain protection
orders.

f2903.21.3j 2903.213 Motion for proteetloa arde:
(2903.21.41 39Q3.214 Petition for proteetion order to protect

victim of inenacing by stallnbg.
[29932157 2903.215 Repealed_
2903.22 Menacing.
290.3,31 Haang.

[PATIENT ABUSE AND NEGLECT IN CARE
F.ACILITIESI

29033"3 Definitions.
2903.34 Patient abuse; negleM_
[2963.34.11 2903.341 Pafient endnngennent.
2903.a5 Filing fa4se paHent abuse or neglect compla'snts.
2903.36 Discrimination, refaliaeon prohibited.
2903.'37 License rezoeation.

[HOMICIDE]

§ 2903.01 Aggravated murder.

(A) Nc person shall purposeiy, and with prior oalcuta-
tlon and design, cause tlie death of another or the unlawful
tertnination of another's pregnane;•,

iB) No person shall putposely cause the death of
another or the uniawful termination of another's pre«-
nancy while committing or attempting to commit, or whiie
fleeing immediately after committing or attemptlng to
commit, Iddnapping, rF1pe, a pravated arson, arson, aggra-
vated robbery, robbery, aggravated burglary, burglary,
te:zorism, or eseape.

(C) No person shall purposely cause the death of
anether who is under thirteen years of age at the time of
the contmiss'ion of L4e offense.

(D) No person who is under detention a.c a result of
having been found guilty of or having pleaded a lty to a
felony or who breaks that detention shall purposely cause
the death of another.

(E) No person shall purposely cause the death oE a law
enforcement officer whom the offender knows or has
reasonahle cause to lmmr is a law enforcement officer
when ether of the following applies:

(1) The victim, at the time of the commission of the
offense, is engaged in the victim's duties.

(2) It is the offender's specific purpose to kitl a law
enforcement offieer.

(F) Whoever violates this section is guilty of aggravated
murder, and shall be punished as provided in section
2929.02 of the Revised Code.

(C) As used in this section:
(1) °Detenffon° has the same meaning as in section

2921.01 of the Revised Code.
(2) "Law enforcement officer" has the same meaning as

in secfion 2911-01 of the Revised Code.

HISTORY: 134 v H 5E1 (Eff 14-74); 139 v S 1(Eff
10.19-81); 146 v S 239 (Eff 9-6-96); 147 v S 32 (IDff 8-6-97);
147 v H 5(Eff 6-30-98); 147 v S 193 (EfI12-2998); 149 v S
184. Eff 5-152002.

Not analogous to former RC 9 2903.01 (CC § 12423-1;
109 v 45; 121 v 557 (57Z); Bureau oP Code Revision, 10-1453;
126 v 114), repealed 134 v H 511, § 2, eff 1-144.

§ 2903.02 mtnrder.
(A) No person shall purposel,v cause the death of

another or the unlawful termina8on of another's preg-
nancy.

(B) No person shall cause the death of another as a
proximate result of the offender's committing or attempt-
ing to commit an otTense of violence that is a felonv of the
first or second degree and that is not a violation of section
2903.03 or 2903.04 of the Revised Code.

lC) Division (B) of this section does not apply to an
offense that becomes a£elony of the first or second degree
only if the offender prevtiouslv has been convicted of that
offense or another specified offense.

(Di Whoever violates this section is guilty of mtixder,
and sh:dl be punished as provided in secfion 2929.02 of the
Revised Code.

HISTORY; 134 v H 511 (E(P 1-1-74); 146 v S 239 (Eff
9-6-96); 147 v H 5. Et'f 6-30-98.

Not analogous to former BC § 2903.02 (RS 6998; SSS
377; 59 v 65; 83 v 202; GC §§ 12962, 12963; Bureau of Code
Revision, 10-1-53; 131 v 671), repea[ed 134 v H 511, § 2, eff
I-t-74.

§ 2903.03 Voluntary manslaughter.

(A) No person, while under the influence of su3den
passion or in a sudden 5t of rage, either of which is
brought on by serions provocaHon occasioned by the
victim that is ressonablv sufficient to incite the person into
using deadly force, shaP. knouingly cause the dcath of
another or the unlxwf.a terminaHon of another's preg-
nance
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PENdLT1E5 AND SENTENC?NG

s,tion 2971.03 of the Revised Code to an iudefniite term
cronsisting of a minimum tesm of thirty years and a
maximom term of life imprisonment.

fIISTORY: 139 v S 1. Eff 10-19-81; 152 v S 10, § 1, eff.

1.IA8. . . . .

The efiective date is set by § 3 of 152 v S 10,

[§ 2929.02.31 § 2929.023 vefendant
msy raise matter of age. .. . .

A person cbarged with aggravated murder and one or
more speeifications of an aggravating circumstance may, at
trial, raise the matter of his age at the time of the alleged
commission of the offense and may present evidence at
trial that he was not eighteen years of age or older at the
flmeof the alleged commission of the offense. The
burdens of raising the matter of age, and of going forward
with the evidence relating to the matter of age, are upon
the defendant. After a defendant has raised the matter of
age at trial, the prosecution sbaIl have the burden of
prrn^ing,by proof beyond a reasonable doubt, that the
de£endant was eighteen years of age or older at the time of
rhealleged^commission of the offense.

ffiSTORY: 139 v S 1. Eff 10-19-81.

[§ 2929.02.4] § 2929.0241nvestiga-
tiou services and experts for indigenf-

If the court determines that the defendant is indigent
and that investigation services, exoerts, or other services
are reasonablv necessaxy for the proper representation of
a defendant charged with aggravated murder at trial or at
the sentencing hearing, the court shall authorize the
defendant's counsel to obtain the necessary services for the
defendant, and shall order that payment o:° the fees and
expenses for the necessary services be made in !he same
manner that payment for appointed counsel is made
E rsuant to Chapter 120. of the Revised Code. If the court

termines that the necessary services had to be obtained
prior to court authorization for payment of the fees and
expenses for the necessary services, the court may, after
the services have been obtained, authorize the defendant's
counseltoobtain the necessarv services and order that
pa}mient of the fees and expenses for the necessary
senices be made as provided in dus section.

HiSTORY: 139 v 4 1. Eff 10-19-81. >

§ 2929.03 Imposing sentence for aggravated
murder.

,(A) If the indictment or count in the indictment chzrg-
ing. aggravated murder does not contain one or more
specifications of aggravatiug circumstances listed in divi-
sion (A) of section 2929.04 of the Revised Code, then,
followinga verdict of guilty of the charge of aggravated
murder,. tlre trial court shall impose sentence on the

roffenderasfollows:
-'I) Exceptes provsded'm division (A)(2) of this sectioni

the^trial court shaIl impose one of the folbu^:ng sentences
onrheoffender..

(a) Life imprisonment without parole;
(b) Subject to division {A)(11(e) of this section„ life

iinpdsonment with parole eligiliility after serv:ng twenty
rs of imprisonment; . . . . ^. ^

§ 2929.03

(c) Subject to divlsion (.A)(1)(e) of this section, life
imprisonment with parole eligibility after serving twenty-
five full years of imprisonment;

(d) Subject ko division (A)(1)(e) of this section, life
imprisonment with parole aligibil'v'y after serving dtirty full
years of impxisonment;

(e) If the victim of the aggravated murder was less than
thirteen years of age, the ofYender also is convicted of or
pleads guilty to a sexual motivation specification that was
included in the indictment, count in the indictment, or
information charging the offense, and the trial court does
notimpose a sentence of life imprisonment without parole
on the offender pursuant to division (A)(1)(a) of this
section, the trial courtshall sentence the offender pursu-
ant to division (B)(3) of section 2971.03 of the Revised
Code to an indefinite term consisting of a minimum term
of thirtyyears and a maximum term of life imprisonment
that shall be served pursuant to that section.

(2) If the offender also is convicted of or pleads guilty
to a sexual motivation specification and a sexually violent
predator specification that are included in the indictment,
count in the indictment, or information that charged the

aggravated murder, the trial court shall impose upon the
offender a sentence of iife imprisonment vdthoutpatole
that shall be served pursuant to section 2971.03 of the
Revised Code.

(B) If the indictment or count in the indictment charg-
ing aggravated murder contains one or more specifications
of aggravating circumstances Hsted in division (A) of
section 2929.04 of the Revised Code, the verdict shall
separately state whether the accused is found guilty or not
guilty of the principal charge and, if guilty of the principal
charge, whether the offender was eighteen years of age or
older at the time of the commission of the offense, if the
matter of age was raised bv the offender pursuant to
section 2929.023 [2929.02.3] of the Revised Code, and
whether the offender is guilty or not guilty of each
specification. The jury sha11 be instructed on its duties in
this regard. The instruction to the jury shall include an
instruction that a specification shall be proved beyond a
reasonable doubt in order to support a guilty verdict on
the specification, but the instruction shall not mention the
penalty that may be the consequence of a guilt,v or not
guilty verdict on any charge or specification.

(C)(1) If the indictment or oount in the indictment
charging aggravated murder contains one or more speci-
fications of aggravat:ng circumstances listedin division (A)
of seetion 2929.04 of the Revised Code, thea, followLng a
verdict of guilty of the charae but not guilty of each of the
specifications, and regardless of whether the offender
raised the matter of age pursuant to section 2929.023
[2929.02.3; of the Revised Code, the trial court shaIl
impose sentence on the offender as follows:

(a) Except as provided in division (C)(1)(b) of tltis
section, the trial court shall :mpose one of the following
sentences on the offender:

(i) Lafe imprisonment without parole;
(ii) Subject todivision (C)(1)(a)(v) of this section, life

impri.wnmentvmh parole eligibility after serving twenty
years of imprisonment;

(iii) Subject to division (C)(1)(a)(v) of tMs section, life
imprisoriment witlr parole eligibility after serving twerty-
five full years of imprisomnent;

(iv) Subject to division (C)(1)(a)(v) of this section, life
imprisonment with parole eligibiity after serving thirty fnll
years of imprisonment; . . ^ . . .
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(v) If the viottm of the aggravated murder was less than
thirteen ,vearsof age, the offender also is convicted of or
pleads gtdity to a sexual motivation specification that was
included in the indictment; count in the indictment, or
information charging theoffense, and thetrial court does
not impose a sentence of life imprisonment without parole
on the offender pursuant to division (C)(1)(a)(i) of this
section, the trial court shall sentence the offender pursu-
ant to division (B)(3) of section 2971.03 of the Revised
Code to an indefinite term consisting of a minimum term
of thirtv years anda maximum termof life imprisonment.

(b) If the offender also is convicted of or pleads guilty
to a sexual motivation specification-and a sexually violent
predator specification that are included in the indietment,
count in theindictrnent, or information that charged the
aggravated murder, the trial court shall impose upon the
or7ender a sentence of ;i{e imprisonment without parole
that shall be served pursuant to section 2971.03 of the
Revised Code.

(2)(a) If the indictment or count in theindictment
containsone or more specifications of aggravating cireum-
stances 1'sted in division (A) of section 2929.04 of the
Revised Code and'vF the offender is found guilty of both
the charge and one or more of the specifications, the
penalty to be imposed on the offender shall be one of the
foIlowing:

(i} Except as provided in division (C)(2)(a)(ii) or ( iii) of
this section, the penalty to be imposed on the offender
sball be death, life imprisonment vvithout parole, life
imnrisonment with parole eligibility after serving'wenty-
five full vears of imprisonment, or iife imprisonment with
parole eligibility after servinq thirty full years of imprison-
ment.

(ll) Except as provided in division f,C)(2)(a)(iii) of this
section, if the victim of the aggravated murderwas less
than thirteenyears of age, +he offender also is convicted of
or pleads guilty to a sexual motivation specification that
was included in the indietment;count inthe indictment,
or information charging the offense, and the trial court
does not impose a sentence ot"death or life imprisonment
without parole on the offender pursuant to division
(C)(2)(a)(i) of tlussection, the penalty to be imposed on
the offender shall be an indefinite term consisting of a
minimum term of thirtv vears and amaximum term of life
imprisonnient that shall be imposed pursuant to division
(B)(3) of section 29 r1.03 of the Revised Code and served
pursuant to that section.

(iii) If the offender also is convicted of or pleads guilty
to a sexual m,otivation specification and a sexually violent
predator specification that are included in the indictment,
couat in the indictment, or information that charaedthe
aggravated murder, the penalty to be imposed on the
offender shall be death or life imprisonment without
parele that shall be sen•edpursuant to section 2971.03 of
the Revised Code. -

(b) A penalty imposed pursuant to division (C)(2)(a)(i),
(ii), or (iii) of this section shatl be determined pursuant to
divisions ( D) and (E) of this section and shall be deter-
mined by one of the following:

(i) By the panelof three judges that tried the offender
upon the offender's waiver of the right totrial byjury;

(ii) By the trial jury and the trial judge, if the offender
was tried by jury.

(D)(I) Death mav not be imposed as a penalty for
aggravated murder if the offender raised the matter ef age
at trial pnrsuant to section 2929.023 [2929.02.3] o^-- Ihe
Re•dsed Code and was not found at trial to have been

eighteen years of age or older at the time of the commis-
sion of the ofFense: Whendeathmay.-be imposed as a
penalty for aggravated murder, the court shall-proceed
underthis division. When death mav beimposedas a
penalty, the court, upon the request of the defendar,t, shail
require a pre-sentence investigation to be made and, upon
the request of the defendant, shall require amental
examination to be made, and shall require reports of the
investigation and of any mental examination subnutted to
the court, pursiiant to section 2947.06 of the Revised
Code. No statement made or information provided by a
defendant in. a mental examination or proceeding con-
ducted pursuant to this division shall be disclosed to any
person, except as provided in this division, or beused in
evidence against the defendant on the issue of guilt in any
retrial. A pre-sentence investigation or mental examination
shall not be made except upon request of the defendant.
Copies of any reports prepared under this division shall be
furnished to the court, to the tzal jury if the offender was
tried'oy a jury, to the prosecutor, and to the offender or the
offender's counsel for use under this division. The court,
and the trial jury if the offender was tried by a jury, shaIl
consider an,v report prepared pursuantto this division and
fumished to it and any evidence raised at tr.al that is
relevant to the aggravating circumstances the offender was
found guilty of committing or to any factors in mifigation
of the impositlon of the sentence of death, shall hear
testimony andother evidence that is relevant to the nature
and circumstances of the aggravating circumstances the
offender was found guilty of comnutting, the mitigating
factors set forth in disdsion (B) of seetlon 2929.04 of the
Revised Code, and any other factors in mitigation of the
imposition of the sentence of death, and shaIl hear the
statement, if any, of the offender, andthearguments, if ..
anv, of counsel for the defense and prosecution;that are
relevant to the penalty t-hat should be imposed on the
offender. The defendant shall be given geat latitude in the
presentatioaof evidence of the initigating factors set forth.
in division (B)of section 2929.04 oLthe Revised Code and
of any other factors in mitigation of the imposition of the- :

'sentence of death. If theoffenderchooses to makea.:
statement, the offender is snbject to cross-examination:
only if the offender consents to make the statement under ^
oath or affirmation. - -

The defendant shall have the burden of going fonvard
with the evidence of any factors in mitigation of the
imposition of the sentence of death. The prosecution shall
have the burden of proving, by proof beyond a reasonable
doubt, that the aggravating circumstances the defendant
was found guilty of commitring are sufficient to outweigh
the factors In mitigation of the imposition of the sentence
of death. , . _

(2) Upon consideration of the relevant evidence raised
at trial, the testimony, other evidence, statement of the '
offender, arguments of counsel, and, if applicable,the
reports submitted pursuant to division (D)(1)ot" this
section, rhe trial jury,if the offender was tried bv a jury,
shall determine whetlrer the aggravating circumstances
the offender was found guilty of committing are sufficient
to outweigh the <nitigatina factors nresentin the case. If
the trial jury unanimously fmds, by proof beyond a
reasonable doubt, that the aggraizting circumstances the
offender was found g<til-ry of committing out,veighthe
mitigating factors, the trial jurv shall recommend to the
eourt that the sentence of death be imposed on the
offender. Absent such a finding, the jury shall recommend
that the offender be sentenced to one of the following:
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(a) Except as provided in division (D)(2)(b) or (c) of
this section, to life imprisonment without parole, life
imprisonment with parole eligibility after serving twEnty-
nve full years of imprisonment, or life imprisonment wdtlr
pzrole eLigibiliry after serving thirty full years of imprison-

ment
(b) Except as provided in division (D)(2)(e) of diis

section, if the victim of the aggravated murder wa.s less
than thirteen years of age, the offender also is convicted of

.. or pleads guilty to a sexnal motivadon specification that
was included in the indictment, count in the indictmeat,
or information charging the offense, and the jury does not
recommend a sentence of life imprisonment without
parole pursnant to division (D)(2)(a) of this section, to an
indefinite term consisting of a minimum term of thirty
vears and a maximum tenn of life imprisonment to be
imposed pursuant to division (B)(3) of section 2971.03 of
the Iievised Code and served pursuant to that secflon.

(c) If the offender also is convicted of or pleads guilty to
asexual moti•.ation specification and a sexually v:olent
predator specification dtat are included in the indictment,
covnt in the indictment, or information `.hat rlrarged the
aggravated murde>; to life imprisonment without parole.

If the trial jury recommends that- the offender be
sentenced to life imprisonment without parole, life impris-
onment widr parole eligibilitr' after serving twenty-five full
years of imprisonment, Hfe imprisonment wdth parole
eligibility after serving tbirty fuIl yesrs of imprisonment, or
an indefinite ¢erm consisting o*" a minimum term of thirty
vears and a maeatnum term of life imprisonment to be
imposed pursuant to division (B)(3) of section 2971.03 of
the Revised Code, the court shall imoose the sentence
recommended by the jury upon the offender. If the
sentence is an indefinite term consisting of a minimum
term of tirtrty ,vears and a mazimum terin of life imp*is-
onment imposed as described in division (D)(2)(b) of this
section or a sentence of life imprisonment without parole
imposed under division (D)(2)(e) of this section, the
sentence shall be served pursuant to <ection 2971.03 of the
Revised Code. If the trial jury recommends that the
sentence of death be imposed upon die offender, the court
shall proceed to impose sentence pursuant to division
(D)(3) of this section.

(3) Upon consideration of the relevant evidence raised
at trial, the testimony, other evidence, statement of the
offender, arguments of counsel, and, if appllcable, the
reports submitted to the court pursuant to dtvision (D)(1)
of this sectton, if, aRer receiving pursuant to division
(D)(2) of dus section the trial iury's recommendation that
the sentence of death be imoosed, the court finds, by
proof beyond a reasonable doubt, or if the panel of three
judges unanimously fmds, by proof beyond a reasonable
doubt, that the ag,rava+ing circumstances the offender
was found guilty of committing outweigh the mitigating
factors, it shaIt impose sentence of death on the offender.
Absent such a fmding by the court or panel, the court or
the panel shaIl impose one of the following sentences on
the offender:

(a) Except as provided in division (D)(3)(b) of this
section, one of the following: . .

(i) Life imprisonment without parole;
(ii) Subject to division (D)(3)(a)(iv) of this section, life

imprisonment with parrole eligibility after sening twenty-
five full years of imprisonment;

(rii) Subject to division (D)(3)(a)(iv) af this section, life
imprisonment with parole elid bility after senvrg tltirty full
years of impdsonment;

(iv) If the victim of the aggeavated. murder was less than

thirteen years of age, the offender also is convicted of or
pleads guilty to a sexual motivation specifrcation that was
included in the indictment, count in the indictment, or
in:onnation cbarging the offense, and the tr:al court does
not impose a sentence of life imprisonment widiout parole
on the offender pursuant to division (D)(3)(a)(i) of this
sectioa, the court or panel siiall sentence the offeuder
pursuant to division {B)(3). of section 2971.03 of die
Revised Code to an indefurite term consisting of a mini-
mum term of thirty vears and a maximum term of llfe

imprisonment.
(b) If the offender also is convicted of or pleads ynrilty

to a sexual motivation specificaflon and a sexually violent
predator specification that are included in the indictment,
count in die indictment, or inforrnation that clrarged the
aggravated murder, life imprisonment without parole that
shall be served pursuant.to section 2971.03 of the Revised
Code,

(E) If the offender raised the matter of aee at erial
pursuant to section 2929,023 [2929A2.31 of the Revised,
Code, was convicted of aggravated murder and one or
more specifications of an ageravating circumstance listed
in division (A) of section 2929.04 of the Revised Code, and
was not found at trialto have been eighteenvears of age or
older at the time of the commission of th,e offense, the
court or the panel of tlvee judges shal,' not impose a
sentence of death on the offender. Instead, the court or
panel slrall impose one of the following sentences on the
offender:

(1) Except as provided in diwsion (En2) of this secrion,

one of the following:
(a) Life imprisonment without parole;
(6) Subject to division (E)(2)(d) of this section, life

imprisonment with parole eligibility after serving twenty-
five full years af imprisonment;

(o) Subject to division (E)(21(d) of this section, life
impxisonment vritli parole eligibility after serving thtrey full
years of imprisonment;

(d) If the victim of the aggravated murder was less than
thirteen vears of age, the offender aiso is convicted of or
pleads gult,v to a sexual motivation specification that was
included in the indictment, count in the indictment,or
information charging the offense, and the tr,al cour does
not impose a sentence of life imprisonment without parole
on the offender pursuant to division (E)(21(a) of this
section, the court or panel shall sentence flre offender
pursuant to division (B)(3) of section 2971.03 of the
Revised Code to an indefinite tenn consisting of amini-
:num term of diirty years and a maximum tenn of life

impr4soame.nt
t2) If the offender also is convicted of or pleads guilty

to a sexual motivation specification and a sexually violent
predator specification that are included in dhe indielanent,
count in the indictinent, or information that charged the
aggravated mrude; life imprisonment without parole that
shait be served pursuant to section 2971.03 of the Revised
Code.

(F) Thecourt or the panel of tlr.ee judges, when it
imposes sentence of death, shall state in a separate opinion
its specSfic findings as to the existence of any of the
mitigating factors set forth in division (B) of section
2929.04 of the Revised Code, the existence of any other
mitigating factors, the aggravating circumstances the of-
fender was found guilty of committing, and the reasons
wby the aggravating circumstances the offeuder was found
guilty of committing were sufficient to outweigh the
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mi6ga6ng factors. The court or panet, when itimposes Iife
imprisonmentoran indefmite term consistingbf a min:-
mum term of thirty years and amasimum term of life
imprisonment under divisionlDlofthissection, shalfstate
in a separate opinion its specific$ndingsof which of the
mitigating factors set forth in division (B) of section
2929.04 of the Revised Code it fotmd to exist, what other
mitigating factoss it found to exist, what aggravating
circumstances the offender was found guilty of commit-.
ting, and why it could not fmdthat these aggravating
circumstances were sufflcient to outweigh the mitigating
factors. For cases in which a seatence of death is imposed
for an offense committed before January 1, 1995, the court
or panel shaII file the opinion required to beprepared by
this division with theclerk of the aporopriate courtof
appeals and with the clerk of the supremecourt within
fifteen daysafter the court or panel imposes sentence. For
eases in which a sentence of death is imposed for an
offense committed on or after January 1, 1995, the court
or panel shatl file the apinion required to be prepared by
this division with the clerk of the sunreme court within
6fteen days af.er the court or panel imposes sentence. The
judgment in a case in which a sentencing hearing is held
pursuant to this section is not final until t.he opinion is
P1ed

(G)(1) Whenever the eourt or a panel of three judges
imposes a sentence of death for an offense committed
before January 1, 1995, the clerk of the court in ^'vhich the
judgment is rendered shall deiiver the entire record in the
case to the appellate court.

(2) Whenever the court or a panel of Lhree judges
unposes a sentence of death for an offense committed on
or after January 1, 1995, the clerk of the court in which the
judgment is rendered shall deliver the entire record in the
case to the supreme court.

HISTORY: 134 v Ii 511 (Eff 1-1-74); 139 v S Y(Eff
10-19-81); 146 v S 4(Eff 9-21-95); 146 v S 2(Eff 7-1-96); 146

S 269 (Eff 7-1-96); 146 v H 180. Eff 1-1-97; 150 v H 184,
§ 1, eff. 3-23-05; 152 v S 10, § I,eff. 1-1-08.

The effective date is set by § 3 of 152 v S 10.
The provisions of § 3 of H.B. 184 i150 v-) read as follmvs:
SECT1O13 3. Section 2929.03 of the Revised Code is presented

In this act ar a composi.e of the seclon as amended by both Am.
Sub. H.B. 180 and Am. Su6: S.R. 269 of the 121st Generat
Assembfy The General Assembly, applvin¢ the principle rtated in
division (B) of section 1.52 of the Revised Code that amendments
zre to-be harnwnized if reasonably capabie of simultaneous
operation, finds that the comoosite Is tae resulang version of the
sectlon in effect prior to the effective date of the section as
presented in titis act.

Y1re ef[ective date is set by seccon 3 oi HB 180.

See provisions, § 4 of HB 150 (146 v-) followfng RC
§ 2921.34,

The provisions of §§ 3, 4 of SB 269 read as .`ollews:
SECTION 3. That Section 5 of Am. Sub. S.B. 2 of the 121st

General Assembly be amended eo read av ioilomvs:
"5ec.5. The provisions of the Revised Code in eristencepr5or to

July 1, 1996, shall apply to a peson upon whom a court imposed
a term of imprisonment prior to that date and, notvrithstanding
d[viston (B) of seeflon 1.58 o`the Revised Code, to a person upon
whom a court, on or after that date and in accordance with the law,
in eaistence^ fnaorro thatclate, tmposes a tenn of impesonment for
an of}'ense Chat wiC COmmiBCe ORO, to that date.

The prov'vsions of the Revlised Code in e.vstence on and after
Ju:y ?, 1996, apply to a person who commits an offense on or after
that dzm"

SECTION 4. That eestingSection 5 of Am. Sub. S3. 2 of the
121t Generic Assemoly is hereby repesled.

§ 2929.04 Criteria for imposing death or im-
prisonment for a capital offense.

(A) Imposition of the death penalty for aggravated
murder is precluded unless one or more of the foIlowing is
specified in the indictment or count in the indictment
pursuant to section 2941.14 of the Revised Code and
proved beyond a reasonable doubt

(1) The offense was the assassination of the president of
the United States or a person in line of succession to the
presidency, the governor or lieutenant governor of this
state, the president-elect or vice president-elect of the
United States, the govemor-elect or li.eutenznt govemor-
elect of this state, or a candidate for any of the offices
described in this division. For purposes of this division, a
person is a candidate if the person has been nominated for
election according to law, if the person has filed a peation
or petitions according to law to have the pereon's name
placed on the ballot in a primary or general election, or if '
the person campaigns zs a write-in candidate in a primary
or general election.

(2) The offense was committed for hire.
(3) The offense was committed for the purpose of

escaping detecflon, apprehension, trial, or punishment for
another offense committed by the offender.

(4) The offense was committed while the offender was
under detention or while the offender was at large after
having broken detention: As used in division (A)(4) of this
section, "detention" has the same meaning as in section -
2921.01 of the Revised Code; except that detention does
not inelude hospitalization, institutionalization, or conflne-
ment in a mental health facility or mental retardation and
deveYopmentall,v disabled acility unless at the time of the
commission of the offense either of the follewing circuin-
stances apply:

(a) The offender was in the facility as a result of being
charged with a violation of a section of the RevisedCode:

(b) The offender was under detention as a result of
being convicted of or pleading guilty to a violation of a
section of the Revised Code.

(5) Prior to the offense at bar, the offender was con-
victed of an offense an essential element of which was the
putposeful lclling of or attempt to all another, or the
offense at bar was part of a course of conduct inwlving the
purposeful !dlliig of or attempt to ldll two or more persons
by the offender. -

(6) The victim of the offense was a law enforcement
officer, as defmed in section 2911.01 of the Revised Code,
whom the offender hadreasonable cause to lmow or knew
to be a law enforcement officer as so derined, end either
the vdctim, at the time of the commission of the offense,
was engaged in the v9ctim's duties, or it was the offender's
spec8ic purpose to 1dll a law enforcement officcr as so
defined.

("r) Tlie offense was committed whffe the offender was
committing, attemptlng to commit, or fleeing immediately
after committing orattempting to eommit Mdnapping,
rape, aggravated arson, aginavated robbery, or aggravated
bnralary, and either the offender was the principal of-
fenJer in the cmmmissionof the aggra ated murder or, if
not the principal offender, committed the aggravated
murder with prior calculation and design.

(8) The victim of the aggravated murder was a witness
to an offense who was purposelv ktlled to prevent 8ie
victim's testimony in any criminal proceeding and the
aggravated n:urder was not committed during the com-
mission, attempted commission, or flight immediately
after the ecmmission or attempted commission of the
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offense to which the victim wos a witness, or tlre victim of
t.he aggravated murder was awitness to an offense and was
purposely Mlledin retaliation for the victims tesrimony in
aoy eriminal proceeding.

(9) The offender, in the conrrnission of the offense,
purposefully caused the death of another who was under
thirteen years of age at the time of the commission of the
offeue, and either the offender was the principal offender
in the commission of the offense or, if not the principal
offender, committed the offense with prior calculation and
design.

(10) The offense was committed while the offender was
committing, attempting to commit, or fleeing immediately
after committing or attempting to commit terror'asm.

(B) If one or more of the aggravating circumstances
listed in division (A) of this sectian is specified in the
indictment or count in the indictment and proved oeyond
a reasonable doubt, and if the offender did not raise the
matter of age pursuant to section 2929.023 [2929.02.31 of
the Revised Code or if the offender, after raising the
matter of age, was found at trial to have been eighteen
years of age or older at the fime of the comtrission of the
offense, the court, tiial jury, or panel of tbree judges shall

consider, and weigh again-a the aggravating cimumstances
proved bevond a reasonable doubt, the nature and circum-
stances of the offense, the history, character, and back-
ground of the offender, and all of the followdng factors:

(1) Whether the victirn of the offense induced or
facilitated it;

(2) Whether it is unakely tirat the offense would have
been committed, but for the fact that the offender was
under duress, coercion, or strong provocation;

(3) Whether, at the t3me of committing flie ofrense, the
offender, because of a mental disease or defect, lacked
substantial capacity to app,mciate the criminaGty of the
offender's eonduct or to conform the offender's cnnducttv
the requirements of the law;

(4) The youth of the offender;
(5) The offender's !ack of a sivgnificant history of prior

criminal convictions and delinquency ad}'udications;
(6) If the offender was a participant in tlre offense but

not theprincipal offender, the degree of the offender's
participation in the offense and the degree of the offend-
er's parHcipation in the acts that led to the death of the

vi tim;
,(7) Any other faetorsthat are. relevant to the issuo of
whether tlte offender should be sentenced to death.

(C) The defendant shall be given great latitude in the
presentation of evidence of the factors listed in division
(B) of this section and of any other factors in mitLgation of
the impositiosof the sentence of death.

The eb.stence of any of the mitigaHng factors llsted in
division (B) of this section does not preclude the imposi-
tlon of a sentence of death on the offender but shall be
weighed pursuant to divuions (D)(2) and (3) of section
2929.03 of theRerised Code by the trial court, triai jury,
or the panel of three judges against the aggravating
circumstances the offender was fnur,d guilty of commit-
ting.

H1ST08P: 134 v H 511 (EFf I-1-74); k39 v 5 1 (Eff
10-19-81); 149 v S 22 (Eff 8-6-97); 147 v H 151 (E1T
147 v S 193 (EIT 12-29-98); 149 v S 184. $ff 5-15-2002.

Tliepromions of ¢ 3 o.r SB 193 (147 v ) read as followws:
SECTSON 3. Section Y929.04 of the Revised Code is presented

in this aet as a composite of 8re section as a:r.ended by bothSub.
H.B.151 and Am. S.B. 32 of the 123nd General Assembly, with the
neu- language of rseitherof>he acts shown in aapital Istters. Tlils is

in reeognjt'son of the prinoiple srated in division (B) o." sectlon 1.52
of tee Revised Codc :hat suoh anieodments are to he 4annonb.ed
wbere not substanttvelyiaecondiable and constinrtes e lzoislatlve
flnding that such is the resulting version in e$ect nrior to 3le
efPective date of tbis act.

§ 2.929.0.'rJ Appellate review of death sen-

tence. -

(A) Wheneversentenceofdeathisimposedpursuantto
sections 2929.03 and 2929.04 of the Revised Code, the
court of appeals, in a case in which a sentence of dea:b was
imposedfor an offense eommittedbefore January 1. 1995,
andthe suprenie court shall review upon appeal the

sentence of death at the same time that they redew tbe

other issues in the case. The court of appeals and the
supreme court shall review the judgment in the case and
the sentence of death imposed by the court or,panel of
three judges in the same manner ffiat they review other
criminal cases, except that they shall revlmaand indepen-,
dently weigh all of the facts and other ecidence disdosed
in the record in rhe case and consider the offense and the
offender to determine whether the aggravating circum-
stances the offender was found guiYty of eommitting
outweigh the mitigatlrrg factors in the case, and whether
the sentence of death is approndate. In determining
whether tlie sentence of death is appropriate, the court of
appeais, in a cese in which a sentence of deaPh was
imposed for an offense committed before Januarv, 1, 1995,
and the supreme court shall consider whether the sen-
tence is e.xcessive or disprooorflonate to tlle penalty
imposed in similar cases. They alsoshall review all of the
facts and other evidence to determine if the evidence
supports the findin¢ of the aggravating circumstances the
tr3a1 jury or the panel of three judges found the offender
guilty of commitiing, and sha12 determine whether the
sentencing court properl), weighed the aggravating ur-
c.umstances tlhe offender was found guiitv of committing
and the mitigating factors. The court of appeals, in aease
in which a sentence of death was imposed for an offense
committed before January 1, 1995, or the supreme court
shall affirm a sentence of death only if the particular court
is persuaded from the record that the aggravating circum-
stances ttte offender was found guilty of committing
outweigh the mitigating factors present in the case and
that the sentence of death is the appropriate sentence in
the case.

A court of appeals that reviews a ease in whieh the
sentence of death is imposed for an offense committed
before January 1, 1995, shall file a separate opinion as to
its frnd'uigs in the case with the clerk of the supreme court.
The opinion shaâ be filed witlrin fifteen days after the
court issue its opinion and shall contai^ whatever infor-
mation is required by the clerk of 1re supreme court. .

(R) The court of appeals, in a case in wiudh a sentence
of death was imposed for an offense committed before
January 1, 1995, and the supreme court shall give priority
over a1l other cases to the review of judgments in which
flxe sentence of death is imposed and, except as otberwise
provided in this section, shall conduct the review in
accordance svith the Rules of Appellate Proceldure. -:

(C) At any flme after a sentence of death is imposed
pursuant to section 2929.022 [2929.02.21 or 2929.03 of the
Revised Code, the court of common pleas that sentenced
the offender shall vacate the sentence if the offender did
not present evidence at trial that the offender was-not
eighteen years of age or older at the time of the commis-
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INDICTT4ENT

...§ 2941.08 Certain defects do not render in-

]ichnent invalid.

pnindictment or informadon is not made invalid, and
6e trial. judgment, or otlrer proceedings stayed, arrested,
OT affected: .. . . r .

(A) By the omission of "with force and amis;" or words
of similar import, or "as appears by the record";

(B) For o:nit-ting to state the time a: which the offense
"ae committed, in a case in which time is not of the
essence of the offense;

(C) For stating the time imperfectly%
(D). For stating imperfectly the means by which the

offense w'ascommitted except insofar as means is an
efement of the offense;
."(E) For want of a statement of the vzlue or price of a
n,atter ortbing, or the amount of damages or injury, where
thevalueor price ar the amount of damages or injury is
act of the essence of the offense, and in such case itis
sufficient }n aver that the value or price of the propert,v is
less than, equals, or exceeds the certain value or price
wyuch determines the offense or giade thereof;
.-j,(F) For the want of an allegation of the time or place of
a material fact when the time and place have been once
stated tlierein;.

(G) Because dates and numbers are represented by
figures;

(H). For.an omission to allege that the grand jurors
were ir.ipaneled, swom, or charged;

(I) For surplusage or repugnant allegations when tbere
is sufficient matter alleged to indicate the crime and
person charged;

(J) Forwant of averment of matter not necessary to be
proved; . , .. .. ,. _._

(K) For other defects or imperfeotions wbich do not
tend to prejudice the substantial righn of the defendant
upon the merits:. . . . . ,
• HISTORY: GC § 13437-i; 113 v 123(165), ch 16, 7;

Bureau of Code Revisiou. Eff 10-1-53.

§ 2941.09 ldentifiication of corporation. '

In anyindictment or information it is sufficient for the
purpose of identifidng any goup orassociation of persons,
not incorporated, to state the proper nameof such group
or association, to state any name ordesignation by wbicN
thegroun or association has been or is lmowm,: to state the
n.arimesof aIl persons in sucb group or association or of one
6r-m6re ofthem, or to state the mame of one or more
persons in such group or association re.`erring tothe others
as'anoff;er" or'others:" it is sufficient for the purpose of
identifving a corporation to state the corporate name bf
such:, Gorporation, or any nanie or designation by which
s,xch-corooration has been or is'known,

HISTORY': GC § 13437-8; 113 v 123(165), ch 16, §8;
Bureau af Code Revision. Eff 10-1-53.

;I 2941.10 Tndictment eom lete ^ . ..p .

No indictment or information for anv offense created or
-.defwedbcstatute is objectionable forthe reason that it
failsto negative any exceptxon, excuse, or prosdso con-
te?nedin the statute creaSng or defining the offense. The
fact that +-he charge is made is an allegation that no legal
excusefor the doing of the actelists in the puticula ease.

§ 2941.14

HISTOftY: GC§ 13431-9; 113 v 123(l65), ch 16,
Bureau of Code Revision. Eff 10-153.

9;

§ 2941.11 Pieading prior conviction.

Whenever it is necessa:y to allege a prior conviction of
theaccused in an indictment or informafion, it is sufScient
to allege that the accused was, at a certain stated time^ in
a eertain stated court, convicted of a certain stated offense,
o ving the name of the offense, or stating :he, substantial
elements thereof.

CiI3TORY: GC § 13437-10-, 113 v 123(166), ch 16; § 10;
Bureau of Code Revision. Eff 10-1-53.

In pleading a statute or right derived therefrom itis
sufficient to refer to the statute by its title, or in any other
manner- which identifies the statute. The court must
thereupon take judicial notice of such statute.

HISTORY: GC$ 13437-11; 113 v 123(166), ch 16, § 11;
Bureau of,Code:Revision. Eff 10-1-53.

§ 2941.I3Pleadingajudgment '

In pleading a judgment or other determination of, or a
proceeding before, any corut or of"•cer, civil or militar,v, it
is not necessary to allege the fact conferring jurisdiction on
such court or officer, It is sufncaent to allege geaerally that
sucb judgment or determination was given or made or
such proceedings had.

PIISTORY: GC § 13431-12; 113 v 123(166), ch 16, § 12;
Bureau of Code Rev9sion. Eff 10-1-93.

§ 2941.14 ARegations in homicide indict-

ment;

(A) In an indicrinent for aggravated murder, murder, or
voluntary or invohmtary manslaughter,.the manner in
whieh, or the means by which the death was caused need
not be set forth.

(B) Imposition of the death penalty for aggravated
murder is precluded unless thehldictment or count in the
indic;ment cihaiging the o4Tense specifies one or more of
the aggravatingeircumstances listed Indivision (9) of
section 2929.04 of the Revised Code. If more than one
aggrravatingeircumstance is specified toanindictment or
count, each shall be in.a separately.numbered specifrca-
tion, and if an aggravating circumstance is specified to a
count inan indictmeat containing more than one count,
such specification slrall be identified as to the count to
which it applies,. ,. . ., ., . .

(C) Aspeeificanon to au ino4c7mhentor count in an
indictment charging aggravated murder shall be stated at
the end of the body of the indictment or count, and may
be in sulistantiaIly the following form:

°SPECIFICATION (or, SPECIFICATION 1,.SPECI-
FICATION TO THE FIRST COUNT, or SPECIFICA-
TION 1 TO THE FIRST COUNT). The Grand Jurors
further fmd and specify that (set forth the applicable
aggravating c'ucumstance listed in divisions (A)(1) to (10)
of section 2929.04 of the Revised Code. The aggravating
circumstance may be stated in the words of the subdivision
in whichitappears, or in words sufficient to eve the
aecused notice of the same)."
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IIISTORY: 143 v S 258 (Eff 11-20-90); 146 v S 2 (Eff
7-1-96); 148 v S 107 (Eff 3 -23-2000); 148 v S 179, § 3. Eff
1-1-2002. .. . .

The effective dateis set by sectton 5 nf SB 179.

[§ 2941.14.5] .§ 2941:145 speoifrea-
tion that offender displayed, brandished, indieated
possession of or used firearm.

(A) Immsition of a three-year mandatory prison term
upon an offender under division (D)(1)(a) of seetion
2929.14 of die Revised Code is precluded unless the
iudic[ment, eount in the uidict:nent, or information charg-
ing the offense specifies that the offender had a frrearm ou
orabout the offender's person or under the offender's
crontiol' wkule committing the offense and displayed the
fuearm, brandished the firearm, indicated that the of-
fender possessed the 5rearm, or used°itto faciliiatethe
offense. The specification shaIl be stated at the end of the
bodv of the indictment, count, or information, and shall be
stated in substantially the foIlowi.g form:

I "SPECIFICATION (or, SPECIFICATION TO THE
FIRST COUNT). The Grand Jurors (or insert the person's
or the prosecuting attorney's name w{een appropriate)
further find and snecify that (set forth that the offender
had afirearrrt on or about the offendeis person or under
the offender's control while committing the offense end
disnlayed the firearm, brandished the firearm, indicated
that the offender possessed the firearm, or used it to
facilihate the offense)."

(B) Imposition of a three-year mandatory prison term
upon an offender under division (D)(1)(a) of section
2929.14 of the Revised Code is precluded if a court
imposes a one-year or sia-year mandatory prison term on
the offender under that division relative to the same
felony.

(C) The specification described in division (A) of this
section ma,v be used in a delinquent child proceeding in
the manner and for the purpose described in seotton
2152.17 of the Revised Code. . '

(D) As used in this section, "nrearrn" has the same
meaning as insection 2923.11 of the Revised Code.

ffiSTORY: 146 v S 2 (Eff 5-1-96); 148vS 107 (Eff
3-23.2000); 148 v 8 179, 3. Eff 1-1.2002..

The effective date is set by sectoe 5 of SB 179.

[§ 2941.14.6] § 2941.146 speeifiea-
tion that offender discbarged firearm from motor
vehicle. -

(-9)Imposition of amandatory five-year prison term
upon an offender under division (D)(1)(c) of section
2929.14 of the Revised Code for committing a violationof
section 2923.161 [2923.16.1] of the Revised Code or for
wmmitting a felony that includes, as an essential element,
puroosely or lmowingly causing or attempting to cause the
deatlr of or physieal harm tn another and that was
committed by discharging a firearm from a motor vehicle
other than a manufactured home is precluded unless the
indictment, count in tbe indictment, or information charg-.

Evr § 2941.14.8

ing the offender snecifies that the offender committed the
offense by discharging a firearm from a motor vehicle
other than a manufactured home. The specification shall
be stated at the end of the body of the indL:tment, count;
or information, and shall be stated in substantially the
following form:

"SPECIFICATION (or, SPECIFICATION TO THE
FIRST COUNT). The Grand Jurors (or insert the person's
or prosecuting attorneys name when appropriate) further
find and specify that (set forth that the offender commit-
ted the violation of sectiori 2923.161 [2923.16.1] of the
Revised Code or the felony that includes; as an essential
element,purposely or knowingly causing or atternpting to
cause the dearhof or physical harm to another and that
was committed by discharging a firearm from a motor
vehicle other than a manufactured home)."

(B) The specification describedin division (A) of this
section may be used in a delinquent child proceeding in
the manner and for the purpose described in section
2152.17 of the Revised Code.

(C) As used in this section: . ..
(1) "Firearm" has the same meaning as in section

2923.11 of the Revised Code;
(2) "Motor vehicle"and "manufactured home" have the

same meanings as in section 4501.01 of the Revised Code,

HISTORY: 146 v S 2 (Eff 7-1-96); 148 v S 107 (Eff
3-23-2000); 148 v S 179, § 3. Eff 1-1-2002.

Tne effective daze is set bvsea6on'5 of SB 179.

[§ 2941.14.71 § 2941.147 SpeciRca-
tion of serual motivation.

(4) LN'henever a person is charged with an offense that
is a violation of section 2903.01, 2903.02, 2903.11, or
2905A1 of the Revised Code, a violation of division (A) of
section 2903.04 of the HeRsed Code, an attempt to violate
or complicity in violating section 2903,01, 3903.02,
2903.11, or 2905.01 of the Revised Code when the
attempt or compllcity is a felony, or an attempt to violate
or complicity in violatingdivision(A) of section 2903.04 of
the Revised Code whenthe attempt or complicity is a
felony, the indictment, count in the indictment, informa-
tion, or cornplaint.ebargine the offense may include a
specification that the person committed the offense with a
sexual motivation. The specification shall he stated at the
end of the body of the indictment, count, information, or
complaint and shall be in substantiallv the following form:

"SPECIFICATION (OR, SPECIFICATION TO THE
FIRST COUNT). TheGrand Jurors (or insert the person's
or the prosecuting attorney's neme wlaen appropriate)
further Snd and specify that the offender committed the
offense with a sexual motivation.'

(B) As used in this section, "sexual mofivation" has the
same meaning as in section 2971.01 of the Revised Code.

lIISTORY; 146 v H 180. Eff 1-1-97.

Tbe effective date is set by section 3 of HB 180.
See provisions, § 4 of HB 180(146 follo

§ 2921.34.

[§ 2941.14.8] § 2941.148 speesFrea-
tion that offender is a sexually violent predator.

(A)(1) The applioation of Chapter 2971. of the Revised
Code to an offender is precluded unless one of the
foIloaoing applles:



§ 2945.25 Otno CannlmnL Lnw $ANuBOOx 404

HISTORY: GC §' 13443-5; 113 v 123(183), nh 22, § 5;
Burcau of Codc Revislon, 10-153; 136 v H 133 (Eff (i-3-76);
139 v 5 1(Eff 10-19-81); 145 v H 41. Eff9-27-93.

Seepru,d+i:,ns,§ 3ofHB41(14$v-^follo^+ingRC§ 7"9QS.18.

§ 2945.25 Causes of challenging of jurors,

A person called as a juror in a criminal case may be
ehallenged for the follosming causes:

(A) That lie was a member of the grand jury that found
the indietment in the case;

(B) That he is possessed of a state o>." mind evincing
enmity or bias toward the defendant or the state; but no
person summoned as a juror shall be disqtiali8ed by
reason of a previously forn:ed or expressed opinion with
reference to the guilt or innocence of the accused, if the
court is satisfied, from examination of the juror or from
other evidence, that he will render an impartial verdict
accordirg to the law and the evidence submitted to the
jury at the t;ial;

(C) In the trial of a capital offense, that he unequivo-
cally states that under no circumstances w'iLI he follow the
instnmtioru of a trial judge and consider fairlv the impo-
sitien of a sentence of death in a particular case. A
prospective juror's conscientious or religicus opposition to
the death penalty in and of itself is not grounds for a
cha)enpe for cause, All parties shall be given wide latitude
in voir 5ire questioning ±n this regard-

(D) That he is related by consanguinity or affrnity
within the fifth degree to the person alleged to be injured
or attempted to be injured by the offense charged, or to
the person on whose complaint the prosecution was
instituted, or to the defendant;

(E) That he served on a petit jury drawn in the same
cause against the same defendant, and that ipetutjf jury
was discharged after hearing the e+idence or rendering a
verdict on the evidence that was set aside:

(F) Thai he served as a juror in a civil case brought
against the defendant for the same act;

(G) That he has been subpoenaed in good faith as a
witness in the case;

(H) That he is a chronic alcoholie, or drug depenrlent
person;

(I) That he has been convicted of a crime that by law
disqualifies him from serving on a jury;

(]) That'ne has an action pendiag between him and the
state or the defendant;

(Ki That he or his spouse is a party to another action
then pending in any court in which an attomey in the
cause then on trial is an attorney, either for or against him;

(L) That he is the person alleged to be injured or
attempted to be injured by the offense charged, or is the
person on whose complaint the prosecu&on was instituted,
or the defendant;

(M) That he is the emplover or employee, or the
spouse, parer:t, son, or daughter of the empl,oyer or
employee, or the counselor, agent, or attomey of any
person included in division (L) ot this section;

(N) That English is not his native language, and }us
laowledge of English is insufficient to permit him to
understand the facts and law in the case;

(0) That he otherwise is unsuitable for any other cause
to serve as a juror.

The va8diy of each challenge listed in this section shall
be determined by the court.

HISTORY: GC >` 13443-8; 113 v 123(183), ch 22, § 8; 118
v 429; Bureau of Code Rcvision, 10-1-53; 138 v H 965 (Eff
4-9-81); 139 v S 1. Eff 10-19-81.

f Division (P), S 1°.niled to contain the word "ccCt" here
added in H 965.

§ 2945.26 Challenge for cause.

Challenges .ror cause s1',all be tried b,v the court on the
oath of the peson challenged, or other evidence, and shall
be made before the jurv is sworn.

HISTORY: GC y 13443-9; 113 v 123(184), ch 22, § 9;
Bureau of Code Revision, Eff 10-1-53.

§ 2945.27 Examination of jurors by the
court.

The judge of the trial court shall examine the prospec-
tive jurors under oath or upon affirmation as to their
quaufiea5oas to serve as fair and impartial jurors, but he
shall permit reasonable examination of such jurors by the
prosecuting attorney and by the defendant or his counsel,

HISTORY: GC ¢ 13443-10; 113 v 123(184), cB 22, § 10;
Burenu of Code Revislon, 10-1-53; 127 v 419. Eff 9-9-57,

§ 2945.28 Fernr of eath to jury.
In eri. iinal cases jnrors and the jury shall take the

following oath to be administered by the trial court or the
clerk of the court of pommon pleas: "You shall well and
truly try, and true de$verance make between the State of
Ohio and the defendant (giving his name). So help you
Cod...

A juror shall be allowed to make affirmation and the
words °this you do as you shall answer uqder the pains and
penalties of perjury" shall be substituted for the words,
"So help you God°

HISTORY: R$ §§ 7281, 7282; 66 v 308, §§ 137, 138; GC
§§ 13443-11, 13443-12; 113 v 123(184), ch 22, §§ 11, 12;
Bureau of Code Revision. Eff 10-1-53.

§ 2945.29.iurors becoming unable to per-
form duties.

If, before the conclusion of the trial, a juror becomes
sick, or for other reason is unable to perform his duty, the
court may order him to be discharged. In that case, if
alternate jtuors have been selected, one of them shall be
designated to take the place of the juror so discharged. If,
after a11 altemate jurors have been made regular jurors, a
juror becomes too incapacitated to perform his duty, and
has been discharged by the court, a new juror may be
swom and ^te trial begin anew, or the jury may be
discharged and a new jury then or thereafter impaneled.

HISTORY: GC § 13443-13; 113 v 123(184), ch 22, § 13;
Bureau of Code Revision. Eff 10-1-53.

§ 2945.30 Nledical attendance of juroa

In case of siclmess of any juror before the conclusion of
the trial, the cour8 may order that such juror receive
medical attendance and shall order the payment of a
reasonable charge for such medical aftendance out of the
judiciary fund.

HISTORY: GC § 13443-14; 113 v 123(184), ch 22, § 14;
Burenu of Code Revision. Eff 10-1-53.



iord'bect" here.

ause.

ad by the court on the
her evidence,and shaIl

23(184), ch 22, § 9;
;3.

)f jurors by the

1 examine the prospec-
u'mation as.to their
partialjuroi:, buthe

nof suchjurors by the
fendant or his counsel.

,23(184),ch 22, §.1o;
7 v 419. Eff 9-9-57.

the jurq shall take the
)y the trial court or tlre
„ andthejurors slrall
'I do affirm": "Do you

;endy:nquire into and
ween the State of Ohio

dant's namej?.Do you
e bestof your sldll and _

_-sjudice? So help you

ke affirmation and the
er under the pains and
titutedfor the words,

late of tlris amendment,
iinal case uses the oath
affective°daterofthis
forth in 3ivisfan (A).of
former oath does not

^ne impanelmeut of the

v 308, §§ L37, 138; GC
(184), ch,22,§§; 11, 12;
53;150 v 571, 61, eff,

ning unable to per-

trial,a iuior becomes
"to perform his duty, the
airged. In that case, if
3, one-of them shall be
juror so discharged. If,

_.., made regular jurors, a
operform liis duty, and
t, a new juror may be

or the jurymay be
thereafter imna.-ieled.

1RSTORY: GC § 13443-13; 113 v 123(184), ch 22, § 13;

guceau of Code Retision. Eff 10-1-53. '

§ 2945.30 Medica7 attendance of juron

In case of sickness of any juror before the conclusion of
tbe pial, dre court mav order that such juror receive
medical attendance anrj shall order the paynnent of a
reasonahlecharge for such medieall attendance out of the
judiciary fund. . . . . ..

HISTORY: GC § 13443-14; 113 v 123(184), ch 22, § 14;
Burcau of CodeRevision. Eff 10-1-53.

§ .2945.31 Separation of jurors.

I After the trial has commenced, before or after the jury
is swom, the court may order the jurors to be kept in
chatge of proper officers, or they may be permitted to
separate during the trial. If the jurors are kept in charge of
officers of the court, proper arrangements shall be made
for their care, maintenance; and comfort, under the orders
and direction of the court. In ease of necessity the court
may permit temporary separation of the jurors.

f1ISTORY: GC § 13443-15; 113 v 123(185), ch 22, § 15;
Bureau of Code Revisiou. Eff 16-1-53.

§2945-32 Oath to officers if jury seques-
tered.

When an order has been entered by the court of
common pleas in an y criminal cause, directing the jurors
to be kept in charge of the officersof the court, the
following oath shall be administered by the c:erk of the
court of common pleas to said ofncers: "You do solemnly
swear that you will, to the best of your ability, keep the
persons sworn as jurors on this trial, from separating from
each other; that,vou wi11 not suffer any communications to
be made to tbem, or any of them, orallv or othenvise; that
you wiL not communicate with them, or any of them,
orally or otherwise, except by the order of this court, or to
ask them if they have agreed on their verdict, until tliey:
shall be-.discharged, and that you vr,ll not, before they
render their verdict communicate to-any person the state
of their deliberaflons or the verdict they have agreed upon,
so help you God.- Any officer having taken such oatb who

violates the same, or permits the same to be
violated, is guitty of perjury xnd shal be imprisoned not
less than one nor more than ten years.

FIISTORY; GC § 1344316, 113 v 123(185), ch 22, § 16;
Bureau oT Code Revision. Eff 10-1-53.

§2g45.33 Keeping and conduct of jury after
case submitted. -

When acause is finally submitted the jurors must be
kept together in a convenient place under the charge of an
of$cer until they agree upon a verdict, or are discharged
by flie court. The court, except in cases where the offense
charged may be punishable by death; may permit the
jurors to separate during the adjournment of court over-
night, under proper cautions, or under supervision of an
officer. 9uch officer shall not permit a communication to
be made to them, nor make any himself except to ask if
they have agreed upon a verdict, unless he does so by
order of the court. Such officer shall not communicate to

Trs,u- § 2945.37

any person, before the verdict is delivered, any matterin
relatlon to their deliberatlon. Upon the trial of any
prosecution for misdemeanor, the court may perinit tbe
jury to separate during the'u deflberation, or upon ad-
journment of the court overnight

In cases where the offense charged may be punished by
deatb, after the case is finally submitted to the jury; tlre
jurors shaIl be kept in charge of the proper officer and
proper arrangements for their care and maintenance shall
be made as under section 2945.31 of the Revised Code.

HISTORY: GC § 13448-1; 113 v 123(194), cb 27; 115 v
531; Bureau of Code Revision, 10-1-53; 131 v 6S1. Eff
11-9-65.

§ 2945.34 Admonition if jurors separate dur-

ing triaL

If the jurors are permitted to separate during a trial,
they shall be admonislied by the court not to converse
with, nor permit themselves to be addressed by any,
person, nor to listen to anv conversation on the subject of
the trial, nor form or express any opinion thereon, until the
case is finally submitted to them.

fIISTORY: GC § 13443-17; 113 v 123(185), eb 22, § 17;
Bureau of Code Revision: Eff 104-53.

§294.5. .̀3..5 Papers the jury may take.

Upon retiring for deliberation, the jury, at the diseretion
of the court, may take uith it all papers except depositions;
and all artioles, photogmphs, and maps which have been
offered in evidence. No article or naper identified but not
adnutted in evidence shall be talcen by the jury upon its
retlrement.

f17STORY: GC § 13444-26; 113 v 123(191), ch 23, § 26;
Bureau of Code Revision. Eff 10-1-53.

§294JS..36 For what cause jury may be dis-

charged.

The txial court may discharge a jury without prejudice to
the prosecution;

(A) For the sickness or corruption of a jnror or other
accident or calamity; . .

(B) Because there is no probability of sueh jurors
agree4ng;

(C) yrit appears after the jury has been svorn tbat one
of the jurors is a witriess in the case;

(D) By the consent of the prosecuting attorney and the
defendant.

The reason for such discharge shaIl be entered on the
joumal.

HISTORY: CC § 13443-18; 113 v 123(185), ch 22, § 18;
Bureau of Code Revision. Eff 10-1-53.

[COMPETENCY TO STAND TRIAL]

§ 2945.37 DeGnitions; hearing on compe-
tence to stand trial.

(A) As used in sections 2945a"" to 2945.402 [2945.40.2]
of the Revised Code:

(1) "Prosecutor" means a prosecuting attorney or a city
director of law, village solicitor, or similar cluef legal otiicer



§ 2945.37 QHIO CRIMINA

of a municipal corporation who has authority to prosecute
a criminal case that is before the court or the criminal case
in which a defendant in A criminal case has been found
incompetent tostand trial or not guilty by reason of
insanity. . . . . .

(2) "Exarniner" means either of the following:
(a) A psychiatrist or a ucensed clirricai psychologist who

satisfies the cateria of division (I)(1) of section 5122.01 of
the Revised Code or is employed by a certified forensic
center designated b,v the department of mental health to
conduct examinations or evaluations.

(b) For purposes of a separate mental retardaflon
evaluation that is ordered by a court pursuant to division
(H) of section 2945.371 [2945.37.1] of the Revised Code,
a psychologist designated by the director of inentalretar-
dation and developmental disabilities pursuant to that
secfion to conduct that separate mental retardation eva1-
uation.

(3)"Nonsecnred staYUs" means any unsupervised, off-
grounds movement or triaCvisit from a hospital or institu-
tion, or any conditional release, that is granted to a person
who is found incompetent to stand trial and is committed
pursuant to section 2945.39 of the Revised Code or to a
person who is found not guilty by reason of insanitv and is
committed pursuant to section 2945.40 of the Revised
Code.

(4) "Unsupervised, off-grounds movement" includes
only ofi^grounds privileges tbat are unsupervised and that
have an exoectation of return to the hospital or institution
on a daily basis.

(5) "Tnal visit" means a patient privilege of a longer
stated duration of unsupervised eommunity contact with
an expectation of return to the hospital or institutou at
designated times.

(6) "Conditional release" means a commimrent status
under wiuch the tr.al court at any time may revoke a
person's conditional release and order the rehospitaliza-
tion or reinstitutionalization of the person as described in
division (A) of section 2945.402 [2945.40.2] of the Revised
Code and pursuant to which a person who is found
incompetent to stand trial or a person who is found not
guffty by reason of insanity lives and receives treatment in
the community for a period of time that does not exceed
themaximum prison term or term of imprisonment that
Hre person could have received for the offense in question
had;he person been convictedof the offense instead.of
being found incompetent to stand trial on the charge of
the offense or being found not guilty by reason of insanity
relative to the otTense.

(7) "Licensed clinical psvchologist;" 'mentaIly ilI per-
son subject to hospitatization by court order," and "psy-
chiatrist" have the same meaningsas in.section 5122.01 of
the Revised Code.

(8) "Mentally retarded person subject to institutional-
ization by court order" has the same meaning as in section
5123.01 of the Revised Code.

(B) In a criminal action in a court of common pleas, a
countv court, or a municipal court, the court, prosecutor,
or defense may raise the issue of the defendant's compe-
tence to.stand trial. If the issue is raised before the tria has
eommenced, the court shall hold ahearing on the issue as
provided hI this section. If the issue is raised after the trial
has commenced, the court shall hold a hearing on the issue
only for good cause shown or on the court's own motion.

(C) The court shall conduct the hearing required or
authorized under division (B; of this section within thirty
days after the issue is raised, unless the defendant nas

Dnoot; 420

been referred for evaluation in which case the court s
conduct the hea.-ing within ten days after the filing of
report of the evaluation or, in the case of a defendant who
is ordered by the court pursuant to division (H) of section
2945,371 [2945.37.1] of the RevdsedCdde to underao ai
separate mental retzrdation evaluationconducted b,v a'
psychologist designatedby the director ofmental retarda,';.
tion and developmental disabilities, within ten days aftyrM
the filing of the report of theseparate mental retardation
evaluation under that division. A hearing mey be contin ,'s:
ued for good cause.

(D) The defendant shall be represented. by counsel^ati
the hearing cnnducted under division (C) of this section. If
the defendant is unable to obtain counsel, the court sha7: ^
appoint counsel under Chapter 120. of the Revised Codn
or under the authority recognized in division (C) of secflon
120.06, division (E)of secaon 120.16, divisiou (E) of
section 120.26, or section 2941.51 of the Revised Code' :'
before proceeding vnth the hearing.

(E) The prosecutor and defense eounsel may submit
evidence on the issue of the defendant's competence to'.'
stand trial. A written mvort of the evalua[ion ofthe
defendant maybe admitted into evidence at the hearing
by stipulation, but, if either the prasecution or defense :".
objects to its admission, the report may be admitted under-C?
secflons 2317.36 to 2317.38 of the Revised Code or any^
other applicable statute or rule.

(F) The court shall not find a defendant incompetent to.
stand txial solely because the defendant is receiving or has
received treatment as a voluntary or involunta.y mentally
iIl patient under Cbapter 5122: or a voluntary or involun-
tary mentally retarded resident under Chapter5723. of:
the Revised Code or because the defendant is receiving or%
has received psvchotropirdrugsor other medication, even
if the defendant might become incompetent to stand triai
without the drugs or medication.

(G) A defendant is presumed to be competent to stand . ::'.
trial. If, after a hearing, the court finds by a preponderance ^ .:
of the evidence that, because of the:defendant's presentt
mental condition, the defendant is incapable of under-
standing the nature and objective of the proceedings
againsttlre defendant or of assisting in the defendant's'.:
defense, the court shall A.nd the defendant incompetent to:
stand trial and shall enter an order authorized bysectlon:
2945.38 of the Revised Code.

(H) Municipal courts shaIl fotlmv the proceduresset
forth in sections 2945.37 to2945.402[2945.40.2] oftHe
Revised Code: Except as provided in section 2945.371
[2945.37.1] of the RevisedCode,.a.municpal court shall
not order an evaluation of the defendant's competenceto
stand trial or the defendant's mental condition at the time•::

,. .of the comnvssion of the offense to be conducted at any
hospital operated by the departrnent of inentai health :^.
Those evaluations shaIl be performedthrough community
resources ineluding, but not limited to, certiired forensic
centers, court probation departments, and communit,v
mental health agencies. All expenses of the evaluations
shall be bome b,v the legislative authority of the municipal
court, as defined in section 1901.03 of the Revised Coder
and shall be taxed as costs in the case. If a defendant is

146 v S 285. Eff 7-1-97.

4S7

found incompetent to stand trial or not guilty by reason of
insanity, a municipal court may commit the defendant as
provided in sections 2945.38 to 2945.402 [2945 A0.2] of
the Revised Code.

HIBTORY: 137 v H 565 (Eff 11-1-78); 138 v S 297 (E6
4-30-80); 139 v H 694 (,Eff 11-15-81); 142 v S 156 (EfY 7-1-89){

:qeatngous to former RC 6 2945
123; gureuu of Code Revision,
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[§ 2945.37.1] §. 2945.371 E ,alna-
tions of defendant's mental condition at relevant
time; separate mental retardation evaiuation.

(A) If the issue of a defendant's competence to stand
trialisraisedorifadefendantentersapleaofnotguilty by
reason of insanity, the court may order one or more
evzluations of the defendant's present mental conditior.or,
in the case of a plea of not guilty by reason of insanity, of
the defendant's mental condition at the time of the offense
charged. An examiner shall conduct the evaluaflon.

(B) If the court orders more than one evaluation under
division (A) of this section, the prosecutor and the defen-
dant may recommend to the court an examiner whom
each prefers to perfonn one of the evaluations. If a
defendant enters a plea of not guilty by reason of insanity
andif the oourt does not designate an eaaminer recom-
mended bv the defendant, the cowt shall inform the
defendant that the defendant may have independent
expert evaiuation and that, if the defendant is unable to
ubtain independent expert evaluation, it will be obtained
for the defendant at public expense if the defendant is
indigent.

(C) Ifkhe court orders an evaluation under division (A)
of ttns section, the defendant shaIl be available at the times
and places established by the examiners who are to
conduct the eva!uation. The court may order a defendant
who has been released on bail or recrognizance to submit to
an evaluaflon under this section. If a defendant who has
been released on bail or recognnizance refuses to submit to
a complete eva!uation, the court may amend the condi-
tions of bail or recognizance and order the sheriff to take
thedefendant into custody and deliver the defendant to a
center, program, or facility operated or certified by the
department of mental health or the department of inentai
retardation and developmental disabilities where the de-
fendant may be held for evaluation for a reasonable period
of time notto exceed twenty days.

(D) A defendant who has not been released on bail or
recognizance may be evaluated at the defendant's place of.
detention. Upon the request of theexaminer, the court
may order the sheriff to transport the defendant to a
program or facility operated by the department of mental
healtlr or the department of mental retardation and
developmental disabilities, vvhere the defendant may be
held for evaluation for a reasonable period of time not to
exceed twenty days, and to return the defendant to the
place of detention after the evaluation. A munieipal court
may make an order under this division only upon the
request of a certined forensic center examiner.
(E) If a court orders the evaluation to determine a

defendant's mental condition at the Cme of the offense.
charged, the court shall inform the examiner of the offense
vrith which the defendant is charged.

(F) In conducting an evaluation o£ adefendant's mental
conditioa at the time of the offense charged, the examiner
shall consider all relevant evidence. If the offense charged
involves flie use of force against another person, the
relevant evidence m be considered includes, but is not
llmited to, any evidence that the aefendant suffered, at the
time of the commission of the offense, from the'battered
woman syndrome."

(G) The examiner shall file a v'ritten report with tlre
court witlun thirty days after entry- of a court order for
evalnaflon, end the court shall provide copies of the report
to the prosecutor and defense counsel. The report shall
'niclude all of the following:

(1). The examiner's fmdings;
(2) The facts in reasonable detail on which the findings
are based; - •

(3; If the evaluation was ordered to determine the
defendant's competence to stand trial, all of the following
flndings or recommendations that are applicabie:

(a) Whether the defendant is capable of understanding
the nature and objective of the proceedings against the
defendant or of assisting in the defendant's defense;

(b) If the examiner's opinion is that the defendant is
incapable of understanding the nature and objective of the
proceedingsagainst the defendant or of assisting in the
defendant's defense, whether the defendant presently is
mentally ill or mentally retarded and, if the examiner's
opinion is that the defeodant presently is anentally re-
tarded, whether the.defendant appears to be a mentally
retarded prson subject to institutionalization by court
order;

(c) If theexaminer's opinion is that the defendant is
incapable of understanding the nature and objective of the
proceedings against thedefendant or of assisting in tlre
defendant's defense, the examiner's opinion as to the.
lii<elihood.of the defendant becoming capable of under-
standing the nature and objective of the proceedings
against the defendant and of assisting in the defendant's.
defense within one year if the defendant isprovided udth
a course of treatment;

(d) If the examiner's opinion is that the defendant is
incapable of understanding the nature and objective of the
proceedings against the defendant or of zssistingin the
defendant's defense and that the defendant presently is
mentallv ill or mentally retarded, the examiner's recom-
mendation as to the lesat restrictive treatment alternative,
consistent with the defendant's treatment needs for resto-
ration to competency and with the safety of the commu-
nity.

(4) If the evaluation was ordered to determine 'he
aefendant's mental condition at the time of the offense
charged, the examinei's findings as to whetlier the defen-
dant, at the time of the offense oharged, did not trnow, as
a result of a severe mental disease or defect, tlre wrong-
fulness of the defendant's acts ebaroed.

(H) If the examiner's report fileTunder division (G) of
this sectior. indicates that in the examiner's opinion the
defendant is incapable of understanding the nature a.nd
objective of the proceedings against the defendant or of
assisting in the defendant's defense and that in the exam-
iner's opinion the defendant appearsto be a mentally
retarded person subject to institutionalizat3on by court
order, the court shall order the defendant to undergo a
separate mental retardation evaluation conductcd by a
psychologist designated by the director of mental retazda-
tion and developmental disabilities. Divisions (C) to (F) of
this secaon apply in relation to a separate mental retarda-
tion evaluation cazducted under this division. The psy-.
chologist appointed under this division to conduct the
separate mentai retardation evaluation shalbfile a written
reportwith the court within thirty davs after the entrv of
the court order requiring tlre separate mental retardation
evaluation, and the court shaIl provide copies of tiie report
to the prosecutor and defeuse counsel. The report shall
include all of the information described in divisions (G)(1)
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to (4) of this section. If the court orders aseparate mental
retardation evaluation of a defendant under this division,
the coiirt shall not conduct a hearing under divisions (B) tn
(H) of section 2945.37 of the Revised Coderegarding that
defendant wrtil a report of the separate mental retardation
evaluation conducted under tlrisdivision has been filed
L'pon the 9ling of that report, the court shall canduct the
hearing within the period of time specified in division (C)
of section 2945:37 of the Revised Code.

(I) An examiner appointed imder divisions (A) and (B)
of this section or under division (H) of this section to
evaluate a defendant to determine the defendant's com-
petence to stand trial also may be appointed to evaluate a
defendant who has entered a plea of not gnffty by reason
of insanity, but an exarniner of that nature shall prepare
separate reports on thessue of competence to stand triat
and the defenseof not guilty by reason of insanity.

(J) No statement that a defendant makes in an evalua-
tion or hearing under divisions (A) to (H) of this section
relating to the defendant's competence to stand trial or to
the defendant's mental condition at the time of the offense
charged shall be used against the defendant on the issue of
guilt in anv criminal ac¢on or proceeding, but, in a
criminal action or proceeding, the prosecutor or defense
counsel may cail as a witness any person who evaluated the
defendant or prepared a report pursuant to a referral
under this section. Neither the appointment nor the
testimonv of an examiner appointed under this section
preciudes the prosecutor or defcnse counsel from callin¢
other witnessesor presenting other evidence on compe-
teneV or in5aritv issues. -

(K) Persons appointed as esamLners under divisions (A)
and (B) of this seetionor under division (H; oi this seeflon
shaIl be paid a reasonable amount for their services and
expenses, as certified by the court. The certified a.-nount
shall be paid by the eouniy in the case of count,v courts and
courts of commonpleas and by the legislative authority, as
defined in section 1901.03 of the Revised Code, in the
case of municipal courts.

HISTORY: 137 v H 565 (Eff 11-1-78); 138 v S 297 (EPP
4-30-80); 138 v H 900 (ELf 7d-80); 138 v 11965 (E$ 4-9-81);
146 v S 285 (Eff 7-1-97?; 149 v S 122. Ed'5-20-7009.

See pro^dsions, § 2 of SB 122 (149 v-) followino RC
§ 2945.38.

§ 2945.38 Dispositlon of defendant after
competency hearing; treatment and evaluation or-
ders.

(A) If the issue of a defendant's competence to stand
trial is raised and if the court, upon conducting the hearing
provided for in section 2945.37 of the Revised Code, finds
that °.he dekndant is competent to stand trial, the defen-
dant shallbe proceeded against as provided by law, If the
court finds the defendant competent to stand trial and the
defendant is receiving psychotronic drugs or other medi-
ca+ion, the eourt mayauthoriie the tontinued administra-
tion of the diugs ormedication or other appropriate
treatment in order to maintain the defendant's compe-
tence to stand trial, unless the defendant's attending
physician advises the court against continuation of the
drugs, other medication, or treat1ent.

(B)(I)(a) If, after takng into consideration al1 relevant
reports, informaton, and other evidence, the eourt finds
that the defendant i incompetent to stand trial and that
there is a substa.nual probability that the defend:.nt will

become competent to stand trial within one year iftlie
defendant is providedwith acourseof treatment; the
court shall order the defendant to undergotreatment.If
the defendant has been charged with a felony offense and
if, after talang into consideration aâ relevant reports,
infonnation, and other evidence, the court fmds that tbe
defendant is incompetent to stand trial, but the court is
unable at that time to determine whether there is a
substantizl probability that the detendant wiIl become
competent to stand trial witlrin one year if the defendant
is provided with a courseof treatment, the court shall.
order continuing evaluation and treatment. of the defen-
dant for a period not to exceed four monthsto determine..
whether there is a substantial probability that the defen-
dant will become competent to stand triall within one year-
if the defendant is provided with a course of treatment,;.

(b) The court order for the defendant to undergo
treatment or cor,tinuing evaluation and treatment under
division (B)(1)(a) of this section shall specify that the
treatment or continuing evaluation and treatment stiall
occur at a facility operated bv the department of inental
health or the department of inenial retardation and
developmental disabilities, at a facility certified by either
of those departments as being qualitied to treatmental
illness or mental retardation, at a public or private com-
munity mental health or mental retardation facility, or by
a psychiatrist or another mental health or mental retarda-
tion orofessional. The order may restrict the defendant's
freedom of movement as the court considers necessarv.
The prosecutor in the defendant's case shall send to the
chief clinical officer of the hospital or facilitv, the manag-
Lig officer of the institution, the director of the program,
or the person to which the defendant is committed eopies
ofrelevant pollce repoCs and other background informa-
tion that oertains to the defendant and is available to the
prosecutor un(ess the prosecutor determines that the-
release of any of the information in the pollce reportsbr
any of the other background information to unauthorized
persons would interfere with the effective prosecution of
anp person or would create a substantial risk of harm to
anv person.

In determ.ining placement aitematives, the court shaD
consider the extent to which the person is a danger to the
person and to others, the need for security, and the type of
crime involved and shall order the least restric'Sve alter-
native available that is consistent with public safety and
treatment goals. In weighing these factors, the court shall
give preference to nrotecting public safety.

(c) If the defendant is found incompetent to stand trial,
if the chief ci.nical officer of the hospital or facility, the
ntanaging officer of the institution, the director of the
program, or the person to which the defendaht is commit- •
ted for treatment or continuing evaluation and treatment
under division (B)(1)(b) of this section detemines that
medication is necessary to restore the defendant's compe-
tency to stand trial, and if the defendant lacks the capacitv
to eve informed consent or refuses medication, the chief
clinical officer, managing officer, director, or person to
which the defendant is committed for treatment or eon-
tinuing evaiuation and treatment may petition the court
for authorization for the involuntary administratlon of
medication. The court shaR bold a hearing on the petition
within tive days of the filing of the petition if the petition
was filed in a municipal court or a county court regar<Ung
an incomoetent defendant charged with a misde:neanor or
within ten days of the fling of the pettion if the peEtion
was filed in a court of common pieas regarding an
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EXECUTION OF $ENTENCE § 2949,22

each county for the amounts the state public defender
finds to be co¢ect. Tocompute the quarterly subsidy, the
state pubHc defender 9rst, shall subtract the total of aIl
nansportztion cost vouchers that the state public defender
aQproves for payment for the quarter from one-fourth of
the state public defender's total appropriation for criminal
costs subsidy for the fiscal year of which the quarter is
pyt, The state public defender then shall compute a base
subsidy amount per case by dividing the remainder by the
total number of cases from all counties the state public
defender approves for subsidy for the quarter. The quar-
terjy subsidy voucher for each county shall tlren be the
product of the base subsidy emo•ant times the number of
cases submitted by the county and approved for subsidv
for the quarter. Pavment shall be made to the clerk,

The clerk shall keep a record of all cases submitted'for
the subsidy in which the defendant was bound over to the
rourt of common pleas from the municipal court. Upon
receipt of the quarterly subsidy, the clerk shall pay to the
clerk of the municipal court, for municipal court costs in
such cases, zn amount that does not exceed fifteen dollars
per case, shall pay foreign sherir'is for their services, and
shzlldeposit the remai.nder of the subsidy to the credit of
the general fund of the county. The clerk of the court of
common pleas then shall stamp the clerks records "sub-
sidv costs satisfied:

(B) If notified by the state public defender under
seotion2949.201 [2949.20.1] of the Revised Code that, for
a specifiedstate fiscal year, the general assembly has not
appropriated fundino for reimbursement payments pursu-
ant to division (A) of this section, the clerk of the court of
common pleas is exempt for that state fiscal vear from the
duties imposed upon the clerk by division (A). of this
sectlonand bv sections 2949.17 and 2949.20 of the
Revised Code. t7pon providing the notice descri.bed in this
diNisien, the state public defender is exempt for that state
fiscal year from the duties imposed upon the state public
defender by division (A) of tivs section.

HSSTORY: GC § 13455-8; 113 v 123(207), cL 34, § 8;
Bureau of Cude Revision, 10-1-53; 130 v 668 (Eff 10-14-63);
138 v H 204 (Eff 7.30-79); 139 v H 694 (Eff 11-15-81); 140 v
H 291 (Eff 7-1-83); 140 v H 462 (Eff 3-28-85); 141 v H 201
(Eff 74-85); 142 v H 171 (Eff 7-1-87); 148 v H 283. Eff
9-29-99.

The effective date is set h,+ section 163 of HB '283.

§ 2949.20 Costs in case of reversal.
In any case of final judgment of reversal as provided in

section 2953.07 of the Revised Code, wbenever the state
of Ohio is the appellee, the clerk of the court of common
pleas of the county in which sentence was imposed shall
certlfythe case to the state public defender for reimburse-
ment in the report required by section 2949.19 of the
Revised Code, subject to division (B) of section 2949.19 of
the Revised Code.

EISTORY: GC § 13455-9; 115 v 532, § 2; Bureau of Code
Revsnq 103-53; 138 v H 204 (Eff 7-30-79); 139 v H 694
(F.H 11-15=81); 140 v H 291 (Eff 7-1-83); 148 v H 283. Eff
0-29-99.

The effective date is set bv section 162 of HB 263.

[§ 2949.20.1] § 2949.201 Notifica-
twato clerlrs of courts of common pleas as to status
of state appropriations.

(A) On or before the date specified in division (B) of
^T^ ion, in each state fiscal year, the state public

defeoder shaIl notify the clerk of the court of eommon
pleas of each couniy whether the general assembly l:as, or
has not, appropriated funding for that state r"vscal year for
reimbursement payments pursuant to divtsion (A) of
section 2949.19 of the Revised Code,

(B') The state public defender shall provide the notifi-
cation required bydivision ( A) of this section on or before
whichever of the following dates is applicable: ,

(1) If, on the first day of July of the fiscal year in
question, the main operating appropriatlons act that cov-
ers that fiscal vear is in effect, on or before'dre thrrty-fust
day of July;

(2) If, on the first day of July of the fiscal year in
question, the main operating appropriations act that cov-
ers that fiscal year is not in effect, on or before the day that
is thuty days after the effective date of the main operating
appropriations act that covers that fiscal year.

HISTORY: 139 v 11 694 (EH 11-15-81); 140 v H 291 (Eff
7-1-83); 148 v H 283. Eff 9-29-99.

The effective date is set by section 162 of HB 283.

[DEATH SENTENCE]

§ 2949.21 Conveyance to reception facility;
assignment to institution.

A writ for the execution of the death penalty shaIl be
directed to the sheriff by the court issuing it, and the
sheriff, witbin thirty days and in a private manner, shall
convev the prisoner to the facility desiynated by the
director of rehabilitation and correction for the reception
of the prisoner. For conducting the p.tisoner m the facility,
the slreriff shaIl receive like fees and miieage as in otber
cases, when approved by the warden of the facility. After
the procedures performed at the reception faciiitl• are
completed, the prisoner shall be assigned to an appropri-
ate correctiona institution, conveyed to the institution,
and kept within the institution until the execution of his
sentence.

EIISTORY: GC § 13456-1; 113 v 123(207), ch 35; Bureau
of Code Revisioa, 10-1.53; 144 v S 359 (Eff 12-22-92); 145 v
Ii 571. Eff 10-6-94.

§ 2949.22 Execution of death sentence.

(A) Except as provided in division (C) af flvs section, a
death sentence shall be executed by causing the applica-
tion to the person, upon whom the sentence was imposed,
of a lethal injection of a drug or combination of drugs of
suffrcient dosage to quickly anc' painlessly cause deatla
The application of the drug or combination of drugs slrall
be continued until the person is dead The warden of the
correctional institution in which the sentence is to be
executed or another person selected by the director of
rehabilitation and correction shall ensure that the death
sentence is executed.

(B) A death sentence shall be executed within the walls
of the state correctional institution designated bv tlre
director of rehabilitation and mrrection as the location for
executions, within an enclosure to be prepared for that
purpose, under tl>e d"rrection of dre warden of the institu-
tion or, in the warden's absence, a deputy warden, and on
the day designated by the judge passing sentence or
otherwise designated by a court in the course of any
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appellate or postcomiction proceedings. The enclosure
shall exclude public view.

(C) If a person is sentenced to death, and if the
execution of a death sentence bv lethal injection has been
determined to be unconstitutional, the deatb sentenee
shall be executed by using any different manner of
execution prescribed by law subsequent to the effective
date of this amendment instead of by causing the applica-
tion to the person of a lethal injection of a drug or
combination of drags of sufficient dosage to quickly and
painlessly cause death,provided that the subsequently
prescribed different manner of execution has not been
determined to be unconstitutional. The use of the subse-
quently prescribed different manner of execution shall be
continued until the person is dead. The warden of the
state correctional institution in which the sentence is to be
executed or another person selected by the director of
reliabilitation and correction shall ensure that the sen-
tence of death is exemated.

(D) No change in the law made by the amendment to
this section that took effect on October 1, 1993, or by this
amendment constitutes a declaration by or belief of the
general assembly that execution of a death sentence by
electrocution is a cruel and unusual punishment pro-
scribed by the Ohio ConsBtutlon or the linited States
Constitution.

HISTORY: GC $ 13456-2; 113 v 123(208), ch 35, § 2;
Bureau of Code Revision, 10-1-53; 144 v S 359 (Eff 12-22-
92); 145 v H 11 (Eff 10-1-93); 145 v H 571 (Eff 10-6-94); 149
v H 362. Eff 11-21-2001.

(1) The w-arden of the state correctional institution m.
which the sentence is executed or a deputy warden, zny
other person selected by the director of rehabdrtatmn and-!]
cnrrection to ensure that the death sentence is executed„':
any persons necessary to execute the death sentence bp
lethal injection, and tlre number of correction officers tbat.
the warden thinks necessary;

(2) The sheriff of the countyin which the prisoner was •
tried and convicted;

(3) The director of rahabilitation and correction, or the
director's agent;

(4) Physicians of the state correctional institutioni
which the sentence is executed; . ...

(5) The clerg}person in attendance upon the pnsoner;>.:
and not more than three other persons, to be designatedi
by the prisoner, who are not confined in any state
institution;

(6) Not more than three persons to be designatedby :^,
the immediate family of the victim;

(7) Representatives of the ne ws media as authorized by:
the director of rehabilitation and correction.

(B) The director shall authorize at least one represen-
tative of a newspaper, at least one representative ofa,
television station, and at least one representative of a radio:
station to be present at the execution of the sentence
under division (A)(7) of this section.

HISTORY: GC § 13456-5; 113 v 123(208), ch 35, § 5;
Bureau of Code Revision, 10.1-53; 125 v S 155 (Eff 7-1-54);
134 v H 494 (Eff 7-12-72);144 v S 359 (Eff 12-22-92); 145 v
H 11 (Eff 10-1-93); 145 v H 571 (Eff 10-6-94); 149 v H 362.
Eff 11-21-2001.
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§ 2949.23 Repealed, 144 v S 359, § 2 ^GC
13456-3; 113 v 123(20E), ch 35, § 3; Bureau of Code

Revision, 10-1-531. Eff 12-22-92.

This section concerned time of execution. See now RC
2949.22.

§ 2949.24 Execution and return of warrant.

Unless a suspension of execution is ordered bv the court
of appeals in which the cause is pending on appeal or the
supreme court for a casein which a sentenceof death is
imposed for an offense committed before January 1, 1995,
or by the supreme cour: for a case in which a sentence of
death is imposed for an offense committed on or after
January 1, 1995, or is ordered by two judges or four
justices of that court, the wardea or another person
selected by the director of rehabilitation and correction
shall proceed at the time and place named in the warrant
to ensure that the death sentence of the prisoner under
death sentence is executed in accordance with section
2949.22 of the Revised Code. The warden shall make the
return to the clerk of the court of common pleas of the
county immediately fiom which the prisoner was sen-
tenced of the manner of the exeo¢tion of the warrant. The
clerk shall record the warrant and the return in the records
of the case.

HISTORYa GC § 13456-4; 113 v 123(208), ch 35, § 4;
Bureau of Code Revisioq 10-1w3; 144 v S 359 (Eff 12-22-
92); 146 v S 4. Eff 9-21-95.

§ 2949.25 Attendance at execution.

(A) At the execution of a death sentence, only the

following persons may be present:

§2949.26 Disposition of body of executed
convict.

The body of an executed convict shall be returned for
burial in any county of the state, to friends who made^
written request therefor, if made to the warden the day
before or on the moming of the execution. The warden
maypay the transportation and other funeral expenses, not
to exceed fiRy, dollars.

If no request is made by such fdends therefor,sucfi.
body shall be disoosed of as provided by section 1713:34of
the Revised Cocte and the rules of the director of job.and
family services. .. .

HISTORY: CC § 1345&6; 113 v 123(208), ch 35, § 6;
Bureau of Code Revision, 10-1-53; 141 v H 201 (Eff
148 v 11471. Eff 7-1-2000.

Tlre effective date is set by sec5on 12(A) of HB 471.

§ 2949.27 Escape, rearrest, and execution.-

If a convicted felon esoapes after sentence of death,and
is not retaken before the time fixed for his execution, any
sheriff may rearrest and commit him to +he county jail, and,
make return :hereof to the court in which the sentence
was passed. Such court sliall again fix the time for
ezecution, which shall be carried into effect asprovidedin
sections 2949.21 to 2949.26, inclusive, of the Revised
Code.

HISTORY: GC § 13456-7; 113 v 123(209), ch 35, § 7,
Rureau of Code Revision. Eff 10-1-53.

§ 2949.28 Suspension of execution of death
sentence of insane convict.

(A) As used in this section and section 2949.29 of the
Revised Code,'Snsane" ineans that the convict in question
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ADOPTED MARCH 10, 1851:^^
W1TH AMENDMENTS CURRENT TO MARCH 13, 2006

1 Righttofreedumsndprotectionofproperty.^
2 Right. to alter,: rePomi, or abolish gnvernment, and

special privileges.
3 Right to assemble together.

darigeious to libetty,"and shall not be kept up; and the
ntilitary shall be in strict subordination to the civil power.

4 Hearingarms;standingannier,subordimtionofmikWryposve
5 T+ia1 by jury; ^efonn in civil j ury system.
6 Slavery and inwlunte^,v recvitude. .'. . . '
7 Rtghts of conscieoce; educatton, necessity of relig;on and

lmrnvledge. . . . . ....
8Writ oE habeas cocpus.
9 Bail; avel and unusual"pnnishments.
10 Triai of accused peisons and their rights; depositions by state

and mmment m feilure of accused to testify in
criminal mses;. , ^.

10a Sights of vicdms of oxime. .
11 Freedom of speech and of the press; libel.
12 Tranaportatlon, etc., for crime. .. ..
13 QuartennRoftmops.
14 Search wazrants and general warrants.
15 No imprisonment for debt
16 ftedress in coum.
17 Hereditaiy pnvileges, ete.
18 SuspCnsion of laws.
19 Inviolalrilityof private property.
19a Damage for wmngfhil death.
20 Powers reserved to the people.

§ 1 Right to freedomand protection of prop•

erty. ' ' . . .

All men are, by nature, free and independent, and have
certain inalienable rights, among whicti are those of
enjoying and defending life and liberty, acquiring, possess-
ing, and protecting property, and seeking and obtaining
happiness and safety. -

§ 2+ Bight to alter, reform; or abolishgovcrn-
ment, and repeal special privt7eges.

All political power is inberent in the people. Govern-
ment is instituted for their equal protection and benefrt,
and they have the right to alter, reform, or abolishthe
same; whenever they maydeem itnecessary; and no
special privileges or immunities shaIl ever be granted, that
may not be altered, ceveked, or repealed by the general
assembly.

§ 311ight toassemble togethen

The people bave the right to assemble together, in a
peaceable manner, to consult for their common good; to
instruct their representatives; and to petition the general
assembly for the redress of grievances.

§ 4Bearing aenu; standing armies; subordina-
tion of military power.

The people have the right to bear arms for their defense
and secrtrity; but standing armies, in time of peace, are

^51Yial by jnry; reform in cWil jury system.

The right of trial by jury shail be inviolate, except that,
in civi( cases, laws may be passed to authorize the
rendering of a verdict by the concuxrence of not less than

,. . §...6 Shrvery and involuntary servitude. . . .,.

There shall be no slavery in this state; nor involuntary
servitude, unless for the punishment of crime.

§ I Rlghts of conscience; education; necessity
of religion and Imowledge.

All men have a natural and indefeasible dght to worship
Almighty God accordtng to the dictates of their avn
conscience. No person shall be compelled to attend, erect,
or support any, place of worship, or maintain any form of
worship, against his consent; and no preference shall be
given, by law, to any religious society; nor shall any
interference with the rights of conscience be permitted.
No religious testshaâ be required, as a qualification for
office,.nor shall any person be incompetent to be a witness
on account of hisre'hgious belief; but nothing herein shall
be construed to dispense with oaths and aftirmations,
Religion, morality, and knowledge, however, being essen-
tial to good government, it shall be the duty of the general
assembly to pass suitable laws to protect every religious
denonunatlon in the peaceable enjoyment of its own mode
of public worship, and to encourage schools and themeans
of instruction.

§ 8 Writ of habeas corpac

The privilege of the writ of habeas corpus shaIl not be
suspended, uniess, in cases of rebellion or invasion, the
public safety require it.',

§ 9 Bail; cruel and unusual puuishments.

All persons shall be bailable by sufficient sureties,
except for a person who is charged with a capital offense
where the proof is evident or the presumption great, and
except for a person who is chargedwith a felony where the
proof is evident or the presumption geat and where the
peison poses asuFistantial risk of serious physical barm to
any person or to the oommunity Where a^ person is
charged with any offense for which thepersonmay be
incarcerated, the court may determine at any time the
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type, amount, and conditions of bai1. Excessive bail shall § ^. ^ Freedom of speech and of the press;
not be required; nor excessive fines imposed; nor cruel.. "libeL . . ... .
and unusual punishments int)icted. . . .

The General Assembly shall fix by law standards to
determine whether a person who is chazged with a felony
where the proof is evident or the presumption great poses
a substantial risk of serious physical harm to any person or
to tlre community. Procedures for establisbing the amount
and conditions of bail sbaIl be established pursuant to
Article IV, Seclion 5(b) of the Constitution of the state of
Ohio.

(As amended january 1, 199S.)

§ '10 Trial of accused personsand their rights;
depositions by state and comment on failure of
accused to testify in miminal cases. "..:. .

Except in cases of impeachment, cases arfsingin the
army and nary, or in the militia when in actual service in
time of war or puhlic danger, and cases involving offenses
for which the penalty provided is less than imprisonment
in the penitentiary, no person shaII be held to answer for
a capital, or othewise infamous, crime, unless on present-
ment or indiotment of a grand jury; and the number of
persons necessary to constitute suchgrand jury and,the
number thereof necessary to concur in fmding such
indictment shall be determined by law. In any trial, in any
eourt, the party accused sball be allowed to appear and
defend in person and with counsel; to demand the nature
and cause of the accusation against him, and to have a copy
thereof; to meet the witnesses face mface, and to have
compulsory process to pronse the attendance of witnesses
inhis behalf, and a speedy public trial by an impartial jury
of the county in which the offense is alleged to have been
committed; but provtsion may be made by law for the
taking of the deposition by the accused or by the state, to
be usedfor or against the accused, of any wimess whose
attendance can not be had at the trial, always securing to
the accused means and the opportunity to be present in
person and with counsel at the taldngof such deposition,
and to examine the witness face to face as fully and in the
same manner as if in court: No person shall be compelled,
in any crixninal case, to be a witness against bimself; but his
faihue to testify may be considered by the court and jury
and may be made the subjeet of comment by counsel. No
person shaB be twice put in jeopardy for the same offense.

HISTORY: (As amendedBeptember 3, 1912.)

§ A®a Rights of victims of crime. .. ... ..

Victims of c,timinal offenses shall be accorded fairness,
dignity, and respect in the criminal justice process, and, as
the general assembly shall define and provide by law, shall
be accorded rights to reasonable and appropriate notice,
information, acce.ss; and protection and to a meaningfid
role in the criminal justice pmcess. This section does not
conferupon any person a right to appeal.or modiCyany
decision inacriminal proceeding, does notabridge any
other rightguaranteed by the Constitution of the United
States or this constitution, and does not create any cause of
action for compensation or damages against the state, any
political subdivision of thestate, any officer, employee, or
agent of the state or of any political subdivision, or any
officer of the court.

(Adopted November 8, 1994}

Eveiy citizen may freely speak, write, and publish his
sentiments on allsubjects, being responsible for the abuse .'.:
af the right; zaztd no law shall be passed to restrain or
abridge the llberiy of speech, or of the press. In all
criminal prosecutions for hbel,the truth may be given in
evidence to the jury, and if it sha}I appear to the jury, that
the matter charged as libelous is true, and was published
with good motives, and for justifiable ends, the party shall

No person shall betransported out of the state, for any
offen.se committed witltin thesame; and nn comiction
shal! work corruption of blood, or fodeiture of estate. ,

§ 13 Quartering of troops.

No soldier shall; in time of peace, be quartered in ady
house, without the consent of the owner; nor, in time of
wa5 except in the mamter prescribed by law I ,,

§.14 Seareh warrants and general warrants. .,.

The right of the people to be secure in their per:ons;
houses, papers, and possessions,, against mueasonable
searches and seizures shall not be violaterl; and no warrant
shall "issue, but upon probable cause, supported by oath or
affimiation, particularly describirtg the place, to, be
searched and tbe person and things to be seized. e

§ 15 No.imprisonment for debt

No person shall be imprisoned for debt in any civiF
aetion, on mesne or final process, unless in cases of fraud;

§ 16 Redress in courts.

All courts shall be open, and every person, for an injury
done him in bis land, goods, person, or reputation,shaâ

have remedy by' due course of law, and shall bave justice
administered without denial or delay.

[Suits against the state:] Suits may be brougbt against
the state, in suclicoiutsand in such manner, as may'be

.. .§ 17 ILereditary privileges, etc.

No hereditary emoluments, honors, or pdvileges, shall
ever begranted or conferred.by this state: .. ... .. "

§ 18 Suspension o

Nopower of suspending laws shall ever beexe
except by the general assembly. ,

§1.91nviolabilityofprivateproperty.

Private property shall ever be held inviolate, but sub-
ervient to the public welfare. When taken in time of war
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1537 B1LL OF RIGHTS

or other public exigency, imperatively requiriag its irnme-
diate seizure or for the purpose of maUng or repairing
roads, which shall be open to the prrblic, without charge, a
cornpensation shall be made to the owner, in money, and
in ail other cases, where private propertv shall be taken for
public use, a compensaflon therefor shall first be made in
money, or first secured by a deposit of money; and such
compensation shall be assessed by a jury, wi+lrout dedue-
tion for benefits to any property of the owner.

The prowsions of 151 v S 167 read as follows:
SECTION 1. As used in Sections 2 to 7 of this act:
(A) "Blighted area" bas the same meaning as in section 303.26 of

flre Revised Code, but also includes an area in a municipal
corporation.

(B)'Publicbody" means any entity of the state governrnent, and
any county, municipal corporauon, towuslup, commission, district,
autbority, or other political subdivision of the state, that has the
power to take ptivate property by eminent domein.

SECTION 2. (A) Notwithstanding any provision of the Revised
Code to the contrarv, unttt December 31, 2006, no public body
shall use eminentdomain to take, without the consent of the
owner, private property that is not within a blighted area, as
determined by'•he public body, when the primarv purpose for the
talong is econornic development t$at wul ultLr.ately result in
ownership of that property being vested in another private person.

(B)(1) Until December 31, 9A06, ;f any public body uses
emfnent domain to take, witlrout the consent of tlle osvner, pdvate
property that is not within a btighted area, as delErmined by the
nuhlic body, when the primary purpose for the taking is economic
developnent that v+i1l ultimately result in ownership of that
property being vested in another private person, each of the
tollouing shalt apply:

(a) The Obio Pub6c Plorks Commission shall not award or
distributa to the public bodv, any funding under a capital improve-
ment program created under Chapter 164. of the Revised Code.

(b) The Department of Develtpment shaIl not award or distr,b-
ute to the pubiic body any funding under a shovel ready sites
program created under seceon 142.083 of the Revised Code.

(e) The public body shall not receive any funding designated for
capital puxposes in sny act of the Geueral Assembl,v.

(2) Until Decrember 31, 2006, any public body seeldng to ob*ain
funds described in division ( B)(1) of this section, shall certify in
.vriting to ehe grantor oF the funds that tlie publlc body has not
used its cminent domain authoritv on or after the effective date of
this act to take private properv in vidation of the momtorium
established by this act

(C) Divisions (a) and (B) of'1us section do not apply to the use
of eminent domain fo- the taldng of private property to be used as
follows:

i1) In the emnstrnofion, maintenance, or repair of streets, roads,
or walkways, pattic, or othe ways open to dre public's use,
including rights of way immediately adiacent to dmse public ways,
inoluding, but notlimited to, such use pursuant to authority
granted under Title LV of the Revued Code;

(2) For a publlc utiity purpose;
(3) By a common earrier;
(4) For parks or reereation areas open to tbe public;
(5! In 9re construction, mainteaanec, or repair of buildings and

grounds used for governmental purpase.s.
SECTION 3. (A) There is herelry created the Lzo s'.aflve Task

Force m StudyEminent Domain and Its Use and Application in
the State. The Task Force sball consist of the following twenty-8ve
members:

(1) Three members of the House of Representatives, appointed
by the Speaker of the House of Representatives in eonsultation
wlth the Mnoritv Leader of the House of Representaflves. The
Speaker of the House of Representatives sha â designate one of the
members the Speaker appoints to serve as co-chairperson ofthe
Task Force.

(2) Three members of tbe Senate, appointed by ttre President of
the Se.nate in consultation with the Minority Leader of tlre Senate.
The President of the Senate shall designate one oEthe members
the President appoints to serve as co-chairpenon of the Task
Force.

Arti,§ 19

(3) One member representiag the homc buffding incustry in the
state, appointed jointly by the Speaker of t.he House of Represen-
tatives andtlie President of the Senate;

(4) One member who shailbe astatewide advocate on the issues
rafsed in Kelo v. City of New IAndon (2005), 125 S. Ct. 2655,

insofar es they affect eminent domain, appointed jointlv by the
Speaker of the House of Representames end the President of the

Senate;
(5) One member representing the agncultural industry in die

state, appointed jointly by the Speaker of the House of Represen-
tatives and the President of the Senate;

(6) One member representing the wmmeroial real estate
indusiry in the state, appointed joindv by the Speaker of the House
of Representatives znd the President of the Senate;

(7) One member representlng tteensed realtors in the Artate,
appointed jointly by the Soeaker of the House of Representatives
and the President of the Senate;

(8) One member representing the Oiilo Prosecuting Attomeys
Association or the Ohio Association of Probate Judges, appointed
jointly b'y tho Speaker of the House of Representatives and the
President of the Senate;

(9) One member who shall be an attorneywho isknow'redgeable
on the issues confronting the Task Force and wlw represents
oersons who own property and reside within Ohio, appointed
joinJy by the Speaker ofthe House of Representafives and the
President of tlre Senate;

(10) One member knowledgeable on the issues confronting the
Task Force who represents persons who own property and reside
within Ohio,.appointed jointly by the Speaker of tbe House of
RepresentaUves ;nd the President of the Senate;

(11) One member represenffng the planning industry in die
state, one member representing a.n Ohio latwr organization, one
member representtng a statewide historic preservation oreaniza-
tion that wor6s within oommercial districts, one member repre-
sentmg murucipal corporations, one member representmg coun-
ties, and one member representing toumships, each appointed by
the Gnvemor;

(12) Tbe Director of Development or the Director's des3gnee;
(13) The Direetnr of Transportation or the Director's desgnee;
(14; Two members who shall be attorneys with eapertise in

emineut domatn issues, each anpointed by the Attoasey General;
('_5) One member representing s.mall businesse, appointed

jointly by the Speaker of the House of Represeniatives and'he
President of the Senate.

(B) Appointments to the Task Force sball he made not later than
thirty days after the effective date of tr's seclion. Any vzancc in
the memberslrin of the Task Force snall be filled in the same
manner as the original cppointment. Members of the Task Force
shall serve without compensation.

(C)(1) The Task Force shall study each of the fo.lowingr
(a) T"ne use of emineni domain and it impaar on the state;
(b) How +he decuion of the Uni:ed States Supremc Court in

Re1u u. Cibj of Nev London (2005), 125 S. Ct. 2655, affects state
law goveming the use of eminent domain m the state;

(c) The overall i.mpact ofstate laws govurang t.ke use of enrinent
oomain on economic development, residents, and local govem-
ments in Ohio.

(2) The Task Force shaIl prepare. and submit to tlre General
Assembly bynot later than April 1, 2006, a report that shall indude
tlre findings of its study and recommendations conceming dte use
o: ominent domain and iu impact an the state, and by not :ater
than August 1, 2006, a report that shall include findings and
recommendatious regarding dre updating of state law governing
eminent domain. On submission of tlre report due not later tlran
August 1, 2006, the Task Force shall cease to eest.

(D) The Legislative Service Commission shall provide my
technical, professional, and clerical employees that are necessary
for the Task Force to perform its duties.

(E) A71 meetings of the Task Force are declared to be public
meetLrgs open to the pubuc at all ttmrs. A member of the Task
Force shall be present in person at a meeting that is open to the
publlc in order to be considered presant or to vote at tite meefing
aand for the purposes of detecnining winaher a quorum is present.
Tiie Task Force shall promptlv prepzre and m,aintain the minutes
of its meetings, w4»ch shall be public recvrds under sectlon 149,43
of the Revised Code. The Task Force shali grve reasonable notice
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of its meeHngs so that any person may determine t-heeme and
plax of aIl scheduled meetings. The Task Force shall not: hold a
meeting unless it gA,es at least twenty-four bours advance notifi-
caflon to the news media organizafions that have requested such
nofification.

SECTION 4. The General Assembly hereby makes the follow-
ing statements of findings and intent:

(A) On June 23, 2005, the United States Supreme Court
rendered its decfsion 1n 3elo n. CCey ofPleiu Londors (2006), 125 S.
Ct. 2655, which allows the taldng of private nropeY-y that is not
within a blighted erea by eminent domain for the purpose of
eco:wmic development even whea the ultimate nssnlt of the tating
is ownorship of the property being vested in mrother pevate
persoa. As a result of t%ds decision, the General Assemblv believes
the iaterpretation and use of the state's eminent domainlaw could
be e:yanded to allow the taking of private property that is na
with:n a b8ghted area, ultlmately resulcng in ownership of that
prcperty being vested in another private person in violation of
Sections 1 and 19 of,Micle I, Ohio Constitution,wiuch protect the
rights of Ohio citizens to maintain pmperty as inviolate, subservl-
ent only to the public welfare. Thus, the General Assembly finds it
is neccessary to enact a moratorium on any takings of tlus nature by
any public body urrEl further legis]a6ve remedies may be consid-
ered:

(B) The General Asembl,v fmds that it i a matter of s atew:de
concern to enact the moratorium. The moratotlum is neceasary to
protect the oeneral welfare and the rights of ctizene.under

Secfions 1 and 19 of Article I, Ohlo Constitution,and to ensure
that these righ[s are not violated due to the Kelodecisioo. In
enacting ihis provision, the General Assembly vrshes to ensure
uniformity throughout the state.

SECTION 5. Sectlon 2 of this aot applies only to taking acflons
initiated on or a+'ter the effective daze of tius aot..9s used in this
section, 'initiated" means ehe adopHon of a resoluEon orordinance
of necessitv bv the public bodv or 8ling of a court action, but
ezcludes taidng actions for vvbich a resolution or ordinance of
necessity or other official acton of a aubllc body has been taken
and public funds have been eapended in ronnectlon with (hat
taldna action prior to the effective date of this act.

SECTION 6. If any item of law that consttNtes the who'te or
part of en uncodified see'aon of law contained in this act or if any
anplication of any icem of law tbat cons5tutes the whole or part of
an unoodifred section of!aw contained in tlus act, is held invatid,
the invalidity does not affect other items of law or applicatioas of
items of law that ean be given effect witbout the invalid item of law
or application. To 1us end, the items oftaw of :which the uneodi^ed
sections contained in this act are eomposed, and their apnlioations,
are independent and severable.

SECTION 7, Nothing in this act shaIl be construed to imply tlrat
any public body with eminent domain authority has prior to the
enactment of this act abused that authorltv or engaged in any
wrongdoing in the exercise of its eminent domain authori.y
confeaed by smtote or the Ohio Cons5tution.

SECITON S. This act is hereby declared to be an emergency
measure necessarv for the immediate preservation of the public
peace, health, and safetv. The reason for the necessity is that the
United States Supreme Court decision in Ke!o o. City o( Plcw
Londm (3005), 125 S. Ct, 2655, could allow the taking of private
property that is not within a bl:ghted area, uttimately resulling in
ownership of that propertv being vested in another private person
in violation of Sections 1 and 19 of Articie I, Oblo Constitution,
and, as a result, warrantA a moratorium on any takings of this type
mtfl fiirther legislative remedies may be considered. Therefore,
this nct shall go !nto immediate effect.

§ 19'd Damage for wrongful death.

The amount of damages recoverable by civil action in
the courts For death caissed by the wrongful act, neglect, or
default of another, shall not be limited by law.

HISY'ORY: (Adopted September 3, 1912.)

§ '20 Powers reserved.to the people.

1538

This' enumeration of rightsshall not be construedto
impair or deny others retained by the people; andall
powere, not. herein delegated, remain with the people.

Section ' . , ,

39 Regulating expert testimony in crinunal rrials.

§. 39Regulatina expert testimony in crimin
trials,

Laws may be passed for the regulation of the use of
expert witnesses and expert tesfimonv in crin¢nai triaas
and proceedings. . , . .

FIISTORY: (Adopted September 3, 1912.) -

AIiTICLE III: EXECUTIVE

Seeflon ,

11 7fay grant reprieves, commutaEons, and pardons.

§ 11 May grant reprieves, commutations, and
pardons. . . . . . .

The Govemor shall have power, after coaviction, to
grant reprieves, commutations, and pardons, for all crimes
and offenses, except treason and cases of impeachment,
upon such condifions as the Governor mav thinkproper;
subject, however, to such regulations, as to, the manner of
applying for commutations and pardons, zs mav be pre-
scnbed by law. Upon conviction for aeason, the Govemor
may suspend the execution of the sentence, arid report the
case to the General Assembly, at its next meeting, when
the General Assembly shall either pardon, commute the
sentence, direct its execution, or orant afurther reprieve.
The Governor shall communicate to the general assembly,
at every regular session, each case of reprieve, commuta-
tion, or pardon granted, stating the name and crime of the
conv:ct, the sentence, its dati, and the date of the
commutation, pardon, or reprieve, with the Goverrior's
reasons therefor,

(As amended January 1, 1996)

ARTICLE IV: JLTDICIAL.

Section

I In whom judicial power vested.
2 The suoreme cour'..
3 Court of appeals.
4 Common piess court.
5 Addieonal povrers of suprcme court; supervision; nve maFang:
20 Style of prooess, prosecntion, and indictment. '

§ 1 In whom judicial power vested.

The judicial power of the state is vested in a supreme
court, courts of appeals, courts of common pleas and
divisions thereof, and such other crourts inferior to the
supreme court as may from time to time be established by
law.

FIISTORY:(Amended Htay 7, 1968; Nov. 6, 1973; S,(R
No.30.)

;§^ 2 Thesupreme

(A) The supreme cnur
bylaw; consist of seven jc
chief jusflce and justiet
disability of the chief just

" of longest total service ul
c.hief justice. If any mem
by'reason of illness, disal
consider and decide a car
the acHng chief justice rr
of appeals to sit ^Ath the
the place a-rdstead of th

;supreme court shall be x
or to render a judgment.

(B)(1) The supreme c
tion in the following:

(a) Quo warranto;
(b) Mandamus;
(c) Habeas corpus;

(d) Probibition;
(e) Procedendo;
(f) In any cause on r<

complete determination;
(g) Admissionto the

persons so admitted, anc
practice of law.

. (2) The supreme cow
as follows:

(a) In appealsfrom th
right in the following:

(i) Cases originating i
(ii) Cases involving ql

tution of the linited Sta
(bl In appeals from i

felony on leave first ob4
(c) In direct appeals

or other courts of record
a matter of right in case
been imposed;

(d)-Such revisory ju:
administrative officers o.
law;

(e) In cases of publ
supreme court may dire<
record to the supreme (
modify, or reverse the ji

(f) The supreme cow
or reverse the judgment
of appeals pursuant to s

f3) No law shall be I
person shall be preve•.
jurisdiction of the supre

(C) The decisions in:
be reported, together x

(Amended Dlovembei

§ 3Court of ap)

(A)The state shatl
appellate districts in eac
appeals consisting of d
increasing the number
the volume of business
or judges. In distrlcts
judges shal participate
each case. The court sn
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AMENDMENTS TO THE CONSTITUTION OF THE

TheJudicialpower of the United States shall not be
construed to extend to any suit in law or equity, mm-
menced or prosecuted against one of the United States by
Citlzens of another State,br by Citizens or Subjects of any
Foreign State. . . . . . .

(Effective 1798) AhfENDMENT XII

The Electors shall meet in their respective siates and
vote by ballot for President and Vice President, one of
whom, at least, shall not be au inhabitant of the same state
with themselves; they shall name in their baEots the
person voted for as President, and in distinct ballots the
person voted for as Vice President, and they shall make
distinct lists of all persons voted for as President, and of aR
persons voted for as Pice-President, aod of the number of
votes for each, whicb lists they shall siga aiidcertify, and
transmit seated to the seat of the government of the
United States, directed to the President of the Senate;-
The President of the Senate shall, in the presence of the
Senate audHouse of Representatives; open all thecettifi-
cates and the-votes shall then be counted;-The person
having the greatest number of votes for Pn:sident, shall be
the President, if such number be amajority of the whole
number of Electors appointed; and if no person have such
majority; then from the persons having the highest num-
bers not exceeding three on the hst of those voted for as
President, the House of Representatives shaIl choose
immedfately by ballot, the Presdent Rnt in ebonsing the

15
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UNITED STATES

Articles in addition to, and arnendments of the Constitution of the Unided States of Arnerica, propased by Cong
ratifred by the fagislaturer of the scver¢2 States, prersuant to the fifth article of the original Constitution.

AMENDMENTI

Congress shall make no law respecting an establishment
of religion, or prohibiting the freeexercisethereof; or
abridging the freedoin of speech, or of the press; or the
right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.

(Effective 1791) AMENDMENT II

A well regulated Militia, being necessary to the security
of a free State, the right of the people to keep and bear
Arms, shall not be infringed.

(Effective 1791)

AMENDMENT III .

No Soldier shall, in tiine of peace be quartered in any
house, without the consent of the Owner, nor in time of
war, but in a manner to be prescribed by laaw

(Effective 1791). AMENDMENT N

The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches
and seizures, shall not be violated, and no Warrants shall
issue, but upon probable cause, supported by Oath or
affirmation, aud particularly describing the place to be
searched, and the persons or tbings to be seized.

(Effective 1791) AMENDMENTV

No person shaA be held to answer for acapital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the
fand or naval fiirces, or in the Militia, when in actual
service in time of War or publlc danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or limb; nor sball be cnmpelled in any
cdminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use,
without just compensation.

(Effeetive 1791)

AMENDMENT VI

Iri ai1 criminal piosecutions, the accused shall enjoy the
right to a speedy and publlc trial, by an impartial jury of
the State and district wherein the erime shall bave been
committed, which district shall have been previously
ascertained by law, and to be informed of the nature and
cause of the accusation; to be oonfronted with the wit-
nesses agzinst him; to have compulsory process for obtain-
ing witnesses in his favor, and to have the Assistance of
Counsei for his defence.

(Effective 1791)

AMENDMENTYH^

In Suits at common law, whem the value in controversy
shall exceed twenty dollars, the right of trial by jirry shall
be preserved, and no feot tried by ajury, sba11 be otherwise
reexamined in any Court of the United States, than
according to the rnil.es of the common law: .. , ,.
(Effective 1791).. •. . .

AMENDMENT VIII

Ezcessive bait shaR not be tequired, nor excessive fines
imposed, nor cruel and unusualpunlshments inflicted.

(Effective 1791) AMENDMENTSX

The enumeration in the Constitvtion; of certain rights,
sball not be construed to deny or disparage others retained
by the people. . . . . . .

(Effective 1791)

AMENDMENTX

The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.

(Effective 1791) AMENDMENTXI .. . .



Amend. IGIlI, § 1

President, the votes shall be taken by states, the represen-'
tation from eachstate having one vote; a quorum for this
purpose shall consist of a member or members from
two-thirdsofthestates,andama)brityofall thestatesshall
be necessary to a choice. And if the House of Represen-
tatives sball not choose a President whenever the right of
choice shall devolve upon them, before the fourth day of
March next following, then the Vice President shafl act as
President, as in the case of the death or other constitu-
tional disability of the President.-The person having the
greatest number of votes as Vice President, shall be the
Vice President, if such number be a majority of the whole
number of Electors appointed, and if no person have a
majority, then from the two highest numbers on the list,
the Senate shall choose the Vice Prestdent; aquorum for
the purpose shall consist of two-thirds of the whole
number of Senators, and a majority of the whole number
shall be necessary to a choice. But no person constitution-
aIly ineligible to the office of President shall be eltgible to
that of Vice President of the United States.
(Effective 1804) . . .

AMENDMENT XIII

Secnorc 1. Neither slavery nor involuntary servitiude,
except as a punishment for crime whereof the party shall
have been duly convicted, shall exist witbin the United
States, or any place subject to their jurisdiction

SccnoN 2. Congress sball have power to enforce this
article by appropriate legislation.

(Effec.tive 1865) .. . , . .. . .

- AMENDMENT XIV

Sscaox 1. All persons born or naturalized in the
United States, and subject to the jurisdiction thereof, are
citizens of the United States and of the State wherein they
reside, No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal
protection of the laws.

Ohio Constitution -
^, Dueprocess, OConst art I, § 16

.. . Equal protection, OConst art I, § 2

SecnoN 2. Represenmtives shall be apportioned
among the several States aceording to their respective
numbers, counting the whole number of persons in each
State, excluding Indians not tased. But when the right to
vote at any election for the choice of electors for President
and Vice President of the United States, Representatives
in Congress, the Executive and Judicial officers of a State,
or the memben of the Legislature thereof, is denied to
any of the male inbabitants of such State, being twenty-
one years of age, and citizens of the United States, or in
any way abridged, ezcept for participation in rebellion, or
other crime, the basis of representation therein shallbe
reduced in the proportion which the number of such male
citizens sball bear to the whole number of male citizens
twenty-one years of age in such State. ..^. . ,,

Ohio Constikdion . . . . . . . .

Apportionment, OConst art XI, §§ 1, 2, 3.

SecnoN 3. No person shall be a Senator or Represen-
tative in Congress, or elector of President and Vice
President, or hold any ofEce, civil or military, under the

United States, or under any State, who, having previousl,v
taken an oath, as a member of Congress, or as an officer of
the United States, or as a member of any State legislature,
or as an executive or judicial officer of any State, to
support the Constimtion of the United States, shall have
engaged in insurrection or rebellion against the same, or
given aid or comfort to the enemies thereof But Congress
may by a vote of two-thirds of each House, remove such
disability.

Ohio Constitution -
Qualification for a€fice, OConst art II, § 5

Sacnov 4. The validity of the public debt of the United
States, authorized by law, including debts incurred for
payment of pensions and bounties for services in sup ress-.
ing insurrection or rebeIlion, shall not Vestimed. o But
neither the United States nor any State shall assume or pay
any debt or obligation incurred in aid of insurrection or
rebellion against the United States, or any ctaim for the
bss or emancipation of any slave, but aIl such debts,
obligations and claims shall be held illega4 and void.

Ohio Constitution
Public debt; OConst art VIII, §§ 1, 3

Saarnov 5. The Congress shall have power to enforce,
by appropriate legislation, the provisions of thts article.

(Effective 1868)

AMENDMENT XV

SECnoN 1. The right of citizens of the United States to
vote shall not be denied or abridged by the United States
or by any State on account of race, color, or previous
condition of servitude. . . . _ ' . . . . . . .

(Effective 18?0)_.

SacooN 2 The Congress shall bave powertn
this article by appropriate legislation.

AMENDMENT XVI

The Congress shall have power to lay and cotlect taxes
on incomes, from whatever source derived, withoutappor-
tionment among the several States, and without regard to

any census or enumeration. . .. . . . . . .
(Efiective1913) , . ..

' , ^. ' .' AMENDMENT XVII . ^ ^

. The Senate of the United States shall be composed of
two Senators fmmeaeh State; elected by thepeople
thereof forsixyears;andeachSenatorshallhaveonevote.
The electors in each State shall have the_qualifieations
requisite forelectors of the most numemus branch of the
State legislatures.

When vacancies happen in the representation of any
State in the Senate, the executive authority of such State
shall issue writs of election to fiâ such vacancies: Provided,
That the legislatureof any State. may empower the
executive thereofto make temporary appointments until
the people fiIl the vacancies by election as the legislature
may direct. . .. . . . ..

This amendment shall not be so construed astn affect
the election or term of any Senator chosen before it
becomes valid as.part of the Constitution.

(Etiective 1913)

AMENDMENT XVIII

Szcrnav 1. After one year from the ratifrcation of this
article the manufacture, sale, or transportation of intozt-

Secnoia 3. This ardcle si
shall bave beenratified as a
tutton by the legislatures of t
in the Constitution, within se
submission hereof to the St,

^^ . . .(Effective1919)

AMENDI

The right of citizens of.9
not be denied or abridged I
State on account of sex.

Congress shall have pov
appropriate legislation.
' (Effective 1920)

AMENL

SECnon 1. Theterms of
dent shaIl end at noon on tl
terms of Senators and Rep
day of January, of the yea
have ended if this article 1
terms of their successors s.

Ssenau 2. TheCongres
every year, and such meetii
day of January, unless they

SeanoN 3. If, at the tin
texm of the President, the
the Vace President elect
President shall not have lr
or the beginning of his te
have failed to quatify, the
act as Presidem until a Pi
the Congress may by la
neither a President elect
have qualified, cleclaring
or the manner in which c
and such person shaâ ac
Vice President shall bavi

SecrcoN 4. The Cong
case of the death of an
House of Representattv
ever the right of ehoice
and for the case of the
whom the Senate may,
the right of choice shal

SscnoN 5. Sections
day of October follown

SECnON 6. This artl
shall have been ratifia
tution by the legislatu
States within seven ye;

(Effective 1933)
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The Case

These causes came on to be 2zmd upon the motion fiied by each defendaut,
challenging the Ohio lethal injection protocol as constituting arnel and unusual
punisbment, proscribed by the Eighth Amendment to the United States Constitution and
by Section 9, Atticle 1 of the Ohio Constitution.. .

Defendants argue further that the Ohio lethal injection protocol violates the very
statute which mandates that exeeutions in Ohio be carried out by lethal injection,
ILC2949.22. Defendants claim that the three-flrug protocol currently approved for use
by the Ohio Depazvnent of Rebabilitation and Correction violates R.C.2949.22 because
the drugs used create an unnecessary risk that the condemned will experience an
agonizing and painful death_ Defendants argue that the use of this protocol is contrary to
the langnage of the statute, which mandates that the method of lethal inj ection cause
deatb "quickiy and painlessly." Defendants maintain that the use of this three-drug
protocol arbitrarily abrogates the condemned person's statutorily created, substantive
right to expect and to suffer a painless execution.

The state of Ohio has responded tbat the current lethal injection protocol conforms to
the statnte because death is caused quickly, and unless an error is made in conducting the
execution, which the state claims is extremely unlikely the drugs used will cause a
painless death.

The court conducted hearings over two days and heard expert testimony from the
defense (Mark Heath, M.D.) and from the state (Mark Dershwitz, M.D.). After reviewing
the reports of the physicians, together with other written materials submitted with each

1
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report, and after evaluating the testimony provided by each physician, the court makes
the following:Hndings of fact, draws the following conclusions of law, and enters its
judgment accordingly.

FindinQS of Fact

l. The state of Ohio uses a tbree-dntg lethal injection protocol consisting of
sodium thiopental, pancuroni-um bromide and potassium chloride,
adtninistered in the above order, as follows:

A. sodium thiopental: 40 cc;
B. sodium thiopental: 40 cc;
C. saline ftush: 20 cc;
D. pancuronium bromide: 25 cc;
B. pancuzonium bromide: 25 cc;
F. satine flush: 20 cc;
G. potassium chloride: 50 cc;
H. saline flush: 20 cc.

2. The properties of the above drugs produce the following results:

A. sodium thiopental - anesthetic;
B. pancuronium bromide - paralytic;
C. potassium chloride - cardiac arrest.

3. The issue of whether an execution is painless arises, in part, from the use
of pancuronium bromide, which will render the condemned pezson unable
to breath, move, or communicate:

"...it does not affect our ability to think, or to feel, or to bear, or anything,
any of the senses, or any of our intellectual processes, or consciousness_
So a person who's given pancuronium... would be wide awake, and - - but
looking at them, you would - - they would look like they were peacefal.ly
asleep...But they would, after a time, experience intense desire to breathe.
It would be like trying to hold one's breathe. And they wouldn't be able
to draw a breath, and they would suffocate." (Heatb, Tr. 72)

"Pancuronium also would kill a person, but again, it.vould be
excmciating. I wouldn't really call it painful, because I don't think being
unable to breathe exackly causes pain. When we hold our breath it's
clearly agonizing, but I wouldn't use the word "pain" to describe that But
clearly, an agonizing death would occur." (Heath, Tr. 75)

2
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4. The second drug in the lethal injection protocol with properties which
cause pain is potassium chloride. The reason is that before stopping the
heatt,

"it gets in contact with nerve fibers, it activates the nerve fibers to the
maximal extent possible, and so it will activate pain fibers to the maximal
extent that they caa be activated, And so conecntrated potassium causes
excruciating pain in the veins as it travels up the arms and through the
chest." (Heath, Tr. 73)

5. Based upon the foregoing, and upon the agreement of the expert witnesses
presented by each party, the court fmds that pancuro.uium bromide aud
potassium chloride wDl cause an agonizing or an excruciatingly pain8il
death, if the condemned person is not sufficiently anesthetized by the
delivery of an adequate dosage of sodium thiopental.

6. The following causes will compromise the delivezy of an adequate dosage
of sodium thiopental:

A. the useful life of the drug has expired;
S. the drug is not properly mixed in an aqueous solution;
C. the incorrect syringe is selected;
D. a retrograde znjection may occur where the drug backs up into the

tubing and deposits i.n the I.V. bag;
E. tha tubing may leak;
F. the 1. V. catheter may be improperly inserted into a vein, or into the

soft issue;
G. the I.V. catheter, though properly inserted into a vein, may migrate out

of the vein;
H. the vein injected may perforate, rupture, or otherwise leak.

7. The court fines forther that:

A. It is impossible to determine the condemned person's depth of
anesthesia before administering the agonizing or painfial drugs,
in that medical equipment supply companies will not sell medical
equipment to measure depth of anesthesia for the purpose of
canying out an execution;

B. Physicians will not participate in the execution process, a fact
which results in the use of paraprofessionals to mix the drugs,
prepare the syringes, run the I.V. lines, insert the heparin lock
(catheter) and inject the drugs; and,
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C. The warden of the in.stitution is required to deternvne whether the
condemned person is sifficiently anesthetized before the
pancuroniutn brornide and the potassivm chloride are delivered,
and the warden is not able to fulfill his duty without specialized
medical equipment.

8. The experts testifping for each party agreed, and the court 8'.nds that
mistakes are made in the delivery of anesthesia, even in the clinical
setting, resulting in approximately 30,000 patients per year regaining
consciousness during surgery, a circum.staA.ee which, due to the use of
paralytic drags, is not perceptible until the proceduse is completed.

9. The court fiads further that the occurrence of the potential errors listed in
finding no. 6, supra, iax either a clinical setting or di"¢ing an execution, is
not quantifiable and, hence, is not predicable.

10. Circumstantial evidence exists that some condemned prisoners have
suffered a painful death, due to a flawed lethal injection; however, the
ocet4rence of suffering cana.ot be known, as post-execution debzie5ng of
the condemned person is not possible.

Conclusions of Fact

l. Pancuronium bromide prevents contortion or grotesque movement by the
condemned person during the delivery of the potassium chloride, which
also prevents visual trauma to the execution witnesses shonld the Ievel of
anesthesia not be sufficient to mask the body's reaction to pain.
Pancuronium is not necessary to cause death by Iethal injection.

2. Potassium chloride hastens death by stopping the heart almost
immediately. Potassium chloride is not necessary to cause death by lethal
injection.

3. The dosage of sodium thiopental used in Ohio executions (2 grams) is
sufficient to cause death if properly aduzinistered, though death would not
normally occur as quickly as when potassium chloride is used to stop the
heart.

4. If pancuronium bromide and potassium chloride are eIinxuiated from the
lethal injection protocol, a sufficient dosage of sodium thiopental will
cause death rapidlv and without the possibility causing pain to the
condemned.

4
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A Execurions have been conducted where autopsy results showed that
cardiac azrest and death have occurred after the administration of sodium
thiopentai, but before the delivery of pavcuronzum bromide and potassium
chloride.

B. In Cali,fornia, a massive dose (five grams) of sodium thiopental are used in
the letb,al injection protocol.

Comclusions of T.aw

1 Capital punishment is not er se cruel and unusual punishment, prohibited
by the Eighth Amendment to the United States Constitation and by
Section 1, Article 9 of the Ohio Constitation. Grea_e v. or 'a (1976),
428 U.S. 153,187 (FN5.); State v. Jenkins (1984), 15 Ohio St. 3d 164,
167-169.

2. Capital punishment administered by lethal injection is not p_er se cruel and
unusual punishment, prohibited by the Eighth AmendTnent to the United
States Constitution and by Section 1, Article 9 of the Obio Constitution.
Esaze v. Rees (2008), 128 S. Ct 1520, 1537-1538,- -

3. The Ohio statute authorizingtheadnministration of capital punishment by
lethal injection, R.C.2949.22, provides, in relevant part, as follows:

"(A) Except as provided in division (C) of this section, a death
sentence shall be executed by causing the application to the person,
upon whom the sentence was imposed, of a dethat injec7ion
of a drug or combination of drugs of sufficient dosage to
qedckly and painlessry cause death. The application of the
drug or combination of drugs shatl be continued until the
person is dead..." (emphasis supplied)

4. The purpose of division (A), supra, is to provide the conde.rnned
person with an execution which is "quick" and "gainless;" and the
legislature's use of the word, "shall," when qualifying the
state's duty to provide a quick and painless death signifies tbat
the duty is mandatory.

5. When the duty of the state to the individual is mandatory, a property
interest is created in the benefit conferred upon the individual, i.e.
"propercy interests...ate created and their dimensions are defined by
existing rules or understandings that stem from an independent so urce
such as state law rutes...that secure certain benefits and that support
claims of entitlement to those benefits." Board of Regents of State

olle es v.lZoth (1972), 408 U.S. 564, 577 (emphasis supplied).

5
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6. If a duty from the state to a pezson is mandated by statute, then
the person to whom the duty is owed has a substantive, property right to
the performance of that duty by the state, which may not be "arbitrari.ly
abrogated." Wolf v. McDoonell (1974), 418 U.S. 539, 557.

7. The court holds that the use of two drugs in the lethal inj ection protocol
(pancuronium bromide and potassium chtoride) creates an unnecessary
and arbitrary risk that the condemned will experience an agonizing and
paiaful death. Thus, the right of the accused to the expectation and
suffering of a painless death, as mandated by R.C.2949.22(A), is
"arbitratily abrogate3."

8. The court holds fuither that the words, "quickly and painlessly," must
be defined according to the rules of grammar and common usage, and
that these words must be read together, in order to accomplish the
purpose of the General Assembly in enacting the statute, i.e. to enact
a death penalty statute which provides for an execution which is
painless to the condemned. RC.1.42, 1.47:

9. The parties have agreed and the court holds that the word, "painless,"
is a superlative which cannot be qualified and which means
"witbout pain."

10. The word, "quickly," is an adverb that always modifies a verb, in this
case, the infinitive foma of the verb, "to be." It describes the rate at which
an action is done. Thus, the meaning of the word, "quickly," is relative
to the activity described: to pay a bill "quickly" could mean, "by retuzn
mail;" to respond to an emergency "quickly," could mean, "immediately."
Hence, the word "quickly" in common parlance means, "rapidly enough to
complete an act, and no longer."

11. Therefore, the court holds that when the General Asse,mbly, chose the
word, "quickly," together with the word, "painlessly," in directing
that death by lethal injection be carried out "quickly and painlessly,"
the legislative intent was that the word, "quickly," mean, "rapidly
enough to complete a painless execution, but no longer."

12. This holding, Supza is consistent with the legislature intent that the
death penalty in Ohio be imposed wi-ehout pain to the condemned, the
person for whose benefit the statute was enacted, but that the procedure
not be prolonged, a circumstance that has been associated with protracted
suffering.

13. Further, because statutes defining penalties must be construed strictly
against the state and liberally in favor of the accused (condemned), the
court holds that any interast the state may have, if it has such an interest

6
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in conducting an execution "quickly," i.e. with a sense of immediacy,
is outweighed by the substantive, property interest of the condemned
person in suffering a painless death. R.C.2901.04(A).

14. Thus, because the phio lethal injection protocol includes two drugs
(pan.curoaium bromide and potassium chloride) which are not
necessary to cause death and which create an unnecessary risk of causing
an agonizing or an excruciatingly pain.fal deatb, the inclusion of these
drugs in the lethal injectaon protocol is inconsistent with the intent of the
General Assembly in enacting R.C.2949.22, and violates the duty of the
Deparvnent of Rehabilitation and Correction, mandated by R C.2949.22,
to ensure the statutory right of the condemned person to an execution
without pain, and to an expectaracy that hrs execution widl be pafnless.

15. As distingnished from this case, the Kentucky lethal injection statute
has no mandate that an execntion be painless, Ky. Rev. Stat. Am.
§431.220(1) (a). Thus, the analysis of that statute, having been conducted
under the Eighth Amendment "cruel and unusual" standard, is not
applicable here because "...the [CJ.S.}.Constitnt4on does not demand the
avoidance of all risk of pain in oarrying out executions." Baze, suar 128

--S: Ct. at -1529; In contrast; the court holds that RC.2949.22 demands the
avoidance of any unnecessary risk of pain, and, as well, any unnecessary
expeotation by the condemned person that his execution may be
agonizin.g, or excruciatingly painitil.

16. The purpose of R_C.2949.22 is to insure that the condemn.ed person suffer
only the loss of his life, and no more.

17, The mandatory duty to 3nsure a painless execution is not satisfied by the
use of a lethal injection protocol which is painless, assuming no human or
mechanical failures in conducting the execution.

18. The use of pancuronium bromide and potassium chloride is ostensibly
permitted because R.C.2949.22 permits "a lethal injection of a drug or
combination of drugs."

19. However, as set forth supra, the facts established by the evidence, together
with the opinions expressed by the experts called to testify by each party,
compel the conclusion of fact that a single massive dose of sodium
thiopental or another barbiturate or narcotic drug will cause certain death,
reasonably quicldy, and with no risk of abrogating the substantive right of
the condenmed person to expect and be afforded the painless death,
mandated by R.C.2949.22.

7
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,A,na is

l. , The court begins its analysis of RC.2949.22 with the presumption
of its compliance with the United States and Ohio Constitutions, and that
the entixe statute is intended to be effective. RC.1.47(A),(B). However,
the court holds that the phrase, "or combination of drugs," ostensibly
permits the use of substances which, de facto, create an tmnecessary risk
of causing an agoni.zing or an excruciatingly painful death.

2. This language offends the purpose of the legislature in enacting
R.C.4929.22, and thus, deprives the condemned person of the substantive
right to expect and to suffer an execution without the risk of suffering an
agoniaing or excruciatingly painful death.

3. The court holds, therefore, that the legislature's use of the phrase, "or
combination of drugs," has proximately resulted in the arbitrary
abrogation of a statutory and substantive right of the condemned person,
in a violation of the Fifth and Fourteenth Amendments to the United
Constitution and Section 16, Article 1 of the Ohio Constitution (due
process clause).

Remedv

RC.1.50, however, altows the court to sever from a statute that language
which the court fmds to be constitutionally offensive, if the statute can be
given effect without the offending language. G^v. Gei er (1927), 117
Ohio St 451, 466.

2. The court finds that R.C.2949.22 can be given effect without the
constitutionally offense language, and further, that severance is
appropriate. Staie v. Foster (206), 109 Ohio St. 3d. 1, 37-41.

3. Thus, the court holds that the words, "or a combination of drngs,"
may be severed from R.C.2949.22; that the severance wiIl result in a one-
drug lethat injection protocol under R.C.2949.22; that a one-drag lethal
injection protocol will require the use of an anesthetic drug, only; and, that
the use of a one-drug protocol will cause death to the condenmed person
"rapidly," i.e. in an amount of time sufficient to cause deatb:, without the
unnecessary risk of causing an agonizing or excruciatingly painful death,
or of causing the condemned person the anxiety of anticipating a painful
death.

8
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Ho idme

4. Therefore, the holds that severance of the words, "or combination of
drugs," from R.C.2949.22 is necessary to carry out the intent of the
legislature and thus, to cure the cons6tutional infirtnity.

ORDER

A,ccordingly, it is ordered that the words, `or combination of drugs," be severed

from R.C.2949.22; that the Ohio Depaztment of Rehabilitation and Correction eliminate

the use of pancnronium bromide and potassitvn chloride from the lethal injection

protocol; and, if defendants herein are convicted and sentenced to death by lethal

injection, that the protocol employ the use of a lethal ir<jection of a single, anesthetic

drug.

It is so ordered.

9

60



R }EP_CCr. C

IN THE COURT OF COMMON PLEAS OF WOOD COUNTY, OHIO

State of Ohio,

Plaintiff.

vs.

Calvin C. Neyland, Jr.,

Defendant.

Case No. 2007-CR-0359

DECISION AND JUDGMENT
ENTRY ON COMPETENCY
HEARING

Judge Robert C. Pollex

This matter came on for hearing on the issue of competency to stand trial,

pursuant to Motion of the Defendant under C.R.C..§2945.37. Appearing on behalf of

the Defendant was Adrian Cimerman, Esq. and J. Scott Hicks, Esq. and on behalf of the

State of Ohio, Prosecuting Attorney Raymond Fischer, ChiefAssistant Prosecuting

Attorney Gwen Howe-Gebers and Assistant Prosecuting Attorney Heather Baker.

The Court received evidence and testimony including three competency

evaluation reports which were admitted into the record as joint exhibits. The Court also

received arguments of counsel.

FINDINGS OF FACT

The witnesses consisted of two psychiatrists and two Ph.D clinical

psychologists.

Dr. Sherman, of Court Diagnostic & Treatment Center, found the

Defendant was incompetent in that he had mental illness associated with

paranoia.
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3. The hvo other reports and evaluations received by the Court indicated the

Defendant was competent to stand trial and that he did not have mental

illness, but rather had personality characteristics that had paranoia and

schizoid tendencies.

4. The two evaluators who found Defendant competent had more opportunity

to observe and record his behavior while the evaluation by Dr. Sherman

was based on several hours of interview and evaluation. The opportunity

to observe at the Twin Valley facility permitted viewing the Defendant in all

circumstances over a thirty-day period, from which it was concluded that

the Defendant was competent to stand trial.

5. The Defendant did test low on rational decision making in one of the

psychological tests, but the evaluators concluded that this was because

Defendant refused to answer the questions posed to him, rather than a

true reading or indication of mental illness.

6. The Court concludes the Defendant does have personality disorders

associated with paranoia and schizoid (avoidance of other people) but

does not have a mental illness.

7. The Defendant is not suffering from mental retardation and has average

intei[igence.

8. All witnesses indicated the Defendant was very guarded and very

protective of his rights against self-incrimination, which tends to show he

makes rational decisions in his own best interest. He was very guarded in

what information he would provide, choosing to only provide to the

evaluators information that he considered to be helpful to himself.

9. The Defendant was not delusional or disoriented as to time and place for

the thirty-day observational period, nor during his incarceration.

10. The Defendant was not malingering and in fact, denied being incompetent,

both to his attorneys and to the evaluators,

11. The evaluators all concluded the Defendant would be difFicult to represent

as an attorney, but this appears to be his voluntary choice in refusing to

^
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assist due to his guarded nature. Also, the Defendant tends to exaggerate

the importance of irrelevant facts and issues related to his criminal case.

12. The Court finds the Defendant understands the nature of the proceedings

and their importance to him.

13. The Defendant is capable of assisting his attorneys in a meaningful way.

14. The Defendant does not have a mental illness that would prohibit his

assisting in his own defense.

15. The Defendant has been shown by a preponderance of the evidence to be

competent to stand trial under the standards of the statute.

CONCLUSIONS OF LAW

A review of the case law indicates that if a Defendant chooses not to effectively

assist in his own defense, does not constitute grounds for finding him incompetent to

stand trial. He would only be incompetent to stand trial if his mental illness or mental

retardation prohibited him from either understanding the nature of the proceedings or

preventing him from assisting in his defense. The Court has found from extensive

evidence from three of the four witnesses that clearly establish that the Defendant is

fully capable of assisting in his defense in a meaningful way. Thus, the Court has found

him to be competent to stand trial.

The testimony was unrefuted that he does not have mental retardation. There

were inconsistent opinions as to whether he was competent to stand trial. However, as

noted in the findings of fact, the evaluators who supported a finding of competency had

a thirty-day observational period when he resided at the Twin Valley Behavioral

Healthcare center. During this time, he was observed while he ate, slept, and interacted

with staff and other patients. The psychological tests and the observations resulting

from that observational opportunity was subject to staffings and meetings among

professionals all of which supported the conclusion the Defendant was competent to

stand trial. The evaluation of Dr. Sherman, although he is greatly respected by this

Court, was based on a much more limited opportunity to observe the Defendant. The

experts testified the Defendant may present a much different appearance for such a

3
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short observational period than would be obtained from a lengthy thirty-day

observational opportunity. Thus, the weight of the evidence supports the conclusions of

the expert witnesses establishing competency of the Defendant to stand trial.

The defense raised a very legitimate issue as to his low scores as to certain

testing in the area of rational decision making or logical reasoning. The evaluators who

conducted the test indicated that the low score was not attributable to Defendant's

decision making process, but rather to his guarded and paranoid refusal to answer the

questions posed to him. Rather than answer the question by choosing one of two

choices presented to him, he chose to argue about the premises or facts on which the

answer was to be based. This caused his scores to be low in the category of rational

decision making. Mental illness was not the cause of his low readings on these tests as

indicated by the experts administering the tests.

Considering the statutory standards and the testimony of all of the expert

witnesses, the Court reaches the conclusion that the presumption of competency was

not overcome by a preponderance of the evidence and that the Defendant's mental

condition is not a mental illness that prevents him from (a) understanding the nature of

the proceedings against him, or (b) preventing him from assisting in his defense in a

meaningful manner. Accordingly, the Court has concluded the Defendant is competent

to stand trial and orders the case proceed accordingly pursuant to statute.

xc: Prosecutor - Gwen Howe-Gebers/Heather Baker
Defense counsel - Adrian Cimerman/J. Scott Hicks

64



Dec. . 2U07-12t45^M9353l^ood Coun±y Pu61i^ DeienderM pROsE01-11 oR i40.4548 2 01ie6

D"c,C-05-2007 09:3t

COURT DIAGNOSTIC & Ti'f2EATNiENT CENTER
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Judy Fcrg®a, MRC, PCC E-met7: caurtdlag®butSsr.riaN-r+et WTTY; (dl9) 244.3180

DBCettlber 4, 2007

The Honorable Robert C. Pollex
Wood. county Court of Cor,+mon Pleas

One Courthouse squase
Bowling Green, OH 43402

Re: Calvin C. 1.Qeylanfl, Jr,

DOB: January 30, 1964
Docket No. 2007-G2-0359

bate Referral Realdi October 25, 2007
Date of Evaluation: December 4, 2007

Dear Judge Pollex:

Evx8uazlt ^to your referral, under the provisions of Ohio

Revisad Code Section 2945.371(G)(3), I had an opportunity to
parform a psychiatric evaluation an Calvin C. Neyland, Jr. I
saw this 43-year-old defendant at my officm at the Court
Diagnostic and Treatment Center (GDxC) on D®oereber 4, 2007, Ny
evaluati,oxl was conducted to igaiat the Court in determination of
his Comaetenca to Stand Trial on two chaxges of Aggravated

NSurder with specifications.

At the beginning of the evaluation, my adantity, the
purpose of the evaluation and itffi issherent lack oi
confidentiaJ.ity were exalained in, detail to Mr. Neyland. When I
vaas satiefied he underatood thia Disclaimer and was willing to
proceed, the evaluation continued,

MATERIALS REVIEWEM rN PREP.ARATION OF THIS RE80RT

^. ^ e C.OU^]VTY

^ne a; o. i^ • ^

1. Crime Report n.nd Supplemental Narratives, Instant
Offen.ees, 6/e3/07

2. Description o« the contents of a storage un.it occupied by
Calvin Neyland, Jr. (search warzaxtt)

3. Brief psychological evaluation, Calvin Neyland,. Alice
'r-_olly, Ph.D., Clinical Psychologist, CDTC, 7/7/99. Mr.
BTeylazSd wae referred to CDTC by Work Release. nr. Holly

KiCVJD1NG PSYCi7A7A1C. PSVGyaqytCAC AkG OOOtA: W'JP.if8@ML687'0 7H[ oCU878
aW46clalA']e ERlc FU'.70pY. NAIaCCeK, .4liJRY, LL1CAq Oi'7AiYA PMRINNO. PViYAM,

$M/y(17W, VAN tke"SIP, M.Yl1.AdA45 snd WOOC CJ CYlf7E&. '

FGd ^h)mao,t C1^ dm.,ty A4^ % 65



12!^es. `2007,12:45?PJs36aNcca ^ouniy Publ Ic Defander^o pROSECUioR No. 4148

DEC-05-2007 09:31
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The Honorahle Robert C. pqllex
Competency to stand Trial Evaluation of Calvin C. Neyland, Jr.

December 4, 2007
Qsgc 2

_14 02/86

p,003

comments; "Mr. Neyland showed loose aasociation8,
tangential thinking, grandiosity, aad paranoid ideas. Rt
is likely this is longatandizig and that he aees it as
normal. I doubt seriously if he will siumit to
treatment°.

PERTINEN'F HISTORY tINST.MINT OFFSNSE)

Accordirng to Mr. Neyland, he is charged with "two
aggravated murders". He refused to answer any more questions
about how he came to be charged, and that it is "his fifth
amendment right" to avoid se1¢-incrimination_

pERSONAL RISTOI2Y

Mr. Neylar_d's person.al history was given by the defendant
wxth no collateral saurces. As I will point out in ^Mental
status E`aaluation", I have reason to believe -what his abil^ty as
a historian is "taintedll by mental illness. Often he would
avoid questions entirely or answer questions with questions.

Mr. Neyland is a native of Toledo. Ha grew uA in the Old
West End and was raised by both parants who are now deceased.
The coupl.e divorced when he was 14 and he claims to have lived
with his fathez, then mother and his unala. When I asked why he
moved around so much, he comaented (oryptica].ly), "That was an
adult decision", as iL he had n-o so say in the matter and did
=t know why,

He has nine siblings. He is the third oldest and is the
oldest boy. He states that his siblings are still alive and
althou3h he has no problems with tl:em, ha has no close contact.

Educat.ional Fiistory: States ha graduated from Scott Ii.i.gh
Sdhool on time with his class in 1982. He had no
extracurricular activities because he had part time joba during
high school.

iviilitary HistoxY: States he enlisted in the military
immediately after graduating. When I asked what branch of the
railitasy he was in, he comments, ^S eigned a non-d.isclosure
statement°. As a result of thim "®tatement", he was unwilling
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The gor..orable Robert C. PollcX
Competency to stand. Trial Evaluation of Ca].vin, C. Neyl.and, 7r.

Decembez 4, 2007
Page 3

P.oOA

to tell me anything about his military service, including what
branch of the service he was in, what rank he aohiaved, whether
or not he got an honorable discharge, or even the yeara he
served.

Medical History:* states that he is in good health ss.d
except for having a°buxn on his hand°, he has never been
hospitalized.

Psychiatric History: Denies any psychiatric history.
States he was never in a nsychiatric rospital and never received
any psychiatric treatment,

Legal ^istory: When X asked if he was ever arrested, bis
first oomment provided this stxange rejoinder, "You mean like
that catch and release thing the police have?" Asking the
qixestion any number of waye did not reveal very much, axcept
that "I don't hava a rap sheet°. He eteadfastly denied any
"paesing bad check" chaxge ^,n 1999. However, later in the
seaeion ne menta.oned that in 1999 there was an eAisode ia which
ha was chased by "a guy with a knife" , ge evatea that no one
would listen to him, that no one was charged except for him, and
that he soer^t 30 days in jail because "the judge gave me
contampt of court".

Marital Historv: Single, never married, no children. Ha
states he was living "in his txuck most of the ta,me". Around
11998 or 1939", he did hav® a reeidence on Summit Street in
Toledo, Iie left that residenc2, never to return after he came
home to find that "someone was in hig house watching t2levision
and listening to his answeri;:g tnachine". Since that time he had
lived with hie Lather in Detroit, then o.f and on in his t*_uck.

EmPIoymeat Eiistory: States he has been a truck drivar for
19 years. 'P.9parently he had a history (his claim) of being
"fir®d from a lot of joba". He implias that th.is somehow was
the result of one of his young nieces being reported as an
occupant of one of hie places of residence and that perhaps the
people Eired him because of suspecting "child su.pportA issues
(.??) .
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The Hon.orable Robert C. pollex
Compatency to Stand Trial Evalua.tion of Calvin C. Neyla_*:d, Jr.

necem'ber 4, 2007
Page 9

P'LMPTAL STAT^JS 3VALUATIO39

aeneral Aooearauce: Mr, Neylar.d ®,rrived on time for the
evaluation, accompanied by two sheriff's deputiex. k1a was a
larger than average in stature African-American male, with a
bushy beerd and a piarciag gaze. Eie nsver appeared to be
£rie:adly and was always on guard_

Speech/Thought: He was alwaye very cautious about how' he
°phrased° an answer. gven aomething as nimpla as what he
thought of his attorney was answered with the disolaimer that he
has difficulty assessing another person's character, based cn, a
friend who diaa.ppointed him when, he eaaa 15 yea.xs of age.

5is speech and thinking GOUId at least be desaribed sa
°sti].ted" -f not overtly ;aranoid. He ^;aade something" out of
virtually everything that has happened in his lif®, oftan with
peculiar reasoning. For example, he states that when he wr,e "on
the xoad", he wou].d from time to time find prop2ylacties in his
laundry. At first he thought that it was just something that he
„pickad up" fro*n one of the dryers in a laundromat, but it
haropened so often that it cQuldn't possibly have been. an
accide.nt. Like the episode of "someone watching television in
his house" he was unwilling to give any apeculations, being very
cssseful to not °volunteer" any "explana.tiona" that might give
rise to autistic or bizarre logic.

His speech and thinking nevar displayed the obvious
disorganiaation eeen in acute worsening of mental illness, auch
ae schisophrenia. His thirsin3 never moved quickly from topic
to topic without eounaction. He never answered in. noo.-eequitura
but as mention.ad earl.ier, his answers were often "peculiar".

pffect: Guarded, distant, aloof.

Cocnitive Functiong: Oriented to tame, plaqe and parson.
No evident attention or concentration deficits that interfered
with oux cor.vexsatio;:. He never appeared to be distracted or
;°e,spon.ding to external stimuli (i.e., hearing voices).

Appraisal of Aefendant's Cooperation/Level of
2articieation; Mr. Yeyland was so gusrded that he was unwilling
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The Honorable Robert C. nollex
Competency to Stand Trial Svaluatxon of Calvin C. Neylax:d, Jr.

December 4, 2007

Page 5

to even address. a simple hypothetical exampie about assisting an
innocent "defendant" (an eXample I use often that is readily
rasponded to). Any ideas he might have had about his own case
other than the fact of being charged with "two Aggravated
Murders" can only be guessed at. He refused to r®spond, statiag
that it has to do with hig ease and he is not going to
incrimina.te hi.mself, rie certainly had an objective
'understanding" of the adversarial process in cov.rt, the value
of witnesses, etc., but one can only guess at what
interpretations he makes about the acti.ons o£ his attorneys,
prosecution evideno®, ®te, He continually dwelled on the
"discovexy" which he apparently has read through. He was
preoccupied with apparent minutia (past xesidences) which would
appear to have not much to do with his current case. note is
made of the earlier comments he made about "disGovering" that
hie niece Y+.ad been listed ag an occupant of one of his
residences, perhaps "explaining" his numerou3 loss of jobs.

DIAGNOSTIC ASSPSSM'c'..N•r

Axis S: D®lusional Disorder, persecutory Type
Rule out Schizophrenia, Paranoid Type

Deferred

"None"

Psychosocial Stressors: Effects o£
current legaZ situation, Tutis I

diagnosis

Axis V. GAF = 45 (current)

OPINION

it is my medica7, opi.zxion with reaeonable professional
certainty that this defendant suffers from a mental illness
which randers him incapable of understanding the nature a:xd
objectives of the pzoceedings agaia,et him arsd ®sp®cially of
as9isting in his defense.
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Rationale: I base the above opinion on the following
aesessmen.t of mpecific comgetaacy areas:

1.. Evidence of a tnez±tal illness was described mine years
ago, indicating that the clinical pr®sentation seen by me
was zlot manufactured. This is also born0 out by th®
seeming authenticity of his s-ymptoms (bizarre conclusions
about prophylactics in his clothes, peonle in his
anartmen,t who were "listening to his messages", etc.).

2. if his demeanor with his attorney is anything like his
demeanor with me, it is impossible to det®rmine h.ow he
could ever provide meaningful infornation to that
attorney without it being contamiaated by paranoid
thixiJca.ng. This is a man to whom nothing ever happens "by
accident". He makes interpretations of things in his
life based upon an intern.al "logic" that makeo sense only
to him,

3. The descriptions given in the police ,report (victim
described him as "weird") and eveza, the acts themselves
may indicate hizarre motives. At this point he ia either
unwilling to discuss or admit to what might be useful in
a possible ir.sa^ity defense.

4, At the very least, there appears to be at least some
comments by the witnesses of mounting tension between one
of the victims and thin dtfendant, but giving little
infozmation about a "true" motive,

5. in addition, the materials discovered ia his storage unit
also give reason to pause and con=_ider the possibiJ,ity of
an underlying paranoid disorder.

Resne

Thcmaa e,,4herman, M.D.
Medical Director

Tws$Jpashtcyisnd.3'71
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COURT DiAC3NOSTIC & TREATMENT CENTER
COMMUNITY SERVICES BUtLO1NG

One Stranahan Square, Sutte 353
Toledo, Ohio 43604

r.uuz

EXECUTIVE DIRECTOR Phone (419) 244-8624 FAX: (419) 244-9213
Judy'rorgac, MRC, PCC E-mait: courtdiag0huttar.tastnat V/iTY: (419) 244-3160

December 7, 2007

The Honorable Robert C. Pollex
Wood County Court of Common Pleas

One Courthouse Square

Bowling Green, OH 43402

ADDENDUM REPORT

!":.-CfI!: `=;)
------ -- ^

DEK - 7 2007

Re: Calvin C. Neyland, Jr.

DOB: January 30, 1964

Docket No. 2007CR0359
Date Referral Rec'd: October 25, 2007

Date of Evaluation: December 4, 2007

Dear Judge Pollex:

Your Jonor, if the Court is interested in my opinion

regarding his restorability to competence, I would like to add

the following:

1. Any attempt at restoration must include an inpatient

(secure) forensic unit (Northcoast or Dayton)

2< It is highly unlikely that this individual would

willingly take medication, although even with medical

treatment, residual paranoia could remain. There is a

substantial likelihood that within the time allowed by

statute, this individual could be restored to competence,
at least to the point of where he is able to provide more

details to his attorney and discuss his state of mind at

the time of the alleged offenses.

Thomas G. Sherrh^fn, M.D.
Medical Director

TGS/pealneyland.edd
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SANpU5KY, VAN WEFT, WILLIAMS end INOOU COUNTIES,

Eqval EmyloY+nen( Opper:unlfy Agency

z
71

mmm^r o nr2



'.::IL U.j . O{'I^^JIVOV 3YDC1 ^!tL

Columbus Campus

200 Wesf Broad Street
CoCumbug, Ohio 43223

Uhoae:(614) 752-0333
TDD: (614) 274-7137

Fax; (614) 752-0385

Dayton Campus

2611 Wayne Avenue
Dayton, Ohio 45420

Phone:(937) Z58-0440
TDD: (937) 258-6257

BBA= (937) 258-6289

Ohio Department of Mez>,tal Health

fj4-V1-VO lz•4J

Twin Valley Behavioral Healthcare
February 1, 2008 **Competency Report**

The Honorable Robert C. Pollex
Wood County Com.mon Pleas Court
One Courthouse Scjuare
Bowling Green, Ohio 43402

RE: Galvin C. Neyland (746929)
Date ofAcimission; 1/2/2008

Case Numbea: 2007-CR-0359
ORC Section: 2945371(G)(3)

Deas Judge Polles

In accordance with ORC Sectiotl 2945.371(G)(3), it is the opinion of the
Psychologist that Calvin Neyland is capable of understanding the nature and
objective of the proceedings against him and can assist his attocney in his de€easee
There€ore, the least restrictive setting until his trial is the jatl where he can be

maintained at his current level of fanctioning.

Please find attached a report of out findvigs. If testimony wi11 be reqicired, we ask
that a subpoena be sent to Kristen E. Hasldns, Psy.D., Psychologist, who wt1l

represent the official position of the hospital. If testimony is necessary, we also

request that the Court issue an order for the release of the records to the person

testi€ying in this case pursuant to ORC Section 5122.31.

Please call the Legal Assurance Office at (614) 752-0333, est 5216, with anp

questions relative to this case. Please note that the defendant was retamed to jatl
on January 30, 2008.

Respectfiz]Iy submitted,

Kaxen E. Woods-Nyce, LISW, CCFC.
Director of Patient Services, Campus Administrator

cc: Prosecuting Attomey. (enclosed with courts copy)
Defense Counsel: (enclosed with courts copy)
Wood County ADAMH Board
File

Acc: edited by the jcint Commission on Accrediration of Healthzre Organizarios

4n Eqmzl Gppornuttty 6tnploycr/Prcc;der
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COWETENCY TO STANDD'I'AtIA1L EVALUATION REPORT 2945371(G) (3)

Date: January 31, 2008

Reason for Eva[aatiommi
The Honorable Robert C. Pollex, Judge in the Court of Common Pleas ofWood County, Ohio; zemandecl Calvin C.

Neyland to the Twin Val3ey Behavioral Healthcare-Columbus Campus, Timothy B. Moritz Forensic Unit in

accordance with Section 2945.371 (Ci) (3) of the Ohio Revised Code:' psychiatric inpatient evaltiatiou of ciureut

mental condition ^nd competency to stand tzial. Speci.fically, the Court is asking if Mr. Neyland is mentally ill or

mentatty retarded, if he is ca.pable of understanding the nature and objective ofthe proceedings againsthim, and ifbe

is capable of assisking his attorneys in his own legal defense. Mr. Neyland was admitted to this hospital on January

2, 2008.

Mr. Neyland bas 1^een indicted for one count of Aggravated Murder, a special felony, in violation of the Ohio

Revised Code Title 29, Section 2903.01 (A), with a specification that this offense was part o£a course of conduct

involving the purposeful 1a13ing of or attempt to kill two or more persons (2929.04 (A) (5)), a.nd a firearm

specification, and one count of Aggmvated Murder, a special felony, in violation of Ohio Revised Code Titlo 29,

Section 29,03. 01 (A), with a specification tbat this of.feltvse was a part of a course of conduct involving the piaposeful

killing of or attempt to kill two or more persons (2929,04 (A) (5)), a firearm specification and a specification tliat

the offense was cqrttm.itted for the purpose of escapiiag detention, apprehension, trial or punishment for another

offense committed by Calvin Neyland (2929_04 (A) (3)) as a result of alleged incidents said to have oecurted on or

about August. 8, 2Q07. The alleged victims are Thomas Lazar and Douglas SmitlL Nfr. Neyland was arrasted and

incarcerated on August 8, 2007. He remained incarcerated until his admission to this hospital.

Eaaam'rnation Procedure:
lktr. Neylandwas privately ex-amined in the treatment team room onhis hospital livingunit on January 22, 200$ for a

little over four bouts. Ihuing that time W. Neyland took a break for dinner and retmmed after twenty minutes. At

the conclusion of te elinical examinalion, Mr. Neylaand enmpleted a Minnesota Multiphasic Personality Inventory-2.

(MNIPI-2). On January 29, 2008 the examiner requested to meet again with Mr. NeylancL Mr. Neyland refTrsed to

meet stating that the "twenty days" allow for the evaluation were up. This examination consisted of takin$ a

NEYI.F-ND, CALVIN C
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COMPETENCY TO STAND TRIAL EVALUATION REPORT 2945:371,(aG) (3)

Date: Ianuary 31, 2008

psychosocial history, mental starirs examination, serni:ctroctnred interview Lelated to competency to sund trial

criteria iacluding adtninistCation of The MacAtthur Competence Assessment Tool-Criminal AdjudicaYlon

(MacCAT-CA), MMPI-2 and consideration, of the below-listed collate[al sovrees of information.

At the onset of the exami.QatGon Mr. Neyland was informed tbat he had been sent to the hospital. for a competmcyto

stand trial evaluation, and he was told what would be included in that evaluation. It was explained tbat anything he

said was not secrete, privaie, just between us or confidential because a report would be written containing the facts,

findings and conclusions of the evalnation. Further, he was advised, should I be called to testify in this matter, that

report would be the, basis for my testim.ony. Additionally, it was explicated to Nfr. Neyland that, because he had been

indicted cvith death penalty specificatians, the examiner cou.ld be called to t,esafy by either side during miiigafyon

proceediztgs shoalil thoseproceedings occur. There followed a brief explanation ofthe bifurcated pioceSs in a deakh

pen.alty trial. Mr. Neyland was also told that he did not bave to speak with me and that be could stop at any po9nt

during the evalvation and that he had a cight to consuh with his attorney about any conGems he bad. Additionally, he

was informed that, if he refizsed to cooperate for any reason, that would be reported to the Court. Finally; Mr:

Neyland was infa}tned that I would not be seeing him for any form of treatmeut. When I was sat â.Sfied that 2vIr.

Neyland understood the put7wse of the evaluation and the limitations on confidentiality and he agreed to proceed,

the examination was begun.

Collateral Information Revsewedt
I. Coiat entry ordering this ex4minadon.

2. Indictment in pase number 2007CR0359 Court of Common Pleas Wood County, Ohio.

3_ Twin Valley Behavioral Healthcare-Columbus Campus cutre.nt treatment chart including

admission evaluarjons by treatment team members, comprehensive treatment/rec,overy

plan and treatment team updates eud interdisciplinary progreas notes (01-02-08 to 01-29-08).

4. Competency to Stand Trial Evaluation report and Addendum Report by Thomas G. 5heinan, M.D.,

Medical Ditec -̂tor at the Court I7iagnosG.c & T,reatment Center, Toledo, Ohio (12-04-07 and 12-07-07).

5. Perrysburg 3'ownsbip Police Department investigation repirrts.

NEXI.A.ND, CALVIN C
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COMPE'TEN'CY TO STAND'IRTAL EVALUATIiClN REPORT 2945.371 (G) (3)

Date' January 31, 2008

6. Ohio Buieau of Criminal Identification and Investigation Investigative Report by Agent Keith

Williamson (0^-14-07).

7. Lucas County Sheriff's Office Crime Reports.

8. Lock-It-Up Self 5torage Notice of Default and Intent to Sell at Auction (07-10-07) with a hand written

note written on it related to "last will and testam:eat,"

9. Hand written note found in Mr. Neyland's storage locker.

10. Transcript of Yzettial Proceedings in Case No_ 07-CR-359 (12-11-07).

11. Work Release/Court Diagnostic and Treatment Center Clinical Note: Calvin Neyland, by Alice Holly,

PItD.. Clinical Psychologist, (07-07-99).

12. '1'elephone oops-o.ttation with Cnven Howe-Gebers Wood County Assistant Prosecuting Atfomey (01-25-

08 and 01-31-08)-

13. Telephone cqnsnltation with J, Scott Hicks Defense Counsel Wood County Public Defender's Office (0 1-

28-08).

14. E-mail from Lori Runzo, Senior Vice Ptssident Liberty Transportation, Inc. to Gwen How-er-Ciebers and

response by Robb Gates (01-23-08).

15. Consultation with Delaney Smith MD, Mr. Neyland's Attending Psychiatrist Twin Vatley Bebaviozal

Healthcate-Columbus Campus (01-29-08).

Baclr,ground fnformation_
The followi.ng infqrmation has been assembled primgrily from clini.ca.[ interview with Mr. Neyland whose accuracy

as a historian is not known. He sva.s ucuwilling to have the hospital staff wnsult with family members. Collateral

information has bqen added in those areas where it was available.

Developmental History:
Mr. Neyland reported he had no knowledge of his mother having any illness or injury during her p[egtancy with

hins_ He said he never Iazcyar her to smoke, drink, or use drogs. No problems at the time of his birth were ever

mentioned to him He thought he had likely achieved developmental m.ilestones as the expected ages. He reported

CONRpENT1AL
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CONTE'Y`ENCY TO S'1FANDTRIAI<. EVALUATION REPORT 2945.371(G) (3)

Date: 3anuaty 31, 2008

no delays in development Mr. Neyland reported no childhood or adolescent serions illness or injury and no

hospitalizatiori.

Inquiry was made of Nfr. Neyland regarding his adjusttnent to home, school and community as a child and

adolescent He was asked if he bad been one to bully, threaten or intimidate others. He answered, "My parems

required us to go straight to and fium school. We were not allowed to go to others' houses, play spozts, or do

anything with a.nybqdy without supervision." He added that his parents were very strict and his fatber was a pastor.

The question was repeated and Mr. Neyland related that he was "Lstneller than others" and he did not talk to other

people. ln responsT to a question about ever having fights, he answered, "We went to private school and had to fig§st

every day going in and out of the nexghborhood. The public kids beat up the Catholic kids." He then spoke akrout

his school, St. Masy's requiring selfdefense classes and the person who tanght those classes. In response to fiirther

qaestions, Mr. Neyland reported that he had never as a child or adolescent caused serious harm to ap,other prrson,

used a weapon in q fight, was not physically ctvel to people or animals, did not mug, ptuse snatch or extort and did

not force another to have sexual activity. He said he did not fize set, destroy the property of othets, break into

anyone's house, c.ar or building, or lie to get good or favors or steal. He said that he began staying out late at,age 15-

16 becan.se he was worldng as. a grill cook, crew chief and closer at a McDonald's and his mother called the pol3ce

on him. When further qnest.ioning about this was atternpted he responded that he "was a child, ask my motber aboat

it °° He related that he did nat run away from home, but he reealled he often truanted becavse he was ti.ced from

working.

Mr. NeyIand said he grew up in the old West End of Toledo. He recalled Ivs parents moved a couple of fimes but

they stayed in the same area of the city_

Farn.ily History:
He said that when he was age 14 his parents divozrod. He remained with is mother for a while and then bas mother

sent him to live with his nucle. A$er staying withhis uncle a while he was sent to live with his father. He teaalled

that his father was living with a girlfriend and placed him in an ap ertment of his own. Mr. Neyland stated that both

CONFIDENTIAL
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COMPETENCY TO STAND TRi.E4.L EVAI,UATION REPORT 2945371 (G) (3)

Date: ranuaty 31, 2008

of his parents are deceased. His mother died in June 2006 of cancer. He recatle.d that he saw her daily in a nursing

home in Toledo prior to her desth. He said his mother was a Registered Nurse who worked as a Visiting Nurse for

the State of Ohio. He was asked what Icind of a petson his mother was. He answered, 'She was my mother,'

Pressed a bit fiutherto describe her, he commented "she had to wnrk forus, she cooked. She was strict Since I've

been grown I've met no woman that could cotnpare to her," Asked about his relationship with his mother, A3r.

Neylarnd indicated that he was not too involved with others and that he lived his own life. He added, "All I did was

work." His father died in 1997 or 1998 of cancer of the throat or jaw and he recalled that after smgery his father

could no longer speak. He did not know how to describe his father. He recalled he had no hobbies, worked two

jobs-a 16 hour day and church. Idis father's church, Church of God in Christ, required him to leave as pastoraftet

the divorce. He said he did not relate much with his father and that he really did not know him. Y-Ie recailed that bi.s

father remarried.

Mr. Neyland is the third of b'ss, parents' ten children and the oldest son. There were five boys and five gi13s. The

oldest is in her 50's and he did not know how old the youngest sibling would be now. He recal.led that he did not

have much to do ryith his siblings though when he was working he said he would get them what they needed and

give them money. He said he hsd not maintained contact with his siblings. Howec•er, recently he has ealled his

youngest sister, but he felt he couldn'tdepend on her. Inquiry was made regarding any other sigpificant others as he .

was growing up. Mr. Neyland said there were a lot of people, but "no one I could depend on. I could only dep¢d

on me. That's my security, my security is working." I-Ie continued, "Y ehose not to be involved with people aDd

relationships. I was a bad judge of charaeter. I don't knowhowthey think. It seems I was the only pemn nottodo

drugs." He spontazieously offered that his family consisted ofeducated people and included nurses, doctors, school

ptincipals and teachers. He recal3ed, "Once I spoke up, and the petson said I needed to be medicatod." He woiild not

further elaborate on that stafetnerit
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Cdi4IPE'I`+ 1hTCY TO STAND ITUAL EVALUATION REPORT 2945.371 (G) (3)

Date: JanUary 31, 2008

There was no reported physical or sexual abuse by family members. He also thought that family members had not

emotionally abu.ged him. I-lowever, he said that if someone is "fast, slick, I might be a little slow." When asked

about any mental abuse, Mr. Neyland talked about having to go to juvenile court in Toledo as a juvenile. He

believed that as a jpvenilea parent was supposed to represent him, but in his case "we sat at difFerent tables.°' There

apparently were several different times he aod his rnother appeared in jmven$e courC Mr_ Neyland recalled, °^Over

and over they askgd, `NVhat is the problem'?" He said that there was never any answer. Prior to the diwtCe all

family activities were involved with the chnrch. He said he did not currently belong to a chutch, but he added tla

be believed in C^oc(. Ivlr. Neyland reported no family history of alcoholism, drug addiction, criminal legal problems,

psyehiahic hospith.tization or menta.l health tteatment

Relationship ffistory'
M'r. Neyland said he did not date becmrse his father did not allow that. He indicated that he never reslly hss.dated.

However, as an adult he thought he bad a number offcmale friends, but no one that was siguificant He indicated

that he has been unable to find someone and added "my security is my job." He would lae to meet someone

"normal, with goo sense, cooperatrve, can communicate, not be sneaky " He said he had never b°en married_ He

recalled thst there had been an accusation that he had fathered a child. He stated that he appeared in court and was

agreeable to a paternity test. However, the woman and child did not appear for testing and then the mother sai5i she

did not want the test. Mr. Nqland recalled that the people at the place of te-ting then said, 'So obviously the baby

is not yours?" and then they laughed at him.

Current Supnort 3vstem:
Prior to his arrest IVIr. Neyland said that he was spending '24lT' in his ttnck. However, he said he did have an.

address for naail in Perrysburg. He related, "My}ob is my home. Everything I did was my work. Anything I do had

to do with my work." He reported no friends_ He said that he talked with family and othets but there was no one he

eould depend on. He reported no membership in any social group, club, chnrch or organirstion. He then added that

he tried to build his own snpport system. He talked about starting an "artificial support system,' but somehow

people had "sabotagerl" wfist he was doing. Mr. Neyland then did not want to talk any fiirther about this topic.
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CC91"ETENCX TO STAN33 TRL4,b EVALUATION REPORT 2945-371 (G) (3)

Date: January 31, 20O8

Academic History:
Mr. Neyland said tltat he had altended Macomber Whitney Vocationai School and had participated in carpenhy and

machine shop the first two years there. However, he reportedly missed too many days and school officials nade him

go to Scott High School. He said he graduated from there in 1982_ He recalled some school s!Lspensions for

"missing days " Mr. Neyland initially indicated little relationship with teachers. Then he recalled a Mrs. Wyland

"gave me an art cWs. She paid for me to go to the museum on Satazday. I enjoyed it. My parents did not pick it

up" so he did not continue with art classes at the museum. Mr. Neyland fenther recalled that when in the old West

End Jun.ior High Sphool he played bass in a sting quartet, but none ofhis family ever came to any per:f'ormflnce. Ha

said his mother tcansported his bass home once. He said he had to caizythe bass the five or six miles back and forth

to school. He commented, "lt was bigger than me." He reported that his grades in high school w zre "abysmBI"

primari.ty due to poor attendance. He did not play any school sports and his parents discouraged ex7aaS:mricular

activities, so he dill not do any. W. Neyland said he was never in any special classes and he never repeated any

grades. Ha recalIed that the school w-as not going to graduate him, but his Army rectuiter interceded beesu.se Mi.

NeXland reportedXy rreeeivad the highest military entrance scores of anyone from his school. He related that he

would from time t.o time see a.woman who organized reunions for his high school class and that she would tell hFFsa

about baving had a reunion, but she never invited him to come to a reunion.

Military Historv:
Mr. Neylarad said he enlisted in the US Army in June 1982 following high school graduation. He said he "signed a

nondisclosure statement" and conld not fttrther discuss his military history. Material from the prvsec:utar iadiczi .ted

that Mr. Neyland was in the US Army from March 1987 to May 1988. He was said to have deserted from the Army

aad then.re'tiuned for discipIine for that offense. It was reported that Mr. Neyland was "1?iscbarged for the good of

the Service," and be was not allowed to finish his service time and was not allowed to be in the Army Reserves. Mr.

Neyland said that the dates listed for his service time are wrong, but he would not further elaborate.
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COMPETENCY TO ST.Asl°lFD'Y'B.LIAL EVALUATION REPORT 2945371 (G) (3^

Date: Jantuay 31, 2008

Emplovment History: %
Mr. Neyland said fhatt he had primarily worked as a truck driver for multiple employers over the years. He added

that he has 'alvra.ys collected mteniployment" He stated that he bad worked for Liberty Trucking forfouryears. He

indicated that he was supposed to be fired frozn Liberty Ttvcking. Mr. Neylaod taiked about an unemployment

dispute in whi.ch he represented himself to the 6'h US District Court of Appeals where he said he finally prevailed.

He reported he never was involved with the Sureau of Yocatiotzal Rehabilitation, did not hava Welfare in his name

but did receive food stamps, and never had a Worker's Compexinsafion clailtm. He indicated he had not received any

Social Security mqnies.

Substance Abuse HisborY_
?VIr. Neyland reported tlhat he never had a habit of smoking cigarettes, never inba]ed the fiums the volatile fames of

substances saeh a glue, sp[ay paint or paint stripper, and he did not use marijuana, cocaine, l'CF, ketamines, ersta.cy.

LSD, heroin or misuuse prescription medications. He said that he occasionally drank alcoholic beverages, but he did

not think he ever had a problem with his use of alcobol. He stated that he had neaer been referred far dmg or

alcohol treatment progra+n*++ng or rehabilitakion.

Le2a1 History:
Mr. Neyland indicgted that he bad several appearances in juvenile court He explained, "I was a child. I don't know

why I was there. I did not know what the problem was- My mother did not tell me what the problem was and I did

not discuss it with her. I have no idea why I was there." From the description given, earlier by Mr. Neyland trf 6e

and his mother both having attorney reptesentation, it is possible that the "problem" irevolved unruly bebavior and an

impasse regatdiag this behavior between Mz. Ileyland and his mother.

As an adult Mr. Neyland reported a problem with three bad checks related to a time period when his bankwas taken

over by another bank He also talked about an incident of a theft of his identity in 1999. He said someone Sled for

Social Secwity using his name and Social Security number. He also talked about a 1999 incident when someone

attacked bim with pt knife. He said thejudge asked him wbat happened and when he gave his account he was gi-ven

thirty days in jail for contempt of court,
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ltecords received from the prosecutor's office included Incident Reports from the Lucas County She.ri$ s E33Ece: ia

October 1997 related to three warzants from Toledo for passing bad checks for which Mr. Neyland was turned over,

to the Toledo Police; June 7, 1999 related to warants from Toledo for passing bad checks for which Mr. Neyland

was taken to the Safety Buildin,g and issued a summons; a June 7, 1999 incident in which Mr. Neyland was the

victim of aggravated menacing; a June 21,1999 warrant service on three counts ofpassing bad checks for which W.

Neyland was booked into the Lucas County Jail; a May 12, 2000complaint of telephone harassment for which the

reporting person was advised to contact the Maumee Court; a September 11, 2000 report by Mr. Neyland regardiri¢

stolen property. Tllere was no other report of a mminal history.

Medical Historv_
Mr. Neyland reportsd no historyofsurgery, major illness, seizinse, fit orconvulsion, loss ofconsciousness, oi broken

bones. He said he once burned his band worldng on a oat'tak.ing an engine down. He said he was hospitali=d for a

day or two for this injuty. He said he did not reqnire skin grafting for this injury. He reported no chronic medical

condition. Mr. Neyland repozted that he is not currently ta.kin.g any mediea.tion of any kind.

Mental Heaith Hiscorv:
Mr. Neyland report,ed that he had neveC been psychiatrically hospitalizad prior ta this covrtordered hospital.i,ation

for evsluattion. He also reported no form of out patient mentai or behavioral health tre.atment He did not recall the

Work Release encounter with Dr. Holly, and he insisted that he had not seen anybody for such an evaluation.

Dr. Aliee Holly reported she saw Mr. Neyland on July 7,1999. In a Work Release/Court Diagnostic and Treatment

Center Clinical Nate, Dr. Holly noted Mr. Neyland "reported no hx [history] of inentai illness or problems. He

denied ever being preated for such problems. He denied any current symptoms." Mr. Neyland was reportedto shoFr

'loose associations, tangential thinking, grandiosity and paranoid ideation." Dr. Holly concluded: "It is dtlcely this is

long standing, chrpnic, & ego syutonic (he sees it as normal)." Sbe sarrnised that "he has apparently gotten by well

enough to not have mandatory ta" [treatmentj. Dr. Holly concluded: "I doubt seriously z.f he will voluntarily admit

to tx" [treatment). Mr. Neyland was advised of services available at the Court Diagrtos'tic and Treahnent Center, but
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NIh Neyland reported he was not interested. It was thought that Mr. Neyland would be able to follow work release

policies but "will be seen as odd or annoying." It was concluded that Mr. Neyland was not amenable to treatrnent.

Hospital Course:
During the course of this hospitatiza.tion the focus has been on evaluation of mental status and competency to stand

trial criteria. Mr. Neyland bas bad individuai attention in terms of discassing court pzvicedoaes, the roles and

fimctions of court personnel and competeney relaYed information. He has been included in vsrious.gcoups to

improve social supports, increase Imowledge of community resources and improve his leisure skilts. He has not

been prescribed any psychotropic medications. He has been able to follow the unit nxles, maintain his own livin.g

space and completp activities of daily living. Mr. Neyland has been able to interact with other patientsand statfin a

friendly manner aad he bas not had tiny conflicts with anyone.

Ihere was a recent issue related to his use of the telephone where he was reported to have placed calls to his former

employer which caused considerable concern to the employer. As a result Mr. Neyland's calls are now monitored.

Psychologicat Test Resmlts:
As part of this evqluation Mr. Neyland was asked to complete a Minnesata Multiphasic Personality Inventory-2

(MIvfPI-2). The MMPI-2 is a broad-band test designed to assess a number of the major pattems of

personality and emotional disorders. An eighth grade reading level is recommended, as is a safisfacEory

degree af cooperation and connnifznent to the task of completing the inventory. The test provides

9nternei checks to a,csess if these general requirements have been safisfied. The MMPI-2 provides

objective scores and pzofiles determ.ined from well-documented national norms.

In tezxns of the va.tidity of the A7MPI-2 results, Mr. Neyland answered the test questions by claiming to be

tanealistically virtuous. This test-taking attitude to an extent compromises the validity of the test resIts and

indicates an unwillingness or inability on the part of Mr. Neyland to disclose personal information. This panem of

uncoopmliveness may be due to conscious distortion to present himself in a favorable light, lack ofpsychological
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sophistication or a rigid neurotic adjustment. He also dezuonsttated a level of defeASiveness soah thst tae adtnitted to

few psychoiogical problems. As a restrlt his content scale scores may well ander represent his aetua.l pioblems.

avetall, he presented himself as being very serene in lus approach to life. His answers sug,gest that he would like to

be viewed as havipg no problems or pressures. Hi.s answers also demonstrated a natve response set of cl,aiming

goodness in all people.

Clinically, Mr. Neyland has not admitted to many psychological symptoms or problems. His test answets have

rasvlted in a profile that is cvithin the normal range, suggesting that he considers his present adjcxslrnent to be

adequate. Horvever, Mr. Neyland did report some personality characteristics that may result in maladaptation under

conditions of stress. These eharncteristics were dissatisfaction, self-punitiveness, tension, and a tendency tvward

low mooda. It may also be that mistrust, questioning the motives of others, and externalization of blame could be

important zn his sy.mptom pa€tem, Ihe profile resulting from Mr. Neyland's answers is very unnsual for someone in

a psychiatric inpat}ent setting. There is a possibility that he is underreporting symptoms or concealing symptoms at

this time.

Mr. Neyland's A4MIP-2 answers suggest a rather limited range of cultural interests and that he tends to prefer

stereotyped mascoline activities to literary and artistic putsvits or inttospective experiences. Interpersonally, hamay

be somewbat intoterant and insensitive.

He indicated an average interest in being with others and that he is not socially isolated or withdraw•n. W. Neyland

meets and talks with other people with relative ease and is not overly anxious at social gatherings. This has been his

genera.l presentati.on on the imit in the hospital.

In that Ivlr. Neyland's clinical profile is within normal Iimits. Therefore, no diagnosis is suggested.

Mental Status Ieformatio®:
B^lr. Neyland presented as a taIl man of inedium build svho was appropriately, casuslly dressed for his age and the

season. He said I4e was 70 anci112 iulches tall and weighed 242 pounds. He thought he had lost a few pounds
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because he received limited portions at meals. W. Neyland had a fitll, imcared for, graying brard and hair that is

also beginnirzzo to ^rey and was a bit long. His hairline was beginning to recede. There ware no obsetved tattoos,

body pierci.ngs or scats and Mr. Neyland said there were none. Eye eontact was frequent and for the most paR

appropriate though there was some mild, very briefstaring or piercing looks. He was initially somewhat contentious

and there seemed to be some underlying hostility as well as guardedness, tensi.on and cairtion. Over time he seefned

to become somewhat less tense and more interactive. Mr. Neyland w^as quite controlling, yet he made it clem'that he

intended to cooperate with the examination and he overtly did so.

5peech was normo in rate, rhyfhm, volume and at times briefly rather intense. There was no bddity, peculiarity,

mannerism or defect.. At times Mr. Neyland seemed to be reaching for vocabulary with which he was not ent'srely

comfortahle. Hovrever, he was quit.e articulate and could be easily undeistood. He periodically, spontaneousIy

offeted additional informarion without having to be asked to do so..

Upon inquiry, Nr. Neyland indicated that he was not having any problems with his feelings or emotion,s. He said

that he would sleep five to six hovrs in each twenty-fout period of time. He reported no problem with his appetite.

lie indicated that ^e did not care for the food he was served and that portions were less than he would Iikip. He

indicated that when driving his truck he preferred to stop at restaurants that offered buffets. Mr. Neyland indicated

that he did not hav e any difficulty with syrizptoms ofdepression such a diffioutty with sleep, appetite, fatigue, eaergy

loss, feelings bf worthlessness, helplessness, hopelessness or guilt, or problems with thinking, concentrating or

indecisiveness, or di.$'a.colty with irritability, c.Tying or thoughts plans or urges for suicide or homicide. He finther

indicated that he did not have difficilty with anger or managing angry feelings. He also indicated that he had never

had an episode of mania. Ivir. Neyland added, "I try to insulate myself as nauch as I can" aad he related that be tries

"tA put a barrier around me as much as possible."

lvfr. Neyland said that he did not bave problems with anxiety. He thought that he contlrolled any feelings ofanxlety

"by wotk-ing_" He believed that he had never had a panic attack when that condition was described to him. He

fiutiier indicated that he had never had a traumatic experience when that w-as defuled for him.
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When asked if he ever had anyprublems with hearing or seeing things that others present could not also see or l4ear

Ntr. Neyland said he had not. There was nothing in his speech or behavior dupng t3iis examination that suggested

the presence ofpathological sensory misperceptions sach as auditory or visual hallucinations. He furtherindicatad

no problems with bis sense of smell, taste or touch.

Mr. Neyland saidhe did not thinb he had any pxoblems with his thinking. However, he indicated that he had a srack

of unemployment forms ssying he was fired and that "other people think there is something wtong with my

thinking." He thea digres4ed and talked abocff how his father had said to him "after having problem after problem,

with employment, that there wes `no reason you could be having that number of problems'.' He said he had no

communication with his father. However, he said that h°ts fatlter "told me I am Black." He then said that the

"military did a backgsound investi gation and said I was Caucasian of Hispanic origin." However, he didn't know

what to make of this because he had problems like he was Black and there was discrimination. He said when he

talked with his father about race his father told him he was an American. He then would not ta.lk further about tlu.s.

Mr. Neyland expressed his thonghts in a clear, organized, .Iineaz, goal directed manner and there was no evidence of

thought process difficulty. He also did not evidence auy indication of a thought content difficultp such as som'atie,

grandiose, or paranoid delusional (fixed, false belief) thinking. He indicated no ideas of refmence and repotte.d no

thought bloctdng, insertion, withdrawal or broadeasing. He believed that he alone was responsible for histhoughts

and behaviors. There was no cuxrent evidence of obsessions or compulsions.

Cognitive fiincti.orting was assessed using 7he Ne+uobehavioral Cognitive Status Examination (COCiNLS'fA"C). The

COGNISTAT is designed to rapidly as.sess intellectual funetiozung in five major ability areas: . dangu•dge,

constractional ability, memory, cslculation slalls, and reasouWjndgment Language has faur separate sabsec.-tions:

spontaneous speech, comprehensi,on, repetition, and naminv. Reasoning has two subse.ctions: sim.ilatities and

judgment. More general factors (Ievel of consciousness, attention and orien.tation) are assessed independeiftly:

CQ,NFI'JEhRqt
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On the CPGNISTAT Mr. Neyland was alert and well oriented_ He reported his w$ole full name and age. He

understood that he was a patient in a psychiatric hospital in Columbus, Ohio for a court ordered evaiuatioa. He

correctly cited the date and day of the week. He did nat estimate time within one hour; instead he underestimated

the am.ount of timp that had elapsett

On a brief challenge to sttention and auditory memory hc was able to inconsistently repeat back a six digit number.

However, Mr. Neyland appeared to be reasonably attentive and he was able to track a topic ofconversation.

In terms of language functions he was able to describe a picture he was shown in some detail. Mr. Neyland eastly

completed a three part verbal instruotson. He was able to conectly repeat back sentences read to him. He had no

difficulty naming faniiliar objects. There were no noted difficulties with expzessive or recepdve language.

Memory ftmction^ were intact Mr. Neyland eould recall four words imznediately and after nine minutes of

interveniaag couversation and tasks he could recall three of the four words. He was able to choose the forth word

from as list of three words. Mr. Neyland was able to provide a sequential account of events in his life including

some dates for important Iife events.

He made an initial er[rmr when asked to determi.ne the product of a single and a double digit number. However he

successfiilly detennia2ed answ*ers mentally to arithmetic problems requiri.ng additlon, subtraation and divisioa_ He

did not appear to llavc any difficeilty with simple mental arithmetic.

In the area of reasoning W. Neyland was able to say how two woids were similar or alike. He was also able to

provide abstract interpretations for familiar sayings. He had some difficolty interpt+eting and cortectl.y responding to

hypothetical situations. The pivblem was that he wanted to make the situations more complicated than need be and

he resisted responding to situations that he felt would never happen to him, thus over-personalizing the sitoaeion.
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CTverall Mr. Neyland's performance on the COGNISTAT was within the average range. 13ased on his vocahulaYy,

use of concepts and fimd of infonnation he is estimated as being of at least average to high average intelligence.,

Competency to StnndTrigl Criteria:
Mr. Neyland was evaluated u.siag both a structured competence assessment instrument, the MaeAtthtu Competence

Assessment Tooi-4" ciminal Adjudication (MacCAT-CA) and a semi-structured elinicat intervievi. Tlte MacCAT-CA

is a 22-item stnfetured a'nterview for the pretsial assessment of adjudicative competence. This lnsa„maent uses a

vignette format and objectively scored questions to standardize the measurement of three competence-related

abilities: Understanding (cagaaity for factual understanding of the legal system and the adjudicatioa process);

Reasoning (ability to clistinguish more relevant from less relevant factual information and ability to reason about the

two legal options; pleading guilty or not guilty); and Appreciation (capacity to understand his or her own legal

situation and circumstances).

In the area of Understanding Mr. Neyland's scoze of 14 correct out of a possible 16 suggested aninimal ar no

impairment. That is, he demonstrated a good capacity for fac'taal understanding of the legal system and the

adjudication process. On the Reasoning seclion he had a score of 4 out of a possible 16 suggesting clinically

significant impairment and serious difficulty distinguishing relevant from less relevant faatual informon' and

difficulty in reasoning about the .legal options of pleading guilty or not guilty. However, these very low scores are a

result ofMr. Neylqnd being unwilling to cooperate with tlze assessment procedure. First he was given pairs of facts

about the legal situationgiven in the vignette and asked which fact he thought it would be more importaut to tell the

defense attorney. First, he disputed that a given fact was not to his way of thintcing a fact That is, he said'dzat wiiat

a person thought was not a fact. 13e continued debating the questions, giving them his own idiosync,satic

interpretations, sometimes refiss.ing to answer the question or otherwise seeming to tay to trivialize the exetoise.

Next, he was asked w-ba# he thought the man in the vignette should do; plead gnilty or plead not gcdlty. He felt Iie

did not want to .adyise another person about wdtat they should do in a legAl sitnation. He was then asked in ganeral

what were some of the ad.vauta4es of pleadimg guilty aud of pleading not guilty. Somehow, Mr. NeylaQd thought

that such a quesk9n vioiated his rights and he refused to answer the question. Thus, he obtained a low score.
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Similarly, on the Appreciation section where Mr. Neyland was asked some questions about his own legal situation

such as whether he thought he would be tre,ated fairly by the legal system, whether he thought his lawyer would help

him more, less or about the same as lawyers u.5uaily help people in trouble with the law, and whetizer he, compared

to others facing charges like his, woutd be more likely, less likely or just as likely to tell everything to his lawyar, he

for the most part ref2sed to answer the questions asked. He basically refused to consider his legal sit^on

compared to others in a similar legal situation. Thus, Mr. Neyland's low scores are much more reflective of his

characte.rologieal dffficutties than of an inability to reason or appreciate his ow-n legal situation and circumstances.

However, it was flear that Mr. Neyland likely will be a very difficuit defendant with whom to reason. He

predictably will debate endlessly innumerable differences that do not make a difference and be very rehrctaut to deal

with the real core issues of his defense.

Neat^ Mr. Neyland was asked to idernify the charges against him. He stated that he had "two aggravated mzuders.'

I3e defined murder as "a person killed anotlter person." He understood that his charges were very scrious and

accepted that they were special felonies. At first Mr. Neyland said that he was unaware that these were

specifications to tlis cl.,jrges_ However, when we consulted his itxlictment, he acknowledged that there were

specificati.ons for a death penalty and for a firearm. There followed a discussion about specific.aiiozts and that in

general specifieadpns w'ould mean an enba.ncecl penalty was expected, which in this case was death. Mr: Neyland

understood that, if he were to be convicted as charged, the penalty would be chosen fram a list including deatb; life

imprisonment without parole, life with parole aftcr 20 years, li£e with parole after 25 years, or life with parole after

30 years. He was able to answer questions of who, what, when and where related to his chacgea. Because of his

concerns about his 5th Amendment rights, he was not asked to relate his thoughts, feelings; motivations, pesce#Aivns

and behavaois prior to, during and after the time period encompassing the alleged offenses.

However,l\9r. Neyland insisted that he was capable of giving sueh an account to his attomeys. He reported tbat he

had fully zeviewed his `°800 pages of discovery" and given his notes on each to his atkorney. He was informed that I

would be asking h}5 attorney whether he had iuformed his attorney about the facts of his case. Mr. Scott indicated
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that, indeed, Mr. Neyland had presented him with many notes related to his reviezv of the discovery. The attomey

fiarther con5'rmed the examiner's prediction that Mr. Neyland had been very active in raising questions about his

discovery materials and that he had predominantly focased on facts and issues that were not core and on dii£ereaces

th,at did not make A difference.

Mr. Neyland identified the pleas available to him as "guilty, not guilty, and no contest" He stated that a plea of

guilty with respect to the cha[ges against a pecsan meant "they did it" and a plea of not gtrilty meant "didn't do it"

He described a no contest plea as meaning "not disputing fact, not saving guilty but not arguing the facts." When

inquiry was made p.bout his understanding of a plea of not guilty by reason of insanity, ]VIr. Neyland said it meant

"somebody had a problem tbat day." With considerable reluctance he said that insane meant that there were

"mental" problems. W. Neyland had some initiat difficulty understaan.ding the consequences of the available pleas.

However, after discussion ofthese he easily imderstoodthat if adefendantpAeadecd guilty the Couttsvoutdprocceedto

sentencing, that a s#ot guilty plea would mult in a trial and a no contest plea would resi.ilt in sentencing. He was able

to compreizend that if a defendant was snccessful with a not gviity by reason of insaaity defense that the defendant

would receive mental health ttratment with Court oversight

He was asked about the procedure ofpiea bazgaining. Mr. Neyland said a plea bargain was when somebody got a

lesser charge. He agreed for it to be a bargain each side had to gain something. He said the prosecutor would get a

conviction and the defendant would get a lesser charge. He was aware that the plea bargain was made between the

prosecutor and the defense. He understood that to take advantage ofa plea'barga.in the defendant would haveto plea

guilty to something. Mr. Neyland identified the rights given up, if one plea bargain:ed and pleaded goilty, wovld be

the right to a"ttial" He thought plea bargaining could be beneficial to a guilty defendatzt in that he would receive a

lesser charge and a lesser penalty. He thought that an innocent person would not want to plea bargain.
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Mr. Neyland was asked to identify those people who wouid have to be in the courtroom in order to make a decision

abouthiscase. Heidentifiedthe }udge,prosecutor,defenseatt;orney,jury,andwitnesses." Healso,mdecstoodthat.

he would need to be present He said that the role of the judge in the courtraom was "to make suie there is a fair

trial, make sure thy jury only has evzdence pertaining to the case." He knew that if he were found guilty the judge

would sentence him and that if he were found not guilty he would be released. The fact that a death penalty case

coutd be heard by a jmy or a three judge panel was discussed as was the fact that jurors on a death pe.nalty jury

wvutd be death quali.fied. Mr. Neyland said that the job of the jury was to "hear evidence and witnesses.® He

believed that.there were twelve people on a jmy and that potential jurors would be randomly selectsd from a"pool

of regstered voters." He understood that tlte.decision of the juzy had to be imanimou_e He said the prosecertoi

wanted to "get a cpnviotion" and represented "the State of Ohio and the victims." Mr. Neyland indicated that it

would be the job of his attomeys, Mr. Scott and Mr. Cizaerman, "to make sure my rights are protected,'represent

the defendant and $dvise about rights and trial strategies... W. Neyland identified hbmselfas the defendant. He said

during trial he was going to make notes of what people say and let his attorneys know what I thougbt aboutw'liat was

happening. He agreed that he could inform his attorneys if a witness said something that was incorrect. However,

he said he had already done that and his attomey did not do anything. He said that witnesses are summoned to "tell

what they kuow aborrt." He understood that witnesses had to have been present as the time of the crime or know

something special about wfiat happened. He was aware that thera were factual witaesses and expert witnesses and

that expert witnesses were different .in that they could express opinions within their field of expertise. He said that

evidence v.as "gathered at the scene of a qrime" and would be "used at trial" to "get a conviction." He agreed that

evidenoe could also favor the defendant,

Mr. Neyland indicated that he had met with his attorneys and that he had most often taTked with Mr. Scott'_ He was

asked if he trusted his attorneys. Mr. Neyland answered "I think they will do their job and there is malpractice if

they do not do tbeit job, just as doctors can be found to malpraetice." He was asked if he thought he could testify if

his attorneys adviyeed him to do so. Mr. Neyland very forcefi.dly irttlicated that he would not testify and tlwt he

would not make any staiemeut at any time. Mr. Neyland indicated that he knew how a defendaq.t was expected to
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bebave in the courtroom and he related that he "will not interfcre with the process." H'e was asked what he would do

if his attomey told him tbsY he was simply arguing about a dzflereu.ce that did not make a difference. He said that he

cou(d accept that He insisted that he would assist his aztomeys. M.T. Neyland has reasonable decisionaI capaeity_

That is, he can take in information that attotmeys may offer to him about his legal situation, process that informaiion

and then utilize that information to make a decision about the conduct of his defense. However, it may at times be

difficult for his atlomeys to get Mr. Neyland to focus on what they think is impoztant verses xvhat he thintcs is

important. NIr. Neyland appears to have reasonably good stress tolerance as it relates to his ability to witltstand the

stress of a lengthy trial.

Lblagnosis:

A.xis I: Cldpicel Diwrder,s; Other Condibiens that May be a Focus of Clinical Atteation

No disgnosis

Asfls iI: Perponality I?isorders; Mental Itetardation

.Petsonality I2isorder, Not otherwise Specified with Schizoid, Psranoid, an.d Narcissistic Traits

Aaas ICI: 6'eaera8 P1'iedkd Condifiotss

No known mpdical problem

Q Iinicl Disc ussion:
Mr. Neyland has repott.ed that he grew up in the old West End of Toledo in an intact £amily of twelve where the

father worked two jobs, one of which was as a pastor and the mother worked as a nvrse. He descn'bed himself as

being distant &om fetniiy tueinbers and not having anyone upon whom he eould deprnd. His pazenCs divoreed when

he was 14 and he then lived with his mother, then with an uncle and finally with his father. He began working as an

early teen and his work has become his identity and his security. He graduated higlh school and volunteered foz the

Army. He remained secretive about his military history. His vocational history has been mostly ss a truck driver:

He has neever xnarcied, and he did not know he fathered any children. He reported no significant substance abuse

NEYLAND, CA1',VIN C

#746929 CiNI'L E

DOB: 01/30/64 DOA: DI/02/08

CONFlDFH'n,., t
° hi T l-.n... _ _ . _ _. T^. .,._ .. -..

Twzn Valiey Behsvaora[ Healthcsre - Cohtmbus Carnpeis

Page 19 of 22

91



.x a-ant by : 6149351880 TV&H LEGAL BZ-01-08 14:12 Pg: 22/24

CONf['E'fENCY TO 5TA" TRL4L EYA.g,UA.'FiON REPORT 2945371 (G} (3j

Date:.January 31, 2008

history. His juvenile legal history likely was limited to unmlin.ess. His adult legal history has involved passing bad

checks. Medically, he reported seriously burning his hand. He indicated no mental health history.

During his stay at Twin Valley Behavioral Healthcare-Columbas Campus Mr. Neytaud had not been given any

psychotropnc medipations and he has not evidenced any signs or symptoms of a serious ntental illness. That is,t.heae

has been no manifestation of signs or symptoms ofa psychosis or schizophrenia, of major depression or mania, or of

a posttrauniatic stress disorder or severe anxiety. While it is possible that Mr_ Neyland conid have a delusional

disorder, the content of vahich was not tapped or discovered during this hospitalization, no good evidence of such a

disorder has been identified However, there were indica.tions of characterologica2 difficulties that have been

identif ed as a personality disorder not otherwise specified with schizoid, paranoid, narcissistic and antisocial traits.

Personality traits qre enduring paiterns of perceiving, relating to, and thinldng aboirt the environment and oneself

that are exdu'bited in a wide range of social and personal contexts. Only when personality traits are inflexible and

maladaptive and cause significant functional i:mpairmeAt or subjective distaess do they constitute persoaality

disorders. Tlte essential feature of a pErsonality disorder is an enduring pattern ofinner expaieue and behavior that

devviates markedly from the expectations ofthe izulividual's calture and is manifested in at Ieast two of the following

areas_ cognition, affectivity, interpersonal functioning, or impulse control. This endming pattern is inflexible and

pervasive across 4 broad range of pursonal and social situations and leads to clinically significani distress or

srnpainnent in social, ocenpav.onal, or other important areas of fanctioning. The pattern is stable and of long

duration, and its onset can be tsaced back to at least to adolescence or early adulthood. A paranoid person,alitq

disorder is a pattern of disteust and suspiciousness such that others' motives are interpreted as malevolent aitd '

presents in Mr. Ngyland with traits of: snspects, without sufficient basis, tbat others are exploiting, harming, or

deceiving hun; is reluctant to confide in othets because of unwarra.nted fear that the information will be used

nialiciously againg him; reads hidden demeaning or threatening meanings into benigti remarics or events. A

schizoid personality disorder is apattecn of detachment from social relationships and ares.^tricted range ofeanotiemal

expression and m4nifests in Mr. Neyland with +a-aits. of: neither desires nor enjoys close relationships, including
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being part of a family; almost always chooses solitary acki-vities; lacks close friends os confidants other tbaa fxrst-

degree relarives; sbows emotional coldness, detachment, or f) attened a$'ectivity; A narcissistic p..r.ronali.ty disorder

is a pattem of grandiosity, need for admiration and lack of empathy and is shown in Mr. Neyland with traits of a

sense of entitlement, i.e., unrreasonable expectations of especiatIy favorable treatrnent or automatic compliance with

his expectafions; a grandiose sense of self-importance; lacks empathy: is unwilling to recognize or identify with the

feelin.gs and needs of others; shows arrogant, haughty bebaviors or attitades.

ForeRSEC O1RliQDS.

It is my opinion w'ith reasonable psychological certainty that Calvin C. Neyland is not nsentally ill. As discussed

above, during this brief hospitalizaxion far evalaation purposes. W. Neyland has not evidenced any signs or

symptoms of a serious mental illness. However, he does display characterological difficulties that have been

described by a diagnosis of personality disorder not atherwise sppecified_

It is aLso my opinion with reasonable psychological certainty that Calvin C. Neyland is not mentally retarxied: Tlteza

was nothi.ng in Nr. Neyland's reported bistazy that suggested he was of sub average intellect. He cepoited

graduating high school in regulsr classes, entering the mi.litary with very high enttzLnce scores, and having a

successfiil career es a truck driver. "I'.here was nothing during this evaluation if him that suggested below average

intell'ectual fiaactioning.

Further it is my opinion with reasonable psychological certainty that Calvin C. Neyland is capable ofimderstand the

nature and objeetive of the proceadings against him. He is well aware of the charges against him and of the

behaviors that couslit,.Pte those charges. He knew the possible penalties if convicted as eha.rged. He could angwer

questions of who, wbat, when and wbete regarding the charges against him. He comprehended the concepts of guilt

and innocence and he was aware of the adversarial nature of lega.l, proceedings. Mr. Neylaud was knowledgeable

about the roles and fimctions ofthe primary individaals w-ho play an important role in a oourt hearing or a trial. He

understood the pleps available to him and he was reasonably conversant regarding the usual conseqnrctx'.es ofmaldrig

each plea. He decrionstrated a basic understanding of the procedure of plea bargaining.
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Mozeover, it is my opinion with reasonable psychological certainty that Calvin C. Neyland is capable of as_vsting in

his own legal defense should lie choose to do so. He indicated a willinpess to cooparate with his attorneys and to

tust that they will do what they are supposed to do. He has reasonable decisional capacity. He is aware of the

lehavior expcx ted of a defendant in a courtroom and he indicated he "will not interfero with the process " He is

capable of infotxnfng his stloineys about his thoaghts, feeliags, motivations, perceptions and behaviors prior to,

during and aftetthe time peaiod encompassing the alleged offenses should he choose to do so. However, it is likely

that Mr. Neyland' S attorneys'wiil fmd him an extremely cballenging defendant because of his personality taaits. It

will likely take quite some pr.riod of time, if ever, for Mr. Neyland to openly interact cvith his attorneys. He is very

controlling and he is likely to raise many issues that are based in difPerences that do not make a diffemce, He will

be defensive, guacded, caaxtaous and cliatlenging.

Thus, in snrmnary conclusion, it is my opinion within reasonable psychological certainty, in accordance with Ohio

Revised Code Section 2945_371(G) (3) that Calvin C. Neyland in not mentally'sll or mentally retarded and that he is

capable of ondezs^ the.oatore and objective of the proaeed.ings against him aod of assisting in his own legal

defense, should he choose to do so.

.2- /-a8'
sten. E. kIa-skiM, Psy.l3. Sz- Date

Clinical and Forensic Psychologist
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Barbra A. Bergman, Ph.D.
Forensic Psychology Services

March 10, 2008

The Honorable Robert C. Pollex
Wood County Common Pleas Court
One Courthouse Square
Bowling Green, OH 43402

Re: Calvin C. Neyland
CCNc 2007-CR-0354

Dear Judge Pollex,

Enclosed Is my report reference the Competency to Stand Trlal evaluation of Calvin C. Neyland.

lF you have any concerns or questions, please call me at (937) 361-8554.

Sincerely,

Barbra A. Bergman, Ph.D.
Clinical and For2nslc Psychofoglst

BAB/mad

102 Perrine Street • Dayton, Ohio 45410 •(937) 361-8554
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NAME:
DOB:

COURT:
JUDGE:

CASE NUMBER:
CHARGES:

O.R.C. CODE:

DEFENSEATTORNEY:
PROSECUTOR:

Barbra A. Bergman, Ph.D.
Forensic Psychology Services

FORENSIC EVALUATION
COMPETENCY TO STAND TRIAL

Calvin C. Neyland
1/30/64 (44 years)

Wood County Court of Common Pleas
The Honorable Robert C. Pollex

2007-CR-0359
2 counts Aggravated Murder with Specifications

2945.371(G)(3)

Scott A. Hicks
Gwen Howe-Gebers

EXAMINER: Barbra A. Bergman, Ph.D.

DATES OF EVALUATION:

2/16/08 Review of Discovery Packet sent by Prosecutor (2 hours)
2/17/08 Clinical Interview with Defendant (1 hour)
3/6/08 Review of Medical Records and Psychological Test Results (1 % hours)

INFORMATION REVIEWED:

1. Forensic Eyaluation - Competency to Stand•Trial - Court Diagnostic and
Treatment Center: Thomas G. Sherman, M.D. (12/4/07).

2. Forensic Evaluation - Competency to Stand Trial -Timothy B. Moritz Forensic
Unit (TBMFU): Kristen Haskins, Psy,D. (1/22/08).

3. Psychological Test Resuits (COGNISTAT and MMPI-2).
4. Medical Records - TBMFU.
5. Medical Records -Wood County Justice Center, Mental Health Department.
6. Telephone Consultations - Prosecutor and Defense Attorney.
7. Ohio Bureau of Criminal Identiffcation and investigation - Investigative Report -

08/08/07 Crime Scene Examinatlon/Homicide: S/A Daniel Winterich (8/20/07)
and Douglas Smith (V), Thomas Lazar (V), & Calvin Neyland (5): SJA David

Winterich (8/14/07).

8. Perrysburg Township Police -Supplemental Reports: Monica Gottfried 8/8/07,
8/17/07, and 2/13/08 and James Gross 8/8/07.

9. State of Michigan -Affidavit for 5earch Warrant.

102 Perrine Street • Dayton, Ohio 45410 •(937) 361-8554
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10. Search Warrants for motel room and for storage shed and inventories of

property selzed.
11. Photographs of storage sheds.
12. Photographs of handwritten notes.
13. E-mail messages: Lori and Robb Gates.

DATE OF REPORT: 3/10/08

REFERRAL

Mr. Neyland was referred for a Second Opinion Evaluation by the Honorable Robert C. Pollex,
Judge of the Wood County Common Pleas Court, pursuant to O.RC. 2945.371(G)(3),
Competency to Stand Trial.

Mr. Neyland was clinically interviewed in the Wood County Justice Center on 2/17/08 for
approximately one hour.

Prior to evaluation, the purpose, parameters, and limits of confidentiality of the evaluation
were explained to Mr. Neyland, Although he indicated comprehension of the information
presented, he refused to sign an Informed Participation Statement form, because he
considered a second Competency Evaluation to be unnecessary, since he had already been
evaluated as Competent to Stand Trial.

BACKGROUND INFORMATION

Background information was presented in the forensic reports submitted by both examiners
who previously examined Mr. Neyland. Because the defendant was not willing to submit to a
formal Competency to Stand Trial Evaluation presently, he did not provide the undersigned
examiner with any social history or background information.

Nothing in the historical information provided by Mr. Neyland to Drs, Sherman and Haskins was
significant in regard to Competency to Stand Trial issues. !t is noted that he has no previous
history of mental health problems or of mental health treatment, although there is some
evidence of maladjustment in his lifestyle, including previous criminal history.

MENTAL STATUS EXAMINATION

Mr. Neyland was a very large, physically imposing African-American male, dressed in jail
clothing. Although hygiene was adequate, his full/untrimmed beard and ungroomed hair

created the impression of his being disheveled. Mr. Neyland was very verbal and provided only

information which he deemed "helpful," while refusing to answer most questions and several

times stating: "I have the right to remain silent." His interactions with the examiner were
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condescending and he endeavored to maintain control of the interview process by Irritably
refusing to answer most questions posed by the examiner and by presenting essentially a
monoiogue of information which he considers important to the case, as well as delivering
critical judgements regarding the court proceedings and the criminal justice process that has
thus far transpired. At various points in the hour-long contact, Mr. Neyland demanded to read
the examiner's notes. He concluded the contact by hand-writing a"staternent" about his
participation in the evaluatlon and the officer in the control room photocopied it at Mr,
Neyland's request (see attached).

Mr. Neyland was fully oriented (time, place, person, and situation) and was aware of his

circumstances. He expressed his thoughts in a fogical, coherent, goal-d(rected manner, with no

sign of formal thought disorder of form or content (i.e. delusions). Although thought processes
were intact, thought content was characterized by Mr. Neyland's personalized (at times

distorted) interpretations and views of the current situation. His views were quite rigid and

unyielding to corrective information, which Mr. Neyland tended to dismiss in a condescending
and irritated manner.

Mr. Neyland's attention was very focused and his concentration was sustained, His mood was
irritable, but controlled. Affect expressed was bland, with lack of animation other than
irritability ( when he was interrupted or even mildly challenged).

Mr. Neyland denied gross distortions of perception (i.e. hallucinations) and did not display any

behavior indicative of responding to intemal stimuli.

Mr. Neyland's recent and remote memory functions appeared to be intact for sequence and
detail and his level of intellectual functioning was estimated (based on manner of verbal
expression, ability to abstract, educational background, and results of cognitive assessment
conducted by Dr. Haskins) to be in the average to above-average range,

Mr. Neyland's judgement appears to be poor, due to striking egocentricity, narcissism, and
inflexible/rigid views which inhibit him from being able to consider alternative
approaches/views and consequences of choices, in addition to lack of concern about the
reactions and judgements of others. Likewise, insight into his own behavior is limited by
extreme self-centeredness.

In summary, present examination indicates that Mr. Neyland's mental status reflects a severe
personality disorder, but there is no evidence of a major mental disorder (mental illness). The
diagnoses indicated are:

Axis I No disorder
Axis II Personality Disorder NOS, with Paranoid,

Schizoid, Narcissistic, and Obsessive features
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CLINICAL INTERVIEW

Mr. Neyland refused to cooperate with a formal Competency evaluation, because there had
already been an evaluation done which opined that he was competent. Also, Mr. Neyland
stated several times: "i have a right to remain silent." However, he stated that he did want to
tell the examiner some things that he believes are important to the present situation. Mr.
Neyland then proceeded to essentially deliver a one hour long monologue, allowing few
questions.

Mr. Neyland presented his "evidence" for his competency and the fact that he is not mentally

ill: he has been driving a truck for 20 years, he has been scrutinized by the public, his logs are in
order, a drug screen wouid be negative, he is always on time and goes where he is supposed to

go, he earned $85,000 (gross) from 7/1/06 to 1/2007. He statedr "Someone who is psychotic

would not be able to stick to a plan."

Mr. Neyland also detailed his complaints about his attorney, saying: "He wants to go in the
direction that he wants to go in." By that, Mr. Neyland meant that the lawyer is not focusing on
what Mr. Neyland thinks is important. He believes that he will have grounds for an appeal if the
attorney is found to be incompetent due to not representing Mr. Neyland in the manner that
he dictates.

Mr. Neyland also explained that the company (for which he was working) was treating him in an
unfair, unethical manner. He pointed-out that they could not fire him, because there was a
contract. Also, he said that the company did not always have a load for him on the return trip,
so he had to get on the computer and find his own load. In addition, Mr. Neyland discussed a
disagreement he had with company administrators about an accident he had with his truck- he
said that the truck was repaired the same day and the insurance covered it, but the company
administrators were insisting that he owed the company $3,500.

Mr. Neyland detailed some Discovery that he wants the attorney to obtain: DNA test results of
a hair sample found in one victim's hand, a 9-1-1 tape, crime scene photos. Mr. Neyland
complained that his attorney is only focusing on Discovery evidence that is unfavorable to him
and will not obtain Discovery that Is favorable to him.

Mr. Neyland was concerned about a 1099 form from his old employer, which he believes was
sent to the wrong address. He considers this income tax fraud or mail fraud. He believes that
the company did not pay him all that he earned and instead put part of his pay into a
maintenance fund.

Mr, Neyland is concerned about delays in the criminal justice process caused by the mental
health evaluations. He is concerned that If too much time passes, he might lose access to
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crucial information and witness' memories will fade. Then, he would not be able to get a fair

triai.

Mr. Neyland also complained about his treatment at the hospital. He reported that he had an
EKG, but they took him to a seclusfon room to conduct the test, while other patients had the
test conducted in their own room. Mr. Neyland thought that the hospital staff may have been
hoping to provoke uncontrolled behavior on his part, so they could give emergency
medications, since he refused to agree to take any medication. He also said that the
psychologist was asking him strange questlons just to "see what I would do." He acknowledged
that the question asked by the psychologist "What does 'Don't cry over spilled milk' mean?"
was a metaphor, but Mr. Neyland did not think that it applied in any way to his case, so he
would not answer the question.

Mr. Neyland said: "There's too many people accusing me of being someone I am not. There's

reality and there's someone's imagination. I do my job - I am on time - I am where I'm

supposed to be - that's who I am."

RESULTS OF PSYCHOLOGICAL TESTING

The results of the Neurobehavioral Cognitive Status Examination (COGNISTAT), a brief
screening of cognitive functions and the results of the Minnesota Multiphasic Personaiity
Inventory - 2(MMPI-2) administered by Kristen Haskins, Psy,D. in February 2008 were
reviewed. The test results were obtained by Court Order, since Mr. Neyland refused to sign
authorization for release of information,

COGNISTAT

Results of the COGNISTAT indicated cognitive functioning in the average range, (An
observation of Mr. Neyiand's style of responding during administration of the portion of the

COGNISTAT invoivingjudgements based on hypothetical situations was quite diagnostic of his

rigid, self-centered, at times literal thinking style - which characterizes his approach to all

probiems - notjust his response to the current court case. Despite average intelligence, he was

not able to easily interpret and make responses to simple hypothetical situations, because he
over-personalized them and said that those particular situations would never happen to him

and thus dismissed them as legitimate questions).

MMPI-2

Inspection of the configuration of scores on the Validity Scales of the MMPI-2 indicates that Mr.

Neyland responded to test items in an extremely defensive response style, with a concentrated

effort to present himself as super rational, normal, and balanced. Mr. Neyland responded in

such a way as to deny even the most common human faults and failings. His response style
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indicates that he is a person who is likely seen by others as self-righteous and uncompromising.

While Mr. Neyland likely is convinced that he is "right" about most things, he has no self-

awareness and is not aware of the impact that he has on others.

Because of his rigid response style and extreme defensiveness, the Personality Profile
represented by the scores on the Clinical Scales does not genuinely reflect Mr. Neyland's
problems or his personality, since any problems are denied or greatly minimized.

Despite the lack of useful data in the Personality Profile, the character style reflected in the
Validity Scafe scores is consistent with other sources of observations of Mr. Neyland's
personality, character flaws, and interpersonal style.

COLLATERAL tNFORMATION

Timothy B. Morttz Forensic Unit (TBMFU)

The medical record for TBMFU was reviewed. In general, it appears that various clinicians
viewed Mr. Neyland differently. Some interpreted his distinctive manner as evidence of
paranoia and others viewed his manner as evidence of a personality disorder.

A review of the daily Progress Notes (1/3/08 - 1/30/08) indicated that there was no evidence of
psychosis observed in Mr. Neyland's behavior during the hospitalization and he was not

prescribed any medication. Although he tended to be guarded and to isolate himself in his
room, he was cooperative and pleasant when Interacting with most staff. He did not

participate in therapeutic activities, but he did spend time in common areas on the unit
watching TV, working crossword puzzles, and assembling jigsaw puzzles with staff and other
patients. He denied experiencing any symptoms of psychiatric disorder, He did make an
unauthorized phone call to his former employer and his phone calls were thereafter supervised.

The admitting diagnoses were:

AXIS I: Rule Out Psychotic Disorder NOS
AXIS II: Paranoid Personality Traits vs. Disorder

The discharge diagnoses were:

AXIS 1: No Diagnosis on Axis I (i.e. no mental illness)
AXIS II: Personality Disorder NOS

The attending psychiatrist noted in his Discharge Summary that Mr. Neyland appeared to be
very bright and articulate and closely followed news events. He was quite talkative about
subjects that he enjoyed, such as his trucking experiences, While he was guarded when
discussing his legal case and a few other subjects ji.e, military history), he was open and willing
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to talk about other subjects, The psychiatrist interpreted Mr. Neyland's guardedness as being
due to a combination of his personality disorder and self-protection given the seriousness of
the charges. He viewed Mr. Neyland's personality disorder as having features of paranoid,
schizoid, and narcissistic traits.

Wood CountvJustice Center-Mental Health Deoartment

Mr. Neyland has been regularly interviewed by mental health staff from the time of his initial
incarceration.

On 8/9/07, an initial evaluation indicated that Mr. Neyland appeared to be depressed (because
of the charges), but he was not referred to psychiatric services.

Mr. Neyland was interviewed briefly to check mental status on 8/10, 8/13, 8/20, 8/24, 8/31,
9/13, 9/18, 9/24, 10/2, 10/26, 11/1, 12/28, 1/2, 2/1, 2/6, and 2/22. At no time did he d{splay
symptoms of a mental disorder, according to the records.

Defense Counsel

Scott Hicks, Mr. Neyland's defense attorney, was interviewed regarding his work with his client.
Mr, Hicks reported that it has not been possible to get anything meaningful from Mr. Neyland
when discussing Discovery material, as he tends to focus on irrelevant or meaningless details
and essentialfy °misses the big picture."

Mr. Hicks also said that Mr. Neyland calls him and leaves very lengthy messages on the
voicemail. His thoughts seem coherent, but he rambles about minor details in the paperwork
(i.e. a typographical error) as being highly significant for his defense.

Mr. Hicks remarked that talking to Mr. Neyland is'9ike wading through mud up to my hips." He
does not listen to what the attorneys tell him about what is important to the case. Mr. Hicks
stated that Mr. Neyland is "oblivious to the evidentiary Issues." He is very upset about Mr.
Hicks ordering competency evaluations.

Mr. Hicks portrayed Mr. Neyland as "persistent and demanding, but not threatening." He said

that Mr. Neyland is "no help at all in preparing the case for defense."

COMPETENCY SCREENING INTERVIEW

Because Mr. Neyland refused to participate in a formal Competency Screening Interview, a
detailed examination was not conducted regarding his understanding of the seriousness of the
charges or his understanding of the nature and objectives of the legal proceedings. It is noted,
however, that Mr. Neyland did cooperate fully with the Competency to Stand Trial evaluation
conducted by Kristen Haskins, Psy.D., when he was at the Timothy B. Moritz Forensic Unit.
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Based on the results of Dr. Haskins' assessment of competency criteria, Mr. Neyland had an
adequate fund of legal information and a factual understandfng of the legal issues and
procedures.

Dr. Haskins' Competency to Stand Trial evaluation included both the use of a structured
instrument: MacArthur Competence Assessment Tool - Criminal Adjudication (MacCAT-CA) and
a semi-structured clinical interview.

Mr. Neyland's performance on the MacCAT-CA was variable. On a section assessing factual

understanding, he demonstrated no impairment. However, on sections of the instrument

designed to evaluate Reasoning (about legal situations) and Appreciation (of his own personal
legal situation), Mr. Neyland scored very low, because he basically refused to follow directions

(i.e. to respond to hypothetical situations) and instead argued in a literal manner about "non

issues," thus subverting the purpose of the assessment. Thus, the idiosyncratic interpretation

of the assessment items and the nonproductive arguments presented by Mr. Neyland during

the MacCAT-CA assessment are representative of the problems that his attorney is likely to

encounter in enlisting Mr. Neyland's participation in constructing a defense strategy.

On the other hand, during the semi-structured interview conducted by Dr. Haskins, Mr. Neyland
was able to identify the specific charges, the meaning of the charges, the nature of the
associated specifications, and the possible penalties. Mr. Neyland reported that he had
reviewed the discovery packet provided by his lawyer and made notes about questions. Mr.
Neyland was able to identify available pleas and the implications of different pleas. Mr.
Neyland was able to discuss various aspects/implications of a plea bargain. Mr. Neyland
demonstrated comprehension of the roles and functions of key Court officials and
comprehension of the adversarial process.

Previous Forensic Evaluations

Two previous evaluations were conducted: Thomas Sherman, M.D. of the Court Diagnostic and

Treatment Center in Toledo evaluated Mr, Neyland on 12/4/07 and Kristen Haskins, Psy.D. of
TBMFU evaluated Mr. Neyland on 1/22/08.

Dr. Sherman assessed Mr. Neyland as "friendly and always on guard." Dr. Sherman viewed Mr.

Neyland as displaying speech and thinking that was "stiited if not overtly paranoid" and as

displaying peculiar reasoning. Dr. Sherman also reported that "His speech and thinking never

displayed the obvious disorganization seen in acute worsening of mental illness." He was not

responding to internal stimuli (i.e. hallucinations) according to Dr. Sherman, but he was so

guarded that he could not cooperate with examination of his role as defendant, Dr. Sherman

did assess Mr. Neyland as having an "objective understanding of the adversarial process." Dr.

Sherman diagnosed Mr. Neyland with Delusional Disorder, Persecutory Type, Rule Out
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5chizophrenia, Paranoid Type. He opined that Mr. Neyland was incapable of understanding the
nature and objectives of the proceedings and of assisting in his defense.

Dr. Haskins examined Mr. Neyland for 4 hours, She concluded that Mr. Neyland was not
mentally ill - based on both her psychological assessment and on the observations of other
staff at TBMFU. Dr. Haskins opined that, although Mr. Neyland is not mentally ill and is capable
of assisting his attorneys if he chooses to do so, he will likely be defensive, guarded, cautious,
and challenging (to represent) due to his personality traits.

SUMMARY

Present evaluation indicates that Mr. Neyland is not mentally ill, but that he is a strikingly
narcissistic, disaffiliated man, who presents as being chronically on guard, expecting to be
mistreated or manipulated by others. He presents as rigid and narrow-minded in his thinking,
having difficulty seeing things from other points of view, The aforementioned characteristics
render Mr. Neyland a very "difficult" individual from the point of view of most people and
especially from the point of view of his attorneys, who experience their interactions with Mr.
Neyland as frustrating and lacking in meaningful dialogue. Mr. Neyland has thus far insisted on
focusing on irrelevant and/or inconsequential details as defense strategy, while his attorneys
have attempted to direct him to critical legal issues. Thus, Mr. Neyland is angry with the
attorneys, who he views as "derailing the process" by asking for more mental health
evaluations, by not obtaining Discovery (which Mr. Neyland views as important), and by not
focusing on issues that he deems crucial.

Present evaluation indicates that previous assessments of comprehension of legal information
relevant to trial competency revealed Mr. Neyland as fully aware of the nature and significance
of the charges and aware of the nature and procedures of the trial process. He is able to focus
his attention and to concentrate for lengthy periods of time and is able to express his own

thoughts and viewpoints in a coherent manner when he chooses to do so.

OPINION

On the basis of the present evaluation, the foltowing opinions are offered within a reasonable
degree of psychological certainty:

1. Presently, Mr, Neyland demonstrates no symptoms that would constitute a
"mentai illness" and he is not "mental(y retarded," as specified in O,R,C.
2945.371(G)(3).

2. Presently, Mr. Neyland is capable of comprehending the nature and seriousness
of the charges against him.
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3. Presently, Mr. NeyEandis capable of comprehending the nature and objectives of
the proceedings against him.

4. Presently, Mr. Neyland is capable of consulting with his attorneys. He is,

however, likely to be a very.difficult client, due to the features of his personality
disorder and hAtyl

ui.t

S. Presently, Mr. Neyland is capable of participating in legal proceedings in a
meaningful manner.

In conclusion, based on the present evaluation, it is the opinion of the undersigned
psychologist, within a reasonable degree of psychological certainty, that Mr. Neyland does not
meet criteria under Ohio Law to be adjudicated Incompetent to Stand Trial.

Respectfully Submitted,

6 a'611L1 a, 61x A
Barbra A. Bergman, Ph.D.

Clinical/Forensic Psychologist
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MS. HCWE-GEEERS: No, Your Honor.

TF.E DE77-NDANT : Excuse me. N_ay I be allowed to

speak?

THE COURT: Yes. Mr. Nev,^and.

THE DEFENDANT: What was the results of the

or^Iginal competency exam?

THE COURT: The competency exam has

ndicated that vou were not competent to stand trial at _his

time, and the State is asking for another opin_on on that. So

the Court is going '--o order that ano'-^her evaluat-_or be done.

I'm going to order that that be done at Nor'thcoast, and that

they repor_ prior to February 12 at 9 a.m., the results of

their evaluation. The Court has --

THE DEFENDANT: Excuse me, Judge.

THE COURT: One second ar.d I'm aoinq to come

back to you.

^HE DEFENDANT: Okay.

THE COURT: One second. The Court has

determined that since this was a motion from the defense that

the Court w'-lI s`_'-ll toll the time for speedy trial purposes,

and the defendant is so advised, unti'_that date to obtain

this reDort. A7_ that _ime we will proceed with t^.e competency

evaluation.

Mr. :Veyland, have vou talked to your attorney about

whether you shou--d say any-;ning or the record here todav?

Wood Coxntii Common Pleas Court, Bowling Green, Ohio
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THE DEFENDANT: They have not advised me. But

along those lines --

THE COURT: If they :.ave not advised you,

then I want you to consult with them right now.

(Attorney-client discussion held..)

^^:E DEFENDANT: I'm having a problem as far as

getting information. As you stated earl-_er, my defense

at-orney Cimerman is the one that requested a competency test,

no^^^ the Court. In private I indicated to Mr. Cimerman and

Mr. Hicks -- and these are my two attorneys from the aublic

defender's office.

THE COURT: That's correct.

THE DEFENDANT: I indicated to them that there

is nothing in my behavior in 43 years that indicates that I

have any behavior problems. I have been a self-employed

contractor. I have been in public basically 24 ho::rs, 7 days

a week driving a vehicle cross country. I repeat again,

24 hours, 7 davs a week, driving a vehicle cress country. _

am under observation by the public and law enforcem.ent.

T-PE COURT: Well, I am not a psychologist,

neither are your attorneys. And they have a duty to raise the

issue, and both sides have raised the issue, for the record to

show a to'-a'^_ defense on your behalf. And that's just one

aspect of that defense.

I suggest to you if you feel that strongly that way

Wood County Cornnton Pleas Court, Bowling Green, Ohio
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that when you're being evaluated -- and obviously you need to

take the advice of yol= attorney, not the Court -- that yoa

need to indicate that feeling to the eva'-uator because the

Co-rt is going to re'_y cn that eva'uator and --hat evaluaticn.

THE DEFENDANT: Ca^. 1 say another thing?

THE COURT: Hang on.

THE DEFENDANT: Judge?

THE COURT: For your own p_otecticn I want

to advise you --

THE WITNESS: Judge, I --

THE COURT: One more second.

THE DE,ENDANT: I might be able, I might have to

defend myself because I am noz getting cooperat--on that I need

from the public defender's o-"-"ice.

And my credibility right now, I have 800 pages of

prosecution here. 1 have no, - have nothing for discovery for

the public defender's office. I have 800 pages from October

from the prosecution's office, and I read the 800 pages.

There is a credibility problem with every witness in here.

T^:E COURT: Again, ycu have a right to

remain silent.

THE DEFENDANT: But I didn't finis_^_ what I

wanted to say.

THE COURT: Before you say any_hing more,

you have a right to remain silent. Anything you say could be

Wood County Common Pleas Court, Bowling Green, Ohio
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used against you.

(Attorney-ciient discuss'.:on held.)

'"HE DEFENDANT:. I haven't said anything about

the case.

T:°E COURT: All right. Well, at this po=_nt

I encourage you to work with your attorneys. I realize that

everyone in your c=_rcu:nstance is nervous about their

representation; bu^t in view of the reports that I have

received, I would strongly encourage you to not not consider

that. And I don't real-'-y want vou to continue to talk on the

record because vou will potentially incriminate yourself. And

I think from your --

T:E GdITNESS: My Sixth Amendment rights --

THE COURT: Let me finish here.

THE DEFENBANT: My Sixth Amendment rights have

been v'_olated.

THE COURT: Anything further fron; '-:^.e State

at -his time?

MS. HOWE-GEBERS: Nothing further.

THE COURT: Mr. Cimerma>.

MR. CIMERMAN: Nothing further.

THE COURT: All right. This hearing is

terminated

(Proceedings concladed at 11:45 a.m.)

Wood County Common P]eas Conrt, Bowling Green, Ohio
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course, we have to maintain the jury intact and you don't want

to risk exposure to publicity in the newspapers or running

into somebody who might contaminate them. So it has to be

done quickly.

We have attempted in the course of our

representation to communicate this to Mr. Neyland in terms of

the need to prepare now for the possibility of a mitigation

hearing. Toward that end we have had the Court appropriate

funds for the hiring of Dr. Wayne Graves, forensic

psychologist, who is well-experienced in assisting in capital

litigation for the defense. We also have received funding to

compensate Kelly Hieby, a mitigation specialist from the State

Public Defender Office. Also obviously myself and Mr. Hicks

would be actively involved in preparing for mitigation aiona

with the investigator for the Wood County Public Defender's,

office Beth Ann Crum. I would indicate to the Court that as

of today's date Mr. Graves, Ms. Hiebv, Ms. Crum, myself and

Mr. Hicks have met with Mr. Neyland in an attempt to get this

case focused on preparation for what we believe is a strong

possibility of mitigation phase, and Mr. Neyland has

consistently refused to cooperate in those efforts.

THE DEFENDANT: May I interrupt you at this

point?

MR. CIMERMAN: Let me finish.

THE COURT: We'll give you plenty of chance

Wood County Common Pleas Courf, Bowling Green, Ohio
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to say something.

THE DEFENDANT: I appreciate that.

MR. CIMERMAN: Your Honor, that is our problem

in terms of representing Mr. Neyland. That's our problem. I

don't anticipate that the Court can in any way fashion an

order that would compel Mr. Neyland to do what is in his best

interest. However, being experienced in these cases, it's

also not uncommon that after a defendant is in orison, whether

it be on a death case or, in my cases I've been lucky not to

have anybody executed, I've had no problems with any of my

clients that have been unfortunate enough to have received

death sentencing, and out of 30 cases I believe there's only

two, but you receive lawsuits from inmates who have nothing

but time on their hands. And I don't want to be facing a

lawsuit five years down the road filed by Mr. Neyland claiming

that we were ineffective because we did not do our best to

prepare for trial and/or mitigation when in fact at this point

in time he is being completely uncooperative and resists any

attempts to get this train on the tracks. So I just want to

make that clear for the record:

THE COURT: All right. Mr. Neyland is it

Neyland or Neyland? I never know which way to pronounce it.

THE DEFENDANT: Lots of people say Neyland,

Neyland.

THE COURT: How do you prefer?

Wood County Common Pleas Court, Bowling Green, Ohio
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THE DEFENDANT: In my family you have different

people that say it different ways. Just like in the old days,

if you said it a different way you might spell it a different

way but they would be still related.

THE COURT: First of all, I want to tell

you, and you know we do have a court reporter in here, and

anything you sav could be used against you. The point of the

meeting is not to get you to say anything that's going to harm

you or cause vou any problem. We're just here because counsel

have asked for this opportunity without any prosecutor here or

the public here to address this issue with you. So now is

your chance to say anything.

But I do want to say, you have the right to remain

silent, anything you did say could be used against you.

Although, I probably would seal the transcript here.

Wood County Coinmon Pleas Court, Bowling Green, Ohio
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(The following is Page 7 through Page 13, Sealed

portion of proceedings held on Augus'_ 5, 2008, ex-parte

proceeding in re: Wood County Common Pleas Court, Court 1,

Sta:.e of Ohio v. Calvin Neyland, Jr., Case No. 2007-CR-0359.)

THE COURT: I don't know since it is an

in-cha-abers conversation, bat I just want to warn you that

those are your rights.

With trat said, you seem to want to respond to what

Mr. Cimerma^: said. ='m. not going to s`uand in between this

relationship, as he indicated. I have to be impartial and not

.favor one side or the ot:_er. And obviously if I aot in the

middle of this to an_v degree, it wou:d appear I was favoring

the defense side over the prosecution side. And I den't want

to do that and I can't do that, t.o be =air to you.

THE DE,ENDANT: In that case I wouldn't want to

speak against mv attorneys, but give him the opportunity to do

whatever in his conscience he -"eels his conscience needs, you

know. If he's afraid ef what his prior actions may cause az a

later date, he has the opportunity to remove hisself (sic).

THE COURT: Sure. But what about your

cooperation? We're here to talk about you.

THE DEFENDANT: That's what I was going to say.

What is the lady's name from t'_^e public defender's of_-^^ce?

MR. CIMER^4AN: Beth Ann? Kelly Hieby.

Wood Counthj Common Pleas Conrt, Bowting Green, Ohio
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THE '-°_.FENDANT: How do you spell that?

MR. CIMERMAN: H-i-e-b-y.

THE D FENDA_NT: Could Vou get me her name or

write _?er name down for me because she didn't identify herself

as tc what her name was. But I did talk 'r.o Kelly Hieby for

approx-_ma=ely two hours or so. And she told me what I told

her didn't have anything to do with mitigaticn. So what you

said is incorrect.

You've given me a rash of problems. Yo-u came down

to the jail and you raised your voice while in the midst of

talking to me in the video conference room. And I was in full

view of all of the inmates through the windows, and t_^_ey're

looking at you, your expression and redness of your face, And

I've had problems in the ce'_1 area where I am placed. People

take what you do and w^:at my case involves and they pu" two

and two together and come up with whatever they want to come

up w^'_th. _'-:ave people moved from other parts of the jail to

where I'm located. They already have their own personal ideas

from wa-ching you interact with me. You see what I'm saying.

That's the reason why I got up t:-_e first time and removed

myself from the video courtroom back to my cell when you did

tha'-.

The next time when you came o,,:t here just a co-uple

of days ago while I was talking to you, telling you what I

thought was important for the case, you saici "so". I

Wood CounhJ Cooninon P2eas Coari, Bowling G,•een, Ohio
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continued to talk, and vou said "I do::'t care". ihat's your

opinion. ='m a grown person, you're a grown person, you're a

grown person. What do you want me to do?

THE COURT: I Tuess they're wanting you to

meet with Mr. Graves, fcr one. Are you willing to do that?

THE DEFENDANT: I already spoke to Mr. Graves.

And I told him before I met Kell_v Hiebv, I told him I don't

have anything to say for mitigation. Then I thought maybe I

was wrong so I talked to Kelly Hieby, told Kelly Hieby, what I

tho-aght was important for the case. 6v:^.a't did Kelly Hieby say?

"That's not mitigation."

MR. CIMEZ'v1T%_N: I would i^:dicate that

Mr. Nevland :-.as refused to sign any releases for information

to gather records t^az we would need to adequately prepare for

mitigation. - don't think he was denied t:nat.

THE DEFENDANT: Let's get something straight

here. You guys have been talking to me for a year. I've been

coming to court for a year. You haven't prepared anyt'ning for

t=-.e defense for a whole year I've been siitti:^^.g in jail. You

don't have nothing for discovery.

THE COUR^: Well, I don't want to get this

into a debate. Mr. Hicks, do you want to add anything to what

'^.as been said?

MR. HICKS: No. I mean, what Adrian has

indicated has been t:^e case up to this point.

Wood Corrnty Common Pleas Coitrf, Bowling Green, Ohio
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THE DEFENDANT:

_"act:

your opinion or is

THE COURT: I just asked for his cpinicn or

his feelings. That's fine. The thing is, there's more :han

one expert. So cooperati-:g with one for part of the time

doesn't really help unless you cooperate with all t'nese folks.

row are they going to defend you, how can they defend you?

You have just said they're nct preparing a defense, and you're

not letting t'_:em.

THE DEFENDANT: Taey've told me that mitigation

is after you're found guilty, tough mitigation phase, they

have not prepared anything for the trial for a whole year to

go to trial to present to the jury. I'm sitting at the

arraignment, I'.-n getting ;is attention trying to tell him what

the witnesses are saying and he's ignoring me. I'rr; trying to

g_ve him information. He doesn't know anything about what

happened at the scene nor do I. But if I think sonebody is

lying, I need to indicate to him. And you're trying to tell

me " m not cooperating.

I did that wher. the psychologist came from Columbus.

You were sitting next to me when Gwen Howe-Gebers asked

Dr. Smith wr:at is t_^.e difference between a psychiatr'_st and a

psychologist. Dr. Smith gave an answer. I pulled him on his

sleeve here, Mr. Hicks. She gave a answer to what's the

difference between a psychiatrist and a psychologist. During

Wood Courrtd Cornmon Pleas Corrrt, Bowling Green, Ohio
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^is chance to examine the witness, he doesn't bring that up.

THE COURT: Well, these are your lawyers,

7^hey ::ave a lot of experience.

THE DEFENDANT: Exactly. I can only do anything

with whatever they want to do.

THE COURT: I think vou have to rely on

thirty years of experience. These are very good attorneys. I

can't find anyone th.at would represent you better, to be

honest with you. I'm just letting you know that.

Mr. Cimerman, anything you want to place on the record,

a_^ything else we should try to cover here?

MR. CIMSR^,LAN: No, Your Honor.

THE COURT: I guess I would encourage you,

Mr. Nevland, to mee-_ with whoever, wha'-ever phase because

t'-^ey're right, we're not going to take a break. If you were

found guilty, and hopefully you won't be, if you were found

g,-,ilty they need to be ready to go to the next phase beca--se

we have to use the same jury, as the law permits.

THE DEFENDANT: We can't even impeach the

witnesses statements f:om the arraignment. Detective Gross,

he indicated --

THE COURT: There were no witnesses a:.

arraignmenc, so I don't know what you're talking about. The

arraignre:ent is where you entered your plea.

THE DEFENDANT: n Perrysburg Ml^nicipal Court.

Wood County Common Pleas Covrt, Bowling Green, Ohio
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T:E DEFENDANT: Detective Gross says -ne placed

evidence tape on both of the passenger door and the driver

door cn the tractor. I've been telling Mr. Hicks, that's

information they have. They have 31 motions. One of the 31

motions is the a`.oi?ity -7E.0 impeach witness testimony. I gave

them that information. Does he write it down, does he rur it

somewhere, put it in a record? No. Everything that I told

:^:im, about Tad. White, these are things tha-_ I keep telling him:

over and over again. They tell me "so" and "I don't care".

THE COURT: Well, some things are --

THE DEFENDANT: vou're trying to te'_l me I'm

impeding the progress. And when 1 tell them information, they

say "so" and "I don't care". How am I impeding the progress?

THE COURT: They're the ones that are the

attorneys and know what is ^-_mportant and not. How many trials

have yo•,: tried?

THE DEFENDANT: :'m not a serial killer and I'm

not a murderer.

THE COURS: I'm going to end this

disc-.;ss'_on. Thank you. I'm going to end this discussion.

(End of Sealed portion of transcriot.)

Wood Comity Comn:on Pleas Comrt, Bowtiag Green, Ohio

13:41 :

13:41:E

13:42:f

13:42:E

121



State of Ohio v. Calvin Neyland, Jr.

Hearing of 08/25/2007, page 44



44

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

'6

17

18

19

20

21

22

23

24

25

THE COURT: From the defense standnoint,

either Mr. Hicks or Mr. Cimerman?

MR. CIMERMAN: Your Honor, again, at this point

it is anticioated the major purposes of these Wednesday

afternoon meetings would be to deal with jury excuses and/or

deferments. Those, of course, would be dealt with on the

record. However, there will be no need to go into open court

on the record. We'll discuss that with Mr. Neyland and decide

whether or not he feels a need to be oresent.

THE DEFENDANT: I do feel a need to be present.

I already told Mr. Hicks.

THE COURT: Do you wish to place that on the

record that you would like to be present?

THE DEFENDANT: I would like to be present, yes,

thank you.

THE COURT: I would ask you to confer with

your attorneys about that and we'll still leave that subject

to later determination after you've had a chance to talk to

them. Anything else counsel wish to olace on the record at

this time?

MR. CIMERMAN: No, Your Honor.

MS. BAKER: No, Your Honor.

THE COURT: All right then. As far as I

understand, we will not have any further pretrials for the

record other than -:.hose meetings to determine the excuses

Wood Carenty Cammon Pleas Courf, Bowling Green, Ohio
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going to need more questionnaires unless you're telling us we

need to take a break.

DEPUTY GARWOOD: On this next juror, she is

friends with my wife. She sees my wife once a week if not

twice a week and she knows other deputies.

THE COURT: Thank you for bringing that up.

We'll inquire into that.

THE DEFENDANT: How did you know that?

DEPUTY GARWOOD: I saw her number out in the

hallway.

(Juror number 51 enters the jury room.)

THE COURT: Good afternoon. How are you?

JUROR 51: Good.

THE COURT: You're juror number 51?

JUROR 51: I am.

THE COURT: Thank you for your patience in

our getting to you here. You filled out a questionnaire

earlier. You were sworn in to tell the truth. Are these

responses in your questionnaire truthful to the best of your

abilities?

JUROR 51: Uh-huh.

THE COURT: In there you indicated that

you've read some articles about the shooting and that some

were from The Sentinel, some frcm The Blade and some from the

news; is that right?

Wood County Common Pleas Court, Bowling Green, Ohio
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questionnaire. Are your responses in this auestionnaire

trathful to the ;oest of your ability?

JUROR 109: Yes.

THE COURT: Okay.

JUROR 109: When I filled out question

number two, I think that was, yes, I stated that a co-worker's

husband worked with Mr. Lazar. It wasn't until after I got in

the courtroom I realized I had the wrong person. I was

talking about Mr. Calvin, a co-worker's husband used to work

with him. I made a name mistake. I apologize.

THE DEFENDANT: Who would that person be,

Mr. Calvin? I'm Calvin.

THE COURT: Go ahead. You can answer.

JUROR 109: Carl Schliedeck.

THE COURT: Let's not go any further with

that. Do you think you could put aside that information?

Obviously if you were a juror in this case you would have to

decide the case on the basis of the evidence alone, and the

Court would so instruct you and to set aside anything you

might have heard with anyone involved. Do you think you could

do that?

JUROR 109: Yes.

THE COURT: And do you think you could be

fair and impartial in making that decision?

JUROR 109: Yes.

Wood County Common Pleas Court, Bowling Greett, Ohio
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(rn-court proceedings resumed on October 23, 2008,

at 8:30 a.m. All counsel present.)

THE COURT: If you just want to turn your

chairs right around the tables.

For the record, we're in the courtroom on Case

Number 07-CR-359. The prospective jurors are being assembled.

I have to use this a lot today. They're being brought to the

jury assembly room. We have a motion that the defendant filed

that I would like to address at this time. I think we

indicated that we would do so this morning. The Court has

received the motion and reviewed it. I don't know if counsel

wants to argue it or Mr. Neyland?

THE DEFENDANT: Your Honor, may I ask a

question?

THE COURT: Yes.

THE DEFENDANT: The pages that you have

available in front of you, what all are the pages you have?

THE COURT: I have the motion. Would you

present that?

THE DEFENDANT: I don't have a copy in front of

me. That's why I need to know. I asked my attorney if they

have a copy, they didn't have a copy. Thank you.

This is not the full motion. Could you return that

back to the judge, please? Thank you. I need to bring the

Wood County Common Pleas Court, Bowling Green, Ohio
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full motion with me this afternoon. I do not have it with

me.

THE COURT: Would you like us to wait until

then?

THE DEFENDANT: Yes, thank you, I would

appreciate it.

THE COJRT: Any objection?

MS. HOWE-GEBERS: No objection from the State.

THE COURT: I have quite a few pages here.

I've got ten pages.

THE DEFENDANT: If you notice, Your Honor, the

second page it says three A?

THE COURT: Uh-huh.

THE DEFENDANT: That means that there is 1, 2,

3; that is three A, three B, three C, a11 the way to three H.

Actually there is eight other pages before that. That is an

addendum to Motion 44.

THE COURT: All right. I will review this

part. If you bring the other part this afternoon, maybe

towards the end of the afternoon we'll address that. Anything

else?

MS. HOWE-GEBERS: When he brings that, the State

would like to, because we have the same copy I believe that

the Court does, we would like to have another copy before

we're able to respond to Mr. Neyland's motion.

Wood Countij Common Pleas Court, Bowling Green, Ohio
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THE COURT: Once it's here I'll have Kelly

make copies, then we'll address it.

THE DEFENDANT: May I make another note?

THE COURT: Yes.

THE DEFENDANT: The corrections that needed to

be made, I made them in handwriting because I thought the

defense would computerize it. I did it in handwriting, rough

draft, and I made some pronunciation -- not pronunciation but

the writing of words, like constitution was spelled wrong in

several places, and I have two places that have the wrong

dates.

THE COURT: Well, go ahead and correct those

when you get them. This is in handwriting as well, I should

note for the record. That's fine. The Court will accept it

in handwriting.

Any other preliminary matters? Probably a few

minutes yet before we have the jury ready. We'l-i be ready

shortly. If my voice hclds out, we'll make it. Anything

else?

MR. HICKS: No, Your Honor.

(Recess taken at 8:40 a.m. to 9:06 a.m.)

THE COURT: We have had a number of letters

that, well-, four letters for juror number 14 and one letter

for juror 53 that we need to consider. I'm going to ask Kelly

to fill you in. Then I would like to get your reactions as to

Wood Counhf Common Pleas Court, Bowling Green, Ohio
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a witness --

JUROR 31: No.

MS. HOWE-GEBERS: -- if they can't remember a 100

percent?

PROSPECTIVE JUROR: No, I wouldn't.

MS. HOWE-GEBERS: Anything that I have talked

about so far that you have thought about as we've gone on in

time and want to add anything to the discussion, the

reasonable doubt, the circumstantial?

JUROR 31: No, not at all. It's been

informative and helpful.

MS. HOWE-GEBERS: Thank you. Now, the defendant

in this case is African-American.

THE DEFENDANT: Correction. Would you like to?

THE COURT: How would you like to be

referred to?

THE DEFENDANT: When I was raised by my parents,

they told me that I was African-Amer'_can or black. After

serving in the military and my background investigation from

my job, I was told that I was white Caucasian of Hispanic

origin, and every six months I would receive a printout with

my religion, age, date of birth, Social Security, and my race

code. I would change it back to black African-American.

After five years, and I changed it three times, they finally

told me to stop changing it.

1Nood County Con¢nwn Pleas Court, Bowling Green, Ohia
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THE COURT: Is there a way you would like to

be referred?

THE DEFENDANT: Page 290 in the B.A.T.F. forms

in the 806 pages of the prosecution's discovery, the B.A.T.F.

states white/Caucasian of Hispanic origin.

THE COURT: Thank you.

THE DEFENDANT: You're welcome.

THE COURT: You may continue to inquire any

wa_v you wish.

MS. HOWE-GEBERS: Given the nationali:^y or race of

the defendant, can everyone if chosen as a juror, agree to

keep an open mind and be fair and impartial to the defendant?

Does anyone have a problem with that, anyone? If

you'li raise your hand or stand.

PROSPECTIVE JURORS: (No verbal response.)

MS. HOWE-GEBERS: And there are some of you who

have served in the military. How many have served in the

military?

PROSPECTIVE JURORS: (Jurors indicating.)

15. HOWE-GEBERS: Those of vou that have served in

the military, how many of you own guns?

PROSPECTIVE JURORS: (Juror indicating.)

MS. HOWE-GEBERS: Juror number 97, how long were

you in the military?

JUROR 97: Two and a half years. I was in

Wood County Common Pleas Court, Bowling Green, Ohio
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of property issues. And with that in mind I would like to

hear irom the State first.

MS. HOWE-GEBERS: Your Honor, I believe since it's

Defendant's motion if we can incTuire from the Defendant as to

his motion so the State is better ab'_e to respond.

THE COURT: All right. And, Mr. NeVland, 7

have here your motions. Are you seeking to have this property

returned to you or are you seeking to have it suppressed so

that it can't be used into evidence? Without being overly

technical about it, what is it you want in these motions?

THE DEFENDANT: The property that is already in

evidence I would like it to remain in evidence until the end

of the trial.

THE COURT: Okay. And then at the

conclusion, I know you had some personal belongings, iet's say

weapons and things in your truck, is that what you're trving

to do with these motions, have that returned to you when this

is done?

THE DEFENDANT: I had one weapon in the truck

that was a handgun, a Ruger nine-millimeter.

THE COURT: I don't want to talk about what

the property is.

THE DEFENDANT: Al1 right.

THE COURT: What is it you're trying to seek

w_th the motion is what I'm trying to get at.

Waod County Common Pleas Court, Bowling Green, Ohio
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THE DEFENDANT: I would like the property to be

available to be released at the end of the trial.

THE COURT: And that's your sole goal in

bringing this at this tirne; -s that right?

THE DEFENDANT: That is my sole purpose at this

time.

THE COURT: You did raise other issues in

there concerning the search warrants and the grand jury

process and some evidence. Obviously the trial is for the

purpose of deciding whether -- _vou've raised some truthfulness

issues as to the witnesses, and that's what the trial is for.

And we would be glad to obviously consider those. That's what

the trial is all about. So I was confused a little bit as to

what you were asking. But you're totally asking for just

property to be returned after the trial; is that right?

THE DEFENDANT: The first page, if I'm allowed

to read that first paragraph?

THE COURT: Yes.

THE DEFENDANT: The defendant through counsel

respectfully requests this Court to take into consideration

Perrysburg Township Police Department's operational

jurisdiction when personal property seized is viewed as

evidence.

THE COURT: Okay, I understand, that part

makes me think that you are trying to suppress the evidence

INood Coundj Conamon Pleas Court, Bowling Green, Olsio
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they seized.

THE WITNESS: No, I do not request

suppression. It specifically states there through counsel.

My counsel knows the legal aspect of the issues that are

raised here. I do not.

THE COURT: Okay. Why don't you have a

seat. Let me hear from either counsel. Do either counsel

want to add anything to what's been said?

MR. CIMER-MAN: Your Honor, I would simply note

it is an addendum to motion namber 44 which was requesting for

return of property. Apparently that's what Mr. Neyland is

seeking, ard we would leave it at that. I think the Court

properly notes that some of the issues raised in the addendum

or addendums appear to be factual issues that will be resolved

at trial.

THE COURT: Very well. Thank you.

Mr. Neyland, before we hear from the State.

THE DEFENDANT: As far as the issues that are

not relating to the property.

THE COURT: Yes.

THE DEFENDANT: Would you like me to make a note

of those for the record?

^:.E COURT: No, you don't need to. I've

read it. Anything you want to say about that?

THE DEFENDANT: No. I don't want to make any

Wood Count^f Common Pleas Court, Bowling Green, Ohio
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verbal statements. I only wanted to have factual information

placed into the record, that I had read this information based

on the prosecution's discovery. Everything that I placed in

the record here in mv own handwriting is available in the 806

pages of the prosecution's discovery.

THE COURT: Okay. All right. Thank you.

THE DEFENDANT: You're welcome.

THE COURT: Let me hear from the State.

MS. HOWE-GEBERS: Thank you, Your Honor. Your

Honor, since it is labeled addendum to Motion 44, release of

property, the State has formally previously responded to

number 44, which is a release of property. We did previously

release some of the items requested, one item requested by the

defendant. The other items will be used for the presentation

of the State's case, therefore, cannot be released.

Some of the wording of the addendum, the State

interprets it more to the weight of the evidence rather to the

admissibility. Some of the facts that the defendant speaks

of, that's how we are treating it. Those issues will arise

throughout the trial.

And as Mr. Cimerman has indicated, those issues, the

State assumes will be taken care of throughout the trial as

evidence is presented. So we just stand by our original

response that those items are necessary at this time, and we

do not intend on returning those personal items at this point

Wood Couxty Common Pleas Court, Bowliag Green, Ohio
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Detective Gross and Wharton both testif-ed to those.

MS. HOWE-GEBERS: '-6-A and B we are not offering.

Then, Your Honor, casings 17 through 29, Dan

Winterich and Todd Wharton both spoke of and identified. We

would be offering all of those.

THE COURT:

MS. HOWE-GEBERS:

THE COURT:

MR. CIMERMAN:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

17 through 29, correct?

Yes.

Any objection to those?

No, Your Honor.

Can I make a note, Your Honor?

Yes.

On the BCI&I report that I

received that I read on my own there is no bullet for the

white Buick, the hood. There is only a bullet recovered from

Tomm Lazar's neck. But today there was a bullet for the hood

placed :n evidence.

THE COURT: All right. Does the State want

to respond to that at all?

THE DEFENDANT: While the State is doing that

judge, can I make another note?

THE COURT: Yes.

THE DEFENDANT: The second magazine that Todd

Wharton said that he disassembled, it was a welded magazine.

That is the second magazine that was in the holster. That is

concealed behind the back right-hand draw holster. That has a

Wood County Common Pleas Court, Bowling Green, Ohio

15:10:1

15:10:^

15:1a:°

15:11:£

15:11:z

139



Vol. 6 Page 1133

1

2

3

4

5

7

8

9

0

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

welded magazine and it could not be disassembled. If it was

damaged in any way, it would have to be discarded.

THE COURT: Thank you.

THE DEFENDANT: You're welcome.

THE COURT: All right. Anything further

from the State on 17 throuah 29?

MS. HOWE-GEBERS: Your Honor, it is on there.

Number 28, it would be State's Exhibit 28. It is on the

submission sheet on State's Exhibit 79 as item number 13.

State's Exhibit 76, it is indicated one fired bullet, number

13, scene number 13. So it is on there.

THE DEFENDANT: I am talking about the 3CI&I

report that was submitted with the supplemental.

THE COURT: Okay.

THE DEFENDANT: Not the report that was

submitted to --

THE COURT: They just have to disclose it

once. They don't have to disclose it in everything. All

right. The Court will admit 17 through 29, and noting the

objection of the defendant.

Number 30 was the bullet from Mr. Lazar that was

tes*_ified to both by the ccrcner and Mr. Winterich. That's

being offered, I assume?

MS. HOWE-GEBERS: Yes, it is, Your Honor. And it

was also testified to by Agent Wha-rton.
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recall right. Are you offering that?

MS. HOWE-GEBERS: We are, Your Honor.

THE COURT: Any objection to that?

MR. CIMERMAN: No, Your Honor.

MS. HOWE-GEBERS: 39 and 39-A were testified by

Detective Gross. We would be offering both of those.

THE COURT: All right.

THE DEFENDANT: Your Honor, can I make a

statement?

THE COURT: Yes.

THE DEFENDANT: When I was in the hotel room or

the motel room, I had the televisions on Channel 13. I had a

flat screen on the ciesk. on channel 13. And originally I had

the motel television on Channel 11 before I changed it to CNN.

And scrolling along the bottom of the screen was my name and

truck 634. It didn't have four digits. It had 634 and a

Pennsylvania plate number. And at that time reading that I

was a wanted person, I went up to the front desk of the motel,

I got an envelope and a stamp from the owner to write a note

to mv cousin because I was afraid that if something happened

to me on the way to my turning myself in, if something

physically happened to rr,.e where I became deceased, I was going

to mail that letter en route to turn myself in so they would

24 1 know what happened and that I was aiive before I had turned

25 1 myself in, and where they could recover my personal p_Yopertv
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and mail.

THE COURT: I understand what you're saying.

That's not really relevant as to what we're doing right now.

THE DEFENDANT: I just wanted to --

THE COURT: If you wish to testify, youu may

do so, but I would advise against it on that particular point.

Obviously you need to confer with your attorneys. I will

admit 39 and 39-A.

Number 40 latent lifts from the 9-millimeter,

testified to by Mr. Wharton. I assume you're offering that?

MS. HOWE-GEBERS: Yes, Your Honor.

THE COURT: Any objection?

MR. CIMERMAN: No, Your Honor.

THE COURT: 41 likewise the shell casing

found _n the office.

MS. HOWE-GEBERS: Yes, Your Honor.

THE COURT: Any objection?

MR. CIMERMAN: No.

THE COURT: I don't recall the keys.

MS. HOWE-GEBERS: Your Honor, 42, 42-A, 42-B, 43,

43-A, 43-B, that whole page we are not offering nor was it

testified to.

THE COURT: That concurs with my notes 42

all the way down including 46-D, we are not asking nor are we

offering.
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The Court will admit those,

exclusive of those three pages.

MS. HOWE-GEBERS:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

THE COURT:

THE DEFENDANT:

it have sets of keys,

We can take those three off.

Your Honor?

Yes, sir.

May I ask a question?

Yes.

The tan fanny pack not only did

i,. had a passport in there and

additional identification and credit cards, but I don't see

any of that in the inventory for evidence.

THE COURT: Let us be come back to that. I

thought I saw it somewhere. We'll come back to that.

THE DEFENDANT:

THE COURT:

desk of the victims. Are you

MS. HOWE-GEBERS:

62, we are offering those.

Thank you.

61 and 62 are paperwork from the

see:-ing to admit that?

I'm sorry, Your Honor, 61 and

Detective Gottfried testified to

both of those as did Agent Winterich; in identifying

photographs he indicated where he had taken those photographs

from.

MR. CIMERi^'.AN:

THE COURT:

No objection.

Those wil' be admitted. The

Lock-it-Up storage documents, 63, identified by Tammy White?

25 1 MS. HOWE-GEBERS: We would be offering those, Your

Wood County Consmon Pleas Co Bowling Green, Ohio
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THE COURT: I think that was objected to

previously, was it not?

MR. HICKS: That's correct, Judge. We

continue that objection on the same grounds.

THE DEFENDANT: Which number is that?

THE COURT: 173. All right. The Court will

admit 173, noting the objection from the defense. 174.

MS. HOWE-GEBERS: We are not offering the photo of

the shirt since we are offering the shirt itself. 175, 176,

177, 178, 179, 180, 181, we are offering.

THE DEFENDANT: Can I make a note for the

record?

THE COURT: Yes.

THE DEFENDANT: 176, the testimony by the Monroe

County Sheriff department disputed Detective Gross's

statement. My own observation was Detective Gross placed

evidence tape on the tractor driver's door from my vantage

point, but I could not see the other side of the tractor. But

I would make a note that the Monroe County Sheriff Department

said that the Monroe CSI claced the tape on the driver's door

and the passenger door and room number four `-hat disputes

Detective Gross's testimony.

THE COURT: I understand. You need to

address that with your counsel, and we'll note that for the

record. Thank you.

Wood County Comnion Pieas Court, Bowling Green, Ohio

15:35:F

15:35:°

15:36:(

15:36.:

15:36:f

144



Vol. 6 Page 1151

3

5

6

7

8

9

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE DEFENDANT:

THE COURT:

Thank you.

We are down to, I think, 182, is

that right? I'm admitting I forgot to cover for the record,

I'm admitting 175 through 181. Now, 182.

MS. HOWE-GEBERS: We are not offering 182, Your

Honor.

THE COURT:

MS. HOWE-GEBERS:

THE COURT:

missed that one.

MS. HOWE-GEBERS:

MR. CIMERMAN:

THE COURT:

And 183.

Exhibit 183 we are offering.

Did someone identify that? I

Agent Williamson.

No cbjection, Judge.

All right. That will be

admitted.

MS. HOWE-GEBERS:

we are offering.

THE COURT:

of the magazines.

MR. CIMERMAN:

THE COURT:

testimony. I will admit that.

MS. HOWE-GEBERS:

are offering.

MR. HICKS:

MR. CIMERMAN:

184 we are not offering. 185,

That's the photo of the rounds

No objection.

There was quite a bit of

186 we are not offering. 187 we

No objection.

No objection.

LVood County Common Pleas Corert, Bowling Green, Ohio
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THE DEFENDANT: Can I make another quick

statement?

THE COURT: Yes.

THE DEFENDANT: As far as the prior calculation

and design is concerned, when you look at t".^.e storage facility

the access codes, I had never, I hadn't been in the storage

facility for approximately maybe two and a half to three

months nor was I in the facility that week or that day of

August 8th, 2007. So nothing in those facilities or those

storage lockers was within my access.

THE COURT: To get that information in front

of the jury you would have to testify. And your attorneys

would have to advise you that if you testified that you would

have to be cross-examined. This will be subject to

cross-examination, so I want you to confer with your attorneys

about that.

THE DEFENDANT: I understand, Your Honor.

THE COURT: And I'll note that for the

record.

THE DEFENDANT: The Tammy White of the Williams

Road Lock-It-Up storage in Perrysburg?

THE COURT: Yes.

THE DEFENDANT: She testified that when she was

cross-examined by Attorney Hicks that she was not aware or she

Wood County Common Pleas Court, Bowling Green, Ohio
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couldn't off the top of her head say when was the last time

the defendant had access to the facility. So that kind of

like opered the door for that to be entered `_f it was to be

obtained.

THE COURT: i.'m not sure that's really

relevant to the proceedings. It does pertain to the

testimony, but I'm not sure it would affect the credibility of

that witness or be relevant to the issues. But, again, I'll

note your statement of that for the record at this time, and

again advise you that you have the right to testify but you

also have the right to remain silent and not testify. And you

need to confer with your attorneys about that. There are some

risks associated with testifying. All right. The State I

understand now is resting; is that correct?

MS. HOWE-GEBERS: After the admission of those we

would be resting, yes. And we would ask to do that formally

again tomorrow in front of the jury.

THE COURT: Yes, of course. And the

defense, do you want to be heard at this time of or do you

want to confer with your client a little bit?

MR. CIMERMAN: Your Honor, we would make a

motion for a judgment of acquilttal pursuant to Rule 29 without

argument.

THE COURT: All right. Does the State want

to argue it?

Wood County Common Pleas Court, Bowling Green, Ohio
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should it get to that, he has the right to make an unsworn

statement. So in representing himself it's probably going to

be just one long unsworn statement. And unlike in a trial

phase where it might be subject to being objected to because

he's testifying and not subject to cross-examination, it's

probably permissible in the mitigation phase.

THE COURT: Ana. I understand that.

MS. HOWE-GEBERS: Although, we will do some

research on it. I believe that, if at any point, that would

be the more appropriate phase for him to represent himself,

certainly not today.

THE COURT: Yes.

MR. CIMERMAN: We'll talk to him.

THE COURT: Thank you.

(In-chambers discussion concluded at 8:40 a.m.)

(In-court proceedings resumed at 8:50 a.m. outside

the presence of the jury.)

THE COURT: You may be seated please. All

right. Excuse my voice. From our last d1iscussion yesterday

when we recessed for the evening, we were ready to proceed

with closing arguments and jury instructions, and I have been

informed this morning by the deputies and by defense counsel

that Mr. Neyland wishes to address the Court. Mr. Neyland, do

you want to proceed what would you like to tell me?

THE DEFENDANT: Thank you, Your Honor. The

Wood CountyCommon Pleas Court, Bowting Green, OAio
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first question I need to ask you is I understand thaz the

addendum to Motion 44 was not filed in a timely manner. There

is some information from the witnesses that was testified to

on the witness stand that is included in the addendum, and I

would like to only address that during a presentatione I

would like to mount my own defense from the defense table and

counsel with counsel's assistance. I am not requesting to be

a witness. I'm not a witness. I am introducing myself to the

jury because they do not have any background information,

personal background information, family background

information, and I have no defense witnesses.

THE COURT: All right. Well, just so you

understand, the issue you raised in there I initially ruled

was filed too late. But then after seeing the evidence on the

search warrants and whether there was probable cause, the

Court ruled on the merits of it, meaning, I also went on to

rule on that.

Now, you have preserved that for the record

so-to-speak. You don't need to do anything more. If the

appellate Court agrees with you, the conviction, if there were

one, could be reversed. That's up to you. If there were no

conviction then obviously there wouldn't be a problem. So

your addressing it, first of all, it wouldn't be relevant,

it's a legal issue not an issue that the jury would decide to

begin with. Now, I know you're not a lawyer so you don't

Wood Counfy Common Pleas Court, Bowling Green, Ohio
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necessarily understand that.

THE DEFENDANT: 'he jury only has the

information of the witness testimony on the witness stand.

And there is discrepancies in the 806 pages of the witness

statements that I would like to read. I am not going out of

bounds from the witness statements that are in the 806 pages

of discovery versus the witness statements on the witness

stand. There is some discrepancies that are not available to

the jury at this time. They are not aware of it.

THE COURT: The only way that you could

personally address those would be on the witness stand. Even

if you were pro se, in order to get those before the jury, you

would need to be in the witness stand, sworn in and subject to

cross-examination.

THE DEFENDANT: I could, I would be sworn in. I

can be sworn in.

THE COURT: Well, but you just said that you

don't want to be subjected to cross-examination.

THE DEFENDANT: Your Honor --

THE COURT: Just let me explain something to

you. If you testify and then when the State came around to

cross-examine you, you refused to answer questions or you

didn't follow the instructions of the Court, then I would be

stuck with striking any of your testimony and the jury would

disregard it anyway.

Wood County Common Pleas Court, Bowtiug Green, Ohio
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THE DEFENDANT: Your Honor, you just said pro

se. Pro se would mean in my own defense as my own defense

attorney. That is pro se.

THE COURT: I understand. Well, all through

the trial -- and I was going to do it now just when we began

here -- I always advise the jury that attorneys' statements

are not to be considered by the jury. They're to be decided

solely on the basis evidence meaning witness chair testimony.

They can't consider vour statements as a pro se attorney. It

doesn't make it any different. lf you're pro se, you're

representing yourself, it doesn't mean you can make a

statement from the defense table and have the jury consider

it. In fact I tell them to disregard it, remember? I'm going

to do this for the attorneys and the prosecutor when we start

closing arguments. I'm going to tell them that they can't

consider that, that they have to decide it on the evidence,

that merely the arguments are there to assist them in their

logical evaluation of the evidence.

THE DEFENDANT: Your Honor, I have another issue

that I would like to address.

THE COURT: Okay.

THE DEFENDANT: That is Court cases involving me

and not involving me, which iaould not require

cross-examination. I would like to read these court cases

into the record. They involve me and previous employers.
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THE COURT: Well, that would be more

appropriate for the next phase of the trial if we were to get

there. How does that pertain to your guilt or innocence of

this charge?

THE DEFENDANT: There is a course of conduct,

the employers have had a course of conduct for _vears and years

and years. I've been a truck driver off and on for 20 years,

and there's been a consistent course of conduct with the

employers that have been addressed in court cases that have

involved me that would be relevant that I have presented to my

attorneys for them to present, and they have not done so. I

have also --

THE COURT: Hang on, before you go on. I

assume you've not done that because it's not relevant to this

proceeding; is that correct?

MR. CIMERMAN: Relevancy, and it would require

Mr. Neyland to take the witness stand to be properly admitted.

THE COURT: Go ahead, Mr. Nevland. These

are certain things the jury can't consider. That's my job is

to make sure they only hear things they can consider. You're

taking a huge risk of trying to put in things that aren't

permitted anyway and then exposing yourself to

cross-examination where the State can ask you about all these

things. Is that your request?

THE DEFENDANT: I don't understand how i could

Wood Counlaj Common Pleas Court, Bowling Green, Ohio
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be cross-examined for someone else's false testimony on the

witness stand when this is in the 806 pages of discovery that

they have totally wrong. I am doing a Wikipedia, I'm doing a

Northern Light search, I'm doing an Alta Vista, I'm doing a

Creepy Crawler, Google search. In my mind all night long I'm

referencing words and cross-referencing witness statements

with the 806 pages of information that I had that I read, and

there are some glaring discrepancies.

And I could give an example. Officer Galimberti in

his 806 page, in the 806 pages of discovery Galimberti wrote

in a written statement that Michigan, Monroe County CSI placed

evidence tape on the passenger door and the driver's door in

room number four. Then when I looked at the pictures last

night, the tape on the doors, the passenger door and the

driver's door is different from the evidence tape that is on

room number four.

THE COURT: Well, let's presume that's true.

What difference does that have? It was secured. There is

evidence tape there to secure it. There is no legal issue

there. You can say, yes, you may be right, let's say you're

right. Then the Court or the law would say, so what, it was

taped so that they could be sure that no one got into it, no

one put something in there. So who put it there? What would

that matter?

THE DEFENDANT: The problem is the condition of

Wood County Cornmon Pteas Courf, Bowling Green, Ohio
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the evidence when it was recovered from the vehicle. The

BCI&I investigator said, and that is in the August 16th, 2007,

Perrysburg Municipal Court testimony, he testified that the

weapon was unloaded, magazine on the floor. The pictures

verify the BCI&I investigator's report. I did not have

pictures available to verify that. I only had Detective

Gross' witness statement. And his witness statement was that

the weapon was loaded. This brings up the possibility of

tampering with evidence along with the discrepancies between

Galimberti of Michigan Monroe County Sheriff's Department

stating that Monroe County CSI placed the tape on the doors,

and Mr. Gross or Detective Gross from Perrvsburg Township

saying that he placed the tape on the passenger door, the

driver's door in room number four. Then I have different

types of evider:ce tape.

THE COURT: First of all, the time for

bringing that up, that was during their examination.

Secondly, it's not really relevant to this proceeding. And

this kind of illustrates that you're not prepared to represent

yourself because you don't understand those distinctions. So

I'm going to deny your request to represent yourself pro se.

You had one option.

THE DEFENDANT: Could I quickly?

THE COURT: Yes.

THE DEFENDANT: I have pages after vages after

Wood Caunty Comnwn Pieas Court, Bowling Green, Ohio
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pages of notes that I was writing while the defense had the

opportunity to cross-examine, exam the witnesses and the

opportunity for the defense counsel to take my notes and use

them when I offered them, they were not taken to the podium.

So that is the reason why I decided after last night and the

last conversation, the back and forth between the Judge, the

prosecution and the defense, I said that there is some

problems with the witness statements that need to be brought

to light.

THE COURT: Well, there again, they did, I

noticed that they were paying attention to you when you

offered points. I'm sure they determined that they -ust

weren't proper issues because you don't understand what is a

proper issue before the Court. So, again, I'm going to deny

your request to represent yourself. You can testify, but you

would have to take the stand. And I don't recommend you do

that because the State is going to be able to have

cross-examination of you, and there's not going to be any way

you can avoid that.

And secondly these issues that you're trying to

raise, you°re not going to be able to do it as a witness.

There are other ways of doing that. And your attorneys

understand that. There's techniques of cross-examination.

You bringing in independent evidence that you're testifying to

that you see inconsistencies is not permitted. You're going

09:02.:
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to have to testify as to facts only.

THE DEFENDANT: These are facts. This is not

independent. This is not my version.

THE COURT: I understand.

THE DEFENDANT: This is only from discovery.

THE COURT: I understand.

THE DEFENDANT: It's not my version.

THE COURT: Well, vou've made your record

for purposes of record. You've raised these issues, and the

Court is denying your request at this time.

Now, we're going to proceed to bringing in the jury

and we're going to need you -- you've raised these issues, the

Court has ruled against you, and you're going to have to be

appropriate and listen. And I'm going to have your attorneys

argue the closing arguments. The only option you have is if

you want to testify, but your attorneys have recommended

against it.

THE DEFENDANT: I would be unable to testify

without the witness statements because I am unable to verify

consistently what the discrepancies are between the witness

statements and what they have repeatedly shown. Like, to give

you an example, Tony Arent, he is consistently over time

elaborating and adding more information to his statements that

could only be given to him from some other source.

THE COURT: I understand. And the kind of

{b'ood County Common Pleas Court, Bowling Green, Ohio
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statement vou're making now is what closing arguments are for,

and let's let your attorneys do that because they have a

better understanding of what is relevant. That's what closing

arguments are for, not testimony. A11 right. We're going to

take a short recess, then we'll bring in the jury.

THE BAILIFF: All rise. Court is in recess.

(Recess taken at 9:05 a.m.)

(Jury trial proceedings resume at 9:15 a.m.)

THE COURT: You may be seated please. Good

morning, ladies and gent'_emen. Since the afternoon when you

last left, the State's evidence has been dealt with and ruled

on and evidence has been admitted. At this time it's the

Court's understanding that the State would be resting; is that

correct?

MS. BAKER: Yes, Your Honor.

THE COURT: Anything else you wish to add?

MS. BAKER: Just that we ask that the

exhibits that we talked about yesterday be admitted, and then

the State would formally rest.

THE COURT: All right. Any objection from

the defense?

MR. CIMERMAN: No, Your Honor.

THE COURT: The Court will admit the

exhibits that were discussed yest-erday. And you're resting

then at that point; is that correct?

Wood Coundj Cmnmon Pleas Court, Bowling Green, Ohio

09:05:^

09:16:;

09:17:1

09:17:F

09:17:t

158



State of Ohio v. Calvin Nevland, Jr.

Sent. Tr. Vol. 1, pages 5-13, 25-29,
48, 81-88, 162



Sentencing Proceeding - Vol. 1 Page 5

THE COURT: All right. And then you would

be reserving the rest of your evidence for rebuttal; is that

right?

MS. HOWE-GEBERS: That is correct,

THE COURT: Would ycu anticipate calling

any witnesses prior to the defense?

MS. HOWE-GEBERS: No.

THE COURT: And then from the defense, how

many witnesses would you be calling this morning?

MR. CIMERMAN: Your Honor, we have one

witness.

THE COURT: Does the defendant wish to take

the stand and testify under oath or does he wish to make a

statement that's not under oath?

MR. CIMERMAN: Your Honor?

THE DEFENDANT: I have a statement, Your Honor.

THE COURT: Okay.

THE DEFENDANT: And I'd like to make a

comment --

THE COURT: Yes.

THE DEFENDANT: -- about the evidence.

THE COURT: Well, hana on one second.

Mr. Cimerman, do you want to finish?

MR. CIMERMAN: Your Honor, Mr. Neyland has

indicated consistently he did not want to take the witness

Wood Connfy Common Pleas Court, Bowling Green, Ohio
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stand and subject himself to cross-examination. Apparently

now he wants to make an unsworn statement. S don't know if

he realizes that is to be done before the jury.

THE COURT: Do you understand that,

Mr. Neyland? You have the right to make that statement, you

would not be subject to cross-examination, but it would not

be a sworn statement and the nrosecutor can comment on that

to the jury. And you would have to make that statement in

front of the jury. Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: That's what you wish to do at

some point?

THE DEFENDANT: Yes. I have some information

to put into the record before the jury comes in, as far as

the evidence is concerned.

THE COURT: All right. You may proceed.

THE DEFENDANT: Can I read my statement into

the record and do it before the jury?

THE COURT: That would probably be

advisable.

THE DEFENDANT: So they know what I will say so

they can give me some feedback.

THE COURT: Okay.

THE DEFENDANT: All of the evidence that was

available to the prosecution and the defense was not

Wood County Common Pleas Court, Bowling Green, Ohio
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presented during the case in front of the jury for their

decision making process.

For example, there was two sets of footprints that I

have photos from the crime scene. And my footprint was not,

or, the shoe prints or swabbing that I had on that day was

not presented during the evidence as elimination or as the

boot prints of one of the two boot prints that was presented.

And in my addendum to Motion 44 I noted that there

was a,blond hair or light colored hair in black and white

photos that was wrapped around Douglas Smith's right hand and

there was some hair in his left hand. And that was not

presented by the dePense. This indicates that there may have

been other assailants at the crime scene.

In addition to that, the surfaces of the crime scene

was never dusted for fingerprints. The desk drawers were

pulled out, the file cabinets were opened and there was items

on the floor. But there was never any fingerprint dusting

done for the crime scene. And that was not brought up by the

defense counsel. And I had brought that up to these -- these

different things to the defense, and they had not done so.

There is another thing that I would like to put into

the record. And that is, the prosecution's witnesses were

available to the defense and they could have been brought

back and re-questioned as witnesses for the defense. That

would have gave the defense the opportunity to take my notes

Wood County Common Pleas Court, Bowling Green, Ohio
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that I cross-referenced. The night prior to the jury's

verdict, I cross-referenced W`-kipedia, AltaVista search,

Northern Light search, all types of search, Mamma search,

Dogpile search, Metasearch. I'm doing these all in my mind

and from my notes. The handwritten statements to the police,

the witness statements on the stand, there are glaring

discrepanc=_es that would have been brought up by defense if

they had used the prosecution's witnesses as defense

witnesses. And I'm sure that they could have done that

because they had the witness list available to them.

THE COURT: All right. We'll note that for

the record. What is your statement that you wish to make to

the jury because at this point we can't argue to the jury any

issues about the trial.

THE DEFENDANT: That wasn't for the jury.

THE COURT: I understand.

THE DEFENDANT: Okay. I'll read my statement

now.

THE COURT: Thank you.

THE DEFENDANT: In order for the scales of

justice to remain balanced all court findings, in

parenthesis, decisions, must be based on the rule of law,

underlined, on the motions.

All cases are subject to judicial review. This is a

murder trial. All evidence must be bresenteci. The evidence

08:51:(
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that in all probabilitv will convict the defendant and the

evidence that could possibly exonerate the defendant, neither

the prosecution nor defense presented the evidence in its

totality during these Court proceedings in order for the

scales of justice to remain balanced. It is not the Court's

responsibility to tell the prosecution or defense how to

present the case, examine the witnesses or cross-examine the

witnesses.

This case will be appealed. I will appeal the

jury's verdict and the Court's sentencing based on my

statement placed into the record today.

THE COURT: All right. You might want to

confer with your attorneys about the advisability of this

statement, but thank you for putting that in. You would be

able to make your statement, your unsworn statement before

the jury during the defense side of the case later on, o:tay.

Fnything further from the defense as to what you anticipate

doing or anything other preliminary issues there?

MR. CIMERMAN: Your Honor, I would indicate

that we have marked for identification Defendant's Exhibits E

through L. Defendant's Exhibits E through K are photographs

previously identified during the State's case in chief. I

don't have the identification tab for how they were marked in

their case; but I think the State will stipulate that these

are the same photographs that we uti L zed during their case

bVood County Common Pleas Court, Soading Green, Ohio
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hearing on competencv that was held early on in these

proceedings. I would also note that she was not a

psychologist who was designated by the Court to conduct an

evaluation. We were unaware of her involvement in the case

until she was called to the stand.

Certainly the issue before the Court at that time is

significantly different than the issue before the jury today.

And we would ask the Court that her testimony be excluded, in

that the party against whom the testimony being offered does

not have the same motive to develop testimony today as we

would have had back in the competency hearing themselves.

THE DEFENDANT: Can I speak, Your Honor?

THE COURT: Just very briefly.

THE DEFENDANT: I disagree with my counsel's

statement. I was sent down to Twin Valley for twenty days

evaluation. They evaluated me every fifteen minutes. That's

three-hour shifts, the first shift, second shift and third

shift, and even while I was asleep. So she would have

information that would be of great value in regards to me

being competent to stand trial. I was found competent to

stand trial. I am in the trial phase. And I spoke to my

attornevs and I told them that I disagreed with them filing,

after I was found competent to stand tr=i_al, to have me

reevaluated.

THE COURT: All right. Thank you. I'm

Wood Counth Cornmon Pleas Conrt, Sowling Green, Ohio
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MR. CIMERMAN: At this time, Your Honor,

Mr. Neyland would like to make an unsworn statement to the

jury.

THE COURT: All right. Mr. Neyland?

THE DEFENDANT: May I approach the podium?

THE COURT: Yes, you may.

THE DEFENDANT: That's in order to use the

microphone so everyone can hear me.

I have to address some misrepresentations based on

assumptions. And I cannot read people's minds, but I do know

what happened when I was held in the Wood County Justice

Center. On several occasions there were inmates that

approached my door, I was alone in my cell, I was held in a

two-man cell area, and they yelled through the door, "Osama

bin Ladin." They didn't say you're Osama Bin Ladin. They

didn't say anything except for "Osama Bin Ladin" on several

occasions. The reason why I'm bringing that up is one of my

very good friends, a witness here for the Court case, his

name was Ram Singh, he owned the motel, Silver Biue Motel in

Temperance, Michigan, 8239 Telegraph Road. Mr. Singh is a

Hindu, he's Hindu. He's from India, he is not Muslim. I am

not Muslim. I was raised Christian. I am a Christian. My

dad owned two churches, or, not owned but he pastored two

churches, one in Spencer Township, Ohio, that's near the

Toledo Express Airport in Monclova Township, 180th Air

Wood County Common Pleas Court, Bowling Green, Ohio
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National Guard wing.

This is just a little background. I'm the third

oldest of ten children. I'm the oldest son. I'm 44 years

old, never married, no children.

I have had two paternity tests against me. The

prosecution placed into the record a case from Kansas. That

case was dismissed in the State of Ohio. I wanted that to be

placed into the record so there wouldn't be any assumptions

that I was a person that would try to get away with not

paying child support.

There's some other things. My name is Calvin, Jr.

I was named after my father. I was born and raised in

Toledo. I was born at Toledo Hospital in Toledo. My dad was

a pathologist for Toledo Hospital. He was not a forensic

pathologist. He was a pathologist for surgeons and doctors,

where he would slice tumors or skin grafts and put them in

paraffin wax to be placed on microscope slides for the

doctors to examine to deternine whether or not a tumor was

benign or malignant. My mom was a registered nurse for the

State of Ohio. She was a visiting nurse. She would visit

invalids, old people or just anybody basically that the State

of Ohio said she was to visit.

Let's see. I was a driver for 20 years off and on.

Prior to being a driver I served in the military six years.

And what the prosecution failed to tell you, under Ohio

Wood County Common Pleas Court, Bowling Green, Ohio
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Revised Code they did not charge me with carrying a concealed

weapon because during the time that I was in the military,

one of the military occupations specialties required for me

to carry a concealed weapon on my person. And I did work

with the MPs. I was an auxiliarv, which would be called a

special police where I rode with the military police on

assignments on the post or to apprehend members of the

service off post or in states around the country.

I'm going to read into the record a statement or an

overall of the case because I really do believe that the case

was not presented in its full totality. And I don't want to

admonish the jury, I don't want to admonish the prosecution,

and I'm not going to make any inflammatory comments in front

of you towards my defense counsel. I'm going to take the

statement and I'm going to read it at this time. This is not

evidence. This is a statement.

In order for the scales of justice to remain

balanced, all Court's findings, in parenthesis, decisions,

must be based on the rule of law, not on motions, underlined,

all cases are subject to judicial review. This is a murder

trial. All evidence must be presented, the evidence that in

all probability will convict the defendant and evidence that

could possibly exonerate the defendant. Neither the

prosecution nor the defense presented the evidence in its

totality during these court proceedings.
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In order for the scales of justice to remain

balanced, it is not the Court's responsibility to tell the

prosecution or defense how to present the case, examining

witnesses or cross-examine witnesses.

This case will be appealed. I will appeal the

jury's verdict and the Court's sentencing based on my

statement placed into the record today.

And I have an additional statement that I did not

read earlier to the Court. At this time I, as the defendant,

request that all evidence collected or not collected be

preserved for the appellate court phase.

And I would like to read into the record some court

cases that I was personally involved in so you would have

some idea of what type of person I am. I'm not the type of

person that would just jump off the gun and do, you know,

just half-cocked, just do anything that just comes to mind.

The first case is the State of Ohio, Attorney

General State of Ohio, Ohio Job and Family Services, Sixth

District Court of Appeals, and this was versus Calvin C.

Neyland, Jr. And I acted as my own attorney and I won that

case. I was awarded $7,500 for the year of unemployment that

I was previouslv denied.

^he second case I would like to read into the record

that S was personally involved in was the State of Ohio., I

mean, the State of Indiana, Indiana Department of Labor

INood County Common PIeasCourt Bowling Green, Ohia
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versus a trucking company in the State of Indiana, CAT was

the parent company. I don't have the name of the

owner-operator company. KAT was out of Chesterton, Indiana.

And I was awarded a reimbursement of my last week's wages

that was held, or, withheld from me. That's all I have to

say. Thank you.

THE COURT: Thank you. I want to caution

the jury that the defendant is permitted to make a statement

that is not under oath, and that's what he has just elected

to do. That is the statement that you have heard. Since it

was not under oath he is not subject to cross-examination on

that statement. And the Court will give you further

instructions on how to treat that at a later tim:e.

Does the defense wish to call your witness at this

time or do you want to take a short recess or are you

prepared to proceed?

MR. CIMERMAN: Your Honor, if we could have a

short recess, five minutes.

THE COURT: All right. We'll take a short

recess and then receive the defense witness. Again,

remember not to discuss the case.

THE BAILIFF: All rise. Court is in recess.

(Recess taken from 9:40 a.m. to 9:50 a.m.)

THE COURT: You may be seated please. Are

there any other preliminarv matters before we bring the jury
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Mr. Neyland do you have an opinion to a reasonable degree of

psychiatric certainty as to whether or not Mr. Neyland would

have been amenable to receiving the medication for treatment

purposes?

A Ordinarily, the sicker a person is, the better the

outcome. A person who has a single delusion, such as someone

says Madonna is in love with me, those are a little bit more

difficult to treat. But an individual such as Mr. Neyland

would be amenable to treatment, at least to the noint that he

would be able to function better.

4 But as to his amenability, willingness to receive

medication?

A He would have never done it.

MR. CIMERMAN: Let me have a moment, Judge.

THE COURT: Sure.

(Discussion held off the record.)

MR. CIMERMAN: Nothing further.

THE DEFENDANT: Your Honor, I would like to

examine the witness.

MR. CIMERMAN: Nothing further, Your Honor.

THE DEFENDANT: I would like to examine the

witness.

THE COURT: No, you may not. State, cross.

MS. BAKER: Thank you, Your Honor.

Wood County Common Pleas CourS, Bowling Green, Ohio
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MR. CIMERMAN: Dr. Sherman is excused?

THE COURT: Yes, I"_1 exc-use him unless you

need him any further.

MS. HODdE-GEBERS : No.

THE COURT: All right. Thank you.

(Sidebar discussion concluded.)

THE DEFENDANT: Your Honor?

THE COURT: one second. I am going to give

you a chance. You might want to confer with your attorney a

second while we release the doctor here. Doctor, thank vou

very much for vour testimony. You're free to go at this

point.

THE WITNESS: Thank you.

THE COURT: After conferring with counsel,

does he still wish to make a statement to the jury?

THE DEFENDANT: Yes, Your Honor, I would like

to make a statement.

THE COURT: Ladies and gentlemen, the

defense is not going to call any further witnesses. The

defendant is given this opportunity to supplement his

statements that he previously made. Again, remember, this is

not under oath and it's not subject to cross-examination.

Do you wish to make it there or do you want to come

up to the podium?

THE DEFENDANT: I'd like to approach the

Wood County Common Pleas Court, Bowiing Green, Ohio .
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podium.

THE COURT: Could you do that? Thanks.

You may proceed.

THE DEFENDANT: My reouest originally was to

examine the w:tness. The Judge would not allow me to do

that. I made that reGuest to -:^e defense counsel.

There are some important things that I would like to

make a note of. I wanted Dr. Sherman to observe me while I

made a statement to the Court, and then I would have asked

him to make an observation in Court as to what he witnessed.

Eirst of all, a ps-vchotic person does not have a

train of thought. I'm no'- a psychiatrist, I'm not a

psychologist.

I made $175,000 in 12 months. I have tax forms to

prove it. From July the Ist of 2006 to January cr December

the 31st of 2006, I made S85,558. A psychotic person doesn't

have that memory, wouldn't be able to remember the numbers.

From January the Ist of 2007 to August t?:e 8th of

2007, I made approximately $86,000. And at this time, I

would like to dispute Lori Rur,zo's statement, she sa_d they

paid me my final paycheck. August the 8th was a Wednesday.

Augus-^ the lOth was a Friday. S_^_e said that they paid me the

last trip froa Phoenix Arizona to Vermillion, Ohic. That was

the load that I found on my own through the internet. I had

access to the Internet and national brokers, so I could get
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my cwn loads if the company at any time sa-_d '--':^.ey didn't have

any loads available. A psychotic person canno-_ do that.

I was a dedicated driver -or Great 7akes Windows.

T,r:d a customer that I was dedicated to was Penguin Windows

out of Vancouver, washington. And just to give you a short

summary of what is required in order to be dedicated, '_t

approx=_m,ately -- the travel time approximately from

rr]a-;cridge, Ohio, to Vancouver, Washington is five days. I

would take f=-ve days from Walbridge to Vancouver, Washington.

I would take a day and a half, two days off. I would stay i:n,

a hctel. Scmeti;nes I wou-d stay in a hotel, sometimes I

would stay in my truck. If I have a load or if I didn't have

a lead, I would searc'.^. the Internet to find ou7 if there was

any loads in the area. And if Doug told me there wasn't any

loads available, I would find anywhere frcro six to ten loads,

and it didn't matter where the -cads were. There was other

drivers tsere `_hat sometimes on occasicns would tell me that

Doug didn't have any loads available for us and we would sit

-.here one day, two days, three days. ks an independent

contractor, vou cannot make money sitting. We get paid every

two weeks. Our pav period is every two weeks. If yo'_- miss a

pay period then you would be missing 30 days. You would take

another 3C davs from that date to the next pav period to get

paid. I dcn't know anybody that can do that intermittently,

you know, over t--rne.

Wood Courity Cotnnaort Pleas Court, Bowling Green, Ohio

11:04:c

11:05:1

11:05:

11:G5:`.

11:06:1

174



Se:^:tenc--ng Proceeding - Vol. 1 Page 84

But -^ust to give youi an idea of what happened prior

to August the 8th, there was a load available out of

Bverette, Washington, JPS supply chain. ^_'he load was Comcast

cable boxes to be delivered to Maryland. A psychetic person

wc-.:ld not be able to remember that. Here it is 2008, t:^:is

ha-ppened in August of 2007. Doug did not tell me about that

1oad. I did not know anything about that load.

We :-:ad a dr_ver here na:ned Mr. Lynch from Texas. He

said in his ^ourt record, nis Court testimony, he stated that

Calvin found his own 1cad. That wasn' t*.ny load. ':"hat was

another driver's load. I found three cther driver's loads.

Sut every time I would find a load for other drivers, after

Doug was saying there wasn't any loads available, al-^^_ the

sudden thev would have lcads available. But I was still

sitting there. So I found, I took, out of the list of loads

I found one that was $4,300. Normally I would make $2,80C,

$3,400, return trip. Ifo^,:nd a $4,300 load. I drove

1,530 miles to get that load from Vancouver, Washington. I

drove a1l tae way down to P_.oenix, Arizona, to get somebody

else's load t:^,at they wanted to go to P:^:oenix, Arizona. I

didn't want to go to Phoenix, Ar-zena. So I drove down there

and I got the load. But that's just one `_r.cident where I'rr:

trying to make a point t'sat a psychotic z)erson would not be

able to accomplish that nor woult. they be able to remember it

nor would they be able to plan that.
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There is another thing that I need to tell you about

the Court case. And that is Anthony Arent said that on the

dock I called employees bitches. We have three supervisors

that were witnesses here but no employe^ls. Then in Anthony

Arent's 911 call, :^:e said there is some black guy out here

shooting. Now, if Anthony Arent was having problem.s with me,

would he not recognize who the person was that was outside

shooting? This is his exact words in the 9'_1 call; "there -_s

some black guy ou'- there shooting, close the fuckin' door."

A psychotic person wouldn't be able to remember that. That

happened days ago. W:-^y the jury did not hear that, why the

jury did not make a note of that, I have no idea.

Douglas Smith made the 911 call. Douglas Smith at

no time stated the person's nam.e. Did the jury hear that?

At no time did Douglas Sm.ith in his 91'_ call say the person's

nam.e.

I was supposed to be --here the office. I was

supposed to be t:nere for me, but there was paperwo-rk on the

desk. Wculdn't a oerson that was not psvchotic that can make

a alan retrieve that paperwork and take it with them?

Let's look at it a different way. Would you say

that if the defendant was at t'r:e scene, would they have

already presented that informat':on to him, that day of August

the 8th?

Gkay. Let's make another analogy. During the jury

YVood County Co*mnoiv Pleas Canrrt, Bowding Greev, Ohio
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selection process the prosecution made a statement about DNA.

A psychotic person wouldn't remember this. She said, this is

not a television show, this is not CS-, we don't use DNA

during murder investigations, or in this murder trial we

won't be using DNA. But they spoke of DNA on the witness

stand. Why do I say that? My clothes did not have any blood

splatters on them. My clothes were not tested for gun powder

residue. This I know because it was not presented. But yo"a

did not get a chance to see or the evidence was not presented

to you showing blood splattered evidence at the crime scene.

I have the crime scene photos. The jury was not presented

with Douglas Smith's hands, with what seemed to be blond hair

wrapped around his fingers. The jury did not get to see

o^at. That was not presented. I don't have blond hair. I

have, I have an afro, I have curly hair. I am what some

people would say a black African- American.

THE COURT: Mr. Neyland, I apologize for

interrupting you but we're not here to retry the case at this

point in time, so we need you to keep the statement confined

to the issues before the Court, which is sentencing. Could

you wrap up pretty quick here?

THE DEFENDANT: I'm going to finish with N.r. --

or, Dr. Sherman.

THE COURT: Yes.

THE DEFENDANT: Dr. Sherman said that = told

Wood County Common Pleas Coimt, Bowling Green, Ohio
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him --':^at someone had entered an apartment where I lived and

accessed the answering machine. Okay. Well, this is based

on fact, not assumptions or not make believe. I called 911.

I reported i_ to the Toledo Police t':.at when I parked my

tractor at 19^3 Sumr•,it Street in Toledo -- I'm not a

psychotic person so : remember this, `zhis is back in the

Nineties -- parked my tractor cutside. There was a man that

exited my aoartment building, ra*: down the balconp, down the

back stairs. And ne, this s the honest to God trath, he

jumped over the privacy fence. And the nr•_vacy fence is this

nigh. I'm six feez. I cannot jump over a privacy fence.

When I told Dr. Sherman i-- was the old answering machine that

I had, a little m_cro cassette recorder i^: it, micrc cassette

tape, and the old answering machines would number the vo_ce

mails tnat i:ow many times you would have somebody leave a

message. And I didn`_ immediately look at my answer machine.

The answering machine was on the counter that senarated the

front room. and the kitchen area. w-.at I did notice was mv

VCR was hot, the television was hot. P.ndtnis is, I'm basing

mv observations on reality.

And I wanted to say that because 7- was a trained

observer in the m=1=_-ary. That was one of my classes that I

had to take for military occupation specialty. So I don't

want to make any observations based on any innuendo, rumor or

something somebody told _vou.

INood Comrty Comrnorr Pleas Court, Bowling Greea, Ohio

11:12:2

11:13:(

11:1 3F

11:14:(

11:1A:',

178



Sentencing Proceeding - Vol. i Page 88

Anyway, the police told me, was the apartment broken

into? And I said, no, the door wasn't broken into and the

door was unlocked. This person just ran out of my aparoment.

And they go, well, your apartment wasn't broken into because

there is no forced entry. So no officer came to take the

report, and that was the end of it. So when I hung up the

phone, then I noticed that the answering machine was on. I

had been gone probably two and a half, three weeks driving a

tractor.

i. was a trainer for Gunther's, which means I train

other drivers. Trucking companies would not allow drivers to

train omher drivers if they're psychotic. It is a

requirement by DOT that drivers never have at any time ever

have mental illness. So from 1999 to 2008 I was a driver.

Basically I think they get the picture. I don't

need to go any further.

THE COURT: Very well. Thank you,

Mr. Neyland.

TH^^^ DEFENDANT: Thank you.

THE COURT: All right. Does the defense

have any other witnesses to call at this time?

AR. CIMERMAN: No, Your Honor.

THE COURT: We've already admitted the

exhibits. So you will be resting; is that correct?

MR. CIMERY-A'V: I believe

Wood County Convnon Pleas Court, Bowlir.g Green, Ohio
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to conform his conduct to the requirements of the law.

And we would submit to you, ladies and gentlemen,

that that is the entitled to great weight, that we shouldn't

be killing the mentally ill.

We submit to you ladies and gentlemen, that when we

fairly consider all the mitigation evidence you've heard

today and weigh it against the aggravating circumstances that

_vou cannot say beyond a reasonable doubt that the aggravating

circumstances outweigh the mitigating factors in this case.

And, again, we're not going to insult your

intelligence. We didn't do it during the trial phase, we're

not going to do it now. We're not asking nor do we expect a

sentence of life imprisonment with parole eligibility after

25 years, we don't expect parole eligibility after 30 years.

We're asking you to return a verdict that places Ca'_vin

Neyland in prison for the rest of his life without the

possibility of parole. Thank you very much.

THE DEFENDANT: Your Honor, may I correct my

military service record information?

THE COURT: No, you may not. You need to

be seated. I'm sorry. All right. And on behalf of the

State, Ms. Howe-Gebers on rebuttal.

MS. HOWE-GEBERS: Again, let me just discuss some

of the things that Mr. Cimerman noted.

^he employment history. You will have those

Wood Courrly Common Pleas Courf, Bowling Greett, Ohio
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don't come around very often.

I talked to my priest, or my mom did, and one

thing I said in my eulogy that him and a couple other

people from church wanted me to read was that my dad

died in an unfair fight. And I truly believe that to

this day. And he could pretty much handle any situation

you put in front of him. I mean he almost chopped his

thumb off one time and he survived that.

Spending time with my father was great. And

trying to be him has not been great because I know

nobody could ever be my father. So thank you, Judge.

THE COURT: Thank you. Any other

statements?

MS. HOWE-GEBERS: No, Your Honor.

THE COURT: Let me ask the prosecutor, do

you want to address the issue of the firearm

specification or do you want to deal with that later?

MS. HOWE-GEBERS: We can deal with that later,

Your Honor.

THE COURT: All right.

Now, does the defense have anything further at

this time? I'm going to ask the defendant if he wants

to address the Court. Does the defendant wish to

address the Court, Mr. Neyland?

THE DEFENDANT: Am I allowed to use the

Wood County Co,nmon P1ear Court, Bowling Green, Ohio
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microphone for everyone to hear me?

THE COURT: Why don't we pull the

microphone over for him, if we could.

THE DEFENDANT: I would like to thank the

Court for allowing me to make a statement. I'm just

going to give a short synopsis or a snapshot of what I

think has transpired up until now. And it's really

amazing to m.e. I didn't have any information about

Douglas Smith, I didn't know Douglas Smi*_h personally

until after I received the court case information. I

found out things about him. I didn't know anything

about Tomm Lazar. I had never met Tomm Lazar. I found

out information about Tomm Lazar after I received the

Court case after I was accused as a suspect.

But I'm going to change the subject for just a

second. All the males in my family from the Civil War

to World War II, Korea, I think my family skipped

Vietnam, we didn't have any family members in Vietnam

that I know of. There was a lot of things in our family

that we wouldn't talk about. But I'm a veteran. And

the information that is in the orobation record is

incorrect.

I entered the service two weeks after

graduating from Jessup W. Scott High School. I did not

max the ASVAB, as was in the probation department

Wood County Common Pleas Court, Bowling Green, Ohio
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statement. I don't know why every time I say something

people don't, they get it mixed up or confused. They

can't get it right what I've been saying. I got a very,

very, very high score. I didn't max the test. I didn't

have enough credits to graduate. I was taken days off

from school because I was a crew chief at McDonald's

where I trained people to work. And I told the

McDonald's at night, my mom did not agree with me

staying out late at night and walking through the

neighborhood home. And in Toledo at that time it was a

very, very nice city.

I had a paper route for the Toledo Blade when I

was twelve years old. My dad had paper routes for my

brothers and sisters. I had nine other brothers and

sisters. I'm the third oldest. I would collect the

money for the paper route and I would have anywhere from

$125 to $200. And this was on a Friday. I could walk

around through the neighborhood with that money, bring

it home, give it to my mom and dad. Nobody ever

bothered me. Everybody knew that I was a paper boy.

And on occasion there was wrong people that I delivered

to that would renege on paying me, like they would not

pay me for a week, two weeks, three weeks.

And as far as the personality disorder is

concerned, my dad taught me to make my own decisions.
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And I have done that from the time that I had the paper

route until now. He has always told me to make my own

decisions. When those adults reneged on paying me a

week, two weeks, three weeks, my dad said, "It is up to

you." My dad didn't go to these people's addresses and

say, hey, you're not paying my son, would you please pay

him for the papers, he's delivered the papers. And this

was even, this was even for a fireman that worked for

the Toledo Police Department, the fire department for

the City of Toledo. I will never forget his daughter

was named Lynn Landry. We both went to elementary

school on Page Street, St. Mary's. It was a private

parochial Catholic school. That was one of the families

that every now and then they wouldn't pay me. And m_y

dad would give me the opportunity to make the decision

of whether or not I could just stop delivering papers.

I'm going through time and I'm explaining why

through my personal history there is no -- there is not

a lot of friends, not a lot of girlfriends, no children.

All of the jobs that I've ever had, and that includes

military jobs, I was given responsibility. There was

people of higher rank, of higher rank than me. I would

be in charge of telling them things. I'm not assigned

over them, but I am basically working on mv own, and I

give them information that they need to do their job.
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I didn't have a supervisor in the military for

that job. So this was basically how I've always

operated. I've always operated on my own, and I've made

my own decisions. And this is how my dad raised me.

But as far as the military is concerned and the family,

I will tell you a quick little thing about my dad.

My dad road the train through Hiroshima and

Nagasaki. That was the only mode of transportation that

you could get through the two cities after they were

bombed by the big boy and little boy atomic bombs. They

had like a little cow catcher or a shovel that they

welded onto the front of the train. My dad told me that

when they got off of the train, there was a building

with a little snapshot of the person that had been

standing next to the wall. It was a lady in a kimono.

That was the last second of her life, the flash, the

5,000 degrees and her on the side of the wall. So I'm

just using that as a scenario to give you an idea of how

I feel about August the 8th.

I exercised. my right to remain silent, the

Fifth Amendment of the United States. And that does not

mean that I am guilty even at this stage.

I am allowed to appeal the Court's decision and

the verdict and the sentencing. And as far as I can

look in the record -- and I don't want this to be a

Wood County Comnton Pleas Court, Bowling Green, Ohio
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surprise to the families at a later date because for my

dad to tell me that he got off the train and saw a

picture of a'_ady on the side of the wall at the last

second of her life, that's verv -- I don't, I didn't

know how to take that. But he could only tell me what

he saw, he couldn't explain how he felt. But I don't

want the families to feel the same way I felt when my

dad told me about that scenario.

The Court case as it is written, as the

transcripts are written and the witness testimonies, it

will not withstand the scrutiny of a higher Court.

I sat here and I watched the jurors during the

whole proceedings. And I am not sure from observing

them that they are aware of the total idea or the total

realm, if you put everything together, what actually

happened.

I cannot say that i know what happened August

the 8th. But I can tell you from, facts that Douglas

Smith and Tomm Lazar are not here to take responsibility

for what they did prior to August the 8th and what led

to August 8th.

And just to give the families an idea, July the

13th, on my cell phone record, I sat in a lawn chair

outside Douglas Smith's office. I was not arguing with

Douglas Smith. I didn't have too much to sa_v to Douglas

Wood County Common Pleas Coirrt, Bowiixg Green, Ohio
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Smith. I waited for the mail. That is the purpose of

me waiting outside Douglas Smith's office. That was

July the 13th of 2007. I have my phone record here. I

called Liberty Transportation.

And by the way, Liberty Transportation, crossed

out. What is Liberty Transportation crossed out? What

does that mean? Is it some type of subliminal message?

Libertv crossed out on the logo on the side of the truck

and Pennsylvania, Phiiadelnhia, is the Liberty Bell? I

never even thought about that until I'm sitting in jail.

And I have plenty of time to think about what's going on

and I have pictures of the truck. Liberty

Transportation, Transportation, Incorporated, it's not

crossed out. Liberty is crossed out. What type of

subliminal message is that? Is that some kind of

marketing scheme? I don't know.

It's not really imnortant. But from my

standpoint, and my brothers being veterans and serving

in Desert Storm and being in Somalia where our boys were

slaughtered, it makes me wonder. Well, in my own mind

this is how I look at the situation.

This case is a perfect test case scenario.

This is the perfect reason why we have government, to

govern people so there is not chaos and pandaemonium in

the streets.

Wood County Common Pleas Court Bowling Green, Ohio
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Just watching the jury, they did not listen to

the whole case. What did they come up with? Death.

They cannot place me at Liberty Transportation at 7171

Reuthinger Road. The law enforcement in the State of

Ohio did not see me. They did not see my tractor. Law

enforcement in Michigan at the time of the phone call at

2:58 p.m., from 3 p.m. to 3:30 p.m., Chief Hines of Erie

Township Police Department viewed or saw the truck with

Officer Koncpka. The jury did not hear that. They did

not want to hear that. I don't have a time machine. I

could not possibly be in two places at once.

But back to my family and them being veterans,

and then I'm going to close because I don't want to make

this really painful for the families. Before the lunch

room was blown up in the green center or the green zone

_n Iraq -- and my brother was stationed there, he's a

captain in the Air Force -- he told me that every day

that he was in Iraq, in the morning and at night before

he went to bed he read or said a prayer. And that is,

"Yea, though I walk through the valley of the shadow of

death, I will fear no evil."

And I really thought that was interesting that

my brother said that at mv mom's funeral because that's

how I have '_ived my life. Z don't live my iife in fear

and I fear no man. But I will tell you what my dad told

INood County Common Pleas Court, Bowling Green, Ohio
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me. "Vengeance is mine sayeth the Lord, and that is the

double-edged sword." That's all I have to say, Your

Honor.

THE COURT: Thank you. And does the

defense have anything further at this time?

MR. CIMERMAN: No, Your Honor.

THE COURT: There are certain findings

that the Court must make in arriving at a sentence. The

Court finds that the aggravating circumstance as found

by the jury unanimously and beyond a reasonable doubt

outweighs the mitigating factors in this case.

The mitigating factors that the Court has found

to have been established are: One, the lack of

significant criminal record of the defendant, which was

a statutory ground under 2929.04(B) of the Revised Code;

two, other findings, mitigating factors which are in the

general other category under 2929.04(B)(7) and as argued

by defense counsel, the second mitigating factor being

history of employment, relatively successful employment,

although, fairly frequently termination or resigning.

And thirdly the personality disorder consisting largely

of paranoia that was testified to by pretty much all of

zhe evaluators under the competency. Those three are

the mitigating factors that the Court has looked at and

nonetheless finds that those are outweighed by the

Wood Cottnfy Common Pleas Court, Bowling Green, Ohio
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