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THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

To serve the public interest and avoid irreparable harm to the customers of East

Ohio Gas Company d/b/a Dominion East Ohio ("DEO" "Company" or "Intervening

Appellee"), the Office of the Ohio Consumer's Counsel ("OCC" or "Appellant")

respectfully moves this Court, pursuant to S.Ct. R. XIV, Section 4, to issue an order

granting a Stay of Execution of an Opinion and Order ("Order") and an Entry of the

Public Utilities Commission of Ohio ("PUCO," "Commission" or "Appellee"). The

Order and Entry were journalized on October 15, 2008 and October 22, 2008,

respectively, and are attached hereto as Exhibit A and Exhibit B. Pursuant to the stay

provisions in R.C. 4903.16, OCC seeks to stay the effective date (October 2009) of the

next phase of the objectionable rate design that the PUCO authorized DEO to impose on

residential customers. For the reasons set forth in the following Memorandum in

Support, the requested Stay of Execution should be granted.
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IN THE SUPREME COURT OF OHIO

The Office of the Ohio Consumers' Counsel, ) Case No. 09-0314

Appellant,
Appeal from the Public

v. ) Utilities Connnission of Ohio
Case Nos. 07-829-GA-AIR,

The Public Utilities Commission of ) 07-830-GA-ALT,
Ohio, ) 07-831-GA-AAM,

08-169-GA-ALT, and
Appellee. ) 06-1453-GA-UNC

MEMORANDUM IN SUPPORT

1. INTRODUCTION

The Office of the Ohio Consumers' Counsel ("OCC") moves to stay the PUCO's

Order and Entry that provide DEO with an illegal and unreasonable means to collect

distribution service rates from customers. The illegal and unreasonable means is the rate

design the PUCO ordered DEO to implement for collecting revenues related to

distribution service from customers. This rate design, known as Straight Fixed Variable

("SFV"), is the subject of the underlying appeal now before this Court.'

The PUCO denied the OCC's Application for Rehearing on December 19, 2008?

OCC subsequently filed a Motion to Stay the implementation of the October 15, 2008

Opinion and Order (Ex. A) and issuance of the Entry (Ex. B) approving the tariffs with

' The appeal also presents issues of inadequate notice under R.C. 4909.18 (Appx.
000006) and 4909.19 (Appx. 000009).

2In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., Entry on Rehearing (Ex. D) at 16 (Dec. 19, 2008).
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the PUCO.3 As of the date of this Motion, the PUCO has not ruled on the Motion to Stay

Implementation of Residential Stage 2 Tariffs (Ex. C). Therefore, on April 10, 2009,

OCC provided the PUCO with a letter notice of the intent to file a stay of execution with

this Court, which is attached as Exhibit E.

The SFV will negatively impact low-use customers and will impede energy

efficiency. The SFV is being implemented in two stages, which are successive phases of

increases in customers' monthly fixed charge. There is an opportunity now to stay the

next phase from being imposed on customers. Otherwise, the next phase of the increase

in the fixed charge (even with the decrease in the non-fixed charge) will irreparably harm

customers, as will be explained below. It is this irreparable harm that OCC asks this

Court to halt. Because it is unlikely that this appeal will be resolved before the next

phase of the SFV is implemented in October 2009, OCC requests a Stay of Execution to

prevent additional irreparable harm to DEO's residential customers in the meantime.

The Stage 2 rate design change is not a revenue increase for DEO. It will not

change the overall revenues that DEO is authorized to collect. Therefore, a stay of the

October 2009 (Stage 2) rate design change would not prevent the collection of DEO's

revenue increase which is reflected in the rates whether under Stage 1 or Stage 2.

Under the SFV approach ordered by the PUCO, which abandons thirty years of

precedent, customer charges increase dramatically, while volumetric rates decrease. The

two stages of SFV for DEO's residential customers are as follows:4

3 Id., PUCO Case No. 07-829-GA-AIR, et al., Motion to Stay (Ex. C) (Mar. 31, 2009).

4In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., Opinion & Order (Ex. A) at 14-15 (Oct. 15, 2008).
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Customer Charge Vohimehic Charge

Prior Tariff
East Ohio $5.70 $1.2355 per Mcf

West Ohio $4.38 $1.1201 per Mcf

Stage 1
East Ohio $12.50 $0.648 per Mcf

West Ohio $12.50 $1.075 per Mcf

Stage 2
East Ohio $15.40 $0.378 per Mcf
West Ohio $15.40 $0.627 per Mef

As illustrated above, the fixed monthly customer charge is increased with each

stage, while the volumetric rate decreases. Under this approach, DEO will be collecting

more and more of its distribution service revenues from the fixed customer charge that

customers cannot avoid, and less revenues from the volumetric charges that customers

historically could avoid by controlling their usage. Thus, this Court can grant the stay to

prevent Stage 2 rates from being charged to customers -- and DEO will continue to

collect Stage I rates that are designed to recover the revenues authorized by the PUCO.

Therefore, no harm will flow to the Company if this stay is granted.

II. STANDARD OF REVIEW

There is no controlling precedent in Ohio setting forth the conditions under which

an order of the Commission shall be stayed.5 However, the Commission has urged

5In the Matter of the Commission's Investigation Into the Modifcation ofIntrastate

Access Charges, 2003 Ohio PUC LEXIS 62, *9-* 10 (citing MCI Telecommunications

Corp. v. Pub. Util. Com. (1987), 31 Ohio St.3d 604, 606, 510 N.E.2d 806 (Douglas, J.,

dissenting)).
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adoption of the four-part analysis suggested by Justice Douglas in MCI

Telecommunications Corp. v. Pub. Util. Com. There Justice Douglas presented four

factors to consider when examining a request for a stay of the Commission orders:

"(a) Whether there has been a strong showing that movant is likely to prevail on the

merits; (b) Whether the party seeking the stay has shown that it would suffer irreparable

harm absent the stay; (c) Whether the stay would cause substantial harm to other parties;

and (d) Where lies the public interest."G As illustrated below, this Court should stay the

Commission's order because OCC can show a strong public interest in favor of the stay,

irreparable harm to consumers if the stay does not issue, no hann to DEO if the stay is

granted, and a strong likelihood of prevailing on the merits.

III. LAW AND ARGUMENT

A. DEO Will Suffer No Substantial Harm As A Result Of This Court's
Stay Of The Order.

In this case OCC is only objecting to the rate design--not the total revenues that

DEO is authorized to collect from residential customers. DEO's rates are designed to

collect its full revenue requirements whether under Stage 1 or Stage 2 of its approved

Residential Tariffs. However, as DEO progresses from Stage 1 to Stage 2 of the SFV

rate, it collects more of the revenue requirement through the fixed monthly customer

charge than through the volumetric charge. The following chart demonstrates the shift

from volumetric rate collection to fixed rate collection that has occurred since the tariffs

6 In the Matter of the Commission's Investigation Into the Modification oflntrastate
Access Charges, 2003 Ohio PUC LEXIS 62, * 10 (citing MCI Telecommunications Corp.
v. Pub. Util. Com. (1987), 31 Ohio St.3d 604, 606 (Douglas, J., dissenting)).
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were approved, with the "Prior Tariff' referring to rates existing prior to the PUCO order

under appeal:

Monthly Annual Residential Revenue shift
Residential Number of Revenues from Volumetric
Customer Residential Collected through to Fixed

Charge Bills' Customer Charge Customer
Charge

Prior Tariff
East Ohio $5.70 12,814,615 $73,043,306 N/A
West Ohio $4.38 713,311 $3,124,302 N/A

Total 13,527,926 $76,167,608 N/A
Stage 1

East Ohio $12.50 12,814,615 $160,182,688 $87,139,3828
West Ohio $12.50 713,311 $8,916,388 $5.792,085'

Total 13,527,926 $169,098,076 $92,931,467
Stage 2

East Ohio $15.40 12,814,615 $197,345,071 $124,301,766'0
WestOhio $15.40 713.311 $10.984,989 $7,860,687'1

Total 13,527,926 $208,330,060 $132,162,453

As described above, granting the stay of execution would maintain the rate design

at Stage 1, while still allowing DEO to continue to collect its approved revenue

requirements. The Company would merely miss the opportunity to collect more of its

authorized revenues through a fixed monthly customer charge. However, the Company

would nevertheless have the reasonable opportunity to recover all its authorized revenues

7 In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., DEO Application (Ex. F) at E-4 page 1 of 6 (East Ohio, GSS
Residential bills, 4,221,824 and ECTS Residential bills, 8,592,791) and page 3 of 6 (West
Ohio, GSS Residential bills, 456,459 and ECTS Residential bills, 256,852).

$ $160,182,688 - $73,043,306 = $87,139,382.

9 $8,916,388 - $3,124,302 = $5,792,085.

10 $197,345,071 - $73,043,306 = $124,301,766.

" $10,984,989 - $3,124,302 = $7,860,687.
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but through a higher volumetric charge in lieu of the higher fixed charge. This

arrangement ensures the Company will not suffer any substantial harm due to the stay of

execution. However, the irreparable harm to DEO's low-use residential customers,

described below, is exacerbated as the fixed monthly customer charge increases and the

volumetric rate decreases.

B. A Stay Serves the Public Interest Because the SFV Rate Design Runs
Counter to Public Policy Promoting Energy Efficiency and
Conservation.

Justice Douglas, in articulating a standard for stays, emphasized that the most

important consideration is "above all * * *, where lies the interest of the public" and that

"the public interest [] is the ultimate important consideration for this Court in these types

of cases."1Z Justice Douglas' dissent in MCI emphasizes that Commission Orders "have

effect on everyone in this state -- individuals, business and industry."13 In these difficult

economic times, that effect is most sharply felt by residential consumers who can ill

afford increases in essential services such as utilities in general and the supply of natural

gas fuel in particular.

The public interest in this case focuses on the need to carry out the state policy

encouraging conservation and energy efficiency efforts in Ohio. Specifically, R.C.

4929.02(A)(4) (Appx. 000017) encourages "innovation and market access for cost-

effective supply- and demand-side natural gas services and goods.s14 Yet, the SFV rate

12 MCI Telecommunications Corp. v. Pub. Util. Com. (1987), 31 Ohio St.3d 604, 606,
510 N.E.2d 806 (Douglas, J., dissenting).

13 Id. at 606, 510 N.E.2d at 807.

l4 R.C. 4929.02(A)(4) (Appx. 000017).
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design contradicts and undermines this policy by discouraging consumers to pursue

conservation efforts such as purchasing insulation and other conservation retrofits.

Recent developments in high-efficiency furnaces and set-back thermostats, which

promote conservation and energy efficiency, gained "market access" because individual

consumers were motivated to lower their utility bills by conserving purchased fuel and

using it more efficiently. The SFV rate design, on the other hand, fails to reward

consumers' conservation efforts -- and the monetary investments required -- because the

fixed monthly customer charge must be paid regardless of whether the consumer reduces

usage. This rate design vitiates the impact and benefit of reduced consumption.

Further, the SFV rate design prolongs the time (the payback period) it takes for

investments in conservation and efficiency retrofits to pay for themselves in savings.

R.C. 4905.70 (Appx. 000005) charges the Commission with encouraging these kinds of

retrofits and innovation.15 Thus, by discouraging consumers from investing in energy

efficiency and conservation efforts, the Commission fails to adhere to state energy policy

and ignores the duty that the General Assembly placed upon it through Section 4905.70

(Appx. 000005) of the Revised Code.

R.C. 4911.15 (Appx. 000014) allows the Consumers' Counsel to represent

consumers "whenever in [her] opinion the public interest is served."16 The Consumers'

Counsel first intervened in this case to serve the public interest and moves to stay the

Commission's order now for the same reason. The SFV rate design approved by the

Commission below unfairly burdens low-use consumers, discourages conservation, and

ls R.C. 4905.70 (Appx. 000005).

16 R.C. 4911.15 (Appx. 000014).
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diminishes the value of energy efficiency investments to residential consumers. A stay of

that Order would thus serve the public interest.

C. Irreparable Harm Will be Suffered by Residential Customers in the
Absence of Action by this Court.

Harm is irreparable "when there could be no plain, adequate and complete remedy

at law for its occurrence and when any attempt at monetary restitution would be

"impossible, difficult, or incomplete."17 hi the context ofjudicial orders, this Court

traditionally looks to the lack of an effective legal remedy to determine whether to allow

an interlocutory appeal to stay the proceedings.18 The SFV rate design irreparably harms

DEO's low-use residential customers and warrants this Court granting the requested stay.

1. Ohio Law Provides No Plain, Adequate, And Complete
Remedy For The Harm That Will Ensue To Dominion East
Ohio's Customers If A Stay Is Not Granted.

a. There Is No Plain, Adequate And Complete Remedy
For The Lost Opportunities To Conserve.

A rate design with a fixed monthly customer charge that is more than three times

what many consumers were paying only a year ago will likely discourage individual

energy conservation efforts, and contrary to current public policy, may encourage

increased usage. Under the SFV rate design, the cost per unit of gas consumed decreases

as consumption increases. Such a rate design encourages consumption which negatively

influences conservation decisions and energy efficiency efforts that can benefit customers

on their utility bills and is so important to state and national energy concerns.

17 FOP v. City of Cleveland (8th Dist. 2001), 141 Ohio App. 3d 63, 81 (citing Cleveland
v. Cleveland Elec. Illuminating Co. (8th Dist. 1996), 115 Ohio App. 3d 1, 12, appeal
dismissed, 78 Ohio St.3d 1419 (1997).

18 See, e.g., Tilberry v. Body (1986), 24 Ohio St.3d 117, 493 N.E.2d 954; and Sinnott v.
Aqua-Chem, Inc. (2007), 116 Ohio St.3d 158, 2007-Ohio-5584, 876 N.E.2d 1217, at ¶16.
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The SFV rate design may discourage residential customers from investing in

energy-efficient home improvements or from implementing conservation measures,

because the new rate structure will not reward their investment. Certainly, conservation

becomes less attractive to consumers if conserving does not reduce their gas bills or if the

payback period for their investments in higher-priced insulation or energy efficient

equipment is extended over a longer time period. These opportunities for conservation

and the ensuing savings on customers' bills will be lost if a stay is not granted. There is

no way to reach back and recover the energy that customers would have conserved under

a different rate structure. That energy and the opportunity for savings will be lost

forever, and no legal remedy will restore it.

b. There Is No Plain, Adequate And Complete Remedy To
Address The Violations Of The Notice Requirements
Imposed By R.C. 4909.18, R.C. 4909.19, R.C. 4909.43
And Due Process Rights.

Ohio law requires that customers be provided actual notice of the utility's filing of

an application for an increase in distribution service rates and that certain officials in

municipalities also be provided notice of the utility's intent to file such an application.

R.C. 4909.18 (Appx. 000006), 4909.19 (Appx. 000009) and 4909.43 (Appx. 000011) are

provisions of the Revised Code that address the process for applying for a rate increase

before the Commission. These provisions require that, among other things, a utility

applying for a rate increase publish "the substance and prayer of its application" once a

week for three consecutive weeks in generally circulated newspapers throughout the

affected areas.19 hi addition, R.C. 4909.43 (Appx. 000011) requires a public utility to

19 R.C. 4909.19 (Appx. 000009).

9



send written notification to "the mayor and legislative authority of each municipality" of

the proposed rates contained in each application.20 DEO did not provide customers with

this notice and the PUCO failed to enforce the notice requirements.

In this case, the Company failed to provide a notice to consumers and

municipalities with sufficient detail of the residential rate design as approved by the

Commission. Instead of such a notice, DEO provided the following notice to the mayors

and legislative authorities of each municipality pursuant to R.C. 4909.43 (Appx. 000011):

As customer usage declines, base rates would be adjusted automatically to
keep our base rate revenues per customer the same. Customers would still
gain all of the benefits of reduced gas costs, which comprise over three-
fourths of a typical customer's bill.21

This notice describes a rate design that features what is known as a decoupling

mechanism with annual true-ups which is substantially different than the residential SFV

rate design that the Commission approved in its Order.22

The General Assembly enacted R.C. 4909.18 (Appx. 000006), R.C. 4909.19

(Appx. 000009) and 4909.43 (Appx. 000011) in order to provide customers with an

opportunity to speak out regarding rate increase proposals and to be able to protect their

interest in both the rate case process and substantive matters. The legal requirements

imposed by these statutes can be neither waived nor ignored by the Commission.

zD R.C. 4909.43 (Appx. 000011).

zt In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East

Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.

07-829-GA-AIR, et al., Pre Filing Notice (Ex. G) at Tab 5 (July 20, 2007). Emphasis

added.

22Id., PUCO Case No. 07-829-GA-AIR, et al., Opinion & Order (Ex. A) at 25 (Oct. 15,
2008).
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Because the inadequate notice failed to give DEO customers any notice of SFV rates,

customers were denied their fundamental opportunity to be heard; they were not aware of

the implications of the SFV rate design and thus were unable to determine whether to

participate in the hearing. This is a denial of their basic due process rights, guaranteed by

the 14th amendment to the U.S. Constitution, and reinforced under R.C. 4909.18 (Appx.

000006), 4909.19 (Appx. 000009) and 4909.43 (Appx 000011).

The inadequate notice prevented customers from deciding whether to participate

in the proceedings. Specifically, "[t]he fundamental requisite of due process of law is the

opportunity to be heard.s23 Due process for individuals is a constitutional right protected

by the Fourteenth Amendment. The opportunity to be heard can have no meaning,

however, if one is not infonned of the issues in contention and consequently can not

make a decision as to whether to challenge or object to the matter.Z4

Since DEO's notice did not sufficiently infonn its customers of the issues in

contention, in particular the proposed radical change in rate design, DEO's customers

were unable to make an informed decision to participate in the rate case. Customers'

opportunity to be heard could not be assured under such circumstances. Consequently,

customers' due process rights were violated.

Some courts have ruled that when the process is flawed or biased, this may be

sufficient to warrant injunctive relief, if events subsequent to the process produce

23 Grannis v. Ordean, 234 U.S. 385, 394, 43 S. Ct. 779, 784 (1914), 58 L. Ed. 1363,
1369, citing Louisville& N.R. Co. v. Schmidt (1900), 177 U.S. 230, 236; Simon v. Craft
(1901), 182 U.S. 427, 436.

24 See, for example, Mullane v. Central Hanover Band & Trust Co. (1950), 339 U.S. 306,
314, 70 S. Ct. 652, 657, 94 L. Ed. 865, 873, where the Court noted that "[t]he right to be
heard has little reality or worth unless one is informed that the matter is pending and can
choose for himself whether to appear or default, acquiesce or contest."
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irreparable harm.25 Such circumstances exist in this case. The lack of adequate notice

under R.C. 4909.18 (Appx. 000006) and R.C. 4909.19 (Appx. 000009) caused the

hearing process to be flawed. DEO customers were not given sufficient information to

determine the impact of the proposed rate design on their individual bills. Therefore, the

implementation of the SFV residential rates, which resulted from a proceeding in which

the due process rights of consumers were violated, will result in harm to DEO's

residential customers for which there is no adequate remedy.

2. Any Attempt At Monetary Restitution For The Payment Of
Unlawful And Unreasonable Rates Would Be Impossible,
Difficult, Or Incomplete.

Economic loss is irreparable harm where that loss cannot be recovered. In

Tilberry v. Body this Court found that the effect of a court order calling for the

dissolution of a business partnership would cause "irreparable harm" to the partners

because "a reversal * * * on appeal would require the trial court to undo the entire

accounting and to return all of the asset distributions" -- a set of circumstances that would

be "virtually impossible to accomplish.s26 In Sinnott v. Aqua-Chem, Inc. this Court

found that a lower court's pre-trial findings could be appealed at the point they were

issued because the findings allowed the case to proceed to trial.Z7 The majority reasoned

that "the incurrence of unnecessary trial expenses is an injury that cannot be remedied by

an appeal from a final judgment,"28 and so concluded that "[i]n some instances, `[t]he

25 United Church of the Medical Center v. Medical Center Commission (C.A.7, 1982),
689 F.2d 693, 701.
26 Tilberry, 24 Ohio St.3d at 121, 493 N.E.2d at 957.

27 Sinnott at ¶30.

28 Id. at ¶26.
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proverbial bell cannot be unrung and an appeal after final * * * judgment on the merits

will not rectify the damage' suffered by the appealing party.i29

Tilberry and Sinnott illustrate that economic harm does become irreparable where

the loss cannot be recovered. No post-judgment remedy could have restored the

unnecessary trial expenses to the corporation in Sinnott. And recovery of partnership

distributions after dissolution in Tilberry would have been "virtually impossible." For

DEO's low-use residential consumers affected by the Commission's Order here, any

recovery subsequent to a successful appeal is highly unlikely considering that the

Company can be expected to argue and the PUCO can be expected to rule that

recompensing consumers is barred by Ohio law which they will claim prohibits the

retroactive refund of overpayments by customers where such payments are not made

subject to refand.30

This Court expressed this principle in its landmark holding in Keco Industries,

Inc. v. Cincinnati and Suburban Bell Tel. Co. (1957), 166 Ohio St. 254. The Supreme

Court limited retroactive ratemaking, according to its interpretation of R.C. 4905.32

(Appx. 000004):

29 Sinnott at ¶23 (quoting Gibson-Myers & Assocs. v. Pearce (9th Dist.), 1999 Ohio App.
LEXIS 5010, *7-*8 (compelled disclosure of a trade secret would "surely cause
irreparable harm").

30 See, e.g., Lucas County Commissioners v. Pub. Util. Comm. (1997), 80 Ohio St.3d 344,
686 N.E.2d 501; Keco Indus. v. Cincinnati & Suburban Bell Tel. Co. (1957), 166 Ohio
St. 254, 141 N.E.2d 465, par. 2 of the syllabus.
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Under this section a utility has no option but to collect the rates set by the
Conunission and is clearly forbidden to refund any part of the rate
collected.31

Pursuant to the Commission's order and the schedule imposed therein,32 DEO

raised its fixed monthly customer charge from $4.38 or $5.70 per month to $12.50 per

month on October 16, 2008. DEO is scheduled to impose the next increase to $15.40

with the October 2009 billing cycle. It is this Stage 2 increase that OCC is asking the

Court to stay.

The impact of the Stage 2 increase over the Stage 1 rate -- as demonstrated in the

prefiled Testimony of PUCO Staff witness Puican -- means that consumers at the lowest-

usage levels (0-5 Mcf per year) must bear a 20.9 per cent increase ($34.95)33 in their

annual delivery charges, while highest-usage customers (1,000 to 2,000 Mcf per year)

will experience a 16.11per cent ($798.18)34 decrease. Thus the low-use residential

customer is forced to subsidize the higher-use Commercial and Industrial customers, as

well as high-use residential customers. To put such demands on these low-use (and

31 Keco Industries, Inc. v. Cincinnati and Suburban Bell Tel. Co. (1957), 166 Ohio St.
254, 257, 141 N.E.2d 465.
32 In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., Opinion & Order (Ex. A) at 14-15 (Oct. 15, 2008).

33 In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., Second Supplemental Direct Testimony of Stephen E. Puican
(Ex. H) at Ex. SEP-2A and SEP-2B (Aug. 25, 2008). $202.20 (Proposed Bill @ $15.40
Fixed Charge on SEP-2B) - $167.20 (Proposed Bill @$12:50 Fixed Charge on SEP 2A)
= $34.95 increase. Emphasis on Ex. SEP-2A and SEP-2B added.

34 Id., $4,896.00 (Proposed Bill @ $12.50 Fixed Charge on SEP 2A) - $4,106.82
(Proposed Bill @ $15.40 Fixed Charge on SEP-2B) = $798.18 decrease.
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potentially low-income) consumers is not in the public interest. The stay will provide

some relief to customers who are already burdened by the fragile state of the economy by

allowing them to continue to pay rates for distribution service that include a greater

volumetric charge ($0.65 or $1.07 per Mcf vs. $0.378 or $0.627 per Mcf)35 and a smaller

fixed monthly customer charge ($12.50 vs. $15.40).36 This configuration better aligns

the bill with the customer's usage than the rates under the Stage 2 design. Allowing

DEO to implement the Stage 2 of the SFV rate design will further exacerbate that

subsidy.

The incremental increases in the customer charge that will be imposed in October

are unrecoverable once they are paid. Without a stay, the next stage of the fixed monthly

customer charge will cause DEO's low-use residential customers to suffer irreparable

harm in the event that OCC prevails on appeal to this Court.

D. The OCC Has Provided a Strong Showing That it is Likely to Prevail
on the Merits.

The OCC provided substantial and appropriate evidentiary support for its

positions during the pendency of this case at the PUCO. The gravity of the errors

presented, which include notice issues as well as federal, state, and public policy

considerations, when fully weighed and addressed, make it likely that the OCC will

prevail on the merits

35 Id., PUCO Case No. 07-829-GA-AIR, et al., Opinion & Order (Ex. A) at 14-15 (Oct.
15, 2008).

36 Id.
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Specifically, R.C. 4903.13 (Appx. 000002) provides this Court with the authority

to reverse, vacate, or modify a Commission order where the Court finds that order

unlawful or unreasonable. Here OCC can show that the order is unreasonable and

unlawful on five independent bases.

1. The Commission's Order Is Unlawful And Unreasonable
Because It Violates The Notice Requirements Imposed By R.C.
4909.18, R.C. 4909.19, And R.C. 4909.43.

As discussed above, the General Assembly enacted R.C. 4909.18 (Appx. 000006),

R.C. 4909.19 (Appx. 000009), and 4909.43 (Appx. 000011) in order to provide

customers with an opportunity to protect their interests in the state regulation of the rates

of public utilities. The legal requirements imposed by these statutes can be neither

waived nor ignored by the PUCO. Because the PUCO failed to enforce these provisions,

DEO customers and municipalities within DEO's service territory had no adequate notice

with sufficient detail of the residential rate design ultimately approved. Thus, OCC can

demonstrate that the Commission's failure to adhere to the statutes results in an

unreasonable and unlawful Order.

2. The Commission's Order Is Unlawful And Unreasonable
Because It Deviates From Precedent And The Commission
Demonstrated Neither A Clear Need To Change Its Position
Nor Error In Prior Decisions.

Decisions of this Court prevent the Commission from changing its position

without appropriate considerations. In Office of Consumers' Counsel v. Public Utilities

Commission, this Court stated:

* * * Although the Commission should be willing to change its position
when the need therefore is clear and it is shown that prior decisions are in
error, it should also respect its own precedents in its decisions to assure
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predictability which is essential in all areas of the law, including
administrative law. (Emphasis added.)37

The Commission's Order here shows neither a need for a change from its previous

ratemaking policy, nor that the policy was in error.38 By imposing the SFV rate design

on DEO's residential customers, the Conunission ignored thirty years of cases supporting

a rate design comprised of a low customer charge with a volumetric charge associated

with usage, and thirty years of adherence to the regulatory principle of gradualism. This

disregard for prior precedents has resulted in a rate design that imposed a dramatic

shifting of rates toward a huge increase in the monthly fixed charge -- significantly

greater than had ever been contemplated by the PUCO.

The Commission's Order neither explains its rationale for ignoring the principle

of gradualism nor justifies disregarding thirty years of Commission rate design precedent.

Thus, OCC can demonstrate that the Commission's Order abandons precedent pertaining

to the regulatory principle of gradualism with no showing of a clear need or previous

error and is, therefore, unlawful and unreasonable.

37 Office of Consumers' Counsel v. Pub. Util. Comm. (1984), 10 Ohio St.3d 49, 50, 461

N.E.2d 303, quoting Cleveland Electric Illuminating Co. v. Pub. Util. Comm. (1975), 42
Ohio St.2d. 431, 330 N.E.2d 1. See, also, State, ex rel. Auto Machine Co. v. Brown
(1929), 121 Ohio St. 73, 166 N.E. 903. See, also, Atchison v. Witchita Bd. of Trade

(1973), 412 US 800, 806, 93 S.Ct. 2367, 37 L. Ed. 2d 350 (In 1973 the U.S. Supreme
Court set a limit on the power of federal agencies to change prior established policies
stating that, while an agency may flatly repudiate its norms; "whatever the ground for the
departure [whether it is completely disregarding a policy or simply narrowing its
applicability] * * * it must be clearly set forth so that the reviewing court may understand
the basis of the agency's action and so may judge the consistency of that action with the
agency's mandate."); Williams Gas Processing v. FERC (C.A.D.C. 2006), 475 F.3d 319,
326 (The Court further added that, although not bound by precedent, a demonstration of
"reasoned decision-making necessarily requires consideration of relevant precedent.").

38 In the Matter ofthe Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., Opinion & Order (Ex. A) at 21-22 (Oct. 15, 2008).
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3. The Commission's Order Is Unlawful And Unreasonable

Because It Approves A Rate Design That Fails To Promote

Energy Efficiency And Discourages Conservation, Thus
Violating R.C. 4929.02 And R.C. 4905.70.

R.C. 4929.02 (Appx. 000017) and R.C. 4905.70 (Appx. 000005) require the

Commission to approve rates that promote energy efficiency and encourage conservation

in accordance with Ohio law and policy. The rate design ordered here works against both

energy efficiency and conservation. The SFV rate design penalizes energy-efficient

consumers in two ways. First, the payback periods for any energy efficiency investments

under the SFV rate design are extended. Second, the cost per unit of consumption under

the SFV rate design has increased for low-use customers and decreased as consumption

rises, resulting in low-use customers subsidizing the high-use (and potentially less

efficient) customers. Therefore, the SFV rate design does not encourage conservation

and violates R.C. 4905.70 (Appx. 000005).

This Court has found that violations of statutes containing state policy warrant a

reversal of the Commission's Order and remand to remedy the statutory violation.39 R.C.

4929.02(A)(4) (Appx. 000017) declares it the policy of the State of Ohio to "[elncourage

innovation and market access for cost-effective supply-and demand-side natural gas

services and goods."

In violation of that policy the SFV rate design sends consumers the wrong price

signal, harms those who have invested in energy efficiency by extending the payback

39 Elyria Foundry Company v. Pub. Util. Comm. (2007), 114 Ohio St.3d 305, 2007-Ohio-
4164, 871 N.E.2d 1176, at 158. (In the Elyria Foundry Case, a violation of R.C.
4928.02(G) (Appx. 000015), a statute mandating state policy against anticompetitive
subsidy relative to competitive retail electric service, was found to have been violated).
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period, and removes control that consumers have over their utility bills. Thus, the SFV

rate design fails to promote energy efficiency and encourage conservation, which is

contrary to state policy and is in violation of R.C. 4929.02(A)(4) (Appx. 000017). OCC

can, therefore, show that the Order to implement the SFV rate design violates statute and

policy and is therefore unlawful and unreasonable.

4. The Commission's Order Is Unlawful And Unreasonable
Because It Was Issued Against The Manifest Weight Of The
Evidence.

This Court will reject a finding of fact by the Commission where "it appears from

the record that the evidence and order are manifestly against the weight of the evidence,

or are so clearly unsupported by it as to show misapprehension, mistake or willful

disregard of duty."40 The Commission's approval of the SFV rate design was done

without regard for the fact that critical and fundamental information (e.g. the SFV rate

design impact on low-income customers and impact on customers' conservation efforts)

was not available from the record evidence in this case 41

40 General Motors Corp. v. Pub. Util. Comm. (1976), 47 Ohio St.2d 58, 66, 351 N.E.2d
183.

" See, generally, In the Matter of the Application of The East Ohio Gas Company d/b/a
Dominion East Ohio for Authority to Increase Rates for its Gas Distribution Service,
PUCO Case No. 07-829-GA-AIR, et al., Joint Application for Rehearing (Ex. I) (Nov.
14, 2008).
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5. The Commission's Order Is Unlawful And Unreasonable
Because The Updated Cost Of Service Study Ordered By The
PUCO In This Case Confirms The Implementation Of The
SFV Results In Unjust And Unreasonable Residential Rates
And Is Bad Public Policy.

An updated cost-of-service study ("COSS" or "cost study") was filed by DEO in

these cases on January 13, 2009 42 The updated cost study provides the PUCO with un-

refuted proof of a subsidy within the General Sales Service customer class -- to the

detriment of DEO's residential consumers, especially low-use residential customers - an

issue that the Commission should have addressed before imposing the SFV rate design.

The subsidy is a direct result of the Conunission's rush to implement the SFV rate

design before all the necessary analyses and studies could be performed and considered --

such as the updated cost study -- that would have provided the Commission a clear

picture of the repercussions and hann that this rate design would cause DEO's residential

customers. Unfortunately, the Conunission was all too willing to rush the imposition of

the SFV rate design on customers as part of the Duke Energy Ohio rate case43 -- the first

rate case in a series of gas rate case requests where the SFV rate design was imposed on

the majority of Ohio's residential gas customers. The Commission attempted to justify

its position, in part, stating: "Customers are accustomed to fixed monthly bills for

42 In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., Updated Cost of Service Study (Ex. J) at 1(Jan. 13, 2009). OCC,
in conjunction with a number of other consumers groups, later field a Motion to Re-Open
the Record (Ex. K) on January 29, 2009. The matter has been fully briefed and awaits
ruling on the Motion.

43 In the Matter of the Application ofDuke Energy Ohio, Inc. for an Increase in Rates,
PUCO Case No. 07-589-GA-AIR et al., Opinion & Order (May 28, 2008). See Motion
for a Stay of Execution by The Office of The Ohio Consumers' Counsel simultaneously
filed on April 17, 2009 in S.Ct. Case No. 08-1837.
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numerous other services, such as telephone, water, trash, internet and cable.i44 But these

services that the Commission relies upon as examples for fixed charge billing do not

involve the consumption of a precious natural resource that is the subject of a state policy

which stresses conservation. Thus, the updated cost study shows that the rate design

creates a significant subsidy -- under which all residential consumers and especially low-

use residential customers are subsidizing high-use Connnercial and Industrial customers -

- is unreasonable and unlawful.

IV. NO BOND IS NECESSARY IN ORDER TO EFFECT THE STAY

A. No Bond Is Required Because R.C. 4903.16 Is Unconstitutional Under
The Separation Of Powers Doctrine.

Contrary to the separation of powers, the legislature has encroached on the Ohio

Supreme Court's ability to decide a Motion to Stay. This has occurred through the state's

bonding requirement -- or "execute an undertaking" as bonding is referred to in R.C.

4903.16 (Appx. 000003) -- associated with a Motion to Stay. R.C. 4903.16 (Appx.

000003) addresses the mandatory procedure for filing a Motion for a Stay of Execution in

response to an order of the PUCO. The statute provides that a proceeding to modify an

order of the PUCO does not stay execution of the order, unless the appellant applies for a

stay.45

If the appellant does apply for a stay, the appellant, upon three days notice to the

commission "shall execute an undertaking* * * in such a sum as the Supreme Court

4° In the Matter of the Application of The East Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its Gas Distribution Service, PUCO Case No.
07-829-GA-AIR, et al., Opinion & Order (Ex. A) at 18 (Oct. 15, 2008).

45 R. C. 4903.16 (Appx. 000003).
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prescribes46* * * conditioned for the prompt payment by appellant of all damages caused

by the delay in the enforcement of the order.s47 The PUCO and utilities have argued that

R.C. 4903.16 (Appx. 000003) requires a bond to be posted for a Motion for a Stay of

Execution before the Motion can be considered by this Court.

The requirement that opposing parties in the past have proposed for the posting of

a bond would adversely effect a consumer party's ability to obtain a stay. In fact, the

bond requirement, if applied as proposed by opposing parties, would essentially write the

stay provision out of the law as far as protecting consumers. But such a result is not an

appropriate limitation on the Court's powers to act to protect appellants. As explained

below, R.C. 4903.16 (Appx. 000003) is unconstitutional because it violates the separation

of powers doctrine and, therefore, should not apply to the current Motion for a Stay of

Execution filed by the OCC in these proceedings.

The separation of powers doctrine prevents the distinct branches of government

from exercising the core functions of another. Although the Ohio Constitution does not

explicitly contain the separation of powers doctrine, Ohio courts have nevertheless held

that it is inherent in the constitutional framework of the government.48 This Court has

previously explained that underlying the policy of the division of powers of government

into three departments is that powers properly belonging to one of the departments ought

not to be directly and completely administered by either of the other departments, and

46 If the Court does prescribe an undertaking, then the amount should be nominal (such as
$1.00).

47 R.C. 4903.16 (Appx. 000003).

48 State v. Sterling (2007), 113 Ohio St.3d 255, 2007-Ohio-1790, 864 N.E.2d 630, at ¶22
(citing the Ohio Constitution); State ex. reL Bryant v. Akron Metro Park Dist. (1929), 120
Ohio St. 464, 473, 166 N.E. 407,
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further that none of them ought to possess directly or indirectly an overruling influence

over the others 49

Because this Court has stated that the three grand divisions of the government

must be protected from encroachments by the others,50 any attempt by the legislature to

exercise a judicial power or to limit or encroach upon the courts in the exercise of their

inherent powers is an unconstitutional violation of the principle of separation of powers.5 1

This Court has held that, inherent within a court's jurisdiction, and essential to the orderly

and efficient administration of justice, is the power to grant or deny stays.52 Thus, the

Court has emphasized that the power to grant or deny stays is one exclusively belonging

to the judiciary upon which the legislature cannot encroach.

Furthermore, this Court has recently stated that "it is not within the purview of the

legislature to grant or deny the power nor is it within the purview of the legislature to

shape or fashion circumstances under which [a stay of power] may be or may not be

granted or denied."53 Therefore, the legislature is not even entitled to impose liniitations

on the inherent power of the judiciary to grant or deny stays.

49 State ex. rel Bryant v. Akron Metro Park Dist. (1929), 120 Ohio St. 464, 473, 864
N.E.2d 630.

5° Sterling at ¶25 (quoting Fairview v. Giffee) (1905), 73 Ohio St. 183, 187, 166 N.E.

407).

51 Hale v. The State (1896), 55 Ohio St. 210, 212-13, 45 N.E. 199; State v. Sanders (2"a
Dist. 1995), 1995 Ohio App. LEXIS 5825, at *29, unreported.

52 State v. Hoechhausler (1996), 76 Ohio St.3d 455, 464, 1996 Ohio 374; 668 N.E.2d

457; Landis v. N. American Co. (1936), 299 U.S. 248, 254, 57 S. Ct. 163, 166; 81 L. Ed.

153, 158; State v. Smith (1989), 42 Ohio St.3d 60, 61, 537 N.E.2d 198; City ofNorwood

v. Horney (2006), 110 Ohio St.3d 353, 2006-Ohio-3799, 853 N.E.2d 1115, at ¶118.

s3 City ofNorwood, at ¶120.
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If R.C. 4903.16 (Appx. 000003) is construed to require every appellant to post a

bond in the event the Court grants a stay from a PUCO order, then this legislated bond-

posting requirement improperly encroaches upon the judicial power to grant a stay by

shaping or fashioning circumstances under which that inherent judicial power may or

may not be granted. If the appellant does not or cannot post the legislatively mandated

bond, then opposing parties in appeals will argue that the judiciary lacks the power to

implement the stay that it intended to grant for a Stay of Execution. Moreover, the

appellant may have no means of protection from irreparable harm during the pendency of

an appeal.

Thus, the legislative requirement is unconstitutionally sbaping the circumstances

under which the judiciary can exercise its power to grant stays. This stands in direct

violation of the separation of powers doctrine as reflected in Ohio law. For these reasons,

R.C. 4903.16 (Appx. 000003) is unconstitutional under the separation of powers doctrine

and cannot be applied to require with regard to this Court's granting of the OCC's

Motion for a Stay of Execution.

B. The Public Office Exemption To The Bond Requirement

Ohio law provides exemptions that relieve OCC from having to post a bond -- or

"execute an undertaking" as bonding is referred to in R.C. 4903.16 (Appx. 000003) -- in

furtherance of a requested stay. A public officer is not required to post a supersedeas

bond when acting in a representative capacity for the State. Specifically, R.C. 2505.12

(000001) provides:

An appellant is not required to give a supersedeas bond in connection

with any of the following:
(A) An appeal by any of the following:
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(3) Any public officer of the state or of any of its political subdivisions
who is suing or is sued solely in the public officer's representative capacity
as that officer.5a

According to R.C. 4911.06 (Appx. 000013), the Consumers' Counsel "shall be

considered a state officer ***.i55 Furthermore, according to R.C. 4911.02 (Appx.

000012), the Consumers' Counsel may "institute, intervene in, or otherwise participate in

proceedings in both state and federal courts * * * on behalf of the residential

consumers."56 Thus, in filing a request for a stay of execution, the Consumers' Counsel

acts in a representative capacity and, as a public officer, is not required to post a

supersedeas bond. In fact, the Court has even granted a stay for an entity other than a

public officer without requiring that a bond be posted by the appellant 57

Furthermore, a review of the legislative history warranted that OCC should not be

required to post a bond in order to effect a stay. The original version of R.C. 4903.16

(Appx. 000003) (passed in 1911) limited the undertaking requirement to a "public utility

or railroad." Specifically, the predecessor law to R.C. 4903.16 (Appx. 000003) that was

enacted years before the Revised Code was created contained a provision that "[t]he

condition of the undertaking shall be that the public utility or railroad shall refund to each

of such users, public or private, the amount collected by it in excess of the amount which

shall finally be determined it was authorized to collect.s58 Additionally this Court has

54 R.C. 2505.12 (Appx. 000001) (Emphasis added).

55 R.C. 4911.06 (Appx. 000013).

56 R.C. 4911.02 (Appx. 000012).

57 In MCI Telecommunications Corp. v. Pub. Util. Comm. (1987), 31 Ohio St.3d 604, 510
N.E.2d 806, a stay was granted in a utility case by the Ohio Supreme Court without the
posting of a bond despite the fact that the appellant was not a public entity.

58 G.C. 614-70 (Section 73, H.B. 89, 79th General Assembly, 1911) (Appx. 000019).
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also said that "[p]atently, Section 4903.16 (Appx. 000003) Revised Code, was designed

primarily to apply to a public utility which is dissatisfied with the rates or charges as

ordered by the Public Utilities Connnission." 59 Accordingly, OCC is not required to post

a bond because the OCC is acting in a representative capacity as a public officer of the

State.

C. DEO Will Suffer No Financial Harm As A Result Of This Court's
Stay Of The Order.

As described above, DEO's rates (Stage 1) are currently designed to collect its

full revenue requirement under the approved Residential Tariffs. The stay of execution

means that the current tariff for collecting that revenue requirement will continue to be

collected. This ensures the Company will not sustain any substantial harm due to the stay

of execution. Accordingly, no bond is necessary in order to effect a stay.

V. CONCLUSION

The SFV rate design will discourage conservation and investment in energy-

efficient home improvements. It will cause irreparable harm to residential consumers by

forcing low-use customers to subsidize high-use customers, and force residential

customers to subsidize commercial and industrial customers -- and at rates that no

customer will be able to recover even if this Court finds the PUCO's Order unreasonable

on OCC's appeal. For these reasons, this Court should stay execution of the

Commission's Order that authorizes the October 2009 effective date of the next phase of

the SFV rate design change -- which allows the collection of an even greater portion of

the distribution revenues from the fixed monthly charge and less from the volumetric rate

59 City of Columbus v. Public Utilities Commission of Ohio (1959), 170 Ohio St. 105,

109, 163 N.E.2d 167.
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-- until it has decided the appeal. Finally, no bond is necessary in order to effectuate the

stay. But if this Court requires a bond to be posted in order to effect the stay, the bond

should be nominal in amount60 since there will be no substantial harm to the Company.

Respectfully subniitted,

JANINE L. MIGDEN-OSTRANDER
(REG. NO. 0002310)
OHIO CONSUMERS' COUNSEL

0 0036959)
(Reg. No. 0039223)

. Poulos (Reg. No. 0070532)
Consumers' Counsel

Office of the Ohio Consumers' Counsel
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Attorneys for Appellant
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60 Such as $1.00.
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2505.12 No supersedeas bond required for

certain appeals.

An appellant is not required to give a supersedeas bond in connection with
any of the following:

(A) An appeal by any of the following:

(1) An executor, administrator, guardian, receiver, trustee, or trustee in
bankruptcy who is acting in that person's trust capacity and who has given
bond in this state, with surety according to law;

(2) The state or any political subdivision of the state;

(3) Any public officer of the state or of any of its political subdivisions who is
suing or is sued solely in the public officer's representative capacity as that

officer.

(B) An administrative-related appeal of a final order that is not for the
payment of money.

Effective Date: 07-11-2001
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4903.13 Reversal of final order - notice of
appeal.

A final order made by the public utilities commission shall be reversed,

vacated, or modified by the supreme court on appeal, if, upon consideration
of the record, such court is of the opinion that such order was unlawful or

unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by
notice of appeal, filed with the public utilities commission by any party to the
proceeding before it, against the commission, setting forth the order
appealed from and the errors complained of. The notice of appeal shall be
served, unless waived, upon the chairman of the commission, or, in the
event of his absence, upon any public utilities commissioner, or by leaving a
copy at the office of the commission at Columbus. The court may permit any
interested party to intervene by cross-appeal.

Effective Date: 10-01-1953

(?04)fit:i2
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4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the

public utilities commission does not stay execution of such order unless the

supreme court or a judge thereof in vacation, on application and three days'

notice to the commission, allows such stay, in which event the appellant
shall execute an undertaking, payable to the state in such a sum as the

supreme court prescribes, with surety to the satisfaction of the clerk of the
supreme court, conditioned for the prompt payment by the appellant of all
damages caused by the delay in the enforcement of the order complained of,
and for the repayment of all moneys paid by any person, firm, or corporation
for transportation, transmission, produce, commodity, or service in excess of
the charges fixed by the order complained of, in the event such order is

sustained.

Effective Date: 10-01-1953
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4905.32 Schedule rate collected.

No public utility shall charge, demand, exact, receive, or collect a different
rate, rental, toll, or charge for any service rendered, or to be rendered, than
that applicable to such service as specified in its schedule filed with the
public utilities commission which is in effect at the time.

No public utility shall refund or remit directly or indirectly, any rate, rental,
toll, or charge so specified, or any part thereof, or extend to any person,

firm, or corporation, any rule, regulation, privilege, or facility except such as
are specified in such schedule and regularly and uniformly extended to all
persons, firms, and corporations under like circumstances for like, or
substantially similar, service.

Effective Date: 10-01-1953

Of)O: ^i^^
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4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and

encourage conservation of energy and a reduction in the growth rate of

energy consumption, promote economic efficiencies, and take into account

long-run incremental costs. Notwithstanding sections 4905.31, 4905.33,
4905.35, and 4909.151 of the Revised Code, the commission shall examine

and issue written findings on the declining block rate structure, lifeline rates,
long-run incremental pricing, peak load and off-peak pricing, time of day and
seasonal pricing, interruptible load pricing, and single rate pricing where
rates do not vary because of classification of customers or amount of usage.
The commission, by a rule adopted no later than October 1, 1977, and
effective and applicable no later than November 1, 1977, shall require each
electric light company to offer to such of their residential customers whose
residences are primarily heated by electricity the option of their usage being
metered by a demand or load meter. Under the rule, a customer who selects
such option may be required by the company, where no such meter is
already installed, to pay for such meter and its installation. The rule shall
require each company to bill such of its customers who select such option for
those kilowatt hours in excess of a prescribed number of kilowatt hours per
kilowatt of billing demand, at a rate per kilowatt hour that reflects the lower
cost of providing service during off-peak periods.

Effective Date: 01-01-2001

o C)n i-, 5
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4909.18 Application to establish or change
rate.

Any public utility desiring to establish any rate, joint rate, toll, classification,

charge, or rental, or to modify, amend, change, increase, or reduce any
existing rate, joint rate, toll, classification, charge, or rental, or any
regulation or practice affecting the same, shall file a written application with

the public utilities commission. Except for actions under section 4909.16 of
the Revised Code, no public utility may issue the notice of intent to file an
application pursuant to division (B) of section 4909.43 of the Revised Code
to increase any existing rate, joint rate, toll, classification, charge, or rental,
until a final order under this section has been issued by the commission on
any pending prior application to increase the same rate, joint rate, toll,
classification, charge, or rental or until two hundred seventy-five days after
filing such application, whichever is sooner. Such application shall be verified
by the president or a vice-president and the secretary or treasurer of the
applicant. Such application shall contain a schedule of the existing rate, joint
rate, toll, classification, charge, or rental, or regulation or practice affecting
the same, a schedule of the modification amendment, change, increase, or
reduction sought to be established, and a statement of the facts and
grounds upon which such application is based. If such application proposes a
new service or the use of new equipment, or proposes the establishment or
amendment of a regulation, the application shall fully describe the new
service or equipment, or the regulation proposed to be established or
amended, and shall explain how the proposed service or equipment differs
from services or equipment presently offered or in use, or how the

regulation proposed to be established or amended differs from regulations
presently in effect. The application shall provide such additional information
as the commission may require in its discretion. If the commission

determines that such application is not for an increase in any rate, joint rate,
toll, classification, charge, or rental, the commission may permit the filing of
the schedule proposed in the application and fix the time when such
schedule shall take effect. If it appears to the commission that the proposals

in the application may be unjust or unreasonable, the commission shall set
the matter for hearing and shall give notice of such hearing by sending

0 OO^,:j 6
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written notice of the date set for the hearing to the public utility and

publishing notice of the hearing one time in a newspaper of general

circulation in each county in the service area affected by the application. At

such hearing, the burden of proof to show that the proposals in the

application are just and reasonable shall be upon the public utility. After

such hearing, the commission shall, where practicable, issue an appropriate

order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any
rate, joint rate, toll, classification, charge, or rental there shall also, unless

otherwise ordered by the commission, be filed with the application in
duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred
to in such application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail
all its receipts, revenues, and incomes from all sources, all of its operating
costs and other expenditures, and any analysis such public utility deems
applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application
filed;

(D) A statement of financial condition summarizing assets, liabilities, and net
worth;

(E) A proposed notice for newspaper publication fully disclosing the
substance of the application. The notice shall prominently state that any
person, firm, corporation, or association may file, pursuant to section
4909.19 of the Revised Code, an objection to such increase which may
allege that such application contains proposals that are unjust and
discriminatory or unreasonable. The notice shall further include the average
percentage increase in rate that a representative industrial, commercial, and
residential customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

V0^/'i%\^y/
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4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section

4909.18 of the Revised Code the public utility shall forthwith publish the

substance and prayer of such application, in a form approved by the public

utilities commission, once a week for three consecutive weeks in a
newspaper published and in general circulation throughout the territory in

which such public utility operates and affected by the matters referred to in
said application, and the commission shall at once cause an investigation to
be made of the facts set forth in said application and the exhibits attached
thereto, and of the matters connected therewith. Within a reasonable time

as determined by the commission after the filing of such application, a
written report shall be made and filed with the commission, a copy of which
shall be sent by certified mail to the applicant, the mayor of any municipal
corporation affected by the application, and to such other persons as the
commission deems interested. If no objection to such report is made by any
party interested within thirty days after such filing and the mailing of copies
thereof, the commission shall fix a date within ten days for the final hearing
upon said application, giving notice thereof to all parties interested. At such
hearing the commission shall consider the matters set forth in said
application and make such order respecting the prayer thereof as to it seems
just and reasonable.

If objections are filed with the commission, the commission shall cause a
pre-hearing conference to be held between all parties, intervenors, and the
commission staff in all cases involving more than one hundred thousand
customers.

If objections are filed with the commission within thirty days after the filing

of such report, the application shall be promptly set down for hearing of
testimony before the commission or be forthwith referred to an attorney
examiner designated by the commission to take all the testimony with
respect to the application and objections which may be offered by any
interested party. The commission shall also fix the time and place to take
testimony giving ten days' written notice of such time and place to all

parties. The taking of testimony shall commence on the date fixed in said

http://codes.ohio.gov/ore/4909.19
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notice and shali continue from day to day until completed. rhe attorney
examiner may, upon good cause shown, grant continuances for not more

than three days, excluding Saturdays, Sundays, and holidays. The

commission may grant continuances for a longer period than three days

upon its order for good cause shown. At any hearing involving rates or

charges sought to be increased, the burden of proof to show that the

increased rates or charges are just and reasonable shall be on the public

utility.

When the taking of testimony is completed, a full and complete record of
such testimony noting ali objections made and exceptions taken by any
party or counsel, shall be made, signed by the attorney examiner, and filed
with the commission. Prior to the formal consideration of the application by
the commission and the rendition of any order respecting the prayer of the
application, a quorum of the commission shall consider the recommended
opinion and order of the attorney examiner, in an open, formal, public
proceeding in which an overview and explanation is presented orally.
Thereafter, the commission shall make such order respecting the prayer of
such application as seems just and reasonable to it.

In all proceedings before the commission in which the taking of testimony is
required, except when heard by the commission, attorney examiners shall
be assigned by the commission to take such testimony and fix the time and
place therefor, and such testimony shall be taken in the manner prescribed
in this section. All testimony shall be under oath or affirmation and taken

down and transcribed by a reporter and made a part of the record in the
case. The commission may hear the testimony or any part thereof in any
case without having the same referred to an attorney examiner and may
take additional testimony. Testimony shall be taken and a record made in

accordance with such general rules as the commission prescribes and
subject to such special instructions in any proceedings as it, by order,

directs.

Effective Date: 01-11-1983
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4909.43 Filing rate increase application.

(A) No public utility shall file a rate increase application covering a municipal

corporation pursuant to section 4909.18 or 4909.35 of the Revised Code at

any time prior to six months before the expiration of an ordinance of that

municipal corporation enacted for the purpose of establishing the rates of

that public utility.

(B) Not later than thirty days prior to the filing of an application pursuant to

section 4909.18 or 4909.35 of the Revised Code, a public utility shall notify,
in writing, the mayor and legislative authority of each municipality included
in such application of the intent of the public utility to file an application, and
of the proposed rates to be contained therein.

Effective Date: 01-11-1983

0000 i.1

http://codes.ohio.gov/orc/4909.43 4/14/2009



4911.02 Consumers' counsel - powers and
duties.

(A) The consumers' counsel shall be appointed by the consumers' counsel
governing board, and shall hold office at the pleasure of the board.

(B)(1) The counsel may sue or be sued and has the powers and duties
granted him under this chapter, and all necessary powers to carry out the

purposes of this chapter.

(2) Without limitation because of enumeration, the counsel:

(a) Shall have all the rights and powers of any party in interest appearing
before the public utilities commission regarding examination and cross-
examination of witnesses, presentation of evidence, and other matters;

(b) May take appropriate action with respect to residential consumer

complaints concerning quality of service, service charges, and the operation
of the public utilities commission;

(c) May institute, intervene in, or otherwise participate in proceedings in
both state and federal courts and administrative agencies on behalf of the
residential consumers concerning review of decisions rendered by, or failure
to act by, the public utilities commission;

(d) May conduct long range studies concerning various topics relevant to the
rates charged to residential consumers.

Effective Date: 09-01-1976

http://codes.ohio. gov/ore/4911.02
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4911.06 Consumers' counsel considered

state officer.

The consumers' counsel shall be considered a state officer for the purpose of
section 24 of Article 11, Ohio constitution.

Effective Date: 09-01-1976
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4911.15 Counsel may represent residential

consumer or municipal corporation.

The consumers' counsel, at the request of one or more residential

consumers residing in, or municipal corporations located in, an area served
by a public utility or whenever in his opinion the public interest is served,
may represent those consumers or corporations whenever an application is

made to the public utilities commission by any public utility desiring to
establish, modify, amend, change, increase, or reduce any rate, joint rate,

toll, fare, classification, charge, or rental.

The consumers' counsel may appear before the public utilities commission as
a representative of the residential consumers of any public utility when a
complaint has been filed with the commission that a rate, joint rate, fare,
toll, charge, classification, or rental for commodities or services rendered,
charged, demanded, exacted, or proposed to be rendered, charged,
demanded, or exacted by the utility is in any respect unjust, unreasonable,
unjustly discriminatory, unjustly preferential, or in violation of the law.

Nothing in Chapter 4911. of the Revised Code shall be construed to restrict
or limit in any manner the right of a municipal corporation to represent the
residential consumers of such municipal corporation in all proceedings before
the public utilities commission, and in both state and federal courts and
administrative agencies on behalf of such residential consumers concerning
review of decisions rendered by, or failure to act by, the public utilities
commission.

Effective Date: 06-12-1980
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4928.02 State policy.

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric
service that provides consumers with the supplier, price, terms, conditions,

and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers and by encouraging the development of distributed and small
generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and
demand-side retail eiectric service including, but not limited to, demand-side

management, time-differentiated pricing, and implementation of advanced
metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding
the operation of the transmission and distribution systems of electric utilities
in order to promote both effective customer choice of retail electric service
and the development of performance standards and targets for service
quality for ail consumers, including annual achievement reports written in
plain language;

(F) Ensure that an electric utility's transmission and distribution systems are
available to a customer-generator or owner of distributed generation, so that
the customer-generator or owner can market and deliver the electricity it

produces;

(G) Recognize the continuing emergence of competitive electricity markets
through the development and implementation of flexible regulatory

treatment;

http://codes.ohio.gov/orc/4928.02 4/16/2009



(H) Ensure effective competition in the provision of retail electric service by

avoiding anticompetitive subsidies flowing from a noncompetitive retail
electric service to a competitive retail electric service or to a product or

service other than retail electric service, and vice versa, including by

prohibiting the recovery of any generation-related costs through distribution

or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable

sales practices, market deficiencies, and market power;

(]) Provide coherent, transparent means of giving appropriate incentives to
technologies that can adapt successfully to potential environmental
mandates;

(K) Encourage implementation of distributed generation across customer
classes through regular review and updating of administrative rules
governing critical issues such as, but not limited to, interconnection
standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when
considering the implementation of any new advanced energy or renewable

energy resource;

(M) Encourage the education of small business owners in this state regarding
the use of, and encourage the use of, energy efficiency programs and
alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply
to the costs of electric distribution infrastructure, including, but not limited

to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008
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4929.02 Policy of state as to natural gas

services and goods,

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and

reasonably priced natural gas services and goods;

(2) Promote the availability of unbundled and comparable natural gas
services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet
their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and
suppliers;

(4) Encourage innovation and market access for cost-effective supply- and
demand-side natural gas services and goods;

(5) Encourage cost-effective and efficient access to information regarding
the operation of the distribution systems of natural gas companies in order
to promote effective customer choice of natural gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets
through the development and implementation of flexible regulatory

treatment;

(7) Promote an expeditious transition to the provision of natural gas services
and goods in a manner that achieves effective competition and transactions
between willing buyers and willing sellers to reduce or eliminate the need for
regulation of natural gas services and goods under Chapters 4905. and
4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services
and goods by avoiding subsidies flowing to or from regulated natural gas
services and goods;

,:)!)(}i:^'7
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(9) Ensure that the risks and rewards of a natural gas company's offering of

rionjurisdictional and exempt services and goods do not affect the rates,

prices, terms, or conditions of nonexempt, regulated services and goods of a

natural gas company and do not affect the financial capability of a natural

gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential
consumers, including aggregation;

(12) Promote an alignment of natural gas company interests with consumer
interest in energy efficiency and energy conservation.

(B) The public utilities commission and the office of the consumers' counsel
shall follow the policy specified in this section in exercising their respective
authorities relative to sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter
the public utilities commission's construction or application of division (A)(6)
of section 4905.03 of the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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BEFORE

THE PUBLIC UITidTIBB COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Domiruon East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-GA-UNC

OPINION AND ORDER

The Commission, considering the above-entitled applications, the testimony, the
applicable law, the proposed stipulation, and other evidence of record, and being
otherwise fully advised, hereby issues its opinion and order.

Tais is to certily that the ima4ea aPDear'in9 are an
accurate and ccaDlete reprbQuotioa of a case file
docuaont delivared in ths reqular coarse of ^^a^ea^0e

rechniciaa 1 Date Processed _^^1 1^
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APPEARANCES:

Jones Day, by David A. Kutik North Point, 901 Lakeside Avenue, Cleveland, Ohio
44114-1190, Mark A. Whitt, Meggan A. Rawlin, and Andrew J. Campbell, 325 John H.
McConnell Boulevard, Suite 600, Columbus, Ohio 43215-2673, and Jean A. Demarr, 1201
East 55ffi Street, Cleveland, Ohio 44101, on behalf of The East Ohio Gas Company d/b/a
Dominion East Ohio.

Vorys, Sater, Seymour & Pease, LLP, by W. Jonathan Airey and Gregory D. Russell,
52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of the Ohio Oil & Gas
Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petricoff and Stephen M.
Howard and Michael J. Settineri, 52 East Gay Street, Columbus, Ohio 43216-1008, on
behalf of the Integrys Energy, Inc.

Schwarzwald & McNair, LLP, by Todd M. Sani.th, 616 Penton Media Building,1300
East Ninth Street, Cleveland, Ohio 44114, on behalf of Utility Workers Union of America,
Local G555.

John M. Dosker, 1077 Celestlal Street, Suite 110, Cincinnati, Ohio 45202-1629, on
behalf of Stand Energy Corporation.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, on behalf of Dominion Retail, Inc.

David C. Reinbolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Findlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Chester, Wilcox & Saxbe, LL.P, by John W. Bentine, Mark S. Yurick, and Matt White,
65 East State Street, Suite 1000, Columbus, Ohio 43215-4213 and Vincent A. Parisi, 5020
Bradenton Avenue, Dubl'uy Ohio 43017, on behalf of Interstate Gas Supply, Inc.

The Legal Aid Society of Cleveland, by Joseph P. Meissner, 1223 West 6th Street,
Cleveland, Ohio 44113, on behalf of The Neighborhood Environmental Coalition, The
Empowerment Center of Greater Cleveland, Cleveland Housing Network, and The
Consumers for Fair Utility Rates

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohio, by
Duane W. Luckey, Section Chief, by Stephen A. Reilly and Anne L. Hammerstein,
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Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Joseph P. Serio, Larry S.
Sauer, and Gregory J. Poulos, Assistant Consumers' Counsel, 10 West Broad Street,
Columbus, Ohio 43215-3485, on behaif of the residential utility consumers of The East
Ohio Gas Company d/b/a Domin'ron East Ohio.

OP ION:

1. HiSTORY OP THE PROCF.'EDINGS:

The applicant, The East Ohio Gas Company d/b/a Dontinion East Ohio (DEO or
company), is a natural gas company as defined by Section 4905.03(A)(6), Revised Code,
and a public utility as defined by Section 4905.02, Revised Code. DEO distributes and sells
naturai gas to approximately 1,200,000 customers in approximateiy 400 eastern and
western Ohio communities (Staff Ex. 1, at 1). DEO's current base rates were established by
the Commission in Case No. 93-2006-GA-AIR, Opinion and Order (November 3,1994).

On July 20, 2007, DEO filed its notice of intent to file an application to increase its
rates for gas distribution service in its entire service area subject to the jurisdiction of the
Commission By entry of August 15, 2007, the Commission approved the requested test
year of January 1, 2007, through December 31, 2007, and the date certain of March 31, 2007.
The Coinmission also granted DECYs request to waive certain of the standard filing
requirements for various financfal and informational data.

On August 30, 2007, DEO filed applications for approval of an increase in gas
distribution rates, for approval of an alternative rate plan for its gas distribution service,
and for approval of an appiication to modify certain accounting methods, in Case Nos. 07-
829-GA-AIR (07-829), 07-830-GA-ALT (07-830), and 07-831-GA-AAM (07-831),
respectively. On December 13, 2006, DEO filed an application in Case No. 06-1453-GA-
UNC (06-1453), requesting approvai of tariffs to recover, through an autornatic adjustment
mechanism, costs associated with the deployment of automated meter reading (AMR)
equipment. On February 22,2008, DEO flled an application in Case No. 08-169-GA-UNC
(08-169) requesting approval of: tariffs to recover, through an autornatic adjustment
mechanism, costs associated with a pipeline infrastructure replacement (PIR) program; its
proposal to assume responsibility for and ownership of the curb-to-meter service lines;
and the accounting authority to defer the costs associated with the PIR program for
subsequent recovery. By entry of Apri19, 2008, the Commission, infer alia, granted DECYs
request to consolidate these five cases.
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By entries issued Apri19, 2008, and June 27, 2008, the motions to intervene filed by
the following entities were granted: the Neighborhood Environmental Coalition, the
Empowerment Center of Greater Cleveland, the Cleveland Housing Network, and the
Consumers for Fair Utility Rates (jointly, Citizens' Coalition); the Ohio Energy Group
(OEG); Interstate Gas Supply, Inc. (IGS); Dominion Retail, Inc. (Donzinion Retail); Stand
Energy Corporation (Stand); Utilities Workers Union of America, Local G555 (Local G555);
Integrys Energy Services, Inc. (integrys); the Ohio Oil and Gas Association (OOGA); the
Office of the Ohio Consumers' Counsel (OCC); Ohio Partners for Affordable Energy
(OPAE); Industrial Energy Users-Ohio ¢EU-Ohio); and the city of Cleveland (Cleveland).
By entry issued Apri19, 2008, the Commission also granted a motion to admit David C.
Rinebolt to practice pro hac vice on behalf of OPAE. On June 19, 2008, and July 28, 2008,
IEU-Ohio and OEG, respectively, filed notices of withdrawal from these proceedings.

Pursuant to Section 4909.19, Revised Code, the Conunission's staff conducted an
investigation of the matters set forth in DEO's applications in 07-829, 07-830, 07-831, and
06-1453 and, on May 23, 2008, staff filed its written report of investigation of those
applications. Objections to the staff report were filed by Cleveland, DEO, OCC, Citizens'
Coalition, Integrys, and OPAE. On May 23, 2008, the report of conclusions and
recommendations of the financial audit of DEO by Blue Ridge Consulting Services, Inc.,
was filed. On June 12, 2008, staff filed its written report of investigation of DEO's
application in 08-169. Objections to the staff report in 08-169 were filed by DEO and OCC.
A prehearing conference was held on July 8, 2008.

By entries issued June 27, 2008, and July 31, 2008, ten local public hearings were
scheduled throughout the company's service territory. The evidentiary hearing
cornmenced on August 1, 2008, and concluded on- August 27, 2008. On August 22, 2008, a
stipulation was filed in these matters, resolving all of the issues in these cases with the
exception of the issue of the rate design. Signatories to the stipulation are DEO, staff,
OCC, OPAE, Citizens' Coalition, OOGA, Stand, and Cleveland. On October 10, 2008,
DEO, staff, and OOGA filed a notfce of substitution of Joint Exhibit 1-A to the stipulation.
On October 14, 2008, the signatory parties to the stipulation filed late-filed fixhibit 1-C to
the stipulation, which is a revised schedule A-1 containing the revenue requirement
agreed to in the stipulation.t Initial briefs were filed on September 10, 2008, by DEO, staff,
OCC, OPAE, Citizens' Coalitlon, OOGA, and Cleveland. Reply briefs were filed on
September 16, 2008, by DEO, staff, OCC, OPAE, OOGA, and Cleveland. An oral
argument, on the issue of the rate design, was held before the Commission on
September 24, 2008.

All of the signatory parties agreed to the filing of tbis exhibit, with the exoeption of CiHzens' Coatition,
which could not be reached.
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II. SUMMARY OF THE EVIDENCE AND DISCUSSION:

A. Summary of the Local Public Hearings

Ten local public hearings were held in order to allow DEO's customers the
opportunity to express their opinions regarding the issues in these proceedings. Those
hearings were held in the following cities: Youngstown on July 28, 2008, and August 19,
2008; Lima on July 29, 2006; Canton on July 31, 2008; Akron on July 31, 2008, and
August 21, 2008; Cleveland on August 4, 2008; Geneva on August 4, 2008; Marietta on
August 5, 2008; and Garfield Heights on August 18, 2008. At those hearings, public
testimony was heard from 57 customers in Youngstown, 15 customers in Lima, 10
customers in Canton, 31 customers in Akron, 17 customers in Cleveland,15 customers in
Geneva, 9 customers in Marietta, and 32 customers in Garfield Heights. At each public
hearing, customers were persnitted to testify about issues in theses cases. In addition,
some customers who were opposed to the proposals signed forms indicating that they
were at the hearing and they opposed the proposals. In addition to the public testimony,
several hundred letters were filed in the case docket by customers stating opposition to the

applications in these cases.

The principal concern expressed by customers, both at the public hearings and in
letters, was In response to a recommendation made by the staff pertaining to the
appropriate rate design that the company should apply in order to recover the
recommended revenue requirement in these proceedings. Staff recommended that the
Commission approve a rate structure primarily based on a fixed distribution service
charge and a sma11 volumetric rate, rather than the current method of recovery that applies
a minimal customer service charge and relatively high volumetric rates (Staff Ex. 1 at 34).
In general, the vast majority of those who testified or wrote lettms requested that the staff
recommendation not be adopted. The principaI concern expressed by those customers
involved their expectation that the change in rate design and the increase in rates would
negatively impact low-income customers, the elderly, and those on fixed incomes. Those
customers noted that they also face increases in other utility charges, gasoline, food, and
medical expenses and that the proposed increase would cause undue hardship. In
addition, at all of the public hearings, representatives of low-income groups testified as to
the degree to which such customers would be negatively affected by the rate increase.
Many other witnesses expressed concern that the change in rate design would cause low-
use customers to subsidize high-use customers. Some witnesses pointed out that they had
invested in conservation and weatherization measures for their homes and that, under the
proposed change in rate design, their monthly bills would increase even though their gas
use would remain low or decrease. Several other witnesses submitted that their gas usage
was minimal and that increasing the customer charge as proposed by staff would be
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detrimental to them. Witnesses also argued that the proposed increase in rates is not
justified in light of the company's positive financial position.

B. EunjulM of the Proposed Stipulation

As noted previously, the parties to these proceedings entered into a stipulation that
was filed on August 22, 2008. The only issue not resolved in the stipulation is the
proposed rate design which was litigated and is expressly reserved in the stipulation for
the Commission's determination. A new rate design is recommended by the staff, DEO,
and OOGA, but opposed by OCC, Citizens' Coalition, Cleveland, and OPAE. The
remaining parties take no position on the rate design issue. Pursuant to the stipulation,

the parties agree, inter atia, that:

(1) The parties entered into the stipulation notwithstanding any
objections filed on June 23, and July 25, 2008,2 to the staff reports of
investigation filed May 23, and June 12, 2008.

(2) DfiO should be granted a net base rate revenue increase of
$40,500,000. The signatory parties agree that DEO's current rates are
no longer sufficient to yield a reasonable compensation for the
services rendered and are, therefore, unreasonable. The
recommended total net base rate revenue increase of $40,500,000
provides reasonable compensation for the services rendered. The
total revenue requirement reflects 8.49 percent as a reasonable rate of
return on rate base.

(3) Unless otherwise specifically provided for in the stipulation, all rates,
terms, conditions, and any other items sha11 be treated in accordarue
with the staff reports. If any proposed rates, terms, conditions, or
other items set forth in DEO's applications are not addressed in the
staff reports, the proposed rate, term, condition, or other item shall be
treated in accordance with the applicable application

(4) The parties agree that the rate design issue, which is characterized as
fixed versus volumetric and/or a sales decoupling rider versus
straight fixed variable, is not resolved in the stipulation and will be
decided by the Commission after the issue is fully litigated.

2 On September 2, 2008, Cleveland filed a letter cfarifying that its objections, which were filed on June 20,
2006, shoald be included in this provision of the stipuladon
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(5) The revenue increase includes $5,500,000 for base rate funded
demand-side atanagement (DSM) programs for low-income
customers. In addition to low income DSM expenditures that will be
recovered through base rates, additional annual DSM expenditures of
$4,000,000 will be recovered though a DSM rider applicable to
customers served under the General Sales Service (GSS) and Energy
Choice Transportation Service (EC'I5) rate schedules, for a total
annual DSM commitment of $9,500,000. DEO shall convene, within
two months of the approval of this stipulation, a DSM coltaborative
comprised of DEO, staff, OCC, OPAB, and representatives of other
parties. The collaborative .shall enter into a contract by March 31,
2009, to implement said programs. DSM applications seeking
recovery for DSM funding through the DSM rider, over and above the
current $4,000,000 cornmitment, may be filed at any time the
collaborative deems an increase in ratepayer funding is reasonable
and prudent. If an increase in the DSM rider is granted, DECYs
transportation migration riders, Part A and B, shall be increased by
the amount necessary to recover an equivalent amount for funding
DEO's participation in Gas Technology tnstitute research programs,
up to $600,000 per year.

(6) By December 31, 2008, DEO shall provide $1,200,000 of shareholder-
ftrnded assistance to those organizations set forth in the stipulation, to
help DFA's customers in the areas of payment assistance and
education regarding the efficient use of natural gas.

(7) The staff s recommended percentage allocation of the revenue
increase by rate schedule class shaU be used to apportion the net base
rate revenue increase to rate schedules.

(8)

(9)

Firm storage service rates shall be adjusted to reflect increased gas
storage migration costs, but these amounts shall not be treated as a
part of the base rate increase. The portion of firm storage service
revenues reflecting such costs shall be credited to amounts that would
otherwise be recovered by transportation migration rider, Part B.

The investigation fee set forth in paragraph 23 of the company's
proposed rules and regulations, relating to meter tampering, shall be
$112.

(10) A late-payment charge (LPC) of 1.5 percent on overdue balances (a)
will be credited toward amounts that would otherwise be recovered
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through the uncollectibles expense rider; (b) will not be imposed if the
amount due is paid by the time the next bill is generated; (c) will not
be imposed on custonters participating in the percentage of income
payment plan (PIPP) or the P[PP arrearage crediting program; and (d)
will not be assessed to customers participating in a short-term
payment plan or budget billing plan, provided they make the
mi„imum payment required under the plan by the bill due date.
(However, if the customer does not pay the full plan amount, the LPC
will be charged only on the payment plan arrearage.)

(11) Security deposits shall be billed in three equal installments, to be paid
concurrently with the monthly bill.

(12) No later than six months after approval of the stipulation, DEO shall
complete studies on the feasibility of providing adjusted bill due
dates to allow customers the option of having the due date on the bill
coincide with the time when they are most capable of paying the bill,
and reducing fees charged to customers who pay their bills through
authorized agents, by telephone, by credit card, and through the
internet.

(13) To the extent that any of the items enumerated in paragraphs (10)
through (12) above are addressed in Case No. 08-723-AU-ORD, In the
Matter of the Commission's Review of Chapters 4901:1-17 and 490I:1-18,
and Rules 4901:1,5-07, 49011-10-22, 4901:1-13-11, 4901:1-15-17, 4901:1-
21-14, and 4901:1-29-12 of the Ohio Administrafiae Code, the outcome of
that rulemaking proceeding shaIl govem.

(14) The firm receipt point and commodity exchange revenue sharing
mechanism proposed by DEO shall be implemented, and the
customer revenue portion shall be credited to amounts that would
otherwise be coIlected through the PIPP rider.

(15) The period in which DEO must remit payments to natural gas
marketers for the purchase of receivables billed from the DEO's
customer care system (CCS) shall be extended from 14 to 30 days.
DEO shall remit 100 percent of the value of supplier receivables, less
any unpaid supplier balances, by writing a check or executing a wire
transfer weekly for accounts billed from the CCS and monthly for
accounts billed from the special billing system. Such payments shall
be made approximately 30 days after the accounts have been billed.
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(16) The $3,720,000 of test year off-system transportation and storage
revenue shall not be credited to amounts that would otherwise be
recovered through the tranaportation migration rider, Part B.

(17) The staff recommendations with regard to the PIR application in 08-
169 shall be adopted with the following modifications:

(a) DEO shall assume ownership of and responsibility for aII
customer-owned service lines (including effectively coated
lines) whenever such lines are separated from the main line
and a pressure test is required before the line can be returned
to service.

(b) DEO may implement the PIR program and PIR cost recovery
charge mechanism for an initial five-year period or until the
effective date of new base rates resulting from the filing of an
application to increase base rates, whichever comes first. At
that time, DEO may request continuation of the PIR program
beyond the initial term„ and the other signatory parties retain
aIl rights with respect to any positions taken in future PIR

filings by the company.

(c) OCC shall be provided an opportunity for meaningful
participation with the company and staff in annual PIR
previews and PIR cost recovery procedures and any other PIR-
related process or proceeding that impacts the scope of the PIR
program and/or the cost recovery of the PIR program
Beginning within one month of Commission approval of this
stipulation, and annually thereafter, in conjunction with the
annual PIR preview, DEO, staff, OCC and other interested
parties will be given the opportunity to review the PIR
program plan as proposed by DEO for the upcoming year.

(d) By August 2012, DEO shall perform studies assessing the
impact of the PIR program on safety and reliability, the
estimated costs and benefits resulting from acceleration of the
pipeline replacement activity, and DEO's ability to effectively
and prudently manage, oversee, and inspect the PIR program.
Such studies shall be provided to the signatory parties and
considered in the annual PIR post-audit procedure. Should
OCC decide to engage an auditor independently for the PIR
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post-audit procedure, DEO agrees to cooperate and provide
the information needed to conduct a meaningful audit.

(e) DEO shall revise its proposed allocation methodology to
identify and allocate more precisely the costs associated with
investments undertaken in the PIR program. The Commission
will deterniine the appropriate allocation of such costs.

(f)

(g)

Any savings relative to a baseline level of operation and
maintenance expenses associated with leak detection and
repair processes, department of transportation inspections of
inside meters that may no longer be necessary if meters are
relocated outside, and corrosion moniboring expenses shall be
used to reduce the fiscal year-end regulatory asset eligible for
recovery through the PIR cost recovery charge. DEO shall
work with staff and OCC to develop an appropriate baseline
for those expenses.

Any request for re-authorization of the PIR program shall be
filed in accordance with then-applicable law and shall include
all applicable due process protections.

(18) The stafYs recommendations with regard to the AMR application in
06-1453 shall be adopted. Within three months of the approval of this
stipulation, DEO shall work with staff and OCC to develop an
appropriate baseiine from which meter reading and call center
savings wiil be determined and such quantifiable savings shall be
credited to amounts that would otherwise be recovered through the
AMR costs recavery charge.

(19) For purposes of calculating the AMR cost recovery charge and the PIR
cost recovery charge, the rate of return on rate base for calculaation of
such charges shall be the rate of return specified in this stipulation

(20) DEO shall evaluate the feasibility of separating the residential and
nonresidential GSS/ECTS classes for purposes of rate design and will
share with the signatory partses the results of the feasibility study
before including in its next base rate application a class cost of service
study that separately assesses those classes.
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(21) DEO shall file tariff sheets to implement the provisions of this
stipulation and cornmitrnents made to the OOGA in accordance with
the letter attached as Joint Exhibit 1-B.

(jt. Ex.1).

onC. Consideration of the Stipulati

Rule 4901-1-30, O.A.C., authorizes parties to Conunission proceedings to enter into
stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers' Counsel a. Pub. 1.Itil. Comm., 64 Ohio St.3d
123, at 125 (1992), citing Akron v. Pub. lltil. Comm., 55 Ohio St.2d 155 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commi.ssion proceedings. See, e.g-, Cincinttafi Gas &
Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case
No. 93-230-TP-ALT (March 30, 1004); Ohio Edison Co., Case No. 91-698-EL-POR et al.
(December 30, 1993); G.eveland Electric IIIum. Co., Case No. 88-170-EL-AIR (January 30,
1989); Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commission
has used the following criteria:

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Convnission's anaIysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Pamr Co. v. Pub. Lltil. Camm., 68 Ohio St.3d 547 (1994), (citing

Consumers' Counsel, supra, at 126). The court stated in that case that the Corrunission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Canunission (Id.).
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The signatory parties agree that the stipulation is supported by adequate data and
information, represents a just and reasonable resolution of certain issues in these
proceedings and is the product of lengthy, serious bargaining among knowledgeable and
capable parties at. Ex. I at 2). In support of the stipulation, Jeffrey A. Murphy, Director of
Rates and Gas Supply for DEO, testified that the signatory parties to the stipulation
regularly participate in regulatory rnattwrs before the Conunission and represent a broad
range of interests, including the company, staff, various consumer groups, a major natural
gas marketer, and a natural gas producer (DEO Ex. 1.4 at 3). Upon review of the terms of
the stipulation and the attached schedules and tariffs, the Commission believes that the
parties engaged in comprehensive negotiations prior to signing the agreement. Therefore,
based on our three-prong standard of review, we find that the first criterion, that the
process involved serious bargaining by knowledgeable, capable parties, is met

Mr. Murphy testified that the stipulation, as a package, benefits ratepayers and the
public interest. According to the witness, the $40,500,000 net base rate revenue increase
agreed to in the stipulation represents a $30,000,000 reduction from the increase requested
by DEO in its application. In addition, Mr. Murphy notes that the stipulation provides for
two new initiatives, the AMR and PIR programs, which will enhance service and safety.
'The witness further states that, among other things, the stipulation benefits customers by
protecting low-income customers and providing for a substantial increase in the funding
of programs to assist customers, i.e., the DSM program (DEO Ex. 1.4 at 4-6). Upon review
of the stipulation, we find that, as a package, with the modification discussed later in this
opinion and order, it benefits the ratepayers and the public interest. The Commission
notes, however, that, while the stipulation may serve to benefit the immediate needs of the
parties, it may not advance the public's longer term interest in promoting energy efficiency
and conservation. The Commission is concemed that declining block rate structures, such
as that embodied in the partiea' stipulation for the Large Volume General Sales Service
and Large Volume Energy Choice Transportation Service rate classes, may not encourage
efficient use. While it is incumbent upon the Commission to balance competing policy
interests, energy efficiency and conservation concerns have garrtered amplified
Commission attention. In the interest of timely resolution of a matter to which all parties
have agreed, however, the Commission is willing to accept this stipulation.

Finally, the signatory parties agree that the stipulation violates no regulatory
principle or precedent (Jt. Ex.1 at 2). Upon consideration, the Commission finds that there
is no evidence that the stipulation violates any important regulatory principle or practice
and, therefore, the stipulation meets the third criterion. Accordingly, we find that the
stipulation entered into by the parties should be adopted, as modified herein.
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The Commission notes that the parties have agreed, in the stipulation, to adopt
stafF9 recommendations related to AMR. Specfffcally, the parties agreed that, within three
months of the Commission's approval of this stipulation, DEO shall work with staff and
OCC to develop an appropriate baseline from whfch meter reading and call center savings
will be determined and such quantif'iable savings shall be credited to amounts that woufd
otherwise be recovered through the AMR cost recovery charge. While the Commission
acknowledges that DEO is already involved in the deployment of AMR technology,
advanced metering infrastructure (AMI) technology offers additional benefits to both
customers and the company that may warrant consideration by the Commission. DEO
acknowledged that it had not conducted any evaluation of partnering with electric utilities
or purchasing services from electric companies that may deploy AM[ and have a service
territory overlapping with that of DEO (August 25, 2008, Tr, at 79). Accordingly, the
Commission directs DEO to conduct a review and report back to the staff within 180 days
of this order on the technical capabiifty of DEO's advanced metering system to take
advantage of communications systems and services that could become available with
parallel electric utility deployment of AMI and on the potential consumer and utility
benefits and costs associated with utilizing enhanced AMI communications systems and
services.

D. Summarv of the Rate Desipm Issue

1. Background and General Arguments

The only outstanding issue in this case is the appropriate rate design. In its initial
fffings, DEO proposed that a sales reconcifiation rider (SRR) be applied to the company's
sales and ECIS rate schedules. Initially, the SRR would be set at zero axid, on the first of
November of each year, the rider rate would be revised after approval by the Commission
(App. Par. 7). In the application, the company stated that the reduced gas consumption
attributable to energy conservation inhibits DEO's ability to earn the Commission-
approved revenue requirement, because there is an over-reliance on volumetric rates and
an understatement of the costs that do not vary with usage. According to the application,
the SRR would address this problem and would eliminate DEO's disincentive to support
energy conservation measures through DSM by decoupling the lfnkage between customer
usage and the company's opportunity to receive revenue requirements based on its cost of
providing utiifty service. DEO also notes that a move to a straight fixed variable (SFV) rate
design would eliminate the problem entirely. DEO explained that, as proposed in the
application, the SRR was modeled after the mechanism approved by the Commission in In
the Matter of the Application of Vectren Energy Delivery of Ohio, Inc., for Approval Pursuant to
Revised Code Section 4929.21, of a Tari/j' to Recover Conseroation Expenses and Decoupling
Reoenues Pursuant to Automatic Adjustment Medranisrns and for Such Accounting Authority as
May be Required to Defer Such Expenses and Revenues for Future Recovery Through Such
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Adjustment Mechanisms, Case No. 05-1444-GA-UNC, Supplemental Opinion and Order
aune 27, 2007) (Vectren) (App. Alt. Reg. Exs. A and B; DEO Ex. 1.0 at 4042).

In the staff report, it was noted that, under the traditional rate design for gas
companies, which consists of a minimal customer service charge and a volumetric rate, the
gas utilities have seen the recovery of the distribution costs deteriorate as the volume of
gas used has decreased. Therefore, staff recommended, as a replacement for DEO's
proposed SRR, a change in the rate structure policy that is based on a fixed distribution
service charge. According to the staff report, this rate design would reduce the revenue
deterioration in a time of reduced consumption, wouid reduce the need for frequent rate
cases, and would alleviate the need for a decoupling mechanism, such as the SRR
proposed in the initial application, which requires frequent reconciliations (Staff Ex. I at
34-36).

As noted previously, the stipulating parties agreed that the rate design issue,
characterized as fixed versus volumetric and/or a sales decoupling rider versus straight
fixed variable, is not resolved through the stipulation and would be submitted to the
Conunission for a decision Qt. Ex. 1 at 4). DEO points out that all of the parties agree that
some form of decoupling niechanism is required for DEO. However, the parties disagree
on the specific design of the mechanism (DEO.Br. at 1-2).

DEO and OOGA have joined staff in the rate design recommended in the staff
report for a fixed distribution service charge. Therefore, DEO, staff, and OOGA advocate
the adoption of a modffted Sb'V or levelized rate design which allocates most of the fixed
costs of delivering gas to a monthly flat fee, with the remaining fixed costs being recovered
through a variable or volumetric component (Staff Ex. 1 at 3436; Jt Ex. 1 at 4; Jt. Ex. 1-A),
The modified SPV proposal would be applied to DEO's GSS,and ECIS rate schedules and
would hmit eligibility to customers consuming less than 3,000 thousand cubic feet (mci)
per year. In addition, the proposal would be phased in over a two-year period (DEO Ex.
1.4 at 7).

Under this proposed modified SFV rate design, DEO's c=ent $5.70 and $4.38
resident9al fixed customer charges, as well as the $1.2355 and $1.1201 per mcf charges, for
DECYs East Ohio and West Ohio Divisions, respectively, would be eliminated. Instead,
residential customers would pay a flat monthly fee of $12.50 in year one and $15.40 in year
two, but with a corresponding lower usage component to recover the remaining fixed
distrtbution costs. Under the levelized rate design proposal, the monthly volumetric
charge in year one would be $0.648 per mcf for the first 50 mcf and $1.075 per mcf over 50
mcf. In year two, the volumetric charge would be $0.378 per mcf for the first 50 mcf and
$0.627 per mcf over 50 mcf (Staff Ex. 1 at 34-36; Jt. Ex. 1 at 4; Jt. Ex. 1-A; DEO Ex. 1-4 at 7-
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8) 3 According to DEO, the proposal is termed a"modified" SFV because the rates
proposed in )oint Exhibit 1-A do not recover aJl of DE(Ys fixed costs in the fixed monthly
customer charge. DEO explains that, under the modified SFV, for the average customer
using 99.1 mcf per year, only 71 percent of the annual base rate revenues will be provided
by the $12.50 fixed monthly charge and, in year two, only 84 percent of the annual base
rate revenues will be provided by the $15,40 monthly charge (DEO Ex. 1.4 at 8).

The modified SFV rate design is opposed lyy OCC, Citizens' Coalition, Cleveland,
and OPAE, who advocate for keeping the current low residential customer charge and
high volumetric rates. `rhey argue that, if a decoupling mechanism is to be adopted, the
appropriate design is a decoupling rider, such as the SRR that was initially proposed in
DEO's application, rather than the modified SFV or levelized rate design recommended by
DEO, staff, and OOGA (Jt Ex. 1 at 4; OCC Br. at 3). The rema'vvng parties in this case take
no position on the rate design issue (Jt. F.x. l at 4).

DEO states that there are no statutory provisions expressly related to rate design.
The company notes that both the SFV approach advocated by staff, DEO, and OOGA, and
the rider approach advocated by the consumer groups are consistent with the resuIts of
the cost-of-service study, provide DEO with its revenue requirement, and do not violate
any statute or decision of the Ohio Supreme Court. Therefore, DEO submits that the
Commission should decide which rate design is best by considering which is most
consistent with the fundamental regulatory principles and policies of the Commission
(DEO Br. at 2-3). DEO's witness, Mr. Murphy, testified that DEO's operation and
mafntenance expenses, as well as other elements of the cost of service for the company, are
predominantly fixed in nature and do not vary with usage (DEO Ex.1.4 at 9). According
to staff, the distribution facilities required to serve a small residence are, typicaUy, the
same as those required to service a large residence (Staff Ex. 1 at 34). DEO and staff
submit that the 5FV rate design is more consistent with the principle of cost causation,
which supports recovering the fixed costs in a more fixed manner (Tr. IV at 83; DEO Br. at
5; Staff Ex. 1 at 34). DEO points out that the SRR rate design advocated by the consumer
groups requires customers to pay a higher portion of the fixed costs during the heating
season, which is inconsistent with the manner in which the costs are incurred; therefore,
DEO posits that the rider design does not embody the degree of cost causation inherent in
the SPV rate design (DEO Br. at 6). Mr. Murphy points out that the current $5.70 fixed
charge provides only 30 percent recovery of the company's authorized base rate revenue
(Tr. IV at 89). However, under the SFV rate design, in year two, DEO will recover 84
percent of it base rate revenues in the fixed charge (DEO 1.4 at 8). To ensure that DEO is
financially stable and able to invest in its pipeline system, OOGA states that it is essential

3 On October 10, 2008, DEO, staff, and OOGA filed a letter clarifyuig that the volumetric charge9 set forth
in JE Ex 1-A were updated in the proposed tariffs f=7ed on October 8, 2008, to reflect the revenue
reqnirement agreed Eo in the stipulation.
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that DEO's fixed costs for operating and maintaining its system be separated from the
costs for the volume of gas transported, and points out that this is accomplished by the
SFV rate design (OOGA Br. at 5), In addition, DEO, staff, and OOGA note that the
modified SFV is consistent with the levelized rate design approved by the Commission in
In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in Rates, for Approval
of an Alternative Rate Plan for Gas Distribution Selvice, and for Approval to Change Accounting
Methods, Case Nos. 07,589-GA-AIR, 07-590-GA-ALT, and 07-591-GA-AAM, Opinion and
Order (May 28, 2008) (Duke) (DEO Ex. 1.4 at 8-9; Staff Br. at 2; OOCA Br. at 4).

Finally, OPAE maintains that the SFV rate design undermines the traditional
regulatory balance and renders the utility virtually risk free by allowing DEO to recover 84
percent of its revenue requirement in year two (OPAE Br. at 6). However, DEO argues
that it faces economic risks under the SFV rate design, citing, as an example, the fact that
three out of four of DEO's largest customers flled for bankruptcy (Tr. VI at 43). In
addition, DEO submits that the reduced rate of return found in the stipulation reflects the

reduced risk to the company (Tr. VI at 47).

2. Conservation

OCC, OPAE, Cleveland, and Citizens' Coalition argue against the SFV rate design,

stating that it violates Sections 4929.02 and 4905.70, Revised Code, and the state policy to

promote conservation (OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 3; Cit. Coal. Br. at 9 and

12). OCC, OPAE, and Cleveland believe that the SFV rate design provides a disincentive
for conservation and decreases the natural gas price signal that encourages customers to

conserve (OCC Ex. 21 at 10-11; OCC Br, at 2; OPAS Br. at 3; Qeve. Br. at 9-10).

Furthermore, Cleveland argues that approval of the SFV rate design will impede the

development of DSM innovation in Ohio (Cleve. Br. at 10). OCC, OPAE, and Cleveland

beZieve that the SFV proposal penalizes those customers who made energy efficiency
investments and leads to less energy efficiency by lessenfng consumer incentives for self-

initiated effici.ency and inereases the period of time for payback on the investments in hard

economic times (OCC Ex. 21 at 13-15; OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 7).

According to Cleveland, the fixed cost nature of the SFV rate design diminishes the value
of a customer's reduction in consumption through energy conservation, because a smaller
amount of the customer's bill is determined by the volumetric rate (Cleve. Br. at 7). OCC
believes that because the SFV rate design reduces costs to high-use customers, those

customers will be encouraged to use more gas (OCC Reply Br. at 8).

In response to the allegation that a reduction in the variable rate will render
conservation futile, DEO and staff argue that the gas cost is, and will recnain, the largest
charge on most bills and, thus, will be the primary driver for customers' conservation
decisions (DEO Br, at 7; Staff Ex. 3 at 3-4). DEO points out that OCC's witness, Mr.
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Radigan, agrees that the total bill is the "biggest driver of usage decision" (DEO 13r. at 7;
Tr. V at 23). Therefore, DEO reasons that conservation is not discouraged by the SFV rate
design and conserving customers will reap the full value of gas cost savings under this
rate design (DSO Br. at 7). Staff also notes that, if the volumetric rate is artificially inflated
beyond its cost basis, as is the case with the SRR proposal, a customer's analysis of the
payback for conservation is skewed, which will cause the customer to overinvest in
conservation, thus exacerbating the underrecovery of DEO's fixed costs (Staff Ex. 3 at 4-5).
DEO maintains that the SFV proposal accomplishes the goal set forth in Section 4929.02,
Revised Code, by aligning the interests of DEO and its customers with respect to energy
efficiency and conservation (DEO Br. at 10). DEO and staff argue that, by lessening the tie
between a customer's usage and DEO's revenues, the SW rate design eliminates the
primary disincentive to DECYs support of conservation measures (DEO Br. at 10; Staff Ex.
3 at 5). DEO contends that its willingness to nearly triple its DSM funding pursuant to the
stipulation is evidence that the SFV better aligns DEO's interest in promoting conservation
with that of its customers than does the SRR alternative promoted by the consumer groups
(DEO Br. at 10).

3. Price Signals and Simplicity

DEO believes that the SFV proposal further supports the policy goals of Section
4929.02, Revised Code, because the more accurate price signals will improve market
operation and customer participation. DEO also notes that, consistent with Section
4929.02, Revised Code, the SFV rate design will avoid subsidies, such as the subsidization
of conservation services and of low-usage customers by normal- and high-usage
customers, which would occur under the SRR proposal (DEO Br. at 11-12).

Furthermore, DEO contends that the SFV model advances the state energy policy,
as modified by Am. Sub. Senate Bill No. 221, which was signed into law May 1, 2008 (DEO
Ex. 1.4 at 8). DEO and staff believe that the SFV rate design sends better price signals to
customers (DEO Ex. 1.4 at 9; Staff Br. at 4). As DEO explains, the company's non-gas costs
are primarily fixed and the SFV rate design would accurately communicate to customers
the fact that DEO's costs to serve them are primarily fixed. On the other hand, according
to DEO, the current rate design sends the misleading price signal that the company's costs
vary with monthly usage. According to DEO, this misleading signal would not be cured if
the rider advocated by the consumer groups is adopted (DEO Br. at 6). In addition, DEO
avers that the inevitability of true-ups associated with the SRR makes it more difficult for
customers to make decisions based on the price of distribution. For example, with the SRR,
a customer saving in one period by conserving may have to pay a rate increase in a
subsequent period in order to offset the impact on the base rate revenues (DEO Ex.1.4 at
10; DEO Br. at 7).
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DEO offers that the SFV rate design is straightforward and achieves simplicity
because a fixed charge collects most fixed costs and a per-unit charge mostly collects costs
that vary with usage (DEO Br. at 8). DFA points out that OCC's witness, Mr. Radigan,
agrees that levelized rates are easier for customers to understand and that a decoupling
rider is harder to explain that the SFV rate design (Tr. V at 21; DEO Br. at 9). DEO and
staff note that not only is the rider proposal hard to explain but it is complex to execute
because it wiil require additional, and potential contentious, proceedings before the
Commission (DEO Br. at 9; Staff Ex. 3 at 6). In addition, staff notes that the SFV approach
eliminates the need for carrying charges associated with deferred recoveries, such as those
required by the SRR proposal (Staff Ex. 3 at 6; Staff Br. at 2).

4. Customer Usage

With regard to customer use, DEO advocates that the modified SFV rate design is
preferable to the SRR supported by the consumer groups because the 5FV design
addresses the issue of declining use per customer by permitting a greater recovery of fixed
charges in a demand rate rather than a usage rate (DEO Ex. 1.4 at 8; Tr. VI at 12).
According to DEO's witness, Mr. Murphy, "DECYs average weather-normalized use per

customer ("UPC") declined at a moderate rate of 1-2% per year until prices began to rise
substantially, culminating in a year-over-year UPC decline of over 6% when prices
reached their alI-tfine peak during the 2005-2006 winter..." (DEO Ex 1.0 at 41). Staff agrees
that the continued deterioration in consumption results in DEO underrecovering revenues
associated with fixed costs (Staff Ex.1 at 34).

OPAE and OCC argue that neither D$O nor the staff supports the assertion that
declines in the customer usage per capita resulted in DEO failing to meet the revenue
requirement authorized in DEO's prior rate case, let alone the new revenue requirement.
OPAE believes that there is no justification for an SFV rate design other than a financial
advantage for DEO (OPAE Br. at 2; OCC Reply Br. at 5).

OCC is concerned that low-usage customers may drop off the system if the SFV rate

design is approved (OCC Ex. 21 at 12-13; OCC Br. at 2). If this occurs, OCC contends that

DEO will lose revenues, which it will attempt to collect from the remaining customers in a

future rate case (OCC Reply Br. at 5-7). Cleveland points to Mr. Radigan's testimony to
support its contentlon that low-usage customers will bear a disproportionately greater
increase in their natural gas bills if they maintain their current usage pattems (Cleve. Br. at

8; OCC Ex. 21 at 12). Cleveland believes that this could have an even greater impact on
low-income and elderly customers with fixed incomes (Geve. Br. at 8). According to

OC.,C, the SFV rate design is regressive toward low-usage customers, some of which are
low- or fixed-income customers (OCC Ex. 21 at 11-12; OCC Br. at 2). Furthermore, OCC
subnvts that the SFV rate design results in low-usage residential customers, who will see
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an increase in their fixed monthly charge, subsidizing high-usage non-residential
customers, who will see a decrease in their fixed monthly charge (OCC Br. at 9-10).
Cleveland states that it opposes any rate design which, in the event customers conserve
gas or are low-use customers, guarantees DEO recovery (Qeve. Br. at 3).

5. Impact on Low-Income Customers

Turning now to the concern for low-income customers, OPAE argues that low-
income users will be harmed if the SFV rate design is adopted. Furthermore, OPAE
believes that adoption of the SFV rate design will create pressure for low-income
customers that have not previously sought assistance to request it (OPAE Br. at 5).

DEO states that the average usage for DEO's residential customers is 99.1 mcf per
year and the average usage for DEO's PIPP customers is 131 mcf per year (Tr. IV at 18-19).
DEO argues that the record reflects that both PIPP and non-PIPP low-income customers
use more gas than the average residentfal DEO customer uses (DEO Reply Br. at 10). Using
the average PIPP usage as a proxy for low-income customers, staff witness Steve Puican
testified that, on average, low-income customers in DECYs territory are not low-usage
customers. Therefore, staff concludes that, because low-income customers are more likely
to be high-usage customers, it is reasonable to conclude that low-income customers are
more likely to actuaily benefit from the SFV rate design (Staff Ex. 3 at 7; Staff Br. at 14).

OCC disagrees with staff's assumption that the average usage of PIPP customers is
an appropriate proxy for the average usage of non-P1PP Iow-income customers (Staff Ex. 3
at 7; OCC Br. at 11). OCC witness Colton, referring to data from the United States Census
Bureau, United States Department of Energy, Deparfinent of Labor, and the Energy
Information Administration, counters that PIPP is not an appropriate proxy for low
income customer usage (OCC Ex. 22 at 10-36; OCC.Br. at 11). Mr. Colton believes that, in
addition to the level of consumption to determine if the average low-income customer is a
low-usage customer, Mr. Puican should have considered the size and density of the
customers' housing units, because both are related to income level (OCC Ex. 22 at 34-35).
Citing W. Colton's testimony, Cleveland argues that, because of their limited means, low-
income customers likely live in smaller dwellings and use less gas tltart wealthy
homeowners in larger homes (Cleve. Br at S; OCC Ex. 22 at 10-21). When looking at usage
and density, W. Colton concludes that the SFV rate design shifts costs from the higher-
income households to the iower-income households (OCC Ex. 22 at 34-35).

DEO rebuts OCCs argument stating that an analysis of a valid proxy for the low-
income non PIPP customers reveals that those custorners, on average, will save money in
the first year of the transition to SFV and see an increase of only $0.43 per month in year
two (DEO Ex. 1.5 at 4). DEO submits that the testimony and analysis of OCC's witness,

I
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Mr. Colton, should be rejected because it is fundamentaliy flawed in that it relied on
nationwide and statewide data that is not specific to DECYs territory and the facts in this
case. Further, DEO avers that Mr. Colton incorrectly assumes that annual gas
expenditures and consumption are equivalent (DEO Reply Br. at 13). OCC and OPAE
discount DEO's attempt to rebut Mr. Colton's conclusions (OCC Br. at 13; OPAB Br. at 4).

6. Cost-of-Service Study for GSS class

With regard to DEO's cost-of-service study for the GSS class, OCC argues that
DEO's study does not support charging GSS class customers uniform rates under the SFV
rate design- OCC explains that the GSS class is comprised of non-homogenous residential
and non-residential consumers with widely varying usage. OCC points out that the
average residential customer uses 99.1 mcf per year, the average non-residential customer
uses 390 mcf per year, and the largest consumption in the G5S class is in excess of 5,000
mcf per year (OCC Br. at 6-7; Tr. IV at 18). According to OCC, under the SFV rate design,
no user should pay more than their appropriately allocated share of fixed costs; however,
the record does not establiah that all customers in the GSS class place the same burden on
the system. OCC maintains that, without more detail in the cost-of-service study, it is
undetermined who is actually responsible for the fixed costs that are recovered through
the SFV rate design OCC believes that the same fixed charge should not be levied on the
residential customers and the non-residential large users, i.e., those in excess of 300 mcf
per year, in the GSS class. OCC advocates that a new class of service study should be done
which separates the customers in the GSS class into more homogeneous groups, OCC
notes that, while this cost-of-service study will be done prospectively pursuant to the
stipuiation, this future event will not help low-use residential customers harmed by the
SFV rate design (OCC Br. at 7-8).

DEO maintains that the 5FV rate design is supported by cost-of-service studies
(DEO Ex. 1.4 at 9). Contrary to OCC's assertions regarding the cost-of-service studies,
DEO states that OCC's witness Mr. Radigan, conceded that DEO's cost-of-service study
was reasonably conducted and followed generally accepted guidelines for such studies
(OCC Ex. 21 a 21). Furthermore, DEO's witness Andrews believes that, if any subsidy is
taking place, It is the non-residential customers within the GSS class that are subsidizing
the residential customers (Tr. I at 235 and 237). In fact, according to Mr. Andrews, the
inclusion of the non-residential customers in the GSS clasa is a benefit to the residential
customers because it ends up lowering the costs to serve the GSS class as a whole (Tr. I at
219).
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7. Gradualism

Referring to the doctrine of gradualisrn, according to OCC, this doctrine of rate
design will be violated if the SFV concept is approved (OCC Ex. 21 at 15-17; OCC Br. at 2).
OCC states that the increase of the customer charge, by $8.12 in year one and $11.02 in
year two, wi11 cause harm to DEO's residential customers and the regulatory process.
OCC, the Citizens' Coalition, and Cleveland argue that, in deciding the rate design issue,
the Commission should take into consideration the public outcry at the local public
hearings and in the letters submitted in these dockets that oppose the SFV rate design
(OCC Br. at 14; Cit. Coal. Br. at 1; Cleve. Br. at 5). The Citizens' Coalition submits that the
Commission should take into consideration the fragile economic situations of DEO's
customers, as evidenced in the testimony provided at the public hearings, when deciding
if the customers should be subject to the rate shock that the Citizens' Coalition maintains
will be caused by adoption of the SFV rate design (Cit. Coal. Br. at 6). OCC also maintains
that the SFV rate design will have a more extreme impact on customer bills than would the
SRR decoupling proposal which provides for the reconciliation of revenue (OCC Ex. 21 at
17-19; OCC Br. at 2). OPAE states that the SRR strikes an appropriate balance between the
customers who deserve a refund when increased sales result in over-earning, while at the
same time protecting DEO from reductions in saies due to weather, conservation,
efficiency, and price volatility (OPAE Br. at 7).

DEO and staff advocate that the SFV proposal contains measures that satisfy the
principle of gradualism. DEO submits. that the two-year phase-in of the 5FV,rates will
give the affected customers an opportunity to adjust to the elirnination of past subsidies.
Piuthermore, DEO and staff emphasize that, under the SFV proposed rates, DEO wi11 only
be recovering 84 percent of its annual base-rate revenues in year two and 16 percent of the
fixed costs will still remain in the volumetric rates (DEO Br. at 12-13; DEO Ex.1.4 at 8; Staff
Br. at 12). In addition, DEO notes that the increase in funding for DSM spending set forth
in the stipulation from $3,500,000 to $9,500,000, with an additional $1,200,000 supporting
low-income programs and consumers, is another way the potential impact of the SFV
proposal is being mitigated (DEO Br. at 13).

E. Consideration of the Rate Design Issue

The Commission notes initially that the parties in these proceedings agree that
DEO's rates are no longer sufficient to yield a reasonable compensation for the services
rendered by the company. Purthermore, there is also no dispute in this case as to the
amount of the increase in revenues needed to allow DEO to earn a fair rate of return on its
investment Qt. Ex.1 at 3).

The orly issue left for the Commission to decide is the design of the rates that DEO
should bill to G5S/ECTS customers in order to collect the revenues agreed to in the



07-829-GA-AIRet al. -22-

settlement. Several months ago, we were faced with this same issue in the Duke case and,
in that case, we determined that it was time to reevaluate traditional natural gas rate
design. In the past, natural gas utilities provided both the natural gas itself and the
infrastructure and services to deliver it. Now customers can choose a natural gas supplier
separate from the distribution utility which delivers it Historically, natural gas rate
design included a modest customer charge which only covered a portion of the fixed costs,
such as metering charges, but recovered other fixed charges through a volumetric rate that
added to the cost of the natural gas itself. We also noted in Duke, as we do in these cases,
that conditions in the natural gas industry have.changed markedly in the past several
years. The natural gas market is now characterized by volatile and sustained price
increases, causing customers to increase their efforts to conserve gas. The evidence of
record documents the sales-per-customer trend in recent years and reflects that, when
prices began to rise substantially, DEO's average weather-normalized use per customer
declined each year by over six percent (DEO Ex 1.0 at 41; Staff Ex. 1 at 34). Under
traditional rate design, the ability of a utility, like DEO, to recover its fixed costs of
providing service hinges in large part on its actual sales, even though the company's costs
remain fairly constant regardless of how much gas is sold. Thus, a negative trend in sales
has a corresponding negative effect on DEO's ongoing fuiancial stability, its ability to
attract new capital to invest in its network, and its incentive to encourage energy efficiency
and conservation.

The Commiznion has determined previously, and does so again today, that a rate
design which separates or "decouples" a gas company's recovery of its cost of delivering
the gas from the amount of gas customers actually consume is necessary to align the new
market realities with important regulatory objectives. We believe it is in the interest of all
customers that DEO has adequate and stable revenues to pay for the costs of its operations
and capital and to ensure the continued provision of safe and reliable service. We further
believe that there is a societal benefit to promoting conservation by removing from rate
design the current built-in incentive to increase gas sales. A rate design that prevents a
company from embracing energy conservation efforts is not in the public interest. A strict
application of cost causation would "decouple" throughput and recovery of fixed costs,
thus eliminating any disincentive to promote conservation.

Additionally, the stipulation provides $9,500,000 for DSM projects under the
stipulation is critical to our decision in this case Qt. Ex. 1, at 4). The Commission has long
recognized that conservation and efficiency should be an integral part of natural gas
policy. To that end, the Conunission has recognized that DSM program designs that are
cost-effective, produce demonstrable benefits, and produce a reasonable balance between
reducing total costs and mkimizing impacts on non-participants are consistent with
Ohio's econoamic and energy policy objectives. In the stipulation, the parties have agreed
to fund DSM programs for low-income customers as well as to convene, within two
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months, a DSM collaborative comprised of DEO, staff, OCC, OPAB, and representatives of
other parties. We laud the partfes for this agreement and we encourage DEO to make
cost-effective weatherization and conservation programs avaIlable to all lo4v-income
consumers and to ramp up such programs as rapidly as reasonably practicable.
Furthermore, we encourage the collaborative to address additional opportunities to
achieve energy efficiency improvements and to consider programs which are not limited
to low-income residential consumers. As part of its review, the collaborative should
develop energy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayer impacts. The energy efficiency programs should also consider how best to
achieve net tatal resource cost and societal benefits; how to minimize unnecessary and
undue ratepayer impacts; how process and impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture what otherwise become lost
opportunities to achieve efficiency improvements in new buildings; how to minim;,e "free
ridership" and the perceived inequity resulting from the payment of incentives to those
who might adopt efficiency measures without such incentives; and how to integrate gas
DSM programs with other initiatives. Noting that the stipulation establishes a
collaborative and a threshold related to reasonable and prudent DSM spending above the
current $4,000,000 commitment, the Commission directs that the collaborative shall file a
report within nine months of this order, identffying the economic and achievable potential
for energy efficiency improvements and program designs to implement further reasonable
and prudent improvements in energy efficiency.

In evaluating whether the strict application of cost causation principles would
resal.t in a disproportfonate impact on economicaqy vulnerable customers, we consider
low-income users, some of whom may also be on fixed incomes. We are persuaded that
the majority of low-income customers actually use more natural gas, on average, than
those customers whose means place them above 175 percent of the federal poverty level.
Thus, low-income customers, on average, would actually enjoy lower bills under the strict
application of cost causation principles.

Having determined that a new decoupling rate design is appropriate, we must
decide which is the better choice of two methods: a levelized rate design (that is, SFV),
which recovers most fixed costs up front in a flat monthly fee, or a decoupling rider (that
is, SRR), which maintains a lower fixed customer charge and allows DEO to offset lower
sales through an adjustable rider.

On balance, the Commission finds that the modified SFV rate design advocated by
DEO, staff, and OOGA is preferable to a decoupling rider. Both methods would address
revenue and earnings stability issues in that the fixed costs of delivering gas to the home
will be recovered regardless of consumption. Each would also remove any disincentive by
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the company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs wi}1 be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, OPAE, the Citizens' Coalition, and
Cleveland, customers would still pay a higher portion of their fixed costs during the
heating season when their bills are already the highest, and the rates would be less
predictable since they could be adjusted each year to make up for lower-than-expected
sates.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparent]y see most of the costs that do not vary with
usage recovered through a flat monthly fee. As we noted in Duke, customers are
accustomed to fixed monthly bi31s for numerous other services, such as telephone, trash,
internet, and cable services. A decoupling rider, on the other hand, is much more
complicated and harder to explain to customers. It is difficult for customers to understand
why they have to pay more through a decoupling rider if they worked hard to reduce their
usage; the appearance is that the company is penalizing them for their conservation
efforts.

The Commission also believes that a levelized rate design sends better price signals
to consumers. Under the current rate structure, the rate for delivering the gas to the home
is orJy about 30 percent of the total bill; therefore, the largest portion of the bill, the other
70 percent, is for the gas that the cnetomer uses (Tr. IV at 89). This commodity portion, the
cost of the actual gas used, is the biggest driver of the amount of a customer's bi1l.
Therefore, we believe that the gas usage will still have the biggest influence on the price
signals received by the customers when making gas consumption decisions, and
customers will still receive the benefits of any conservation efforts in which they engage.
While we aclmowledge that there will be a modest increase in the payback period for
customer-initiated energy conservation measures with a levelized rate design, this result is
counterbalanced by the fact that the difference in the payback period is a direct resalt of
inequities within the existing rate design that cause higher-use customers to pay more of
their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost allocation among customers, regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or '
older housing stock„ will no longer have to pay their own fair share plus part of someone
else's fair share of the costs.
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We turn now to the issue raised by the parties regarding intra-class cost allocation.
The foundation of rate design is that each customer bears his or her proportionate share of
the costs for providing the utility services. We conclude that the costs at issue are
principally fixed. We are convinced that, while no cost of service analysis can perfectly
allocate costs, a strict cost causation analysis of the facts in this matter leads to the
conclusion that each G5"5/ECTS customer should bear an equal proportion of the
distribution costs. We do note, however, that, while the GSS/ECTS rate classes could be
more precisely drawn, to the extent that there is an intra-class subsidy there is evidence
that it may be from nonresidential users to residential users.

Our analysis does not end there, however. Before strictly applying cost causation,
we must consider and balance other important public policy outcomes of rate design
Would strict application of cost causation discourage conservation? Would it
disproportionately impact economicaIly vulnerable consumers, including both low-
income customers and those on a fixed income? Will customers understand the rate
design? Does it generate accurate price signals? Can it be implemented without rate
shock - that is, with sensitivity to gradualism? On balance, what style of rate design wiII
result in the best package of possible public policy outcomes?

We find today that it Is in the public interest to move to a levelized rate design as
soon as practicable. DEO and the staff have proposed a modified SFV rate design to be
adopted over two years. We find that the first two years of that schedule should be,
adopted. In adopting this portion of their joint recommendation, we note that
continuation of the inclining block volumetric rate will exacerbate any intra-claas subsidy
between nonresidential and residential users. It wiil, however, also provide modest
incentive for customer-initiated conservatfon measures. As there is some agreement that
this is a reasonable step toward a levelized rate design, we adopt the proposal for the first
two years only. However, the Commission continues to believe that an expeditious
transition to a full straight fiiced variable rate design is the appropriate approach and notes
that the phased-in rates provided in the stipulation wiU allow DEO to recover only 84
percent of its fixed costs in the fixed distribution service charge during the second year
and beyond.

Therefore, the Commission is approving the first two years of this transition,
however, prior to approval of rates for rates of the third year and beyond the Conunission
believes that a review of the cost allocation methodologies for the GSS/ECTS classes4 is
appropriate. Therefore, DEO is directed to complete the cost allocation study required in
the stipulation within 90 days of this order. Upon completiory DEO should submit a
report and recommendation regarding whether the GSS/ECrS classes are appropriately
comprised of both residential and nonresidential customers or whether the classes should
be split. DEO shall also provide, if the recommendation is to split the classes, a
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recommended cost alexation per dass. Upon review of the cost allocation study, the
Commission will be establishing a process that will be foUowed to determine the
appropriate rates in year three and beyond, as soon as practicable.

The Commission is sensitive to the impact of any rate increase on customers,
especially during these tough economic times. We believe that the modified SFV rate
design is a move toward correcting the traditional design inequities, while mitigating the
impact of the new rates on residential customers, by maintaining a volumetric component
to the rates for this first year. The additional cost allocation information will provide us
the opportunity to reassess whether it is appropriate to separate the residential and non-
residential consumers in these classes before establishing rates for the second year and
beyond. However, even with these measures, we are concerned with the impact on low-
income, low-use customers.

As noted in the Duke case, the Commission recognizes that, with this change to rate
design, as with any change, there will be some customers who will be better off and some
customers who will be worse off, as compared with the existing rate design. The levelized
rate design will impact low-usage customers more, since they have not been paying the
entirety of their fixed costs under the existing rate design. Higher-use customers, who
have been overpaying their fixed costs, will actually experience a rate reduction.
Customers in the middle ranges will see only the impact of the increase agreed to by the
parties; they will see no additional impact as a result of the Commission choosing the
levelized rate design.

The Commission is c-oncerned with the impact that the change in rate structure wilf
have on some DEO customers who are low-income, low-use customers. One of the major
concerns raised by customers at the local hearings held in these matters was the effect a
levelized rate design would have on low-use customers with low incomes. As a result, the
Commission believes that some relief is warranted for this class of customers. In the Duke
case, we approved a pilot program available to a specified number of eligible customers,
in order to provide incentives for low-income customers to conserve and to avoid
penalizing low-income customers who wish to stay off of programs such as P1PP. We
emphasized in the Duke case that the implementation of the pilot program was important
to our decision to adopt a levelized rate design in that case. Therefore, the Commission
finds that DEO should likewise implement a one-year low-income pilot program aimed at
helping low-income, low-use customers pay their billss.

As in the Duke case, the customers in the low-income pilot program shall be non-
PIPP low-usage customers, verified at or below 175 percent of the poverty leveL DEO's
program should provide a four-dollar, monthly discount to cushion much of the impact
on qualifying customers. This pilot program should be made available one year to the
first 5,000 eligible cnstomers. DEO, in consultation with staff and the patties, shall
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establish eligibility qualifications for this program by first detemiining and setting the
maximum low-usage volume projected to result in the inclusion of 5,000 low-income
customers who are debermined to be at or below 175 percent of the poverty level. The
Commission expects that DEO will promote this program such that, to the fullest extent
practicable, the program is fully enrolled with 5,000 customers. Following the end of the
pilot program, the Commission will evaluate the program for its effectiveness in
addressing our concerns relative to the impact on low-use, low-income customers.

In addition, the Commission is cognizant of the reduction in risk assumed by the
company as a result of the rate designapproved by the Commission. This, in conjunction
with the testimony heard in local hearings and, most importantly, taking notice of
deteriorating economic conditions, leads us to alter downward the approved rate of return
by 20 basis points, to 8.29 percent.

As a final matter pertaining to the rate design, the Commission would note that
OCC makes the argument in its brief that DEO failed to request approval of the SFV rate
design in its initial application and failed to provide adequate notice to its customers of
the SFV rate design, as required by Sections 4909.18, 4909.19, and 4904.43, Revised Code
(OCC Br. at 2-3). DEO and staff point out that the SFV rate design was not proposed in
the application, but was recommended by the staff in the staff report that was issued eight
months after the application was filed. Therefore, DEO and staff maintain that the statute
did not require that the notice of the application reference the SFV and that the authority
relied on by OCC is inapplicable (DEO Reply Br. at 1-2; Staff Reply Br. at 2-3). The
Commission agrees that the support cited by OCC in its brief is not applicable. As OCC
pointed out in its brief, Section 4909.18, Revised Code, requires that the substance of
DEO's initial application be disclosed In the publication (OCC Br. at 5). Essentially, OCC
is maintaining that, in order to comply with the statute, the company must republish
notice simply because the company is now supporting the staff's proposal in the ataff
report of investigation in this case. The Corrunission finds. that OCC's contention is
without merit. Furthermore, as OCC acknowledges in its brief, the notice for public
hearing did appropriately state that one of the issues in the case was the rate design and
included straight fixed variable (OCC Br. at 6),

111, RATE DETERIVIINANTS:

As proposed under the stipulation, the value of DEO's property used and useful in
the rendition of gas service as of the date certain is $1,404,744,493. The Commission finds
the rate base stipulated by the parties to be reasonable and proper, and adopts the
valuation of $1,404,744,493 as the rate base for purposes of these proceedings.

The stipulation recommends that rates be approved that would enable DEO to earn
a rate of return of 8.49 percent. As noted above, the Commission believes that the rate of
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return should be reduced by 20 basis points to 8.29 percent. The Commission finds that a
rate of return of 8.29 percent is fair and reasonable for DEO. We will, therefore, authorize
a rate of return of 8.29 percent for purposes of these cases.

Applying a rate of return of 8.29 percent to the value of the used and useful
property as of the date certain results in required operating income of $116,453,318. Under
the stipulation, the parties agreed that the adjusted operating income of DEO during the
test year was $93,250,390. This results in an income deficiency of $23,202,928, which, when
adjusted for uncollectibles and taxes, results in a revenue increase of $37,476,976.
Therefore, we find that a revenue increase of $37,476,976 is reasonable and should be

approved.

IV. TARIFFS:

As part of its investigation in this matter, the staff reviewed the company's various
rates and charges, and the provisions governing terms and conditions of service. On
October 8, 2008, the company filed proposed tariffs which reflect the agreement of the
parties to the stipulation. In addition, the tariffs filed on October 8, 2008, include
provisions for the modified SFV rate design proposed by DEO, staff, and OOGA. DEO
indicated that these proposed tariffs will be substantially identical to the final compliance
tariffs that will be filed with approved rates and appropriate effective dates inserted if the
final order does not require alteration of the tenns and conditions contained therein. The
Commission has reviewed the proposed tariffs and found that they correctly incorporate
the provisions of the stipulation and the modified SFV rate design. The proposed tariffs
filed on October 8, 2008, should be approved, subject to modification to reflect the rate of
return approved by this opinion and order. Therefore, the Commi.ssion finds that DEO
should file, in final form, four, complete, printed copies of the final tariff, as modified, with
the Commission's docketing division, consistent with this order. The effective date of the
increase shall be a date not earlier than the date upon which final tariffs are filed with the
Conunissfon and the date on which DEO files proposed tariffs addressing the low-income
pilot program. The new tariffs shall be effective for service rendered on or after such

effective date.

With regard to the tariffs addressing the low-income pilot program required by this
order, the Commission finds that DEO should file proposed revised tariffs in accordance
with our directives for this pilot, as set forth in this order. Upon review of the tariffs, the
Commission will issue an entry approving the tariffs implementing the pilot program.

FINDINGS OF FACT:

(1) On July 20, 2007, DEO filed a notice of intent to file an
application for an increase in rates. In that notice, the company
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requested a test year beginning January 1, 2007, and ending
December 31, 2007, with a date certain of March 31, 2007.

(2) By Commission entry issued August 15, 2007, th.e test year and
date certain were approved.

(3) On August 30, 2007, DEO filed applications requesting approval
for an increase in gas distribution rates, for an alternative rate
plan for its gas distribution service, and to modify certain
accounting methods, 07-829, 07-829, 07-830, and 07-831,
respectively. On December 13, 2006, DEO filed an application,
06-1453, for approval of an automatic adjustment mechanism,
associated with the deployment of AMR equipment. On
February 22,2008, DEO filed an application, 08-169 for approval
of an automatic adjustment mechanism to recover costs
associated with its PIR program. By entry of April 9, 2008, the
Commission, inter alia, granted DEO's request to consolidate
these five cases.

(4) The Commission granted intervention to Citizens Coalition,
OEG, 1GS, Dominion Retail, Stand, Local G555, Integrys,
OOCA, OCC, OPAE, IEU-Ohio, and Cleveland. On June 19,
2008, and July 28, 2008, IEU-Ohio and OEG, respectively, filed
notices of withdrawal from ihese proceedings.

(5) The Commission granted a motion to admit David C. Rinebolt
to practice pro hac vice on behalf of OPAE,

(6) On May 23, 2008, the report of conclusion and
recommendations of the financial audit of DEO by Blue Ridge
Consulting Services, Inc., was filed.

(7)

(8)

(9)

On June 12, 2008, staff filed its written report of investigation
with the Conunission in 07-829, 07-830, 07-831, and 06-1453.

Objections to the staff report in 07-829, 07-830, 07-831, and
06-1453 were filed by Cleveland, DEO, OCC, Citizens Coalition,
Integrys, and OPAE.

On June 12, 2008, staff filed its written report of investigation of
08-169 with the Commission.
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(10) Objections to the staff report in 08-169 were filed by DEO and
OCC.

(11) Local public hearings were held as follows: Youngstown on
July 28, 2008 and August 19, 2008; i.ima on July 29, 2008; Canton
on July 31, 2008; Akron on July 31, 2008, and August 21, 2008;
Cleveland on August 4, 2008; Geneva on August 4, 2008;
Marietta on August 5, 2008; and Garfield Heights on August 18,
2008.

(12) DEO published notice of the local public hearings and the
evidentiary hearing.

(13) A prehearing conference was held on July 8, 2008.

(14) The evidentiary hearing commenced on August 1, 2008, and
concluded on August 27, 2008.

(15) On August 22, 2008, as supplemented on October 14, 2008, a
stipulation was filed in these matters which resolved all
outstanding issues except the issue of rate design. Signatories
to the stipulation include DEO, staff, OCC, OPAE, Citizens'
Coalition, OOGA, Stand, and Cleveland.

(16) lnitial briefs were filed by OCC, DEO, OPAE, Cleveland,
Neighborhood Coalitiorx, OC)GA, and staff on September 10,
2008. Reply briefs were filed by DEO, staff, OCC, OPAE,
OOC'A, and Cleveland on September 16, 2008.

(17) An oral argument was held before the Commission on
September 24, 2008, on the issue of rate design.

(18) The company filed proposed revised tariffs and proof of
publication of the application and the hearings.

(19) The value of all of the company's property used and useful for
the rendition of service to its customers affected by this
application, determined in accordance with Section 4909.15,
Revised Code, is not less than $1,404,744,493.
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Applying a rate of return of 8.29 percent results in required
operating income of $116,453,318. Under the stipulation, the
parties agreed that the adjusted test year operating income was
$93,250,390. This results in an income deficiency of $23,202,928,
which, when adjusted for uncollectibles and taxes, results in a
revenue increase of $37,476,976.

(21) DEUs proposed revised tariffs are consistent with the
discussion and findings set forth in this opinion and order and
shall be approved, except for modffication based on our
adjustment of the rate of return. DEO shall file in final form,
four, complete printed copies of the final tariff consistent with
this order.

(22) DEO should file proposed revised tariffs addressing the low-
income pilot program-

DEO should conduct a review and report back to the staff
within 180 days on the technical capability of DECYs advanced
metering system.

(24) That the DSM collaborative should file a report within nine
months of this order identifying the economic and achievable
potential for energy efficiency improvements and program
designs to implement further reasonable and prudent
improvements in energy efficiency.

COiVCZUSIONS OF LAW:

(1)

(2)

DEO is natural gas company as deffned by Section
4905.03(A)(6), Revised Code, and a public utility as defined by
Section 4905.02, Revised Code.

The company's application was filed pursuant to, and this
Commission has jurisdiction of the application under, the
provisions of Sections 4909.17, 4909.18, and 4909.19, Revised
Code, and Chapter 4929, Revised Code, and the application
complies with the requirements of these statutes.

-31-
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(3) Staff investigations were conducted and reports duly filed and
mailed, and public hearings held herein, the written notice of
which complied with the requirements of Sections 4909.19 and
4903.083, Revised Code.

(4) The stipulation submitted by the parties, as modified on this
opinion and order, is reasonable and, as indicated herein, shall
be adopted.

(5) The existing rates and charges for service are insufficient to
provide the applicant with adequate net annual compensation
and return on its property used and useful in the provision of
service.

(6) A rate of return of 8.29 percent is fair and reasonable under the
circumstances of this case and is sufficient to provide the
applicant just compensation and return on its property used
and useful in the provision of service to its customers.

(7) The company is authorized to withdraw its current tariffs and
to file, in final form, revised tariffs which the Commission has
approved herein.

ORDER:

Itis, therefore,

ORDERED, That the joint stipulation filed on August 22, 2008, as modified in this
opinion and order, be approved in accordance with this opinion and order. It is, further,

ORDERED, That, in accordance with this opinion and order, DEO conduct a review
and report back to the staff within 180 days on the technical capability of DEO's advanced
metering system. It is, further,

ORDERED, That the application of DEO for authority to increase its rates and
charges for service be granted to the extent provided in this opinion and order. it is,
further,

ORDERED, Tbat, consistent with this opinion and order DEO shall file a cost of
service study within 90 days. It is, further,
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Oi '.ED, That, consister- with this opinion and order, the DSM callaborative file
a report in nine months of this order identifying the economic and achievable
potential nergy efficiency in rovements and program designs to implement further
reasonab= I prudent improvec, .rmts in energy efficiency. It is, further,

OF :ED, That DEO imp zment a one-year low-income pilot program consistent
with this ion and order and de proposed revised tariffs addressing the low-income
pilot pro} . It, is further,

OF ED, That DEO be aii thorized to file in final form four complete copies of the
tariff con t with this opinion ,nd order (other than the requirement for a low-income
pilot pro, and to cancel and =I: ithdraw its superseded tariffs. DEO shall file one copy
in its TR :^xt (or may make such filing electronically as directed in Case No. 06-900-
AU-WVF one copy in this case docket. The remaining two copies shall be designated
for distrit i to the Rates and Tariffs, Energy and Water Division of the Coxnmfssion s
Utilities I rtment. It is, further,

OR ED, That the effective date of the new tariffs shall be a date not earlier than
all of the : ving: the date of this opinion and order; the date upon which four complete,
printed c< , of final tariffs are filed with the Commission; and the date on which DFA
files prop i tariffs addressing the low-income pilot program. The new tariffs sha13 be
effective t -!rvice rendered on or after such effective date. It is, further,

OR. RED, That DEO shall notify all affected customers via a bill message or via a
bill insert hin 30 days of the effective date of the tariffs. A copy of the customer notice
shall be st ;itted to the Commission's Service Monitoring and Enforcement Department,
Reliability d Service Analysis Division, at least 10 days prior to its distribution to
customers is, further,

OR' RED, That nothing in this opinion and order shall be binding upon the
Commissi( in any future proceeding or investigadon involving the justness or
reasonablc= ss of any rate, charge, rule, or regulation. It is, further,
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ORDERfiD, That a copy of this opinion and order be served on all parties of record.

THE PUBLIC UTILTTIHS COMMISSION OF OHIO

Pau1 A. Centolella

Valerie A. Lemmie

CMTP/SEF:ct

F.ntered in the Journal

OCT 15 2008

Ch [ L. Roberto

ftene(! J. Jenkins
Secretary
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BEFORE '

THE PUBIIC UTQ ITIES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Inaease Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

in the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a pipeline
Infrastruchue Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

ENTRY

The Commission finds:

Case No. 07-829-GA-AIR

)
) Case No. 07-830-GA-ALT
)
)

)
) Case No. 07-831-GA-AAM
)
)

Case No. 08-169-GA-ALT

)
)
) Case No. 06-1453-GA-UNC

)
)
)

(1) This Commission's October 15, 2008, Opinion and Order
authorized The East Ohio Gas Company d/b/a/Dominion East
Ohio (DEO) to file, for Commission review and approval, four
complete copies of tariffs to effectuate the low-income pilat
program ordered by the Commission in that Opinion and Order.

,1'Sla 1> Co 1..:u'_ th^s - .. ypc'ril:as.4 ac6 an
aceurac:w and c--apleto r,,produatlon oE a ease file
9ocumant deliverod in the relular course of ^b,/u1 Ia^iqneqa^

Cechni_ian - Date Processed - ^Li 2 2 ,
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(2) In accordance with the Opinion and Order, DEO has submitted for
Commission review and approval four complete copies of its
proposed tariffs.

(3) Upon review, that Commission finds that DEO's proposed tariffs
are consistent with the Opinion and Order, except that, in
paragraph four of Origi.nal Sheet No. F-ECTS-LIi, the language
should be modifled bo read, "The following charges for this one-
year pilot program, limited to 5,000 customers, are effective for bills
rendered on or after . 2008.". Therefore, DEO's
proposed tariffs are approved with this modification.

It is, therefore,

ORDERED, That the DEO's proposed tariffs be approved, to the extent set forth
herein. It is, further,

ORDERED, That DEO be authorized to file in final form four complete, printed
copies of tariffs consistent with the findings of this Entry. DEO shall file one copy in its
TRP docket number (or may make such filing eiectronically as directed in Case No. 06-
900-AU-WVR), and one copy in this case docket. The remaining two copies shall be
designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Commission's Utilities Department. tt is, further,

ORDERED, That the effective date of the new tariffs shall be the date upon which
four complete, printed copies of final tariffs are filed with the Commission. The new
tariffs shall be effective for biRs rendered on or after such effective date. It is, further,

ORDERED, That nothing in this Entry shall be deemed to be binding upon this
Commission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rate, charge, rule or regulation. It is, further,

ORDF.RED, That a copy of this Entry be served upon all parties of record in this
case.
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THE PUBUC UTILITIBS COM.MISSION OF OEIO

Alan R Schriber, Chairman

Paul A. Centolella

Valerie A. Lemmie

MR:sm

Entered in the ]ournal

CT 22M

'l

Ronda Hirhn

Renei J: jenkins
Secretary
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.V

BEFORE
'CHE PUBLIC UTILITIES COMMISSION OF OHIO

[n the Matter of the Application of The East
Ohio Gas Company dJb/a Dotninion East
Ohio for Authority to lncrease Rates for its
Gas Distribution Service.

fn the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East
Ohio for'Approval of an Alternative Rate
Plan for its Gas Distribution Service.

[n the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Tnfrastntcture Replacement Program Through
an Automatic Adjustment Clause, And for
Certain Accounting Treatment.

In the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Automated
Meter Reading Deployment through an
Automatic Adjustment Clause, And for
Certain Accounting Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08- 169-GA-ALT

Case No. 06-1453-UNC

MOTION TO STAY IMPLEMENTATION OF RESIDENTIAL STAGE 2 TARIFFS;
BY

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL,
THE CITY OF CLEVELAND,

THE NEIGHBORHOOD ENVIRONMENTAL COALITION,
THE EMPOWERMENT CENTER OF GREATER CLEVELAND,

CLEVELAND HOUSING NETWORK,
THE CONSUMERS FOR FAIR UTILITY RATES,

AND OHIO PARTNERS FOR AFFORDABLE ENERGY

This is to cer.tify that the inages apqaaring are an
accurate azid cav.plets reproduction of a case file
document delivmred ia t:lu regu7ar course o busi:Aees.

'leahziician ^;5 t"`t t^te Proeearre3 l o
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The Office of the Ohio Consumers' Counsel ("OCC"), the City of Cleveland, a citizens

coalition comprised of the Neighborhood EnvirotunentaJ Coalition, the Empowerment Center of

Greater Cleveland, the Cleveland Housing Network, and the Consumers for Fair Utility Rates

("Citizens Coalition"), and Ohio Partners for Affordable Energy ("OPAE") (collectively "Joint

Consumer Advocates"), moves, pursuant to Ohio Adm. Code 4901-1-12, to stay the Public

Utilities Commission of Ohio ("Commission" or "PUCO") Opinion and Order ("Order")

implementing the Stage 2 Tariff Rate General Sales Service ("GSS") and Energy Choice

'rransportation Service ("ECTS") GSS and ECTS together ("Fariffs"), as submitted by The East

Ohio Gas Company d/b/a Dominion East Ohio ("DEO" or "the Company") in response to the

Commission's Order of October 15, 2008.1

The PUCO should stay the implementation of these Stage 2 Tariffs to avoid irreparable

harm to consumers and above all else, to serve the public interest in conservation and protecting

Ohio's low-income customers during these especially difficult economic times. Moreover, the

stay will protect consumers who were denied adequate notice and due process of this rate

increase.2

Therefore, in order to prevent imeparable harm to DEO's 1.2 million residential

customers and to properly realign DEO's rate design with the public interest, the Joint Constnner

Advocates respectfully request that the Commission grant this Motion to Stay of Stage 2 rates

during the appeal of this case.3 In order to protect DEO's residential consumers, Joint Consumer

Advocates seek a stay at the PUCO (and likely will also seek a stay from the Court). These

' Entry at 2(Marzh 19, 2008) (OCC is not seeking an expedited ruling because the Attoney Examiner established
an expedited schedule for the filing of Memorandum Contra of seven days.)

' Order at 14 (GSS/EGTS fixed monthly customer charge will 'mcrease from $12.50 (Year 1 or Stage 1) to $15.40
(Year 2 or Stage 2) (October 15, 2008).

'DCC v. PUCO, S.Ct. Cese No. 08-1837 (September 16, 2008)..



pleadings must be acted upon before the Stage 2 rate is scheduled to go into effect in October

2009. The reasons for granting the Joint Consumer Advocates' Motion are further set forth in

the attached Memorandum in Support.

Respectfully subtnitted,

JANINE L. MIODEN-OSTRANDER
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Case No. 08-169-GA-ALT

Case No. 06-1453-L1NC

l4iEMORANDUM IN SUPPORT

1. INTRODUCTION

On October 15, 2008, the Commission issued an Order which included the

approval of a modified residential rate design subject to the filing and approval of tariffs.

The Commission's modifications include tariffs which employ a straight-fixed variable

("SFV') rate design. A number of parties, including DEO, OCC, PUCO Staff, City of

1



Cleveland ("City"), the Citizens Coalition4 and Ohio Partners for AffoTdable Energy

("OPAE") among others reached a settlement agreement on most issues with the

exception of DF,O's rate design and the customer notice. This settleme.nt agreement was

not opposed by the other parties to the proceeding. The Order approved the settlement

agreement without modification. The Order ruled on the remaining issues of rate design

and notice, finding that an SFV rate design should be imphunentefl as patt of a two-stage

process. The Order also concluded that the customer notice of the resulting SFV rate

design substantially complied with the applicable statutes.5

On November 14, 2008, the Joint Constmier Advocates applied for rehearing of

the October 15, 2008 Order issued by the Public Utilities Commission of Ohio

("Connnission" or "PUCO"). Tluough this Joint Application for Rehearing, the Joint

Consumer Advocates sought to protect DEO's residential consumers from the

consequences of the SFV rate design ordered by the Commission.

The Joint Application for Rehearing by the Joint Consumer Advocates asserted

the following:

A. The Commission erred when it failed to comply with the
requirements of RC. 4903.09, and provide specific findings of fact
and written opinions that were supported by record evidence.

B. The Commission etted by approving a rate design for a two-year
transition period without establishing R.C. 4909.18 and R.C.
4909.19 as governing the process for determining the rate design
that will be implemented after the two-year transition period.

C. The Commission erred by approving a rate design that includes an
increase to the monthly residential customer charge without

`The Citizens Coalition consisted of: Neigbborhood Environntental Coalition, the EmpowermentCenter of
Greater Cleveland, the Cleveland Housing Network, and the Consumers for Fair Utility Ratas.

' Order at 27 (October 15, 2008).
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providing consumers adequate notice of the 5F'V rate design
pursuant to R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43.

D. The Conunission erred by approving an SFV rate design that
discourages customer conservation efforts in violation of R.C.
4929.05 and R.C. 4905.70.

E. The Commission erred by approving a rate design that
unreasonably violates prior Commission precedent and policy.

On December 19, 2008, the Commission denied the Joint Consumer Advocates

Application for Rehearing. Because the rejected Joint Application for Rehearing presents

the very real possibility of irreparable harm to residential consumers, and involves issues

of public interest, the Joint Consumer Advocates now respectfully request that the PUCO

grant the Motion to Stay the approval and implementation of the Stage 2 GSS and ECTS

Tariffs submitted by DEO.

On January 29, the Joint Consumer Advocates fi led a Joint Motion to Reopen the

Record in which the PUCO considered a distribution rate increase for DEO. The

Connnission was asked to reopen the record for the liniited purpose of taking additionat

evidence in the form of the updated cost-of-service study ("COSS") that DEO filed with

the PUCO on January 13, 2009. The PUCO has not yet ruled upon that Joint Motion.

Residential consumers will be irreparably harmed during the appeal process if

Stage 2 rates are implemented. The public interest is best served by protecting

consumers during the appellate processes; thus, the PUCO should grant this Motion to

Stay the implementation of the Stage 2 rates. Instead of pertnitting Stage 2 rates to go

into effect in October 2009, as proposed and approved by the Commission, the PUCO

should rule that Stage I rates will remain in effect until the final adjudication of the

appeal of this matter.

3



II. STANDARD OF REVIEW

Factors or "standards" that may be employed to evaluate a Motion to Stay were

presented by Ohio Supreme Court Justice Douglas in a dissenting opinion in MCI

Telecommunications Corp. v. Public Utilities Commission (1987);

These standards should include consideration of whether the seeker
of the stay has made a strong showing of the likelihood of
prevailing on the merits; whether the party seeking the stay has
shown that without a stay irreparable harm will be suffered;
whether or not, if the stay is issued, substantial hatm to other
parties would result; and, above all in these types of cases, where
lies the interest of the public 6

Although these standards have not been adopted by the Ohio Supreme Court, the PUCO

has relied upon these factors for determining whether to grant a stay of its own order.7

When these factors are applied to the circumstances in this case, it is clear that the PUCO

should stay the unplementation of DEO's Stage 2 GSS and ECTS Tariffs. The

arguments are set forth in detail below.

111. ARGUMENT

A. The Public Interest Lies In Encouraging Customers To Reduce
Individual Household Usage.

In a dissent in the Supreme Court case in which Justice Douglas recommended

standards for a stay of a PUCO decision, he noted that PUCO Orders "have effect on

everyone in this state -- individuals, business and industry."s That effect on customers is

more pronounced given the well documented economic challenges in DEO's service

' MCI Telecommunicattons Corp. v. Public Udlitlea Commission (1987), 31 Ohio St.3d604, 606, 510
N.E.2d 806

' In the Matter of the Application ofColumbus Southern Power Company for qpprovat of an E1ea7rtc
Security Plan; an Amendment to ib Corporate Separatton Plan; and Sale or'['ransfer of Certain
Generating Assets, Case No. 08-917-EL-SSO, Entry at 3(Match 30, 2009).

" MCI, 31 Ohio St.3d at 606.

4



territory where customers can ill afford increases in the essential services such as utilities

in general, and the supply of natural gas fuel in particular.9 It thus was fitting that Justice

Douglas, in articulating a standard for stays, emphasized that the most important

consideration is "above all in these types of cases, where lies the interest of the public"

and that "the public interest 11 is the ultimate important consideration for this court in

these types of cases.s10

The difficult economic times also serve to highlight the fact that, as pointed out in

the Application for Rehearing, through the SFV rate design, low-use, low-income

residential customers will subsidize larger, high-use commercial and industrial

customets.lt This is certainly not in the public interest. This stay would provide some

relief to customers who are already burdened by the fragile state of the economy by

allowing them to continue to pay Stage I rates, which include a greater volumetric charge

and a smaller fixed customer charge -- a general configuration that more appropriately

atigns the bill with the customer's usage. A stay; therefore, would further the public

interest.

hl addition, the state policy encouraging conservation and energy efficiency

efforts is contradicted by the Stage 2 rates -- rites that have a high customer charge with

a greatly reduced volumetric rate. The language of R.C. 4929.02(A)(4) encourages

"innovation and market access for cost-effective supply and demand side nattrral gas

services and goods." This policy is undermined by the SFV rate design's emphasis on

removing DEO's disincentive to promote conservation and demand side management,

9 DEO Ex. No.l. i (Mutphy Direct Testimony) at 21-22 (September 13, 2007).

10 MCI, 31 Ohio St.3d at 606.

" Joint Application for Rehearing at 9. See also, Joint Motion to Reopen thn Record at 5-7 (Januay 29,
2009.
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rather than providing DEO's residential customers with the necessary price signals that

would encourage energy efficiency investments such as the purchase of insulation and

other conservation retrofits. The Stage 2 rates further exacerbate this impact.

Furthenmore, the recent developments in high-efficiency furnaces and set-back

thermostats -- which promote conservation and energy efficiency -- were innovations that

were provided "market access" because individual consumers were motivated by the

effort to conserve and more efficiently utilize purebased fuel. The price signal from an

SFV design discourages individual conservation, because it extends the payback period

for conservation and efficiency retrofits and compromises their overall cost-effectiveness.

Again, the Stage 2 rates would further extend the payback period and reduce the positive

impact of conservation measures on customers' bills.

In addition to being contrary to state policy, discouraging energy conservation

means the PUCO is also out of compliance with R.C. 4905.70, which charges the

Comtnission with encouraging these kinds ofretrofits and innovations. The SFV rate

design reduces the demand for energy conservation retrofits and energy efficiency

innovations will be reduced in the DEO service territory by the Commission's approval

of the SFV design utilized in the Stage 2 rates. Therefore, the Joint Consumer

Advocates' vlotion to Stay the approval of the Stage 2 rates should be gratrted because it

is in the public interest.

B. Irreparable Harm will be Suffered by Residential Customers In the
Absence of Action by the Commission.

Hann is irreparable "when there eould he no plain, adequate and complete rernedy

at law for its occurrence and when any attempt at monetary restitution would be

6



`impossible, difficult, or incomptete."12 In the context of judicial orders, the Supreme

Court of Ohio traditionally looks to whether there is an effective legal remedy if the order

takes effect, to determine whether to stay the proceedings.13 In the case before the

Commission the harm caused by permitting Stage 2 rates to be implemented is

irreparable in a number of respects. Irteparable hann will exist because for certain

customers, such as low-income low-usage customers, rate collections will increase under

Stage 2 and the Commission will likely rule that Ohio law does not permit refunds for

such an overpayment.

Another example of irreparable harm from implementing Stage 2 rates flows from

the fact that Stage 2 rates as structured will cause customers to forego or limit

conservation efforts. The lost opportunities for conservation cannot be remedied.

Further, with the implementation of Stage 2 rates, low-usage customers may

migrate off of DEO's distribution service by switching to altemative fuel. The loss of

customers is irreparable harrn. Ifreparable harm is also found here because the hearing

process itself was fundamentally flawed due to lack of notice. Finally, the Company's

updated cost of service study demonstrates the irreparable harm to residential customers

who are being asked to subsidize certain Commercial and Industrial customers. These

arguments are discussed in detail below.

1 The PUCO would likely rule that Ohio law does not permit the
Commission to refund any overpayment of rates later found by
the Obio Supreme Court to be unjust and unreasot+able, in the
absence of a stay or rates being collected subject to refund. An

" FOP v. City oJCleveland (8th Dist 2001}, 141 Ohio App. 3d 63, 81, citing Cleveland Y. Cleveland Etee.
IRuminating Co. (8th DisL 1996),115 Ohio App. 3d t, 12, appeal dismissed, 78 Ohio St3d 1419 (1997).

" See, e.g., Tilbeny v. Body ( 1986), 24 Ohio St.3d 117; SinnoM v. Aqua-Chem, lnc. (2007), 116 Ohio St3d
158,161.
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example of the harm related to this result is the overpayment
of rates by low-income low-usage customers.

'Lhe Commission should stay the implementation of the Stage 2 GSS and ECTS

rates because there is no remedy at law ibr consumers if the Stage 2 rates are ultimately

found to be tmjust and unlawful. DEO's Stage 2 rates are to take effect on October 2009.

It is possible or likely that these rates could go into effect prior to a resolution by the

Ohio Supreme Court on an appeal. The aforementioned harm caused by implementing

Stage 2 rates will be irreparable for consumers such as low-income low-usage customers.

'rhese customers in particular will be irreparably harmed hecause under the Stage 2 rates

they will be paying increased fixed customer charge and a reduced volumetric charge;

therefore, even if their usage is unchanged their bill will increase despite the fact that

their use is nlinimal. Given the PUCO's likely adverse ruling against any future

opportunities for refunds, there will not be an opportunity for a refund of these rates, if

the 7oint Consumer Advocates were to prevail on appeal.

The Ohio Supreme Court expressed this principle in its landmark holding in Keco

Industries, Inc. v. Cincinnati and Suburban Bell Tel. Co., 166 Ohio St. 254 (1957). The

Supreme Court limited retroactive ratemaking, according to its interpretation of R.C.

4905.32:

Under this seetion a utility has no option but to collect the rates set
by the Commission and is clearly forbidden to refund any part of
the rate collected. t"

Without a stay, the implementation of the Stage 2 GSS and ECTS rates would cause

DEO's residential customers to suffer irreparable harm even if the Joint Consttmer

'° Keco lndustries. Inc. v. Cincinnati and Suburban Bell Te1. Co., (1957), 166 Ohio St. 254,257. If tLe
PUCO denies a stay, then Movants reserve their rights to later argue that there is no bar to a relhnd of the
amounts, such as in the event the Court overturns the PUCO's decision.
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Advocates were to prevail on appeal. Therefom the PUCO should protect the

Company's residential customers from this harm and grant the Joint Consumer

Advocates' Motion to Stay the implementation of these tariffs.

2. Irreparable harm will result from lost opportunities for
customers to conserve.

Under Stage 2 rates, customers will be burdened by a fixed $15.40 unavoidable

customer charge and a reduced volumetric charge. This rate structure will not encourage

energy conservation, and may in fict provide customers an incentive to use more gas

because the average cost per unit will decrease as a customer uses more than the average

volume of gass. 15 Under Stage 2 rates, customers lose certain tools to reduce their gas bill.

No matter how little gas a customer uses or how great their conservation efforts arc, the

fact remains that their distribution bill will not go down.

Customers will begin making choices about their gas service -- choices of whether

to engage in conservation and choices about alternatives to paying a large eustomer

charge when their usage is low. Customers may deterntine not to pursue energy

efficiency programs or implement energy efficiency measures, because tha new rate

structure provides them fewer oppornuuties to reduce their bills. Customers may also

discontinue using energy efficiency measures if the rate structure implemented makes it

less attractive to them. Certainly conservation is much less attractive if no ntatter how

much you conserve, you do not achieve the type of reductions in your gas bill that you

previously achieved - or more importantly the type of reductions that you thought you

would achieve based on the state policy encouraging conservation- The opportunities for

15 Transcript cite trom public testimony w here witness said this.
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conservation and the ensuing savings on customers' bills are opportunities that will be

lost if a stay is not granted. It is impossible to reach back and achieve the energy

conservation and savings that would have been implemented and achieved by custumcrs

under a different set of rates.

3. The SFV rate design may force low-ase customers to migrate
off the system, and cause irreparable harm to remaining
customers who will have responsibility for system costs that
are recovered from those remaining customers.

The SFV rate design may also cause low-usage customers to drop off the system

for periods of time or permanently.16 Residential customers, primarily low-usage

customers, may opt to discontinue service for non-winter heating season months or

possibly altogether if a stay is not granted maintaining the current rate structute. Low-

use, low-income customers may determine that the significantly higher fixed customer

charge is too great a price to pay to have gas service. Even low use higher income

customers may reach the same conclusion. The potential loss of customers would place

an even greater burden on remaining customers who might then become responsible for

the recovery of the costs associated with the facilities and fixed costs used to serve those

customers no longer taking gas service. It would be impossible to undo the harm from

such losses.

4. Lack of due process constitutes irreparable harm.

Inasmuch as DEO did not file for the SFV rate design, neither of its notices to

consumers could, and did not, mention the proposed SFV rate design, and its impact and

implications for customers, and are thus deficient and fatally inadequate. Because of this

"OC'C [nitial Brief at 2 (Septamber 10, 2008); See also, OCC Hx. No. 21 (Radigan Direct Testirmny) at
12-13 (June 23, 2008).
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inadequacy, customers were denied their fundamentad opportunity to be heard -- they

were not made aware of the proposed changes in the rate design, and thus were unable to

determine whether to participate in the hearing. This is a denial of their due process

rights, guaranteed by the 14th amendment to the U.S. Constitution, and reinforced under

R.C. 4909.18 and R.C. 4909.19.

The notice requirements for an application for a traditional rate case and for an

alternative regulation case can be found under R.C. 4909.18, R.C. 4909.19 and R.C.

4909.43. [n this ease, the Company failed to provide consumers notice with sufficient

detail of the residential rate design as approved by the Commission. R.C. 4909.18

provides that, unless otherwise ordered by the Commission, the public utility must file,

along with its application to the Commission, "[a] proposed notice for newspaper

publication fully disclosing the substance of the application." And, irrespective of

whether the utility is required to file such notice with the Commission, R.C. 4909.19

provides that the utility must publish once a week fo'r three consecutive weeks in

newspapers of general circulation throughout the affected areas the substance and

prayer of its application.17 instead of such a notice, DEO provided the fotlowing notice

to the mayors and legislative authoriGes of each municipality pursuant to R.C. 4909.43:

As customer usage declines, base rates would be adjusted
automatically to keep our base rate revenues per customer the
same. Customers would still gain all of the benefits of reduced gas
costs, which comprise over three-fourths of a typical customar's
bill."

" R.C. 4909.19 (emphasis added).

PFN at Tab 5 (July 20, 2007).
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This notice describes a rate design that features a decoupling mechanism with annual

true-ups which is substantially different than the residential SFV rate design that the

Comrnission approved in its Order.19

In addition, and as noted in the Joint Application for Rehearing, the notice fails to

comply with two required components established by the Ohio Supreme Court that must

be met in order for the notice to be considered adequate. 21 First, the notice did not "fully

[disclose] the essential natttre or quality" of the application.22 This failure occurred

because the notice did not reveal the extent of the increase to the fixed monthly customer

charge to be borne by customers in the GSS or ECTS Tariffs. Therefore, the Court's

requirement of full disclosure was not satisfied due to the deficiency of the notice.

The second component established by the Court is that the notice must be

understandable and the proposal must be in a format "that consumers can determine

whether to inquire further as to the proposal or intervene in the rate case."u Again, as

pointed out in the Joint Application for Rehearing, the straight-fixed variable rate design

is a dramatic departure from the rate design employed by utiGties over the past thirty

years.24 Thus the notice failed to comply with the statutory requirements of R.C. 4909.18

and R.C. 4909.19 and failed to meet standards adopted by the Ohio Supreme Court.

Because of the inadequate notice, customers could not determine whether to

participate in the process, whether by comment or intervention. The fundarnental

Order at 25.

Joint Appflcauon for Rehearing at 24 (November 14, 2008).

Z' Ohio Assoc. of Realtors v. Pub. Ulii. Comm. (1979), 60 Ohio St.2d 172, 176.

"Id. at 176.

"Joint Apptication tbr Rehearing at 35.
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requisite of procedural due process of law is the opportunity to be heard.25 Procedural

due process for individuals is a constitutional right protected by the Fourteenth

Amendment. The opportunity to be heard can have no meaning, however, if one is not

informed of the issues in contention and consequently can not make a decision as to

whether to challenge or object to the matter.26

Since DEO's notice did not sufficiently inform its customers of the issues in

contention, DEO's customers were unable to make a decision as to whether to challenge

or object to the matter. Customers' opportunity to be heard could not be assured under

such circumstances. Consequently, customers' rights to proeedural due process in the

form of an opportunity to be heard were violated.

Some courts have judiciously ruled that when the process is flawed or biased, this

may be sufficient to warrant injunctive reGef, if events suhsequent to the process produce

irreparable harm.V Similar circumstances exist in this case. The [ack of adequate notice

under RC. 4909.18 and R C. 4909.19 caused the hearing process undertaken to be

flawed. DEO customers were not given sufficient information to detenrline the impact of

the proposed rate design on their individual bills. Therefore, the implementation of the

Stage 2 rates, which are the result of a proceeding in which due process was violated due

to inadequate notice, will result in irreparable harm to DEO's residential customers.

u Grannie v. Ordean, 234 U.S. 365, 394, 43 S. Ct. 779, 784 (1914), citing GouisviNe& N. R Co. v. SchmhB,
177 U.S. 230, 236 (1900); Simon v. Craft, 182 U.S. 427, 436 (1901).

zb See for exsmple Mullane v. Central llanover Rand & Tnist Co., 339 U.S. 306, 313. 70 S. Ct. 652 (1950),
where the Court noted thet "[t]he right to be heard has little zeality or worth antess one is informed that the
mzner is pending and can choose foQ himself whether to appear or deWt, acquiesce or contLst"

27 United Church of the Medical Center Y. ,t4edical Center Commisston, 689 F.2d 693, 701.
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5. DE0's updated cost of service study articulates the irreparable
harm suffered by DEO's residentiai custonrers who are asked
to subsidize certain commercial and Industrial customers.

On January 13, 2009, DEO filed its ttpdated COSS, as (hdered by the PUCO."

The updated COSS showed that the GSS class is comprised of non-homogenous

residential and non-residential (Cornmercial and Industrial) constllners with widely

varying usage. In the test year under the traditional rate design, the residential GSS

customers were providing slightly less than the overall return and the non-residential GSS

customers were providing a slightly higher relative retitrn.

fiowever, under the SFV rate design that differential is reversed, in year one,

where the residential GSS customers' rate of return increases to 8,13% and the non-

residential GSS customers' rate of return plummets to 6.13%.29 The overati system

average return in year one is 8.48%.30 in year two of the transition under the SFV rate

design (Stage 2), the residential GSS and ECTS custotners rate of return increases to

8.74% (meaning that residential GSS consumers are paying rates that result in the

Company earning a higher than the system average retitm) and the rlon-residential GSS

and ECTS customers rate of rettun plunges to a mere 3.23% (meaning that the non-

residential GSS and ECTS constuners are paying rates that result in the Company eataing

far less than the system average rettun).31 The overall system average rate of return

remained at 8.480/o.12

Za Order at 10 (October 15, 2008).

Jo'nit Motion to Reopen Oie Record at 6-8 (Jamwry 29, 2009).
30 Id.

3` Id.

32 !d.
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The revenue shift is equally dramatic for residential consumers who will be

paying a significantly larger portion of the overall rate increase than the PUCO

contemplated in its Order absent the updated COSS. The OSS and ECTS residential

distribution base rate increase in year one is $28 Million whereas the G3S and ECTS

non-residential base rate revenues actually decrease in year one by $5 million, a total

revenue shift of $33 nnllion that requires that much more to be paid by residential

consumers under the PUCO's new rate design. In year two the GSS and ECTS

residential base revenues increase another $9 million wbile the GSS and ECTS non-

residential base rate revenues decrease by that same $9 million, for a total revenue shift

of $42 million to be paid by residential consumers. With DEO's filing of the updated

COSS study, there is unrefuted evidence provided by the Company of the irreparable

harm that the SFV rate design causes residential customers due to the fact that these

customers are subsidizing the commercial and industrial customers served under the GSS

and ECTS tariffs.

C. A stay of implementation of the Stage 2 Residential Tariffs would not
cause substantial harm to the Company.

h1o substantial harm will inure to the Company as a result of the Stay being

granted. DEO is currently collecting the revenue requirements approved by the

Commission in its Order under the Stage I Residential Tariffs. Granting the Motion to

Stay would mean that the current Stage 1 rates will remain. The current Stage 1 rates

reflect an increased monthly customer charge (that itself is inappropriate) and a larger

volumetric rate, relative to the Stage 2 rate design. The implementation of Stage 2 rates

means that the current tariff will continue to be collected, and the level of revenue
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collected by the Company remains unaffected. This ensiires the Company wiil not suffer

any economic shortfall, or sustain substantial harm as a result of granting the Joint

Consumer Advocates' Motion to Stay. Notably, the Company did not even propose this

rate design as part of its Application -- thus not irnplementing something that the

Company did not ask for cannot be deemed to be a harm. Therefore, the Commission

should grant the Joint Consumer Advocates' Motion to Stay.

11. 'I'he Joint Consumer Advocates have provided a strong sbowing that
they are tlkely to prevail on the merits of the appeal.

T'hese matters, when fully weighed and addressed, make it likely that the Joint

Consumer Advocates will prevail on the merits in the appeal. Moreover, it should be

persuasive for a stay that, in the pending appeal, the Joint Consumer Advocates are likely

to prevail on the merits with their arguments that include violations of the law regarding

notice and state objectives for conservation. Therefore, the Motion to Stay the

implementation of the Stage 2 rates should be granted.

IV. CONCLUSION

For the reasons set forth herein, the Commission should grant the Joint Consumer

Advocates' Motion to Stay the implementation of the Stage 2 rates as submitted by DEO.

The Joint Consumer Advocates have demonstrated that under the factors of consideration

employed by the PUCO, granting the Joint Consumer Advocates' motion will prevent

irreparable harm and allow the Commission to realign its orders with the public interest.

Tn addition, no substantial harm will be sastained by the Company if the Motion is

granted. The Joint Consumer Advocates are likely to prevail on the merits of the appeal

when serious consideration is given to the issues presented upon appeal. Therefore, the
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Joint Consumer Advocates respectfully requests the Commission grant the Motion to

Stay implementation of DEO's Stage 2 USS and ECTS Tariffs.
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JANINE L. MIGDEN-OSTRANDER
CONSLJMERS' COUNSEL

Pfil
.^-.--

JKsep Serio, Counsel of Record
Larry S. Sauer
Gregory J. Poulos
Assistant Consumers' Counsel

OfSce of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-34S5
Telephone: (614) 466-8574
serio[ occ.state.oh.us
sauerlabcc.state.oh.us
pQulos@occ.state.oh.us

,e^ &J.., / x!/
Rbert J. Trtozzi, D rector of aw
Steven Beeler
Cleveland City HaA
601 Lakeside Avenue, Room 206
Cleveland, Ohio 441 1 4-1 077
216-664-2800 (Telephone)
216 644-2663 (Facsimile)
RTriozziQcity.cleveland.oh.us
Sbg@ler6i4citv,cIeveland.oh.us

Attorneysfor the City of Cleveland

17



h P. Meissner
The Legal Aid Society of Cleveland
1223 West 6' Street
Cleveland, OH 44113
216-687-1900 ext. 5672 (Telephone)
jpmcissn 1asalev_nrg

Counsed for:
Neighborhood Environmental Coalition,
Consumers for Fair Utility Rates,
Cleveland Housing Network, and
The Empowerment Center of Greater
Cleveland

&Lt' IT
Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
P.O. Box 1793
Findlay, Ohio 45839-1793
419-425-8860 (Telephone)
419-425-8862 (Facsimile)
drineboitlaftol.com
cmooney2 cCJcolumbus.rr.com

18



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing

Joint Motion to Stav has been served upon the below-named persons via electronic

transmission 33 this 31st day of March, 2009.

SERVICE LIST

Stephen Reilly
Anne Hammerstein
Attorney General's Office
Public Utilities Section
180 East Broad Street, 9th Floor
Columbus, Oltio 43215

W. Jonathan Airey
Gregory D. Russell
Ohio Oil & Gas Association
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008

David A. Kutik
Andrew J. Campbell
Dominion East Ohio
Jones Day
North Point, 901 Lakeside Ave.
Cleveland, Ohio 44114-1190

Barth E. Royer
Dominion Retail, Inc.
Bell & Royer Co., LPA
33 South Grant Avenue
Columbus, Ohio 43215-3900

John W. Bentine
Mark S. Yurick
Interstate Gas Supply
65 East State Street, Suite 1000
Columbus, Ohio 43215-4213

M. Howard Petricoff
Stephen Howard
Integrys Energy Services, Inc.
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008

" Entry at 2 March 19, 2008 (the Attocney Exarmner instructed parties to aerve motions by electconie
means.).

19



Iohn M. Dosker Stephen M. Howatd
General Comtsel Ohio Gas Marketers Group
Staad Energy Corporation 52 East Gay Street
1077 Celestial Street, Suite 110 P.O. Box 1008
Cincinnati, Ohio 45202-1629 Columbus, Ohio 43216-1008

Todd M. Smith
Utility Workers Union Of America
Local G555
616 Penton Media Buildiag
1300 2ast Ninth Street
Cleveland, Ohio 44114

20
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to increase Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructare Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-GA-UNC

ENTRY ON MHEARING

The Commission finds:

(1) On August 30, 2007, The East Ohio Gas Company d/b/a
Dominion East Ohio (DEO) filed applications to increase its gas
distribution rates, for authority to implement an alternative
rate plan for its gas distribution services, and for approval to
change accounting methods, On December 13, 2006, DEO filed

'rhis is to cartify that the images appaariaq srs an
accyrate and co.mpleta raproduction of a caee file
doccuMent delivered in the regaiar course af busineas.

8rocessed ! Z 1 i Y f=0 ^r
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an application for approval of tariffs to recover, through an
automatic adjustment mechanism, costs associated with the
deployment of automated meter reading equipment. On
February 22, 2008, DEO filed an application requesting
approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipeline infrastructure
replacement program. All of these applications were
consolidated by the Commission.

(2) By opinion and order issued October 15, 2008, the Commission,
inter alia, approved the joint stipulation and recommendation
(stipulation) filed by the parties in these cases, which resolved
all of the issues raised in the applications except for the issue of
the rate design for DEO's General Sales Service (GSS) and
Energy Choice Transportation Service (ECTS) rate schedules.
With regard to the rate design, the Commission adopted the
first two years of the modified straight fixed variable (SFV)
levelized rate design to decouple DEO's revenue recovery from
the amount of gas actually consumed, which was proposed by
Staff and DEO. Prior to approval of rates for year three and
beyond, the Commission directed DEO to complete the cost
allocation study required in the stipulation and to provide it to
the Comrnission for consideration. In its opinion and order, the
Commission acknowledged that adoption of the SFV rate
design will reduce the risk assumed by the company. The
Commission, based upon this reduction in risk, the testimony
heard at the local hearings, and the deteriorating e.conomic
conditions, found that the rate of return set forth in the
stipulation should be altered downward by 20 basis points to
8.29 percent.

(3) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined in that
proceeding, by filing an application within 30 days after the
entry of the order upon the journal of the Commission.

(4) On November 14, 2008, DEO filed an application for rehearing,
asserting five grounds for rehearing.. Also on November 14,
2008, the Office of the Ohio Consurrters' Counsel, the city of
Cleveland, Ohio Partners for Affordable Energy, the
Neighborhood Environmental Coalition, the Empowerment
Center of Greater Cleveland, Cleveland Housing Network, and
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the Consumers For Fair Utility Rates (collectively, Consumer
Groups) filed an application for rehearing, asserting eight
grounds for rehearing.

(5) On November 24, 2008, DEO filed a memorandum in
opposition to the Consumer Groups' appiication for rehearing.

(6) 'I11e underlying basis for all of DEO's assignments of error in its
application for rehearing are based an the Commission's
decision to reduce the rate of return from 8.49 percent, as
recommended in the stipulation, to 8.29 percent The following
paragraphs set forth DEO's specific grounds for rehearing,
together with a brief description of its rationale for each
ground:

(a) The Commission denied DEO due process by not
permitting DEO to brief or argue the rate-of-return
issue and then by reducing the rate of retum.

DEO asserts that it was denied the opportunity to
present arguments on the issue of rate of return and
then the rate of return was reduced. It points out that
due process requires a fair hearing and an
opportunity to be heard. Given the explicit
instructions that the sole issue was the rate design
and the lack of opposition on any other issue, DEO
explains that it had no reason to seek to argue the rate
of return issue or otherwise to protest the
Commission's limitations on briefing or directives at
oral argument (DEO application for rehearing at 3-
5.)

(b) The portion of the order reducing DEO's rate of
return was unlawful because it lacked record support.

DEO argues that the rate of return reduction is
unsupported by the record. The Corrunission s basis
for the cost of capital reduction, according to DEO,
was a purported reduction in risk assumed by the
company as a result of SFV rate design; however,
there was no evidencq in the record to support this
statement. To the extent the SFV rate design
purportedly reduces risk, DEO asserts that such risk
assessment was already reflected in the stipulation s
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recommended rate of return. The Commission s
claim that the testimony heard at public hearings was
a basis to reduce DEO's rate of return is
unsupportable, claims DEO, because the Conunission
cannot specify any witness at any public hearing who
recommended or justified a rate of return reduction.
Rather, DEO suggests that the testimony at the public
hearings was directed at rate design and particular
customers' circumstances as a result of a change in
rate design and not rate of return. DEO also contends
that there was no testimony in the record
recommending or justifying a reduction in rate of
return based on deteriorating economic conditions,
which was another factor justifying the Convriissiori s
rate of return reduction. (DEO application for
rehearing at 5-10.)

(c) The portion of the order reducing DEds rate of
return was unreasonable on its face, because it relied
on a factor of increased risk to reduce the rate of
return.

DEO asserts that reducing the rate of return is facially
unreasonable and self-contradictory. The most
important factor relied upon by the Commission in
reducing the rate of returrt-deteriorating economic
conditions -in fact, demonstrates increasing risk and,
thus, justifies an increase. Therefore, according to
DEO, the order contradicts itself. In addition, DEO
claims that the Conunission's reduction only
exacerbates the true cost of capital for DEO.
Furthermore, DEO points out that the Commissfon's
adjustment of the rate of return contradicts other
portions of the order and that the order already
contained numerous approvals and adjustments that
addressed low-income customer's needs, such as the
SFV rate design, a pilot program to credit bills
directly, an increase in demand-side management
(DSM) spending, and shareholder funding to assist
low-income customers in payment assistance and
conservation education. (DEO application for
rehearing at 10-14.)

-4-
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(d) The order violated Section 4909.15(D)(2)(a), Revised
Code, by authorizing a cost of debt lower than DEO's
actual embedded cost of debt.

DEO argues that, by reducing the rate of return, the
order reduced the revenue attributable to DECYs
embedded cost of debt and denied DEO recovery of
that embedded cost, in violation of Section
4909.15(D)(2)(a), Revised Code. DEO alternatively
suggests that, because the embedded cost of debt
comprises almost half of its capital structure, the
order can be seen as reducing the return on equity by
approximately twice as much as the 20 basis points
that were identified by the Commission. It asserts
that there is nothing in the record to support such a
reduction. (DEO application for rehearing at 14.)

(7)

(8)

The Commission notes that our decision to reduce the rate of
return was primarily based on the determination that the risk
assumed by the company would be reduced as a result of the
SFV rate design approved by the Commission. Upon review,
we find that the stipulation approved by the parties had, in
fact, already incorporated a lower rate of return due to the
agreement by the parties in the stipulation to move to either a
decoupling rider or an SFV rate design. It appears that the
lower rate of return in the stipulation was based on a
recalculation of the return on equity range to reflect a 25 basis
point reduction to account for the lower risk to DEO. (Jt. Ex. 1
at 4; Tr. at 84; Staff Ex. 1 at 34.) As the stipulation already
incorporated a reduced rate of return to DECJ, the
Commission's concern regarding the reduced risk to the
company presented by the SFV rate design was addressed.
Therefore, we find that DEO's application for rehearing should
be granted and the rate of return agreed to in the stipulation
should be reestablished at 8.49 percent. Accordingly, having
reestablished the rate of return agreed to by the stipulating
parties, the Commission finds that the stipulation filed in these
cases should now be approved in its entirety.

In their first ground for rehearing, the Consumer Groups assert
that the Commission erred when it failed to comply with the
requirements of Section 4903.09, Revised Code, and provide
specific findings of fact and written opinions that were
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supported by record evidence. The Consumer Groups specify
three different ways in which the Commission allegedly so
erred. Each will be discussed individually.

(a) First, they argue that the order acknowledges that
there is insufficient evidence to support the decision
inasmuch as the Commission ordered future studies
that are intended to establish findings, on a
prospective basis, to warrant the Commission s
current decision. The Consumer Groups state that it
is unclear why the Commission ordered D$O to
perform a study within 90 days but was wiIIing to
wait for two years before addressing the study's
results. They contend that the GSS class cannot be
considered homogeneous relative to the residential
consumers' usage because the average residential GSS
customer uses 99.1 Mcf per year, while the average
nonresidentia7. GSS customer uses 390 Mcf per year,
with some nonresidential customers using up to 3,000
Mcf per year. The Consumer Groups maintain that,
absent actual homogeneous membership in the GSS
customer class, there will be misallocations among
customers within the GSS class and that the current
shortcomings of the class cost-of-service study will do
little to assist the low-use residential consumers who
will be most harmed by the SFV rate design during
years 1 and 2. (Consumer Groups' application for
rehearing at 9-12.)

With regard to the additional studies ordered by the
Commission, DEO maintains that the order should
not be vacated just because there may be new facts
that are yet to be discovered. DEO suggests that the
Consumer Groups' understanding of the purpose of
the studies, as wefl as the pilot program, is flawed.
According to DEO, the purpose for the cost of-servioe
study is to determine whether the GSS/ECTS classes
should be split, the answer to which would not
contradict the Commission's decision to move to an
SFV rate design. DEO contends that this study would
address the Commission s possible order to transition
to a full SFV rate design. As DEO stuxunarizes, °that
the Commission has the foresight to address that

-6-
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(b)

issue in a proactive manner does not in any way
suggest that the record evidence supporting the
current Order is somehow inadequate,"
(Memorandum contra at 5-8.)

We find no merit to the Consumer Groups' argument.
As we noted in the order, the modified SFV rate
design is a move toward correcting the traditional
design inequities, while at the same time, mitigating
the impact of the new rates on customers. DEO is
correct that the additiorial information we will obtain
through this study is not intended to address any
issues relevant to the determination in these
proceedings to move to a modified SFV rate design.
Rather, the additional cost allocation information wiR
provide us the opportunity to reassess whether it is
appropriate to separate the residential and
nonresidential consumers in these classes, for future
consideration. After the cost allocation study is
completed, we wiIl establish a process that will be
followed to determine the appropriate rates in year
three and beyond.

`rhe Consumer Groups next argue that the
Conunission erred by approving a low-income pilot
program without an adequate record to support the
order. They contend that the Comnussion s statement
that low-use customers have not been paying the
entirety of their fixed costs is made without any basis
to conclude that high-usage customers were
overpaying fixed costs under the previous rate
desigrt. The Consumer Groups contend that the
record in these cases does not answer the question of
how the SFV rate design impacts the low-income
customers and it is bad public policy to approve swch
a change in policy without a full and complete
understanding of the harrn that it may cause. They
argue that it is unclear why the low-use, low-income
customer program evaporates after one year when the
SFV wiII be in place for a longer period of tune.
Furthermore, they state that the Commission failed to
explain how DEO, which has almost 1.2 million
residential customers, almost three times the number
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of gas customers of Duke Energy Ohio, Inc. (Duke),
should have a program that is one-half the size of the
program the Commission approved for Duke. Case
No, 07-589-GA-AIR et al. (Opinion and Order, May
28, 2008; Entry on Rehearing, July 23, 2008).
(Cbnsumer Groups application for rehearing at 12-
18,)

DEO counters the Consumer Groups' argument
concerning the pilot program, pointing out that its
adoption does not reflect a defect in the approval of
the SFV rate design but, rather, merely reflects the
reality that the rate design change will have a
negative effect on some customers. DI;O also
emphasizes that adoption of the pilot program is not
a"concession' that SPV will harm iow-income
customers, as 5FV is expected to help low-income
customers. DEO also points out that the Consumer
Groups are in error in focusing on the distribution
component of bills, as distribution costs are a very
small component of total bills. (Memorandum contra
at 8-11.)

As we stated in our order, the Comnvssion recognizes
that the change in rate design will leave some
customers better off and some customers worse off, as
compared with the existing rate design. We noted
that we are concerned with the impact that the change
will have on some DEO customers who are low-
income, low-use customers. That formed, in part, the
basis for ordering the pflot program. It is ironic that
the Consumer Groups would advocate against our
attempt to mitigate the impact.

(c) In the third part of their first ground for rehearing,
the Consumer Groups claim that the Commission
erred by ordering an evaluation of DECYs DSM
energy efficiency programs without looking at the
impacts that the SFV rate design has on these
programs. They contend that the Commission should
order an independent DSM program. (Consumer
Groups' application for rehearing at 18-20.)
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I

DEO argues that the DSM programs it supports are
worthwhile and that nothing prevents the parties
from undertaking significant DSM programs within
the SFV rate design. DEO also states that the DSM
collaborative and related programs have nothing to
do with the rate design decision by the Commission.
(Memorandum contra at 11-12.)

We find no merit to the Consumer Groups' argument.
While the change in rate design wi1! have impacts on
customers, it will also have impacts on the company
and, in all likelihood, on the DSM programs. It would
not be in the best interests of consumers or the
company for those impacts not to be studied. We
would note that, historically, we have approved DSM
programs without having full knowledge of the
results those programs will have and without having
made any prior independent analysis of those
programs, because we recognize the beneficial
impacts such programs have on customers.

As we find no argument made under the first assignment of
error to be supportable, the Consumer Groups' application for
rehearing on this ground will be denied.

(9) In their second assignment of error, the Consumer Groups
argue that the Commission should not have approved a rate
design for a two-year transition period without establishing
that Sections 4909.18 and 4909.19, Revised Code, govern the
process for determining the rate design that will be
implemented after the two-year transition period. They
contend that the Commission failed to discuss what will be
used to determine appropriate rates beguuung in year three
and merely noted that it will be establishing a process. They
also claim that it is unclear if the process that the Commission
will develop will be limited to DEO and the Commission or
whether there will be an opportunity to challenge the study.
(Consumer Groups' application for rehearing at 20-22.)

(10) We clarify that the process that will be established for
detenYwling the appropriate rates in year three and beyond
will provide for input from interested stakeholders and will
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ensure that all parties have the opportunity to participate. This
ground for rehearing will be denied.

(11) In their third assignment of error, the Consumer Groups claim
that the Commission erred by approving a rate design that
includes an increase to the monthly residentia2 customer charge
without providing consumers adequate notice of the SFV rate
design pursuant to Sections 4909.18, 4909.19, and 4909.43,
Revised Code. The Consumer Groups claim that both of the
notices to consumers failed to mention the proposed rate
design and its impact and implications for customers.
According to the Consumer Groups, "a decision by the
Company to change its rate design position from its application
to align with the rate design position in the staff report does not
relieve the Company of its statutory requirement to provide its
customers with notice of the substance of its appiication and at
the time such notfce is required - with its application - not after
the staff report is issued." (Consumer Groups' application for
rehearing at 22-23.) The Consumer Groups believe that the
change in rate design was a material change that required
disclosure. With regard to the notice of the public hearings, the
Consumer Groups contend that the language only mentioned
the 5FV rate design in general terms and failed to disclose the
potential magnitude of the increase in the customer charge.
(Consumer Groups' application for rehearing at 22-30.)

(12) In its mernorandum contra, DEO argues that this assignment of
error has previously been addressed by the Commission and
rejected. DEO states that it is required to provide two notices: a
notice of the application in accordance with Section 4909.19,
Revised Code, and notice of the public hearings in compliance
with Section 4903.083, Revised Code. DEO points out that it
could not include an SFV rate design with its notice of the
application, as the application did not include an SF17 proposal.
Eight months later, it explains, when the staff report was
issued, was the first appearance of this issue. Thns, DEO
contends that the notice of its application was accurate. With
regard to notice of the public hearings, DEO notes that the
governing statute requires a brief summary of the then known
major issues in conteniion. As the hearing notice disclosed
issues including "It]he level of the monthly customer charge
that customers will pay" and "(r]ate design, including
consideration of decoupling and straight fixed variable
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mechanisms," DEO believes that the notice comptied with the
statute. DEO also argues that Section 4903.083, Revised Code,
saves the notice from invalidation based on defects in its
content.

(13) We find the Consumer Groups' argument on this point to be
without merit. We note, at the outset, that the arguments
raised by the Consumer Groups on rehearing were previously
denied by the Commission on page 27 of our Opinion and
Order. Sections 4909.18, 4909.19, and 4909.43, Revised Code,
direct the utility to notify customers, mayors, and legislative
aathorities in the company's service area of the application and
the rates proposed therein. DEO served upon mayors and
legislative authorities and published in newspapers throughout
its affected service area notices that met the requirements of
Section 4909.18, 4909.19, and 4909,43, Revised Code, as
approved by the Commission. The notice specifically set forth
the rates and percentage increase, by rate schedule, proposed
by DEO in the application, including a reference to and
explanation of the proposed sales decoupling rider. Although
the Commission did not adopt the decoupiing mechanism
proposed by DEO, the notice was sufficient to inform
customers of such proposai and to aIIow customers to register
an objection to a decoupling mechanism and the increase in
rates and the straight fixed variable rate. design. In addition, as
noted in the order, the SFV rate design was not proposed in the
application, but was recommended by the staff in the staff
report that was issued eight months after the application was
filed. Therefore, the statute did not require that the notice of
the application reference the SFV. Further, Section 4909.18,
Revised Code, requires that the substance of DEO's initial
application be disclosed in the publication, which it was.
Furthermore, the notice for pubifc hearing did appropriately
state that one of the issues in the case was rate design and SFV.

(14) In their fourth assignment of error, the Consumer Groups claim
that the Conunission erred by approving a rate design that
discourages customer conservation efforts, in violation of
Sections 4929.05 and 4905.70, Revised Code. They claim that
the SFV rate design serves only the company's limited cost
recovery interest. However, they contend, SFV fails to promote
conservation because it sends the wrong price signals to
customers by decreasing the volumetric rate while significantly

I
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increasing the fixed portion. Thus, according to the Consumer
Groups, SFV fails to encourage conservation. Further, the
Consumer Groups say that SFV removes customers' incentive
to invest in energy efficiency because it extends the payback
period for those customers' energy efficiency investments.
(Customer Groups' application for rehearing at 31-35.)

(15) DEO argues that the Consumer Groups wrongly conclude that
SFV penalizes conservation and encourages consumption.
Although it is true the transition to SFV wiIl result in an
increase in the fixed charge and a decrease in the volumetric
charge and that, therefore, low-use customers will pay more
than they previously paid and high-use customers will pay less
than they previously did, nevertheless, DEO argues, txansition-
reIated change has nothing to do with conservation. DEO
etnphasizes that the largest portion of the bill, approximately
80 percent, is the commodity charge and that the comrnodity
charge is the "biggest driver" of usage decisions. DEO also
stresses that the SFV rate design corrects the subsidy of fixed
distribution costs from high-use to low-use customers.
(Memorandum contra at 18-20.)

(16) The Conunission fiads that the Consumer Groups' argument
regarding conservation was fully considered and rejected in the
order. There is no dispute that both the modified SFV rate
design and the previously proposed decoupling rider reduce or
eliminate any disincentive for conservation programs that
might be promoted or sponsored by the utility. There is also no
dispute that, under both of the proposed rate designs, a
customer who makes conservation efforts to reduce gas
consumption will equally enjoy the full benefit of those efforts
for the commodity portion of their gas bill, which typically
represents 75 to 80 percent of their total gas bill. While under
the SFV rate design, a low-use customer who conserves may
not reduce his distribution charges as much as he would under
the decoupling rider method, it is also true that all potential
customer savings are not guaranteed under the decoupling
rider method favored by the Consumer Groups, due to the
attendant uncertainty caused by periodic reviews and
adjustments necemry with the decoupling rider. Moreover, a
decoupling rider would have the effect of preserving the
inequities within the existing rate design that have caused
high-use customers to subsidize the fixed costs of low-use



07-829-GA-AIR,et al. .13-

customers. As discussed in the Conunissiori s opinion, we
opted to matuh costs and revenues more closely, such that
customers pay their fair share of distribution costs. Finally, this
argument for rehearing disregards the fact that a fundamental
reason for our adoption of the new rate design is to foster
conservation efforts in accordance with Sections 4929.02 and
4905.70, Revised Code. The only question at issue in these
proceedings is whether an SFV rate design or a decoupling
rider better achieves all competing public policy goals. As
discussed at length in our opinion, we believe the SFV rate
design is the better choice. This ground for rehearing is denied.

(17) The Consumer Groups fifth assignrnent of error ie that the
Commission erred by approving a rate design that
unreasonably violates prior Commission precedent and policy.
The Consumer Groups argue that the Commission has
identified gradualism as one of the regulatory principles to be
incorporated in its decision-making process and, for
gradualism to have any iegitimacy as a regulatory principle, it
must be applied with a certain level of consistency and
transparency. They claim that this principle has been relied
upon in prior cases and that the Commission should not ignore
the consumer opposition voiced against the proposed SFV rate
design at the public hearings. (Consumer Groups' application
for rehearing at 35-41.)

(18) DEO asserts that, although gradualism is an important
consideration, the SFV rate design approved by the
Comm3ssion does reflect this policy in at least three ways.
First, DEO explains that only 84 percent of the fixed costs wiU
be recovered through the fixed charges. Second, DEO points
out that the SFV rates will be phased in over two years. Finally,
it notes that DEO has agreed to a "nearly three-fold increase in
DSM spending," as well as additional funding for support of
low-income customers. DEO stresses that the principle of
gradualism should not be used to block the transition to the
SFV rate design and notes that gradualism is only one of many
important regulatory principles. (Memorandum contra at 20-
21.)

(19) In examining these claims, we first observe that this
Conunission is not bound by any statutory requirement
relating to the regulatory principle of gradualism and that this
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is only one of many important regulatory principles. However,
consistent with the principle of gradualism, we noted in the
order that the new fevelized rate design best corrects the
traditional rate design inequities, while mitigating the impact
of the new rates on residential customers by niaintaining a
volumetric component to the rates, by phasing in the increase
over a two-year period, and by not reflecting the full extent of
DEO's fixed costs in the proposed fixed charge. We also
emphasized that the low-income pilot program, aimed at
helping low-income, low-use customers pay their bills, was
crucial to our decision. Furthermore, we note that the
Consumer Groups continue to compare the new flat monthly
fee with the customer charge under the previous distribution
rate structure. Such comparisons can be misleading and distort
the impact on customers, since any analysis of the impact of the
new leveIized rate structure should consider the total customer
charges. We note that, in association with the adoption of the
SFV rate design, the volumetric charge reflected on the bills of
residential customers will be reduced as the customer charge is
phased-in to reflect the elimination of the majority of the
company's fixed costs from the volumetric charge. Moreover,
as noted in our order, the new rate design also achieves the
important regulatory principle of matching costs and revenues
to ensure that customers pay their fair share of distribution
costs. Accordingly, the Commission finds that the Coneumer
Groups' request for rehearing on this issue should be denied.

(20) f 3aving determined that the rate of return agreed to in the
stipulation should be reestablished and that the stipulation
should be approved in its entirety, the Commission finds it
necessary to update the rate determinants set forth in the
October 15, 2008, opinion and order. Therefore, applying a rate
of return of 8.49 percent to the value of the used and use.ful
property as of the date certain results in required operating
income of $119,192,570. Under the stipulation, the parties
agreed that the adjusted operating income of DEO during the
test year was $93,250,390. This results in an income deficiency
of $25,942,180 which, when adjusted for uncollectibles and
taxes, results in a revenue increase of $41,901,368. Therefore,
we find that a revenue increase of $40,500,000 stipulated by the
parties is reasonable and should be approved.
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(21) By entry issued November 5, 2008, the Commission approved a
revised bill format which incorporated the notice to all affected
customers of the Cotrunission's October 15, 2008, order in these
cases, including the approved revenue increase for DEO which
was based on an 8.29 percent rate of retum. In light of our
reestablishment of the stipulated rate of return of 8.49 percent,
the Commission finds that DEO must notify customers of this
change and that such notice should be provided to all affected
customers via a bill message or via a biU. insert in the next
practicable billing cycle, but no later than 60 days from the date
of this entry on rehearing. Furthermore, a copy of the customer
nntice shall be submitted to the Commissiori s Service
Monitoring and Finforcement Department, Reliability and
Service Analysis Division, at least 10 days prior to its
distribution to customers.

(22) On October 8, 2008, DEO filed proposed tariffs which reflect
the agreement of the parties to the stipulation, including the
8.49 percent rate of return. (n our October 15, 2008, order in
these cases, we found that the proposed tariffs filed by DEO
correctly incorporated the provisions of the stipulation and the
approved rate design; therefore, we approved the proposed
tariffs filed on October 8, 2008, subject to modification to reflect
the revised rate of return of 8.29 percent as approved in the
order. Subsequently, by entry issued October 22, 2008, the
Commission approved DECYs revised proposed tariffs, with
one modification addressing the low income program, finding
that the tariffs were consistent with our October 15, 2008, order,
including the revised 8.29 percent rate of return.

In light of our reestablishment of the stipulated rate of return of
8.49 percent and our approval of the stipulation in its entirety,
the Commission finds that the proposed tariffs filed on
October 8, 2008, that reflect the agreement of the stipulating
parties, including the reestablished rate of return of 8.49
percent should be approved with the following modification.
In paragraph four of Original Sheet No. F-ECTSLII and
paragraph three of Original Sheet No. GSS-LI, the language
should be modified to read, "The following charges for this
one-year pilot program, limited to 5,000 customers, are
effective for bills rendered on or after 2008.".
Therefore, DEO's proposed tariffs f"iled on October 8, 2008, are
approved with this modification.
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It is, therefore,

ORDERED, That the application for rehearing filed by DEO be granted, to the
extent set forth in this entry on rehearing, that the rate of return agreed to in the
stipulation be reestablished, and that the stipulation be approved in its entirety. It is,
further,

ORDERED, That the Consumer Groups' application for rehearing be denied. It is,
further,

ORDERED, That DEO revise the customer notice, in accordance with finding (21)
and that such notice be provided to all affected customers via a bill message or via a bill
insert in the next practicable billing cycle, but no later than 60 days from the date of this
order. A copy of the customer notice shall be submitted to the Commission's 6ervice
Monitoring and Enforcement Department, Reliability and Service Anafysis Division, at
least 10 days prior to its distribution to customers. It is, further,

ORDERED, That DE.O's proposed tariffs filed on October 8, 2008, as modified in
finding (22), be approved. It is, further,

ORDERED, That DEO be authorized to file in final form four complete, printed
copies of tariffs consistent with the findings of this entry on rehearing. DEO shall file one
copy in its TRF docket number (or may make such filing electronically as directed in Case
No. 0(r900-AU-WVTZ), and one copy in this case docket The remaining two copies shall
be designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Conunission's Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be the date upon which
four complete, printed copies of final tariffs are filed with the Commission. The new
tariffs shall be effective for bills rendered on or after such effective date. It is, fnrther,

ORDERED, That nothing in this entry on rehearing shall be deemed to be binding
upon this Commission in any subsequent investigation or proceeding involving the
justness or reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

Alan R. Schriber, Chairman

Paul A. Centolella

Valerie A. Lemmie

SEF/CM"TP:ct

Entered in the Journal

©EC 19 Z(^s.

Renee J. Jenkins
Secretary
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Office of the Ohio Consumers' Counsel
Janine L. Mlgden•Ostrander
Consamers' Counsel

Your Residential UIP1iry Conswner Advocate

20U9 APR 10 PM 5: 22

PUCO
April ti), 2009

Duane C. Luckey
Attorney for Appellee
Senior Deputy Attomey General
Public Utilities Commission of Ohio
180 East Broad Street, 9et Floor
Columbus, Ohio 43215-3793

Re: In the Matter of Dominion East Ohio, Inc PUCO Case No. 07-829-GA-AIR, et al.

On Appeal in: Office of the Ohio Consumers' Counsel v. Public Utilities Commission,
Supreme Court Case No. 09-0314

I)ear Counsel for the PUCO:

Without waiving or conceding any arguments with respect to the notice provision in R.C.
4903.16, the Office of the Ohio Consumers' Counsel ("OCC") hereby dockets and gives
notice to the Public Utilities Commission of Ohio ("PL7CO" or "Commission") regarding
OCC's intent to file a motion, on or after April 10, 2009, for a stay of the Conunission's
decisions and Orders in the above-captioned cases with respect to the implementation of
stage 2 of the straight fixed variable rate design approved for The East Ohio Gas Company
d(b/a Dominion Fast Ohio ("DEO"). In the absence of a stay, the Commission's Order
granting DEO the authority to implement the stage 2 increase to the fixed monthly customer
charge that is scheduled to go into effect on or about October 1, 2009, will irreparably harm
DEO's residential customers.

Sincercly,

-J6seph P. Serio
Assistant Consumers' Counsel

cc: Parties to PUCO Cases 07-829-GA-AIR, et al.
PUCO (by Docketing)

This is to cartify that the imagea appearing are en
accurate and con:13l6tn reproduction of a case file
doCrmlent deli ar in the rtjular course busin_ssa.

Technician lAite Pxncessef;:^

10 West Broad Streetoi6tli FlooroCdumbus, Chia43216-3485

(614) 466-8574o(614) 466-9475 fassivu'rgol-877-PICKOCC toYfie6wAvw.pickocc.org
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Dwnioion Ewt Ohio
l->01 E&st 55th Sueat, Cle.eland, OH 44103

?AaipngAddtess: P.O. Box 5759
Clevelnnd, OH 44101-0759

Robert W. Varley
Managing Dizector, State & Loeel At'Feirs

k]Dominion-
East4hia

July 20, 2007

Dear Public Ofncial:

I

0

I want to inform you that Dominion East Ohio intendg to file a rcquest for a base rate increase for gas delivery service and
otbar tarit'f changes with Public Utilities Commission of Ohio (PUCO) in about 30 days. The total rate increase that
Dominion East Ohio will request is approximately $73 millioa These changes would affect the rates charged to our more
than 1.2 million customers in the East Ohio and West Ohio service territories. This request, which is subject to PUCO
review and approval, would increase ibe annual bill of a typical residential customer by about four percent. The combined
impact of the rate increase and tariff changes for those customers will be less than $4.50 per month. The new rates, if
approved, are not likely to go into effect until the second quarter of 2009. That means that ovr base delivery ratea will
remain the same over the upcoming winter heating seasoa

lt's been mare than 13 years since Dominion East Ohio filed its last requeat for a base rate increase for delivery service. By
conttnually striving to be more efficient, we have been able to hold off on asking for a rate increase for we6 over a decade.
Even thougb we have become more efficient, many operating costs, such as healfhcare expense and postage, have risen
substaatially since our last rate case. In addition, Dominion East Ohio hae invested more than $800 million in pipelines,
meters and other assets since our last base rate case, which bas increased our taxes and other expenses as well. The changes
to ovr expenses in relation to revenues have finally led to the point where we must now seek a rate increase.

As pan of its request, Dominion East Obio is proposing to iastali automated meter reading equipenent for atl of its
customers over a 5-year period, which will provide actual meter readings each mont4, The instaUation of automated
metering will enhance service by eliminating estimated bills and improving budget billing calculations.

Dominion F,ast Ohio also proposes 8pending up to an additional $5.5 millionper year an customer eoneervation programs.
We wotild initially increase doilars spent on conservation programs fxoni the otarent level of $3.5 million per year to $6
millioa If the program exceeds approved targels, the company would then expand it by an additional E L million in each of
the next three years. As customer usage declines, base rates would be adjusted automatically to keep our base rate revenues
per customer the satne. Customers would still gain all of the benefits of reduced gas costs, which comprise over three-
fourths of a typical customer's bill.

We realize that Dominion East Ohio customers have seen nstural gas commodity costs increase considerably during the
past 13 years, Pleaso keep in mind that Dominion East Ohio does aoc eam a profit on the natural gas commodity itself. We
are required to pass along those costs on a dollar-for-dollar basis. Although higher natural gae commodity costs have led to
higher gas bills, these costs are dist(not from the base delivery rate, which recovers the company's ongoing costs of doing
businesa and a return on its investment in assets used to provide service. The base delivery rate has not inereasad since
1994.

Accompanying this letter are materials providing information on this rate filing, including copies of Dominion East Ohio's
proposed tariffs.

The PUCO will conduct public bearings throughout our savice areca, at which customers, local goveretment officials and
consumer groups will have the opportunity to ask qaestions and make statementa related to Dominion East Ohio's rate
increase request.

In the meantime, if you have questions ar require additional information, please contact me at R^o @rj.W. Var q om.com
or (216) 736-6207, your local affairs representative - Rose Dziak at Rose.P.Dziak(a1 m,com or (216) 736-6201, Ty
McBee at TW.C.MeBee(aldom eom or (216) 736-6213, Tracy Stevens at Tracv. W.StevrnsWem.com or (330) 478-3104 or
Peggy Ehora atPeeev.A.Ehora(a?dom.com or (419) 226-4866.

Sincerely, t
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TIIE EAST OHIO GAS COMPANY dlb/a 1)aNSTNTON EAST OHIO

Sttmmary of Proposed Rates

Current Rates for Proposed Rates

General Salea & Enerav Choice Transoo

East Ohio West Ohio Division

ation Service (G4S & ECTS)

for AIl Cuatomerc

CustomerCharge $5.70 $4.38 $5.70 lMonth
Commodity Charge $1.2355 $1.1201 $1.6200 /Mcf

Large Volume Ceneral Sales & Energy Choke Transnortatlon Service (Q,VG58 & LV&fiTS)

Customer Charge $40.00 $32.24 $40.00 /Month
Commodity Charge

First 100 $1.2527 $1.1201 $1.6200 /Mcf
Next 100 $0.9927 $1.1201 30.9927 IMcf
Next 300 $0.9927 $0.7391 50.9927 lMcf
Next 4,500 $0.8187 $0.7391 $0.8187 Aicf
Next 20,000 30.8187 $0.4221 $0.8187 /Mcf
All Additional $0.8187 $0.3731 $0.8187 /Mcf

Traneportation Service for Schools fTSSI^

Customer Charge $50.00 $50.00 /Month
Cotttmodity Charge

First l00 $1.3967 $1.3967 /Mcf
Next400 $1.1367 $1.1367 /Mcf
Next1,500 $0.9627 $0.9627 /Mcf
All Additional $0.9627 $0.6440 /Mcf

General Transoortatton Setvlee (GTS)

CnatomerCharge $102.50 $132.99 $102.50 /Month
Commodity Charge

First 100 $1.2527 $1.4163 $1.2527 /Mcf
Next 100 $0.9927 $1.4163 10.9927 lMof
Next300 $0.9927 $1.0353 10.9927 /Mcf
Next 1,500 $0.8187 51.0353 $0.8187 /Mcf
Next 3,000 30.8187 $1.0353 50.5000 /Mcf
Next 20,000 $0.8187 30.7183 $0.5000 lMcf
AllAdditionel $0.8187 $0.6683 50.5000 JMcf

Dailv Transportation Service (DTS)

Costotner C6atge $317.00 $377.00 /Month
Commodity Charge

First 500 $1.0803 51.0803 /Mcf
Next4,500 $0.9113 $0.9113 /Mof

^ Next 20,000 $0.9113 $0.6000 /Mcf
Next25,000 30.5603 $0.6000 /Mcf
All Additional $0.1663 $0.1663 /Mcf



THE EAST OFSIO GAS CONTMAIYX d/b/a DOMINION EAST OI-IIO
Summary of Proposed Rates

Current Rates for Proposed Rates
East Ohio West Ohio Division for All Customers

Volume Sankine Service

2% $0.0220 $0.0220 $0.0166 fMcf
4% $0.0270 $0.0270 $0.0214 /Mcf
6% $0.0340 $0.0340 $0.0263 /Mcf
8% $0.0400 $0.0400 $0.0311 /Mcf
10"/. $0.0460 $0.0460 $0.0358 /Mcf

Traosoortation Surcredit Rider ($0.005342) ($0.004805) ($0.0173) /trtcf

Gross Recetuts Taz (GAITI Rider 4.8957% 4.8651% 4.6044%

T'he current ORT Rider is applied only to gas cost charges billed under the GSS and LVGSS rate schedutes.
The pmposed GRT Rider will apply to all of the charges billed by Dominion East Ohio on all rate schedules,
exoluding charges billed on behalf of Energy Choice suppliers that may be subject to appiicable sales tax rates.

Sales RPconefiiation Rider (S.RR)

A Sales Reconciliation Rider has been praposed to recover the diffesence betweoa actual base rate revonues and
approved test year revenues adjusted to reflect ohauges in tha number of castomers. The rider rate wiII be zero
when the tariff is approved by the PUCO. Effeative November I of eteh year, the rider rate will be ravised
after further review and approval by the PUCO. This proposed rider would apply to the GSS, LVGSS, ECTS
and LVECTS rate schedules.

AMR Cost Recoverv Charee

A flat monthly charge wiil be added to ft othenvise applicable customer service charge for all customers under
the following rate schedules: GSS. LVGSS, i7CT3, LVECfS, GTS, and TSS. This additionnl charge is
proposed to recover t1m depreciation, incremerdai property taxea and post in-service canying costs associatad
with the iwtailation of automated meter reading (A&IIt) equipment throughout Dominion East Ohio's system

^



RoBen W. Variey
Managing pireccor, Stato.@. Local Affairs July 20,2009

Dear Public Official:

I want to infvrm you that Dominion East Ohio intends to fde a request for a base rate merease for gas delivery
service and other tariffchanges with Public Utilities ConunLssion of Ohio (PUCO) in about 30 days. The total rate
increase that Dominion East Ohio will request is approximately $73 miition. These changes would affect the rates
charged to our more thaa 12 million customers in the @ast Ohio and West Ohio service territoriee. This request,
which is subject to PUCO review and approval, would increase the monthiy bill of a typical East Ohio residential
customer by iess than $4.50. West Ohio custonurs would see a monthly inereasa of less than t6, or 5 percent, which
includes an increase in their monthly service charge. The new rates, ifapproved, are not likely to go into efTect until
the second quarter of 2008. That means that our base delivery rates will remain the same over the upcoming winter
heating season.

West Ohio Gas was onc:e a separate subsidiary of Dominion before oterging with East Ohio Gas in 1997. At that
tinte, only the gas cost pordon of the companies' rates wera combined. Up until this point, West Ohio Division
customets had a separate monthly service charge and base rates. With this new rate case, the company is proposing
that rates be the same for both East Ohio and West Ohio. As a resuit, the impact on West Ohio customers will be
slightly different than the impaot on East Ohio customers.

The cotnpany filed its lagt reqaest for a base rate increase for delivery service for its West Ohio custome.rs in Allen,
Auglaize, liaucock, flardin, Mercer, Paulding, Putnam, Sheiby and Van Wert counties in 1983. By continually
striving to be more efficient, we have been able to hold off on asking for a rate inereese for 24 yeare. Even though
we have become more efficient, many operating costs, such as beaithoa<e expensa and postage, have risen
substantially since our last rate ease. In addition, Dominion East Ohio has invested more thao $800 million in
pipelines, metars and other assets since au last base rate case, which has increas®d our taxes and other expenses as
well. The changes to our expenses in relation to revenues have tinally ied to the point where we must now seek a
rate increase.

As part of its request, Dominion East Ohio is propoaing to install automated meoa reading equiptneat for all of its
customers over a 5-year periad, which will provide actual meter readings each month. The hmstallation of automated
metering will enhance service by eliminating estimated bills and improving budget biliing catculations.

Dominion East Ohio also proposes spending up to an additional $5.5 million per year on cus6omer conservation
programs. We would initially increase dollars spent on conservetion programs &om the current level of $3.5 million
per year to $6 million. If the program exceeds approved targets, the company would then expand h by an additioral
$1 million in eaeb of tht nwtt three years. As customer usage declines, base rates would be adjusted automatically
to keep our base rate revenuas per customer the same. CuStomers would still gain all of the benefits of reduced gas
costs, which comprise over,hree•foutths of a typical customer's bill.

We realiae that Dominion East Ohio customers have seen nantral gas commodity costs inerease considerably during
the past 13 years. Please keep in mind that Dominion East Ohio does not earn a profn on the natural gas commodity
itset£ We aro required to pess along those costs on a dolier•for-dollar hayis. Although higher naturnl gas commodity
costs have led to higher gas bills, these costs are distinct from the base delivery rate, which recovets the company's
ungoing costs of doing business and a return on its investment in assets used to provide service. The basa delivery
rate has not inoreased since 1983.

Accompanying this letter are materials providing intbrmation on this rate filing, ineluding copies of Dominion East
Ohio's proposed tariffs.
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The PUCO will conduct pubtie hearings t6roughout our service aree, at which customars, local governaent offlcials
and consumm' groups will hsve the opportunity to ask questions and make statemente related to Dominion East
ohio's rate increase request.

In the meantime, if you have questions or require additional information, please contact me at
Ro6er3 W VarlevQdom com or (216) 736-6207, yoar loeal affairs representative - Rose Dziak at
R o^,+P.Dziak(g),dom.com or (216) 736-6201, Ty McHee at Tv.C.McBee(adom com or (216) 736-6213, Tracy
5tevens at Tracv. W. Stevens&ddom.com or (330) 478-3104 or Peggy Ehora at Pegav.A.Etlora(i7dom.com or (419)
226d666.

Siacerely,

0
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In the Matter of the Application of The East Ohio
Gas Company dba Dominion East Ohio for Case No, 07-830-GA-ALT
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In the Matter of the Application of The East Ohio
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1 I. Q. Would you please state your name anci business address?

2 A. My name is Stephen E. Puican. My business address is 180 East Broad

3 Street, Columbus, Ohio.

4

5 2. Q. What is your present employment?

6 A. I am currently employed as Co-Chief of the Rates & Tariffs ! Energy &

7 Water Division in the tltilities Department of the Public Utilities

8 Commission of Ohio ("PUCO"),

9

10 3. Q. Are you the same Stephen E. Puican who has previously 61ed testimony in

l t this proceeding?

12 A. Yes, I am.

13

14 4. Q. What is the purpose of your testimony?

15 A. I am supporting the Stipulation and Recommendation (Stipulation) filed in

16 this proceeding on August 22,2008.

17

18 6. Q. Was the Staff present at the negotiations that resulted in the Stipulation?

19 A. Yes, the Staff was present at all of the meetings.



1 7. Q. Were all of the parties to this proceeding present at these meetings?

2 A. Settlement meetings were noticed to all parties and all parties were present

3 either in person or by phone or they chose not to be present.

4

5 8. Q. Do you believe the Stipulation filed in this case is the product of serious

6 hargaining among knowledgeable parties?

7 A. Yes. This agreement is the product of an open process in which all parties

8 were represented by able counsel and technical experts. Extensive

9 negotiations occurred. The Stipulation represents a comprehensive

10 compromise of issues raised by parties with diverse interesis. All parties

I t have signed the Stipulation and adopted it as a reasonable resolution of all

12 issues except the single rate design issue that has been reserved for

13 litigation. I believe that the Stipulation that the parties are recommending

14 for Commission adoption presents a fair and reasonable result.

15

16 9. Q. [n your opinion, does the Settlement benefit ratepayers and promote the

17 public interest?

18 A. Yes.

19 • The stipulation establishes a fair and reasonable revenue requirement

20 with an increase in the base rates of approximately 3.9%.

2
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• It establishes a Pipeline Infrastructure Program to accelerate the

replacement of an aging distribution system and provides for reasonable

oversiglit of the program.

• It establishes a program to address the safety concems of prone-to-fail

risers and a schedule to replace these risers within a reasonable period

of tinte,

• It adopts a proposal for pominion to assume ownership and repair

responsibility of customer service lines.

• It provides for a significant expansion of funding for energy efficiency

programs.

. It commits Dominion to provide $ 1,200,000 of shareholder-funded

assistance to organizations that will help customers in the areas of

payment assistance and education regarding the efficient use of natural

gas.

• It establishes a formula for sharing revenues generated from commodity

exchange and firm receipt point revenues.

• It establishes a five-year program to replace inside meters with

automated meter reading devices to eliminate the labor intensive process

to gain access and read meters inside a customer's premises.

3



1 10. Q.

2 A.

3

4 11. Q.

5 A.

6

7

8 12. Q.

9

10

l l A.

Does the Stipulation violate any important regulatory principle?

No.

Are you recommending its adoption by the Commission?

Yes. [ believe the Stipulation represents a fair and reasonable compromise

of diverse interests and provides a fair result for customers.

You have previously filed testimony on the rate design issue that the

stipulation has reserved for litigation. Is there any additional information

you want to provide on that issue?

Yes, in order to assist the Commission's evaluation of the rate design issue,

12 1 am attaching Exhibits SEP lA, I B, 2A, 2B and 3 to this testimony.

13 Exhibit SEP 1 A calculates annual bills for residential customers at various

14 levels of consumption and compares those bills at current rates and rates

15 incorporating the new revenue requirement at a $5.70 fixed charge and a

16 $12.50 fixed charge. The $12.50 fixed charge reflects the first year of the

17 Staff and Company proposed two year phase in of rates as shown on Joint

18 Exhibit 1-A to the stipulation. Exhibit SEP IB shows the second year of

19 the phase in. Exhibits SEP 2A and 2B show the same information for the

20 entire GSS class. Exhibit SEP 3 shows the rates underlying these exhibits.

4



1 13. Q. Does this conclude your testimony?

2 A. Yes, it does.

3

5



PROOF OF SERVICE

I hereby certify that a true copy of the foregoing Second Supplemental Direct

Festimony of Stephen E. Puican, submitted on behalf of the Staff of the Public Utilities

Commission of Ohio, was served by regular U.S. mail, postage prepaid, hand-delivered,

and/or delivered via electronic mail, upon the following parties of record, this 25u' day of

August, 2008.

Anne L. Hammerstein
Assistant Attorney General

Parties of Record:

Joseph P. Serio
Assistant Consumers' Counsel
OtTice of the Ohio C.onsumers' Counsel
14 West Broad Street, Suite 1800
Cofumbus, OH 43215

David A. Kutik
Jones Day
North Point, 901 Lakeside Avenue
Clevelarid, Oh 44114-1190

Joseph P. Meissner
Legal Aid Society of Cleveland
1223 West Sixth Street
Cleveland,OH 44113

John M. Dosker
General Counsel
Stand Energy Corporation
1077 Celestial Street, Suite 110
Cincinnati, OH 45202-1629

Barth E. Royer
Bell & Royer Co., LPA
33 South Grant Avenue
Columbus, OH 432t5-3900

Mark A. Whitt
Andrew J. Campbell
Jones Day
P.O. Box 165017
Columbus, OH 43216-5017

M. Howard Petricoff
Stephen Howard
Vorys Sater Seymour & Pease
52 East Gay Street
P.O. Box 1008

Todd M. Smith
Schwartzwald & McNair
616 Penton Media Building
1300 East Ninth Street
Cleveland, Oh 44114

W. Jonathan Airey
Gregory D. Russell
Vorys Sater Seymour & Pease
52 East Gay Street
P.O. Box 1008
Columbus, OH 43216-1008



Colunibus, OH 43216-1008
David Rinebolt
Colleen Mooney
Ohio Partners Cor Affordable Energy
P.O. Box 1793
Findlay, OH 45839-1793

[)avid F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, Oh 45202

Steve Beeler
City of Cleveland
Cleveland City Ha1l
601 Lakeside Avenue
Room 206
Cleveland, OH 441 14-1077

Samuel C. Randazzo
Daniel J. Neilsen
Joseph M. Clark
McNees, Wallace & Nurick
21 East State Street, Suite 1700
Columbus, OFl 43215

7



:^:crtC N^^ xJ^ Fxxy^ xy a^x;e•= x̂p](^ yFp x̂y R x Yf{ ^xy YIr ^ xx. x̂y . x
^:G '^+ V N .pp^ ° 1^1 m NN p+ r ^ O P N O!i f O^ N^'G ^ 9° N F, ^^^O V M1 T

^^ m n VA d M^ Ri e^ N_ r s rv
4 r vi v l^ % a^ C^ N^ v^ d_ F_ ,A ' Q P_ t: __

T O S

r^ ^ ^N«^»»^^»°s««p^^s ^^a^sH^^^^«_^aao z^rv

N S ^ N

:j5 - n o - - ,

a e y y .p qF .p 1. n C

.R ^ vNi P Xi .p P IY •C P•q NM Cq Y^ ^^( O 1^ O Y w- N R^! 1 n j v', P S^ N^w r1

$ ^.%$fi.w.'n,n`$r N-•uow T+°',°.'^"^MG.y.^^ _.. :'$n±'.n 3 o
^.,.^. ^^Sw.'CAAc"i^w :N N^H"" --•',g^."i^

m A.Xy-x^^^^^<&GsARGes9'°^MR^S^i$^q88^?^8$

a^ ^ N M N sl Y^ H

^ LL

r . .^^^nnn.. m moaoa> m P
xxx^e^exm^rax
o-mmma^o:waP.r.

-V 3q '°9A_m°-.°<S"̂3{YµN: :'[ ,̂Rry '=3 ".rya'1 S.^..3'^,:y &+ 'm°'e8,.V̀̂^ 7v^ ^tip mâp 5nop Sh aj fiT.'N̂
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Current Proposed
Block I

Proposed
Year I

Block 2
Proposed

Year I

Exhlbit

Block I

Proposed
Year 2

SEP-3

Block 2
Proposed

Year 2

Service Fee $517000 $5.7000 $12.5000 $12.5000 115.4000 $15.4000
GRT - Service Charge $0.0000 $0.2600 $0.5800 10.5800 10.7100 $0.7100
Total Service Fee $5.7000 $5.9600 913.0800 $13.0800 $16.1100 516.1100

Gas Co st

Gas Cost - Avg Rate $9.1191 $9.1191 $9.1191 $9.1191 39.1191 $9.1191

GR'r- Gas Cost $0.4467 10.4207 $0.4207 $0.4207 $0.4207 $0.4207

Surcharge Credit Rider $0.0053 $0.0173 $0.0173 $0.0173 $0.0173 $0.0173

1otal Gas Cost - Avg Ra $9.5711 $9.5571 $9,5571 $9,5571 $9.5571 $9.5571

Delivery Rate $I.2355 $1.3685 $0.6250 $1.0510 $0.3550 $0.6030

PIPP Rider $0.5653 10,5653 10.5653 50.5653 $0.5653 $0.5653
Uncollectible Expense R $0.2906 $0.2906 $0.2906 10.2906 $0.2906 10.2906
Surcharge Ciedit Rider (S0,0053) ($0.0173) ($0.0173) ($0.0173) 1 $0.0173) (80.0173)
Migration Rider B $0.3441 $0.3441 $0.3441 $0.3441 $0.3441 $0.3441
SB 287 $0.1593 $0.1593 $0.1593 $0.1593 10.1593 $0.1593
GRT Rider • Non Gas Ct S0.0000 $0.1248 $0.0906 50.0906 $0.0781 $0.0781

Total Unit Rate . $2.5895 $2.8353 12.0576 $2.0576 $1.78 $1.78
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The Office of the Ohio Consumers' Counsel ("OCC") the City of Cleveland, the

Ohio Partners for Affordable Energy, the Neighborhood Environmental Coalition, the

Empowerment Center of Greater Cleveland, the Cleveland Housing Network, and the

Consumers for Fair Utility Rates ("Citizens Coalition") (collectively "Joint Consumer

Advocates") apply for rehearing of the October 15, 2008 Opinion and Order ("Order")

issued by the Public Utilities Cornmission of Ohio ("Commissian" or "PUCO").

Through this Joint Application for Rehearing, the Joint Consruner Advocates seek to

protect approximately 1.2 million residential utility customers of The East Ohio Gas

Company d!b!a Doniinion East Ohio ("DEO" or "Company") from the consequences of

the straight fixed variable ("SFV") rate design ordered by the Commission.

Pursuant to R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Order was unjust,

unreasonable and unlawful and the Conunission abused its discretion because:

A. The Conunission erred when it failed to comply with the
requirements of R.C. 4903.09, and provide specific findings of fact
and written opinions that were supported by record evidence.

B. The Commission erred by approving a rate design for a two-year transition
period without establishing R.C. 4909.18 and R.C. 4909.19 as governing
the process for deterraining the rate design that will be implemented after
the two-year transition period.

C. The Commission erred by approving a rate design that includes an
increase to the monthly residential customer charge without
providing consumers adequate notice of the SFV rate design
pursuant to R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43.

D. The Commission erred by approving an SFV rate design that
discourages customer conservation efforts in violation of R.C.
4929.05 and R.C. 4905.70.

E. The Commission en•ed by approving a rate design that
unreasonably violates prior Commission precedent and policy.



'I'he reasons for granting this Joint Application for R®hearing are set forth in the

attached Memorandum in Support. Consistent with R.C. 4903.10 and the Joint Consumer

Advocates' claims of error, the PUCO shottld reverse its Order.
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I. INTRODUCTION

In this case, the Commission is placing its desire to ensure that DEO has

sufficient revenues to cover its fixed costs over the interests of residential customers' and

their desire to engage in conservation efforts. The Commission has identified two ways

to protect the Company's revenue stream: ( 1) a straight fixed variable rate design; and (2)

a decoupling mechanism. A straight fixed variable rate design provides the utility with

greater guaranteed revenues by dratnatically increasing the fixed monthly customer

charge. In addition to greater guaranteed revenues the utility does not have to account for

and refund to its customers any over-recovery, as would be necessitated by a rate design

with a decoupling mechanism. Before the Commission makes an ultimate decision it

should have all the facts and analysis it requires on the record.

In the Commission's Order there is recognition that indeed all facts and analysis

are nol available by the fact that the Commission has identified certain issues that must

be fiuther analyzed by the Company and/or other interested parties (e.g. the DSM

Collaborative) who were ordered to perform studies and provide the Commission with

certain information on a prospective basis.z The Cornmission is attempting to fill gaps in

the record evidence it needs to make a decision on the appropriate rate design, by

ordering these studies. A better course of action would be to order theso stttdies and

evaluate the results before implementing such dramatic changes in the way DEO charges

its customers. Thus, a more complete evaluation intended to fully understand the

implications of implementing the SFV rate design is imperative. Following such an

'This interest was clearly displayed by the hundreds of residentlal customers who atteaded the
Local Public Hearings, the over 175 residential customers who teatifred at tho I.ocal Public
Hearings and the over 275 letters subniitted on the record, in opposition to the SPV rate desiga

Z Order at 23, 25 and 27.
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evaluation, the interested parties should be entitled to their due process rights as the

Commission undertakes a process to review the impacts of the SFV rate design, and

determine the appropriate rate design going forward.

The Commission should reconsider its decision to implement the SFV rate design

for a number of legal arguments made by parties opposed to the SFV rate design. DEO

did not request the SFV rate design in its rate case application ("Application") and

therefore failed to provide the customer notice required under Ohio law. In addition, the

SFV rate design sends an improper price signal to the customer and adversely impacts the

customers' conservation efforts by extending the payback period for energy efficiency

investments. The SFV rate design unreasonably increases the fixed monthly customer

charge in violation of the regulatory principle of gradualism.

'rhe Joint Consumer Advocates are particularly concerned about the effects of the

SFV rate design on Ohio's working poor. From a social justice standpoint, a public

policy that forces a struggJing family living just above the poverty fine in a small

apartment with the thermostat turrted low to pay as much as Commercial and hrdustrial

customera whose usage is as high as 3,000 Mcf per year, and homeowners with large

homes is unconscionable. The Company and the Cornmission Staff have failed to

demonstrate that such subsidies are not occurring. They have failed to provide evidence

to demonstrate that all, or even a majority of low-income customers are using more

natural gas than large customers, and they have failed to establish a public policy

rationale for charging low- users the same amount as large users. Finally, the low-

income pilot program as ordered by the Commission in these cases is a smaller program

than the pilot program ordered in the Duke Energy-Ohio ("Duke') rate case, despite the
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fact that DEO is three times the size of Duke, and the well doctunented economic

problems in DEO's service territory.

The Commission is strongly and respectfnlly urged to encourage conservation and

protect vulnerable Ohioans by rejecting the straight fixed variable rate design and

returning to the current rate design or adopting a decoupling mechanism with apprnpriate

consumer safeguards.

Il. PROCEDURAL HISTORY

On July 20, 2007, DEO filed a Pre-Filing Notice of its intent to increase rates for

the natural gas distribution service that is provided through its gas pipelines. On August

30, 2007, DEO filed its Application in these cases ("Rate Case"), to increase the rates that

customers pay.

Motions to Intervene were filed by the OCC,' Stand Energy Corporation

("Stand"),° OPAE,' Ohio Energy Grryttp ("OEG"): Interstate Gas Supply, Inc. ("IGS"),'

the City,' the Citizens Coalition,' Integrys Energy Services, Inc. ("Integrys"),10 Dontinion

Retail, Inc. ("Dominion Retair')," Industrial Energy Users-Ohio ("IEU"),'a Utility

' OCC Motion to lntervene (September 12, 2007),

° Stand Motion to Intervene (November 21, 2007).

5 OPAE Motiou to Intervene (July 26, 2007).

6 OEG Motion to Iatervene (Augast 1, 2007).

' IGS Motion to Intervene (August 17, 2007).

s City Motion to Intervene (Jane 17, 2008).

' The Citizen Coalition's Modon to intervena (August 10, 2007).

o integys Motion to Intervene (January 7, 2008).

" Dominion Qetail Motion to Intervene (September 17, 2007).

^r ISU Motioe to intervene (September 24, 2007). (7EU on June 19, 2008 withdrew frovt tltew cases).
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Workers Union of America ("Union")," Ohio Oil and Gas Association ("OOGA")," and

Direct Energy Services, LLC, ("Direct").15

On September 13, 2007, the Company filed the direct testimony of nine Company

witnesses and outside experts. On May 23, 2008, the PIJCO Staff ftled its Staff Report of

Investigation ("Staff Report") and the Report of Conclusions and Recommendations on

the Financial Audit by Blue Ridge Consulting Services, Ine_ ("Blue Ridge Report").

On September 20, 2007, DEO filed a first Motion to Consolidate its advanced

meter reading ("AMR") program application with the rate case Application. The AMR

Application was initially filed in 2006, attd sought recovery for the flinds to be used by

the Company to pay for the AMR program through a cost recovery charge to customers."

'rhe AMR Application projected AMR program costs of approximately $100-110 million

Then six months into the rate case review process, on February 22, 2008, DEO

filed a second Motion to Consolidate." This Motion to Consolidate sought to add yet

another revenue requirement to the Rate Case Application -- this time a $2.6 billion (in

2007 dollars)" Pipeline Infrastructure Replacement ("PIR") Application." The PIR

Application was initially filed as a"UNC" fiLing, or an unclassified filing, and assigned

" Union Motion to Intervene (Decetnber 28, 2007).

'" 000A Motion to Intervene (Febntary 29, 2008).

3 Direct Motion to lntervene (January 18, 2008).

"AMR Application at 6.

"In the Matrer of the Application of the East Ohio Gas Company d/b/a Dominion East Ohio j'or Approval
of Tanffs to Recover Certain Costs Associated with A Pipeline Infrastructare Repiacemeni Program
Through an Automatic Adjusrment Clause, And for Certafn Accounting 71^eatment, Case No. 08-169-GA-
iNC, Motion t+o Consolidate, (Febroary 22, 2008). ('PQl Case").

's Based on the fact that the Company only calcutates tha PIR Application costs in terms of "2007 dollars"
and the fact that the AMR Application costs have already increased by 10% in less t6aa a year from $110-
$110 million to $126.3 tnillion, leads to inevitable conclusion that the PIR Application costs will far and
away exceed the $2.6 billion price tag that the Contpany has identified in this case.

" PIR Case, Apptication (Febtuary 22, 2008) at 11.
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Case No. 08-169-GA-UNC.

Between June 20 and June 23, 2008, OCC, DEO, OPAE, IGS, Integrys, the City,

and the Coalition filed objections to the Staff Report, and Summaries of Major Issues.d0

On June 23, 2008, OCC filed testimony of eight witnesses," and DEO filed the

Supplemental Testimony of three witnesses.u

On August 22, 2008, the parties to the cases entered into a Stipulation and

Recommendation ("Stipulation") that settled all issues except for the rate design issue

involving the fixed monthly customer charge. The major issues that OCC and the other

parties settled include, inter atia, a fair and reasonable revenue requirement, agreement to

establish a pipeline infrastructure program with reasonable price caps, and establishment

of a program to address the safety concems and replacement of risers in a reasonable time

period." Under the Stipulation, all representatives of residential customers -- who will. be

forced to bear the impact of the SFV rate design -- OCC, OPAE,` the City, and the

Citizens Coalition have reserved their right to litigate the rate design issue. The PUCO

Staff, DEO and OOGA support of the SFV rate design which represents a radical

departure from decades of PUCO regulation of natural gas Local Distribution Companies

3O OCC, DEO, OPAE, the CSty, and the Coalition were the only parties who filed objections that
specifically addtessed the rate design issue that was the subject of litigation in the evidentiary
hearing.

Z' The foltawing witnesses filed Direct Testimony on behalf of the OCC: Wilson Gonzalez, Steven
B. Hines, Beth E. Hixon, Frank W. Radigan, Trevor R. RoycroS, Patricia A. Tamm, Jatnes D.
Williams, J. Randall Woolridge.

22The following witnesses filed testimony on hehalf of DEO: Vicki H. Friscic (Supplemental),
Jeffrey A. Murphy (Second Supplemental), and Michael J. Vilbert ( Supplemental).

Staff Ex. No. 3B (Puican Second Supplemental Testinany) at 2-3 (August 25, 2009).

OPAE is a provider of weatherization and essential infrastructure services to the low income
residential consumers within DEO's service territory.
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("LDCs") in Ohio. Noteworthy is that no group that purports to represent the interests of

consumers supported the SFV.

The Conuttission held ten local public hearings between and July 28 and August

21, 2008 ' and the evidentiary hearings were conducted between August I and 27, 2008.

On August 26, 2003, the OCC filed rebuttal testimony," and on August 27, 2008, DEO

filed surrebtittal testimony.L' The Attorney Examiners ordered an extremely short

briefing schedule of only 14 days -- that incorporated the Labor Day Holiday -- for initial

briefs, and only 6 days for reply briefs and included an unprecedented fifteen page

limitation for the initial and reply briefs. As a result, OCC and other parties were forced

to make difficult decisions about what legal arguments could and could not be advanced

given the constraints imposed by the Commission. 1'he initial briefs were due on

September 10, 2008, and reply briefs due on September 16, 2008. An oral argument was

conducted on September 24, 2008.

The Cornrnission issued its Opinion and Order ("Order") on October 15, 2008, in

which the Commission approved the SFV rate design, which all but ends the time-

honored practice of billing customers per cubic foot of the gas they use, which is the most

significant part of the customer distribution cost determined in a base rate proceeding.

III. STANDARD OF REVIEW

Applications for Rehearing are govertted by R.C. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within thirty (30) days after issuance of an order

" Chder at S.

'6 OCC Ex. No. 22 (Colton Rebuttal Testimony).

2' DEO Ex. No. 1.5 (Murpby Burrebuttal Testimony).
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from the Commission, "any party who has entered an appearance in person or by counsel

in the proceeding may apply for rehearing in respect to any matters determined in the

proceeding." Furthermore, the application for rehearing must be "in writing and shall set

forth specifically the ground or grouncls on which the applicant considers the order to be

unreasonable or unlawful."=°

In considering an application for rehearing, Ohio law provides that the

Commission "may grant and hold such rehearing on the matter specified in such

application, if in its judgment sufficient reason therefore is made to appear."'

Furtherruore, if the Comniission grants a rehearing and determines that "the original

order or any part thereof is in any respect unjust or unwarranted, or should be cbanged,

the Cornmission may abrogate or modify the same **": 0

The Joint Consumer Advocates meet the statutory conditions applicable to an

applicant for rehearing pursuant to R.C. 4903.10. Accordingly, the Joint Consumer

Advocates respectfully request that the Connnission grant rehearing on the matters

specified below.

IV. ARGUMENT

The Connnission's Entry was unjust, unreasonable and unlawful in the following

particulars;
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A. The Comndssion Erred When It Failed To Comply With The
Requirements Of R.C. 4903.09, And Provide Specifte Findings Of
Fact And Written Opinions That Were Supported By Record
Evidence."

The Commission approved the SFV rate design for DEO's General Sales Service

("GSS") and Energy Choice Transportation Service ("ECTS") classes despite

acknowledging that there was insufficient record evidence to support its deoision, as is

evidenced by its ordering future studies intended to establish findings on a prospective

basis to validate its current decision. The areas of inquiry that the Commission has ordered

be reviewed are as follows: 1) DEO is to perform a review of the cost allocation

methodologies for the GSS/E.CTS classes;'= 2) fnllowing the end of the first year of the

low-income pilot pmgram, the Commission will "evaluate the program for its effectiveness

in addressing our concerrts relative to the impact on low-use, low-income customers;""

and 3) the DSM coilaborative was ordered, as part of its review, "to develop energy

efficiency program design alternatives and should consider those altematives in a manner

that strikes a balance between cost savings and any negative ratepayer impacts."" Thus,

the Conrmission seoms to recognize that its decision will cause hann to some customers

and it attempted to mitigate that harm through a series of band-aides and studies. The clear

and present fact remains that customers simply would be better off without the SFV and

approval of the rate design as originally proposed by DEO.

R.C. 4903.09 roquires the Commission to provide specific findings of fact and

written opinions supported by record evidence. R.C. 4903.09 states:

" Tongrea v. Pub. Ub'I. Comm, (1999), 85 Ohio St. 3d 87.

u Order at 25.

"Id. at27.

7d !d. at 23.
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In all contested cases heard by the public utilities
commission, a complete record of all of the proceedings
shall be made, including a transcript of all testimony and of
all exhibits, and the comrnission shall 6le, with the records
of such cases, findings of fact and written opinions setting
forth the reasons prompting the decisions arrived at, based
upon said findings of fact.

In these cases, the Commission absent current and complete record evidence is

attempting to create validation and support for its order to implement an SFV rate design

through these prospective studies that could provide sufficient evidence to warrant the

PUCO's reversal of its current position on the SFV rate design.

The Commission in its Order stated it was approving "[the SFV rate design for]

the first two years of this transition period."" The Commission's Order for selected

studies is inappropriate and a more comprehensive study is necessary to determine if the

SFV rate design is just and reasonable and should be continued beyond the first two years

of this ttansition period for the reasons discussed below. Moreover, there is no

explanation or understanding of what may occur at the end of this two-year period.

1. The Commission Erred By Approving the SFV Rate Design
and Ordering the Company to Study the GSS Class Cost of
Service Study Prospectively.

The PUCO has failed to explain why as a policy matter it is just and reasonable to

have low-volume residential users subsidize high-volume Commercial and Industrial,

customers and high-use residential customers. Especially considering that in the

GSS/ECTS ctasses the highest use customers are Commercial and Industrial customers,

75 Order at 25.
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who use up to 30 times the natural gas that the average residential customer uses." The

goal of rate design should be to eliminate inter and intra-class subsidies to the maximiun

extent possible, not create them. But, if a subsidy is unavoidable, as a policy matter the

rate design should be structured such that the high users subsidize the low-users since

they generally contribute to system costs and are most likely making the least effort to

conserve our nonrenewable resources.

The Commission recognized that the Company's established GSS(GCTS rate

classes pose a potential inter-class allocation problem. The Commission Order stated;

Therefore, the Commission is approving tha first two years
of this transition, however, prior to approval of rates for
rates of the third year and beyond the Commission believes
that a review of the cost allocation methodologies for the
GSS/ECTS classes is appropriate. Therefore, DEO is
directed to complete the cost allocation study required in
the stipulation within 90 days of this order. Upon
completion, DEO should submit a report and
recoinmendation regarding whether the GSS/ECTS classes
are appropriately comprised of both residential and
nonresidential customers or whether the classes should be
split. DEO shall also provide, if the recommendation is to
split the classes, a recommended cost allocation per class.
Upon review of the cost allocation study, the Conssnission
will be establishing a process that will be followed to
detetmine the approriate rates in year threa and beyond, as
soon as practicable. 7

It is unclear why the PUCO has ordered the Company to perform a study within 90 days,

of its Order, but absent knowing what the results of the study are, the PUCO has

demonstrated a willingness to wait for two years before addressing the study's results- It

is unrefuted that DEO's GSS class is comprised of non-honiogeneous residential and

" b Based on average residential usage of 99,1 Mcf per year (Tr. Vol. IV (Murphy) at 17-18 (Aug.
25, 2008), and proposed nmximum CT8S class customer usage of 3,000 per year.

" Order at 25-26.
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non-residential consumers with widely varying usage. The average residential customer

in DEO's service territory uses 99.1 Mcf per year.}s The average non-residential GSS

customer uses 390 Mcf per year, or almost four times greater usage.'9 However, the

largest constunption in the OSS class currently is in excess of 5,000 Mcf per year.40 The

Company's justification for combining residential with Commercial and lndustrial

customers in the GSS class was that such customers who use 1, 2, or 3 times the amount

of gas as the average residential consumer exhibit similar load characteristics.°j This

argtunent ignores that while the load profile may be similar at these lower usage levels,

there are other factors that de.monstrate that the cost to serve these larger entities is

greater.02 This includes the amount of distribution pipe that is required because some of

these establishments may not be clustered in more dense urban settings." Nonetheless,

this does not explain the inclusion of Commercial and Industrial customers who use more

than 300 Mcf per year and use up to 3,000 Mcf per year, and therefore the GSS class

cannot be considered hotnogeneous relative to the residentlal consumers' usage.

Reliance on DEO's cost of service study to support the radical change to the SFV

rate design is equally inappropriate. The argnrrtent in favor of the SFV rate design is that

it aligns the customets' cost share with the burden that the user places on the system.'4

Under the SF'V rate design, no user should pay more than its appropriately allocated share

R. Vol.1V (Murphy) at 17-18 (August 25, 2008).

39Id. at 18-19.

40 Staff Ex. No. 3B (Puican Second Suppleaxtntal) at SEP IA, 1B, 2A, and 2B (Auguat 25, 2008).

`'Tr. Vol. N(Mnrphy) at 32 (August 25, 2008).

" OCC Ex. No. 21 (Radigan Direot Testimony) at 6-8 (June 23, 2008).

" OCC Ex. No. 22 (Colton Surrebuttal Teatitmmy) at 30-35 (August 26, 2008).

"* hriu://n.r .ore/Dldes/electricitvhat^ ene gX ell SVF REEF iul-08.ndPA Rate Design to Encourage
Energy Efficiency and Reduce Revenue Requirements, at 8(David Magnus Boonin) (July 2008).
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of fixed costs. However, the record does not establish that all customers in the GSS class

place the same burden on the system.45 Without any more detail in the cost of service

study, it is un-determined and un-determinable for this case who is actually responsible

fur the fixed costs that are recovered through the SFV tate design. Therefore, the same

fixed charge should not be levied on residential customers and non-residential large usage

(in excess of 300 Mef per year) customers in the GSS class.

Absent actual homogeneous menibership in the GSS customer class, there

inevitably will be misallocations among customers within the GSS class. This is an issue

that is addressed prospectively in the Stipulation.46 However, a future remedy for the

obvious current shortcomings of the class cost of service study relied upon in these cases

to support the SFV rate design does little to assist the low-use residential consumers who

will be most harmed by the SFV rate design during years I and 2. Moreover, it does

nothing to establish a legal record that supports the Commission's decision.

2. The Comttilssion Erred By Approving a Low-Income
Pilot Program Without an Adequate Record to Support
the Order.

The fact that there is an adverse affect on low-use customers as a result of

implementation of the SFV rate design in these cases is without question. The

Commission in its Order stated:

We recognize that, with this change to rate design, as with
any change, there will be some customers who will be

'S OCC Ex. No. 21 (Radigan Direct) at 24 (Jnno 23, 2008) (•`• '• ffiture class cost of service studies should
not assume, as DEO has done here, that the cost af service laterals and meters and regulators is independent
of the size of the customers. Radler, these costs should have been allocated based on either the actual costs
of service latorats and mcters and regulators serving each ctass, or a sampling of the equipment that serves
customers in each class combined with estimates of the average costs for each type of equipment 'rhe
existing cost of service study does not provide the detail needed to establish an average eustomer cost, or
the customer costs that represent the costs of serving the lowest use customers in the class.").

'16 Joint Ex. No. 1(Stipulation) at 11, (August 22, 2008).
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better off and some customers who will be worse off, as
compared with the existing rate design. The levelized rate
design will impact low-usage customers more, since they
have not been paying the entirety of their fixed costs under
the existing rate desibm. Higher use customers who have
been overpaying their fixed costs will actually experience a
rate reduction."

'rhe Commission's Order makes the statement that low-usage customers have not

been paying the entirety of their fixed costs. This statement is made without citation, and

without any prior Commission precedent that found that high-usage customers were over-

paying fixed costs under the previous rate design. In fact, prior to the current proceeding

and the recent Duke rate case, the PUCO has never made such a finding of fact. Instead

ctistomers ara being foroed to accept the financial fallout fmm this unsubstantiated claim

being transformed into fact. While the record is clear as to the impact that the SFV rate

design has on low-use customets; however, the actual impact that an SPV rate design will

have upon DEO's low-income customers, especially non-PIPP low-use and low-income

customers, is unknown and debatable.

The record in these cases does not answer the question of how the SFV rate

design impacts the low-income customer. It would seem axiomatic that such a

fundamental question would be fully explored and analyzed prior to approving such a

dramatic cbange in policy, and not after-the-fact. The Conunission has approved the

SFV rate design without a full and complete understanding of the harm that it may cause.

Using another governmental regulation analogy, this would be the equivalent to tequiring

°' Order at 26.
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the FDA to grant approval unless it could prove the drug was harmfiil. °" 50 It is the

responsibility of the manufacturer to demonstrate that the product is not dangerous.51

Similarly it should not be the PUCO or the intervening parties' responsibility to prove

that the SFV rate design is not just and reasonable, but instead it is the Company's burden

to prove that it is just and reasonable."

The SFV rate design approved by the Commission is bad public policy for DEO's

low usage and low-income residential customers who will now be forced to .subsidize

DEO's larger use commercial, industrial and residential customers. The SFV rate design

has the effect of making the distribution cost per Mcf that a customer faces higher at

lower consumption levels than at higher consumption levels.s' Such a rate design is

inherently unfair to low-usage low-income customers, who because of their limited

means, likely live in smalSer dwellings, such as apartments, and use less natural gas than

homeowners with larger homes. The SFV rate design is not only unfair to these

customers with small incomes, it is extremely insensitive in its timing; coming on the

heels of several years of belt-tightening by America's worlting poor, amidst a nationwide

a8 In the Matfer of the AppIicaeton of Ohio Edfson Company, The Cleveland Eleceric Illuminating
Company and The Toledo Edison Company for Aathoriry fo Establlsd a Standard Service Offer
Pursuant to R.C. 4978.143 in the Form of an Electric Security Plan, Case No. 08-935-EL-SSO,
Prefiled Testimony of Richard Cahaan at 17-18 (October 6, 2008).

49 !d.

s° Id.

" !d.

n]n a rate case, there is no dispute that the Company has the burden of proving that its Application is just
and reasooable. RC. 4909_ 18 states that, "[Ajt such hearing, the burden of proof to show that the
propasals in the apptleation are just and reasonable shall be upon the public utlltty." (Enq+haeis
added). R.C. 4909.19 also states, "[AJt any hearing involving rates or charges sought to be increased, the
burden of proof to show that the Increased rates or eharges are Just and reasonable shall be on the
publlc utiltty." (Empbasis added).

'' Staff Ex. No. 3B Puican Second Supplemental Testinwny at Exlubit SEP-lA (August 25, 2008) (By
way of example as usage increases the cost per Mef decreases: 12 montb usage of 5 Mcf Proposed Bill
$167.25 Cost per Mef =$33.45;12 month usage of 100 Mcf Proposed BiB $362.72 Cost per Mcf =
$3.6272; and 12 month usage of 5000 Mcf Proposed Bill $12,405.60 Cost per Mcf =$2.4811).
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mortgage foreclosure crisis and with the country facing a looming recession, a fact

initially raised by Company witness Murphy, and uncontested in the record.5°

The Cotnmission states a concem with the impact that the change in rate structura

will have on some DEO customers, and recognizes that some relief is warranted for these

customers; however, even without a study the Commission's Order is suspect.

in the Duke case, we approved a pilot program available to
a speci Hed number of eligible customers, in order to
provide incentives for low-income customers to conserve
and to avoid penalizing low-income customers who wish to
stay off of programs such as PIPP. We emphasized in the
Duke case that the implementation of the pilot program was
important to our decision to adopt a levelized rate design in
that case. Therefore, the Commission finds that DEO
should likewise implement a one-year low-income pilot
program aimed at helping low-income, low-use customers
pay their bills.

As in the Duke case, the customers in the low-income pilot
program shall be non-PIPP low-usage customers, verified
at or below 175 percent of the poverty level. DEO's
program should provide a four-dollar, monthly discount to
cushion muah of the impact on qualifying customers. This
pilot progtatn should be made available one year to the fuV
5,000 eligible customers.55

To the extent that the Commission has ordered this smaU offering to belp low-use low-

income customers who will be penalized through the implementation of SFV, it is

entirely unclear why this benefit evaporates after one year when the SFV will be in place

for a longer period of time. Moreover, the Commission failed to explain how DEO -- a

company with almost 1.2 million residential customers or almost three times the number

se DEO Ex No.1.1 (Murphy Direct Testimony) at 21-22 (September 13, 2007).

ss Order at 26.
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of residential customers that Duke has (approximately 378,000)," and with the well

documented economic challenges in its service territory" -- should have such an

important program that is one-half the size of Duke's. If the low-income pilot is to have

any significance and benefit for non-PIPP low-income customers, then it must be

available to a comparable number of customers -- which For DEO is 40,000 customers --

to take into account the larger number of DEO customers and the severe economic

conditions in the DEO service territory.

'The Commission's Order establishes a rationale for the low-income pilot

program, but the Cornmission has no analys'ss to support how the approved pilot program

will be sufficient to achieve the stated purpose. The Order stated:

In the Duke case, we approved a pilot program available to
a specified number of eligible customers, in order to
provide incentives for low-income customers to conserve
and to avoid penalizing low-income customers who wish to
stay off of programs such as PIPP.5s

The pilot program is approved by the Commission without the benefit of sufficient

understatding of the extent of the need that the Cornntission alleges to address. As OCC

witness Colton stated:

We found that exactly half (50%) of Ohio's low-income
natural gas customers had natural gas burdens of below the
minimum necessary for those households to gain benefits
from participation in the Ohio PIPP 59

56

hno://www nuco obio.anv/emols^iratylfiks/utillutilitiesdeetrenortslaatlaascustehoiceenroitmantde
c07. (as of December 31, 2007 DEO had 1,129,559 residential customers and Duke had
378,281).

s' DEO Ex. No.1.1 (Murphy Direct Testiniony) at 21-22 (September 13, 2007).

Order at 26.

s9 OCC Ex No. 22 (Colton Rebuttal Testimony) at 23-24 (Augost 26, 2009).

16



A point that was convincingly made during the oral argument,40 and with no record

evidence to contradict Mr. Colton's projections, is that there could be as many as 54,000

low-income customers in DEO's service territory who are low-ttse customers 6' ln such a

case, the Commission's pilot program for 5,000 customers for only one year constitutes

the proverbial drop in the bucket and will not come close to meeting the need or

achieving the goals.

Despite lacking a full and complete understanding and appreciation of the impact

that the change in rate design will have on Low-usellow-income DEO residential

customers, the Commission has approved the SFV rate design with a pilot program

supposedly important to its decision. However, the analysis of the impact of the pilot

program will not take place for a year after the SFV rntes are implemented. The Order

states:

Following the end of the pilot program, the Commission
will evaluate the program for its effectiveness in addressing
our concerns relative to the impact on low-use, low-income
customers.62

Such a study, after the implementation of the SFV rate design, will only serve to

demonstrate the adequacy or -- more likely -- the inadequacy of the pilot program. 'I'here

60 Tr. Oral Acgoment at 59-60 (Serio) (September 24, 2008) ("WeII, I gaess the problem with that
assunytion is Mr. Murphy's testirnony identiHed articles tlnt called Cleveland the poorest ciry in
the United States, yet umkr the Conpanys 24-hour study only 15 percent of their custarnars are at
the poverty leveL Those two things seem to contradict each other. How can you have the poorest
city in the country but only 15 percent of your customers are at the poverty level? Obviously, a
large number of low-incorne customers fell ftough the cracks of the Company's sludy and are not
accounted for, and we should lmow how those customers are impacted befom a permanent change
is implemented").

61 DEO Ex. No. 1.5 (Murphy Surretnrital Testumny) at JAM 1.8 (August 27,2008) (JAM 1.8 stabes PIPP
customers at 108,167, 500/6 would be approuimately 54,000).

u Order at 27.
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is nothing in th.e Order that will assure a remedy to the harm the SFV rate design causes.

That is why a more expansive study with a process at the conclusion of the study is what

should have been ordered by the Commission.

3. The Commission Erred By Ordering an Evaluation of the DEO
DSM Energy E[fciency Programs Without Looking at the
Impacts the SFV Rate Design Has On These Programs.

'The Commission ordered the demand side management ("DSM') collaborative to

perform a review of DEO's energy efftciency programs. The Commission stated;

Furthermore, we encourage the collaborative to address
additional opportunities to achieve energy efficiency
improvements and to consider programs which are not
limited to low-income residential consumers. As part of its
review, the collaborative should develop energy efficiency
prograrn design alternatives and should consider those
altematives in a rnanner that strikes a balance between cost
savings and any negative ratepayer unpacts. The energy
efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to
minimize unnecessary and undue ratepayer impacts; how
process and impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture
what otherwise become lost opporttmities to achieve
efficiency improvements in new buildings; how to
minimize "free ridership" and the perceived inequity
resulting from the payment of incentives to those who
might adopt efficiency measures without such incentives;
and how to integrate gas DSM programs with other
initiatives. Noting that (he stipulation establishes a
collaborative and a threshold related to reasonable and
pnident DSM spending above the current $4,000,000
commitment, the Commission directs lhat the collaborat3ve
shall file a report within nine months of this order,
identifying the economic and achievable potential for
energy efficiency improvements and program designs to
implement further reasonable and prudent improvements in
energy efficiency.63

6' Order at 23.
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While the Commission ordering a study is appropriate and needed, the Commission's

directives for the study are incomplete and fail to also include a review of the SFV rate

design and the impact that it has on conservation and energy efficiency efforts (e.g.

extending the payback period).

The Comniission's requirements for the DSM evaluation, as with the low-income

pilot and the cost allocation studies, are not comprehensive in nature and will not address

the impacts that the SFV rate design has on DEO's residential customers, a topic which

needs to also be studied. These studies only nibble around the edges of the problems that

OCC has identified with the SFV rate design, and therefore, the Conunission should

consider a more expansive study that will, in addition to the areas ordered by tite

Commission to be studied, also study the SFV rate design and its impact on DEO's

GSS/ECTS customers.

The Commission in its Order discusses a number of issues that require analysis,

but does not provide citatioa to the record to support its determination that the SFV rate

design is in the public interest. The Conunission stated:

Our analysis does not end there, however. Before strictly
applying cost causation, we must consider and balance
other important public policy outcomes of rate design.
Would strict application of cost causation discourage
conservation? Would it disproportionately impact
economically vuhierable consumers, including both low-
income customers and those on a fixed income? Will
customers understand the rate design? Does it generate
accurate price signals2 Can it be implemented without rate
shock - that is, with sensitivity to gradualism? On balance,
what style of rate design will result in the best package of
possible public policy outcomes?64

6' Order at 25.
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'rhe Commission raises legitimate issues for consideration, and in order to properly

analyze each issue, the Commission should order an independent comprehensive DSM

conservation program evaluation. OCC also posits that these are questions that should be

answered before implementing 9FV, not after. Such an evaluation would be comparable

to the independent study that the signatory parties in the Columbia Gas of Ohio, Inc. rate

case agreed upon.b' The scope of the independent study should be cooperatively

developed by DEO, Staff, OCC, OPAE and other interested parties, and should include,

hut not be limited to, the effects of the SFV rate design on: consumption decisions,

conservation efforts and uncollectible account balances at all levels of income and usage

levels; low- use/low- income customers consumption patterns; PIPP enrollments and

arrearages; and, consumers energy efficiency investment decisions.

B. The Commission Erred By Approving A Rate Design For A
Two-Year Transition Period Without EstablLshing ILC.
4909.18 and R.C. 4909.19 As Governing The Process For
Determining The Rate Design That Will Be Implemented After
The Two-Year Transition Period.

The Commission tmreasonably implemented the SFV rate design for a two-year

transition period without establishing the process that will govern the determination of

the rate design for subsequent periods. The Commission Order stated:

Therefore, the Comnrission is approving the first two years
of this transition, however, prior to approval of rates for
rates of the third year and beyond the Conunission
believes that a review of the cost allocation methodologies
for the GSS/ECTS classes is appropriate. Therefore, DEO
is directed to complete the cost allocation study required in

bs In the Matter of the Applicatton of the Columbia Gas of Ohio, Inc for Aurhorlty to Amend Flled Tartffa
to lncrense the Rates and Charges for Gas Distribution Service, Case No. 08-72-GA-AIR, et al., Joint
Stipulation at 19 (October 24, 2008).
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the stipulation within 90 days of this order. tlpon
completion, DEO should submit a report and
recommendation regarding whether the GSSlBCTS classes
are appropriately comprised of both residential and
nonresidential customers or whether the classes should be
split. DEO shall also provide, if the recommendation is to
split the classes, a recornmended cost allocation per class.
Upon review of the cost allocation study, the
Commission will be establishing a process that will be
followed to determine the appropriate rates in year
three and beyond, as soon as practicable.66

I'he Commission failed to di9cuss, let alone establish in its Order what process will be

used to determine appropriate rates beginning in year three, merely noting that it will be

establishing a process. Because the Commission's Order is silent on the details of the

process, there are more questions than answers. It is unclear if the process will be limited

to the Company and the PUCO. There is no determination as to wbether there will be an

opportunity to challenge the study, DEO recommendations, or the Commission's decision

on the rate design in years three and beyond.

The extent of the uncertainty surrounding the studies it has ordered in these cases

and the process that the Comnvssion ultimately relies upon for establishing rates in year

three and beyond are problematic. Consumer faith in the regulatory process necessitates

the Commission not compromise due process by rubber-stamping a Company study.

Therefore argument for an extensive independent study that thoroughly analyzes the

impacts of SFV rare design on DEO's customers, as well as conservation efforts &om all

perspectives is an important consideration for the PUCO as earlier argued. Howevcr, the

importance of an independent study is lost unless the Commission approves a process

that is transparent and inclusive with appropriate due process protections.

6° Order at 25-26 (empbasis added).

21



Therefore, the Commission should on rehearing order a comprehensive

independent study of the SFV rate design, have the study docketed for all interested

parties, and establish the process in accordance with R.C. 4909.18 and R.C. 4909.19 so

that all interested parties will have the benefit of notice, full discovery rights and an

opportunity to be heard on the deterrnination of DEO's rate design for years 3 and

beyond.

C. The Commission Erred By Approving A Rate Design'1'hat Includes
An Increase To The Monthly Residential Customer Charge Without
Providing Consumers Adequate Notice Of The SFV Rate Design
Pursuant To R.C. 4909.18, RC. 4909.19 And R.C. 4909.43.

The notice requirements contained in R.C. 4909.18, R.C. 4909.19, and R.C.

4909.43 are statutory and cannot be waived. The Conunission in its Order unreasonably

relies on arguments from DEO and Staff by stating:

DEO and staff point out that the SFV rate design was not
proposed in the application, but was recotnrnended by the
staff in the staff report that was issued eight months after
the application was filed. Therefore, DEO and staff
maintain that the statute did not require that the notice of
the application reference the SFV and that the authority
relied on by OCC is inapplicable.b7

Under this interpretation, the explicit intent of oonsumer protection afforded by the

statute could be completely negated by Staff proposing changes desired by a utility.

Moreover, a decision by the Company to change its rate design position from its

Application to align with the rate design position in the Staff Report does not relieve the

Company of its statutory requirement to provide its customers with notice of the

substance of its application and at the time such notice is required - with its application -

61 Order at 27.
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- not after the staff report is issued. Whether initially proposed by the Company, or

adopted from a Staff proposal, does not change the fact that the notice requirements are

statutory.

[n as much as DEO did not file for the SFV rate design, both of its notices to

consumers could not and did not mention the proposed rate design, and its impact and

implications for customers, and are thus deficient and fatally inadequate. "fhe Ohio

Supreme Court has discussed the proper content of a public notice required by R.C.

4909.18(E) °"and R.C. 4909.19 in Committee Against MRT,69 stating:

While generally the published notice required under R.C.
4909.19 need not contain every specific detail affecting
rates contained in the application (indeed, such a
requirement would be highly impractical and unnecessarily
expensive), the court notes that the statute does require
that the "substance" of the appHcation be disclosed; i.e.,
that the essential nature or quality of the proposal be
disclosed to those affected by the rate Increases.
Although there is no specific test or formula this court can
apply in reviewing challenges made by subscribers with
respect to the sufficiency of the notice provided by a utility,
it is clear, given the purposes of the publication
required by R.C. 4909.19, that a highly innovative and
material change hi the method of charging customers
should be included In thg aotice.70

There can be no dispute that the move to the SFV rate design methodology - a rate

design that will ahnost triple the fixed portion of the customer charge for DEO residential

customer from $4.38 or $5.70 per month to up to $12.50 or $15.40 per month - is a

highly "innovative and material change" that required disclosure to customers.

6e R.C. 4909.18(E): A proposed notice for newspaper publication Siilly disclosing the substance of the
applicatioa'•".

69 Committee Rgainst MRT et al. v. Pub. Util. Comm. (1977). 52 Ohio St.2d 231, 371 N.E.2d 547.

' Id. at HN2. (Emphasis added).
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in Committee.9gainst MRT, the Court concluded that the nofice must set forth the

fact that the utility was seeking approval of a measured rate service proposal. [n reaching

its conclusi(m, the Court noted:

From reading the notice published in their local
newspapers, subscribers opposed to usage rates would not
have known of the innovative plan being introduced by the
utility, would not have had any reason to view the exhibits
on file with the PUCO, nor would they have had any
interest in participating in the hearings held before the
cornmission. Thus, because of the insufficient notiae,
appellants were not only denied an opportunity to
present evidence at the hearings before the comnli.tsion
opposing the selection of the experimental area for
measured rate service, but aLso were denied the
opportunity to challenge the new rate service itselt."

'1'he Ohio Supreme Court required the public notice to include reasonable

substance of the proposal so that consumers could determine whether to inquire further as

to the proposal or intervene in the rate case." The Court also estabLished two components

that a company must meet to establish that the newspaper notice complies with R.C.

4909.18(E) and R.C. 4909.19. First, the company must demonstrate that the notice "fully

discloses the essential nature or quality" of the application" Second, the notice must be

understandable and the proposal must be in a format "tltat consumen; can determine

whether to inquire futher as to the proposal or intervene in the rate case.'"i° Meeting both

prongs is essential to providing an opportunity for every person to understand the full

context of the proposal and be able to file an objection.

" Id. at 234. (Emphasis added).

Z Id. at 176.

^ Ohio Aasoc. ojRenlrors v. Pub. L'til. Comm. (1979), 60 Ohio St. 2d 172, 176, 175.

° Id at 176.
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DEO's notices failed to meet either of the components established by the Ohio

Supreme Court. First, on cross-examination, Mr. Murphy admitted that DEO's two

public notices'S did not fully disclose the essential nature or quality of the straight fixed

variable rate design or the significant increase to the existing customer charge.

Q. And if I look at OCC Exhibit No. 19, can you tell
me where in the notice it indicates that the company was
requesting a straight fixed variable rate design that would
include a customer charge in excess of $5.70?
A. I don't see any specitic reference to a straight
fixed variable rate design.16

Mr. Murphy also acknowledged that OCC Ex. No. 20 Legal Notice (May 30, 2008) dealt

predominantly with the pipeline replacement program and not the SFV rate design." In

addition, the public notice contained in the Commission's June 27, 2008 Entry1B was for

the purpose of advising consumers of the local public hearings. The June 27 Entry

mentioned the SFV rate design only in general terms" and it failed to disclose the

potential level of rates under the SFV rate design.80 DEO's notices failed to disclose both

the substance of the change in the SFV rate design currently proposed by the Company

and Staff, and the potential magnitude of the increase in the customer charge (from $4.38

or $5.70 to S12.50 or $15.40)$' -- the hallmark of the move to an SFV rate desiga

Second, DEO's notices could not be deemed understandable because the notices

13 OCC Ex No. 19 (Application Proposed Notice for Newspaper Publication) and OCC Ex No. 20 Legal
Notice (Notice of Application to PUCO for Approval of Pipeline Replacement Cost Recovery Cbarge)
(May 30, 2008).

76 Tr. Vol. IV (Murphy) at 41115 (August 25, 2008). ( Enrphasis added).

"Id.

Entty at 4-6 (June 27, 2008).

Tr. Vol. IV (Murphy) at 85 (Augast 25, 2008).

60 Id. at s9.

Notices also did not alert customers to the Staff proposed $17.50 nanthly fixed rate charge
contained in the Staff Report.
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completely excluded the substance of the change that consumers need to understand, and

would not cause interested consumers to inquire further. Finally, DEO would be unable

to cure these deficient notices in a timely manner under R.C. 4909.43(B).

These notices were required to alert customers to the dramatic change to the rate

design that they would face because DEO's customers have never faced a similar

increase or modification to their fixed customer charge.sZ Because the proposed SFV rate

design is such a dramatic change from the current DEO rate design, absent sufficient

notices, consumers would have no reason to inquire further about the details of the

Company's Application. 'Pherefore, DEO's notices in these cases were insufficient to

support a move to the SFV rate design as proposed by the Company and Staff, and the

YUCO should therefore apptove a rate design that includes a $5.70 monthly customer

charge and the Rider SRR consistent with the notices that the Company provided its

customers.

The Commission's Order unreasonably and unlawfully approved the SFV rate

design despite the fact that the impact on customers' bills resulting frn¢n such rate design

had not been sufficiently noticed pursuant to Ohio law. The notice requirements for an

application for a traditional rate case and for an alternalive regulation case can be found

under R.C. 4909.18, 4909.19 and 4909.43. In this case, the Company failed to provide

consumers notice with sufficient detail of the residential rate design as approved by the

Commission.

R.C. 4909.18 provides that, unless otherwise ordered by the commission, the

public utility must file, along with its application to the commission, "[a] proposed notice

"' OCC Ex. No. 21 (Radigan Direct Testimony) at Attachment PWR-2 (June 23, 2008).
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for newspaper publication fully disclosing the substance of the application." And,

irrespective of whether the utility is required to file such notice with the commission,

R.C. 4909.19 provides that the utility must publish once a week for three consecutive

weeks in newspapers of general circulation throughout the affected areas the substance

and prayer of its application.a' DEO provided the following notice to the mayors and

legislative authorities of each municipality pursuant to R.C. 4909.43:

As customer usage declines, base rates would be adjusted
automatically to keep our base rate revenues per customer
the same. Customers would still gain all of the benefits of
reduced gas costs, whieh comprise over three-fourths of a
typical custonier's bill.s4

This notice describes a rate design that features a decoupling mechanism with annual

true-ups which is substantially different than the residential3FV rate design that the-

Commission approved in its Order.a'

Furthermore, the notice does not describe the impact that a change to the rate

design would have on the customer charge. In its Application, the Company proposed to

increase the monthly customer charge from $4.38 to $5.70 in the West Ohio Division,

and proposed no increase to the existing $5.70 monthly customer charge for the East

Ohio Divisiona6. The Conunission approved a rate design that that features a fixed

monthly customer charge of $12.50 in year one,aP and $15.40 in year two.91 These

dramatic increases to the monthly fixed charge are not explained to consumers anywhere

87 R.C. 4909.19 (amphasis added).

PFN at Tab 5(7u)y 20, 2007).

ss Order at 25.

fl6 PFN at Tab 5, Summary of Proposed Rates (July 20, 2007).

87 Order at 14.

^ Id.
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in the notices the Company provided. Therefore, the substance of the notice did not

sufficiently explain to consumers DEO's rate design that the Commission approved.

'fhis is analogous to the Committee Against MRT, et. al. v. Public Util. Comm.

Case in which Cincinnati Bell'relephone through an R.C. 4909.18 rate proceeding

sought to change the existing rate design for its residential and business customers. In an

accompanying exhibit filed with the Commission, Cincinnati Bell described the nature

and effect of this new method of charging customers, whereby rates would be based on a

minimum fee plus a usage charge.A9 However, except for a general reference to the

exhibits which did contain information on the proposed new service, no mention of the

service was made in the notices themselves9° The Court stated:

From reading the notice published in their tocal
newspapers, subscribers opposed to usage rates would not
have known of the innovative plan being introduced by the
utility, would not have had any reason to view the exhibits
on file with the commission, nor would they have had any
interest in participating in the hearings held before the
commission. Thus, because of the insufficient notice,
appellants were not only denied an opporhmity to present
evidence at the hearings before the commission opposing
the selection of the experimental area for measured rate
service, but also were denied the oppordmity to challenge
the new rate service itself.

We therefore conclude that Cincinnati Bell, in order to
insure an opportunity for its subscribers to be heard, was
required under R.C. 4909.19 to specifically mention its
proposed measured rate service in its published notice
regarding rate increases.

's Commitree Against MRT. et.a1. v. Public UNL Comm. (1977), 52 Ohio St 2d 231. (In this Case,
Duke's residential rate design is changing from a low customer charge with high volumetria
charge to a high customer charge with a low volumetric charge; whereas, in Committee Agaiicst
MRT, Cincinnati Bell was changing its tate design from a high or flat fixed charge and no
votumetric charge to a low fixed charge and a volumetric charge.

9° /d.
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DEO's notice in this case was likewise insufficient, and the Commission should

reverse its Order.

The Conunission stated in its Order;

At those hearings, public testimony was heard from 57
customers in Youngstown, 15 customers in Lima, 10
customers in Canton, 31 customers in Akron, 17 customers
in Cleveland, 15 customers in Geneva, 9 customers in
Marietta, and 32 customers in Garfield Heights. At each
public hearing, customers were permitted to testify about
issues in theses cases.'t

It must be noted that even al1 of this opposition and outcry was based on the original

Company proposed customer charge increase from $4.38 to $5.70 in the West Ohio

Division, and no increase to the existing monthly customer charge for the East Ohio

Divisioa.92 The Commission did not provide the public, as required under R.C. 4903.083,

with public notice regarding the fact that the Conunission might approve future customer

charges of $12.50 and $15.40 per customer per meutth."

The Ohio Supreme Court has stated that the purpose of R.C. 4909.18(E) is "to

provide any person, 8rm, corporation, or association, an opportunity to 5le an

" Order at 5. It is noteworthy that the Conurrission is quick cite to the number of custorners who
testitied at the Local Public hearings, yet the Order fails to dcmonstrate that the Cornnrission
aetuatly heard the customers' concems.

'r DEO Prefiling Notice at Tab 5("1 want to inform you that Dotmnion East Ohio intends to file a
request for a base tute increase for gas delivery service sud other tari@'cttanges with Public
Utilities Conunission of Ohio (PUCO) in about 30 days. ''` would inerease the monthly bill of a
typical East Ohio residential customer by less than $4.50. West Ohio customers would see a
monthly increase of less ihan $6, or 5 percent, whtch lnetudes an lncreaae In thatr tttonthly

service charge. "" the company is proposing that rates be the same for both Eaet Ohio end
West Ohio. As a result, the unpact on West Ohio custotnars will be slightly differtttt than the
impact on East Ohio cu.atottrers.

" Order at 14.
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objection to the Increase under R.C. 4909.19."" Without notice of the specific nature

and dramatic increases to the customer charge incorporated in DEO's residential rate

design, the public docs not have the statutory opportunity to participate in the

proceedings.

Finally, the Commission's ruling in this case seems to contradict the

Commission's more recent November 5, 2008 Finding and Order in Pike/Eastern that:

In particular, the Commission is concerned that the
applicants are requesting waivers of its public notice
requirements, especially in light of the impact these
apptications would have on Individual ratepayers.
Furthermore, we believe that it is essential that the
applications contain sufficient information such that will
[sic] be able to consider the merits of the request. Without
the necessary notice to customers and the requisite
infornlation, the Commission is unable to appropriately
review these applications.vs

In the Pike/Eastem cases, the Commission rejected the waiver request because of the

need for sufficient customer notice of the proposed changes. Yet in the DEO case, the

Cotnmission has approved the change in rate design despite the fact that customers

never received the necessary statutorily-required customer notice. This begs the

question, don't DEO's 1.2 million customers deserve the same level of notice as

PikelEastem customers?

Therefore, the Commission should grant rehearing on the basis that the Company failed

to provide its customers adequate notice of the SFV rate design as required by Ohio law.

" Committee Against MRT, et. al. v. Public UtH. Contm. (1977), 52 Ohio St. 2d231,234.
(Euq hasis added.).

95 in the Matterofthe Application ofEastern Natural Gas Companyfor Approval ofan Alternative Rate
Plan Proposing a Revenue Decoupling Mechanisrn, Case No. 0g-940-GA-ALT, and In the Mater of the
Application of Pfke Natural Gas Cotnpanyfor Approval of an Alternative Rate Plan Proposing a Revenue
Decoupling Mechanism, Case No. 08-941-(3A-ALT, Finding and Order (November 5, 2008) at 3-4.
(Emphasis added).
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D. The Commission Erred By Approving An SFV Rate Design That
Discourages Customer Conservation Efforts fn Violation Of R.C.
4929.05 And R.C. 4905.70.

The Conunission's approval of an SFV rate design is contrary to Ohio policy.

The SFV rate design does not promote customer efforts to engage in conservation of

riatural gas, and instead would encourage increased usage of natural gas. Such a rate

design is contrary to the State policy:

(A) It is the policy of this state to, throughout this state:

s^•

(4) Encourage innovation and market access for cost-
effective supply-and demand-side natural gas services and
goods;m

For a number of reasons, approval of an SFV rate design by the Commission

impedes the development of DSM innovation in Ohio. For example, the SFV rate design

sends consumers the wrong price signal; will harm consumers who bave invested in

energy efficiency by extending the payback period; and will take away control that

consumers have over their utility bills.

The Connnission has a statutory duty to initiate programs that promote

conservation. R.C. 4905.70 states:

The public utilities commission shall initiate programs that
will promote and encourage conservation of energy and a
reduction in the growth rate of energy consumption,
promote economic efficiencies, and take into account long-
run incremental costs.

The SFV rate design serves the Company's limited cost recovery interests, but fails to

promote conservation for the reasons discussed below. State policy and statutory

" RC. 492902.
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mandates direct the Connnission to act such that the rate design influence has a positive

effect on energy conservation.

The Commission has the responsibility to approve rates that are.just and

reasonable." An SFV rate design does not meet the State policy of promoting energy

efficiency98 and violates the legislative mandate to the Commission to initiate programs to

promote and encourage conservation." It is important as part of the regulatory compact

to make energy efficiency a success, that the Commission consider not only company

incentives and revenues but also customer incentives to participate in programs. If

customers invest in energy efficiency only to see their payback periods extended, this

tnay have a chillutg effect on continued investments in energy efficiency. Such an

outcome is anathema to the intent of the law. Therefore, the SFV rate design results in

the implementation of rates that are unjust and unreasonable, and the Commission should

reverse its Order.

1. The SFV rate design sends the wrong price signal to
consumers.

The Commission's Order improperly states that a"levelized rate design sends

better price signals to customers."10° It was widely argued that high natural gas

commodity prices generally send a signal to consumers that encourages conservation.lo'

The SFV rate design contradicts that basic message because it decreases the volumetric

rate while significantly increasing the fixed portion. At a time when DEO's marginal

" R.C. 4909.18 and R.C. 4909.19.

96 R.C. 4929.02(A)(4).

RC. 4905.70.

10° Order at 24.

1D1Tr. VoL IV at 65 (Murphy); see also Staff Ex. No. 3(Puican Prefd' ed Testlmony) at 3-0 (July 31, 2008).
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costs for natural gas and energy prices generally are increasing, the SFV rate design

sends the wrong price si gnal to custOmers,'" because as consumers use more natural gas

the per unit price decreases under the SFV design.'°' In fact, in the second year of DEO's

proposed phase in of the SFV rate design, the highest usage customers (the top 33.26

percent),'" will see a 1.32 percent to 28.34 percent decrease in their total bills from their

current bills.103 This is absolutely the wrong price signal to send consumers making

decisions on the consumption of a precious natural resource.

The SFV rate design fails to send the proper price signal to encourage

conservation. The reasons for the Company's concem with the present rate design

(consisting of a lower customer charge and a higher volumetric rate) has to do with

collecting a fixed amount of revenue, no matter what the weather conditions and not the

desire for the customers to conserve. It must be noted that rates are set by the

Cotnmission in order to permit the Company an "opportunity" to collect a fair rate of

return -- rates are not designed tp "guarantee" the utility anything.106 The opportunity to

develop a more stable revenue slream can be addressed by the implementation of

decoupling mechanism with appropriate safegtuuds.

101 OCC E c. No. 21(Radigan Direct Teatimony) at 10.

103 Stuff Ex, No. 3B Puican Second Supplemennal Testimony at Exhibit SEP- IA (Auguat 25, 2008) (By
way of example as usage increases the cost per Mcf decreases: 12 month usage of 5 Maf Proposed Bill
$167.25 Cost per Mcf =$33.45; 12 month usage of t00 Mef Proposed Bill $362.72 Cost per Mcf -
$3.6272; and 12 month usage of 5000 Mcf Propoaed Bill $12,405.60 Cost per Mcf = $2.4811 ).

'M Puican Suppletnrntal Testimony at Exhibit SEP-2B (At the 100.1 to 110 Mcf usage level the percent
increase is positive for all usage levels above that the inorease is negative which will apply to 33.26 percent
of DEO's GSS cuatormrs (100 percent - 66.74 percent).

os Id

"b Bluefield Water Worke & Improvement Company v. Pub. Serv. Comm. of West Yirginla, 435, Ct 675,
692 (June 11, 1923) ("A public utility is entitled to such rates as witl permit it to eatn a retarn on ahe value
of the propmty which it employs for the convenience of the public 4 "; but it has no constimtional right to
profits such as are realized or anticipated in higlily profitable enterprises or speculative ventures.").
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The only conclusion that the Conunission should have reached in these cases is

that the price signal from the SFV rate design is improper. Therefore, ihe Commission

should reverse its Order approving the SFV rate design on rehearing because the resulting

rates are unjust and unreasonable.

2. SFV rate design removes the customers' incentive to invest in
energy efficiency because the SFV rate design estends the pay
back period for energy efficiency Investments made by
consumers.

Tha Commission in its approval of the residential rate design intproperly looked

at the conservation issue solely from the Company's perspective by stating "that a rate

design that prevents a company from embracing energy conservation efforts is not in the

public interest"10' The PUCO failed to acknowledge that in order for DSM programs to

work, the Company needs consumers to participate. That means that customers need

incentives too. However, the PUCO has taken a giant step backwards by acknowledging,

in its Order, that with the SFV rate design "there will be a modest increase in the payback

period for customer-initiated energy conservation meastues.i1Ob

It is uncontroverted in the record, that those customers who have invested in

additional home insulation and purchased more efficient furnaces and water heaters as a

rational response to increasing gas costs (and in response to State of Ohio policy) will see

their investment retums diminished and payback periods lengthened as a result of an SFV

rate design.109 The SFV rate design discourages customer conservation_ The SFV rate

design approved by the Commission is sufficiently different to materiaily alter customer

eoonomies when contemplating an energy effeciency investment.

107 Order at 22.
ioe Id. at 24.

` OCC Ex. No. 21 (Radigan Direct Testimony) at 14.
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As argued by OCC, "(t]he SFV rate design does not maintain the customer

incentive to conserve and to control their utility bills."10 Tlierefore, a decoupling

mechanism provides more of a "proper balance" between the Company and the

consiuner, rather thau an SFV rate design which only addresses the Company's need for

revenue stabilization. The decoupling mechanism addresses the Company's need for

revenue stabilization and removes the Company's disincentive to promote energy

efficiency and also rewards consumers who invest in energy efBciency. If the

Commission believes that DEO is under-earning and has a disincentive to promote

energy efficiency, then the PUCO should approve a rate design which incorporates an

appropriate decoupling mechanism. That approach would benefit both customers and the

Company. It was unreasonable for the PUCO to adopt the more extreme SFV rate

design, which only benefits the Company.

The Commission should reverse its Order approving the SFV rate design on

rehearing because the resulting rates are unjust and unreasonable.

E. 'The Commission Erred By Approving A Rate Design That
Unreasonably Violates Prior Commission Precedent And Policy.

The PUCO has identified gradualism as one of the regulatory principles that it has

incorporated as part of its decision-making process."' However, for gradualism to have

any legitimaoy as a regulatory principle, it must be applied with a certain level of

consistency and tnmsparency and not haphazardly. Cradualism had been relied upon in

prior cases in such a manner that customer charge increases were limited to $1.00 to

uofd.

". Otx Ex. No. 21 (Redigen Direet Testimuny) at Attachment FWR-2 (Jhme 23, 2006).
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52.00.12 However, in these cases, the PUCO Staff claims that almost tripling the

customer charge -- increases of $8.12 to $11.02 -- reflects gradualism."' The PUCO

appears to unreasonably rely on the Company and Staff argument that the principle of

gradualism has not been ignored by the implementation of the SFV rate design:

DEO and staff advocate that the SFV proposal contains
measures that satisfy the principle of gradualism. DEO
submits that the two-year phase-in of the SFV rates will
give the affected customers an opportunity to adjust to the
elimination of past subsidies.lla

Accepting inereases with a magnitude of $8.12 and $11.02 per customer per month over a

two- year period is done without any resemblance to the principle of gradualism, and

denlonstrates the PUCO's failure to be guided by its own regulatory principles in these

cases. Such disregard for the principle of gradualism harms DEO's residential consumers

and the regulatory process.

In addition to thirty-three years of prior precedent, the PUCO should be guided by

the consutner outcry in these cases. The PUCO should not ignore the consumer

opposition voiced against the proposed SFV rate design. At the ten local public hearings

in these cases nearly 700 consumers attended with 175 providing testimony of which 63

testified against the SFV rate design. In addition, the docket contains over 270

handwritten and non-form letters filed by customers, many of whom are low- income

customers or elderly customers on fixed incomes. The compelling arguments made by

DEO's customers whose negative reaction and opposition to the rate shock that would be

caused by the SFV rate design should not be disregarded by the PUCO when deliberating

112 Id.

"3 Tr. Vol. IV (Puican) at 113-114 (August 25, 2008).

" Order at 21.
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the rate design issue in these cases. The PUCO should heed its own words that were

generally spoken at each of the local public hearings:

The PUCO is not bound by staf£s recommendations and we
may permit some of it and we might reject others. So at
this point no decision has been made. We're here to
hear what you have to say before we make that
decision."'

The PUCO should accord significant weight to the public testimony -- &om those who

will have to pay -- and reject the SrV rate design.

The Commission's Order approved a rate design for DEO's residential customers

that features a fixed monthly customer charge of $12.50 in year one,1° and $1 S_40 in year

two."' Thus, after one-year, customers will see their customer charge nearly triple.

Given that the current customer charge is $5.70 (DEO's East Ohio Division) and $4.38

(DEO's West Ohio Division) per month, these increases are not gradual increases.

Rather these increases to the fixed pottion of the customer charge represent enonnous

increases in the customer charge and they violate the principle of gradualism. The

Commission has consistently identified gradualism as one of the regulatory principles

that it has incorporated as part of its decision-making process. Yet in these cases, the

Commission ignored over thirty-years of precedent regarding the application of

gradualism to the customer charge. The Commission's failure to be guided by its own

regulatory principles in these cases is a reasonable basis for granting rehearing.

In a Columbia Gas, Case No. 88-716-GA-AIR, the Commission noted that the

Staff recommended a Customer Charge of $6_00, which was lower than the calculated

15 Tr. Local Public Hearing Snmmit County (Conwiissioner Fergus) at 7 (August 21, 2008) (Empbasis
added).

^a Order at 14.

ut Id.
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charge of $7.79, based on principles of gradualism and stability. ` As part of its decision,

the Commission concluded:

While it is true that the customer charge proposed by the
staff might not recover all custorner-related costs, it is
important to note that costs, while very important, are
not the only factor to consider In establishing the
charge. The Commission must also consider the
customers' expectations, acceptance, and understanding
in setting rates and balance these factors accordingly
with the determined costs.' 19

In accepting the Staff position in the Columbia Gas case, the Commission noted that

"[t]he StafPs application ofthe accepted ratemaking principles of gradualism and

stability is reasonable.""

Both the Staff Report and the Opinion and Order in another Columbia Gas, Case

No. 89-616-GA-AIR'Z' echoed the same befief in and reliance on gradualism. The

Connttission noted that:

Staff contends that its proposed customer charge of $6.25 is
reasonable, since the customer charge is meant to provide a
utility only with a partial recovery of its fixed costs and
since the charge it proposes is in keeping with the accepted
ratemaking principlea of gradualism and stability.'u

The Comnrission fiuther elaborated on these principles, when it ruled that:

"B In the Matter of the Applications of Columbia Gas ofOhio, lnc., to Establiah a Uniform Rate for
Natural Gas Servrce Within the Company s Lake Erie Regton, Northwest Region, Cenrral Region, Eastern
Region, und Southeastern Region, Casa No. 88-716-GA-Allt et. al, ("1988 Columbia Gaa"), Opinion and
Order at 87 (October 17, 1989).

` id. at 89. Emphasis added.
,2o Id.

121 In the Matter oftheApplicatioars ofCohtmbia Gas of Ohio, Inc., to Establrsh a Uniform Ratefor Nataral
Gas Service Within the Company's Northwestern Region, Lake Erie Region, Central Region, Eastern
Region, and Southeastern Region, Case No. 89-616-GA-AIR et al. (" 1989 Colmnbia Gas"), Opinion and
Order at 80-82 (Aptil 5, 1990).

'u 1989 Columbia Gas at 80.
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We heard a great deal of testimony at the local hearings
regarding the detrimental impact that an increase in the
customer charge would have on low- income customers
(See, Cincinnati Tr. 29-30, 54, 61, 93). We believe that It
is appropriate in this case to keep the customer charge
at its current level In order to minimize rate shock that
would otherwise be experienced by residential
customers.12'

The Staff view of gradualism, as noted t.tuoughout the inany Staff Reports, has

been in the context of Company-proposed customer charge increases of only $2.00 to

$4.00,114 in most cases, the Staff Report notes that in making its recommendation, the

Staff recognized and prescribed to ratemaking principles of gradualism within the

revenue distributions.'=s This same language also appeared in Northeast Ohio, Case No.

03-2170-GA-AIR where the Staff Report stated, "[i]n recommending customer charges,

Staff recognizes and prescribes to the established ratemaking principle of gradualism

within the revenue distribution.""'

The same or similar statement appears in the Cincinnati Gas & Electric, Case No.

Ol-t228-GA-AIIt, Staff Report," in the Cincinnati Gas & Electric, Case No. 92-1463-

GA-AiR StaffReport126 Columbia Gas of Ohio, Case No. 91-195-GA-AiR Staff

' 23 In the Matter of the Appitcation of the CYncinnati Gas & Etecrric Company for an Increase in Its Rates
for Gas Service to AII Jurisdictional Customers, Case No. 95-656-GA-AIR, Opinion and Order at 46
(December 12, 1996). (Etnphasis added.).

"4 OCC Ex. No. 21 (Radigan Direct Testimony) at Attechtnent PWR-2.
ias In the Matter of the Complaint and Appeal of Osford Natural Gas Compatry from Ordinance No. 2896,
Passed by the Councii of the City of Oxford on February 7,1006, Case No. 06-350-GA-CMR, StaB'Raport
at 26 (September 19, 2007).

"b In the Matter of the Applicatlon ofNortheast Ohio Natural Gas Corp. for an Increare in its Rarer and
Charges for Natural Car Service, Case No. 03-2170-GA-AIR, Staff Report at 44 (August 29, 2004).

"' In the Matter of the Appiication of the Cincinnati Gas & Electric Company for an Increase in its Gas
Rates !n its Service Territory, Case No. 01-1228-GA-AIR, Staff Report at 57 (Jamnry 1, 2002).

"26 In the Matter of the Application of the Cinoinnad Gas & Electric Company to File an AppficatPon for an
Increase in Gas Rates in its Service Area, C.ase No. 92-1463-GA-AIR.. Staff Report at 29 (March 17,1993).
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i

Report,"' Dayton Power & Light Company, Case No. 91-415-GA-AIR Staff Report,10

and the River Gas Company, Case No. 90-395-GA-ATR Staff Report."'

The Commission in its Order contemplated the potential harmful effects of

rate shock from the SFV rate design, but never acted upon its query:

Before strictly applying cost caiusation we must consider
and balance other important public policy outcotnes of rate
design. * * * Can it be implemented without rate shock -
that is, with sensitivity to gtadualism?'la

Historically, the principle of gradualism has been accepted in the form of mitigating a

customer charge increase from $6.77 to $6.00"' or from $5.23 to $5.001d or even keeping

it at $5.70."' During that period when the e adualism principle was adhered to the

commodity prices were generally more stable. However, there is no evidence to support

an argument for adherence to the principle of gradualism only at a time when conmtodity

prices are at a lower level. The Commission should adhere to the principle of gradualism

when considering a $5.70 or $4.38 customer charges may iacrease to $12.50, or $15.40,

'Z91n the Malter aftfle Application of Columbia Gas of Ohio. Inc., to Increase Gas Sales and Certain
Tfansportatlon Rates Within its Servtce Area, Case Na 91-195-GA-AIR, Staff Report at 58 (August 25,
1991).

's0 In the Matter of tlre AppNcatton of the Dayton Power and Light Company for Auehority to Amend its
Filed Tariffs to Increase the Rates and precedents Charges for Gas Servtee, Case No. 911415-GA-AIR,
Staff Report at 45 (November 13, 1991).

"' In the Matter of the River Gas Company for Aurhortry to Amend its Ftted Tartffs to Increose the Rates
and Charges for Gas Service, Case No. 90-395-GA-AIR, Staff Report at 31 (October 29,1990).

1 s= Order at 25.

us /n the Matter of the Application of the Cincinnati Gas & Electric Company to File an Applrcation for an
Increase in Gas Rates in its Service Area, Case No. 92-1463-CGA-AiR, StaffReport at 29 (March 17, 1993).

134 In the Matter of the Application of the Dayton Power and Light Compasy for Authority to
Amend its Filed Tars to Increase the Ratea and precedents Charges for Gas Service, Case No.
91-015-GA-AIR, Staff Report at 45 (November 13, 1991).

'sg In tbe Matter of the Application of the Cincinnati Gas & Electric Companyfor an Increase in Tis Rates
for Gas Service to All Jurisdictional Customers, Case No. 95fi56-GA-AIR, Opinion and Order at 4546
(December 12, 1996).
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especially when the commodity prices are over $8.00/Mcf.16 The need for gradualism

grows as consumers face greater costs; the need does not decline.

The problem with the Commission's Order is that it is not a long-term move to

the SFV rate desigit. Should such a shift occur, it should be gradual with small

incremental increases in the fixed customer charge and with the opportunity to evaluate

its impact on customer conservation and affordability.

V. CONCLUSION

As demonstrated above, the Commission erred by approving a Straight Fixed

Variable rate design for several reasons. First, the Commission erred when, in violation

of R.C. 4903.09, it failed to provide findings of fact and written opinions supported by

the evidence in the record. Second, the Commission's Order erred by unreasonably and

unlawfully authorizing a residential rate design with customer charge increases that

exceed the notice provided consumers pursuant to R.C. 4903.083, R.C. 4909.18, R.C.

4909;19 and R.C. 4909.43. Third, the Commission erred by approving an SFV rate

design that discourages conservation in violation of R.C. 4929.02 and R.C. 4905.70.

SFV sends the wrong price signals to DEO's consltmers, extends the pay back period of

consumer investments in energy efficiency, and thereby, does not remove customer

disincentives to invest in energy efficiency. Fourth, the extraordinarily large increase in

the customer monthly charge produced by the SFV rate design unreasonably violates the

Commission's prior precedent and policy of gradualism. For these reasons, the

Commission should grant OCC's Application fior Rehearing.

"% Staff Ex. No. 3(puican Prefiled Testimony) at 4 (July 31, 2008) (SSO Price 6as ranged tlrom $8.612 in
January 2008 to S 14.525 in July 2008).
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jpmeissn(â.lasclev.org

Counsel for:
Neighborhood Environmental Coalition,
Consumersfor Fair Utility Rates,
Cleveland Housing Network, and
The Empowerment Center of Greater
Cleveland

Colleen L. Mooney
Ohio Partners for Affordable Energy
231 West Lima Street
P.O. Box 1793
Findlay, Ohio 45839-1793
419-425-8860 (Telephone)
419-425-8862 (Facsimile)
drinebol ol.com
cmooney2Cr^'columbus.rr.co1n

Counsel for: Ohio Partnersfor Affordable
Energy
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing

Joint Application for Rehearing by the Orzce of the Ohio Consumers' Counsel, the City

o/'Cleveland, the Ohio Partners for Affordable Energy, ihe Neighborhood Environmental

Coalition, the Empowerment Center ofGreater Cleveland, the Cleveland Housing

Network, and the Consumers for Fair Utility Rates has been served upon the below-

named counsel via Electronic Mail this 14th day of N,qvember 2008.

auer
Assistant Consumers' Counsel

Stephen Reilly
Anne Hammerstein
Attomey General's Office
Pablic Utilities Section
180 East Broad Street, 9th Floor
Columbus, Ohio 43215

David A. Kutik
Andrew J. Campbell
Dominion East Ohio
Jones Day
North Point, 901 Lakeside Ave.
Cleveland, Ohio 44114-1190

Barth E. Royer
Dontinion Retail, Inc.
Bell & Royer Co., LPA
33 South Grant Avenue
Columbus, Ohio 43215-3900

PARTIES

Joseph P. Meissner
Legal Aid Society of Cleveland
122 west Sixth Street
Cleveland, Ohio44113

John W. Bentine
Mark S. Yurick
Interatate Gas Supply
65 East State Street, Suite 1000
Columbus, Ohio 43215-4213

M. Howard Petricoff
Stephen Howard
Integrys Energy Services, Inc.
52 East Gay Street, P.O. Box 1008
Columbus, Ohio 43216-1008
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John M. Dosker
General Counsel
Stand Energy Corporation
1077 Celestial Street, Suite 110
Cincinnati, Ohio 45202-1629

Todd M. Smith
Utility Workers Union Of America
Local G555
616 Penton Media Building
1300 East Ninth Street
Cleveland, Ohio 44114

Robert J. Triozzi
Julia Kurdila
Steven L Beeler
City of Cleveland
Cleve(and City hall
601 Lakeside Avenue, Room 206
Cleveland, Ohio 44 1 1 4-1077

Stephen M, Howard
Ohio Gas Marketers Group
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008

W. Jonathan Airey
Gregory D. Russell
Ohio Oil & Gas Association
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008

David RineboIt
Colleen Mooney
Ohio Partners for Affordable Energy
P.O. Box 1793
Findlay OH 45839-1793
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BEFORE
TIIE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
East Ohio Gas Company d/b/a Dominion
East Ohio for Authority to Increase Rates
for its Gas Distribution Serviee.

In the Matter of the Application of The
East Ohio Gas Company d/b/a Dominion
East Ohio for Approval of an Alternative
Rate Plan for its Gas Distribution Service

In the Matter of the Application of The
East Ohio Gas Company d/b/a Dominion
East Ohio for Approval to Change
Accounting Methods

In the Matter of the Application of The
East Ohio Gas Company d/b/a Dominion
East Ohio for Approvai of Tariffs to
Recover Certain Costs Associated with a
Pipeline Infrastructure Replacement
Program Through an Automatic
Adjustment Clanse, And for Certain
Accounting Treatment

In the Matter of the Application of The
East Ohio Gas Company dlb/a Dominion
East Ohio for Approval of Tariffs to
Recover Certain Costs Associated with
Automated Meter Reading Deployment
Through an Automatic Adjustment Clause,
and for Certain Accounting Treatment

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

2G94Jdf{ 13 P;1

Puco

Case No. 06-1453-GA-UNC

REPORT AND RECOMMENDATION
OF THE EAST OHIO GAS COMPANY

DIB/A DOMINION EAST OHIO

In accordance with the Stipulation and Recommendation filed in the above-captioned

cases on August 22, 2008 ("Stipulation"), and the October 15, 2008 Opinion and Order

("Order"), the East Ohio Gas Company d/b/a Dominion East Ohio ("DEO") submits the

'i.ta i:? t:p i-'..`f t:!'.A ^:1 9':;.^.9 A^T an

C01•1410855v2
tiecunloian-- _A^tn 'Hroaesaed JAN 14 2009 _



following report and recommendation, as well as the attached updated cost-of-service study,

consisting of the following documents:

- i.Jpdated Class Cost of Service Study (Year 2 Rates)

- Attachment l: Rate of Return Comparison

- Attachment 2: Cost of Service Summary (Year I Rates)

Attm:hment 3: Cost of Service Summary (Year 3 Rates)

Attachment 4: Peak Day & Storage Utilization Details

BACKGROUNI)

In the Stipulation, DEO agreed to "evaluate the feasibility of separating the residential

and non-residential USSlECTS classes for purposes of rate design and [to] share with the

Signatory Parties the results of the feasibility study before including in its next base rate

application a class cost of service study that separately assesses those classes." (Stip., ¶ 3.11.)

In the Order, the Commission approved the Stipulation and required DEO to submit an

updated cost-of-service study. DEO is to "submit a report and recomrnendation regarding

whether the GSSlECTS classes are appropriately comprised of both residential and non-

residential customers or whether the classes should be split." Order, p. 25. "[1]f the

recommendation is to split the classes," DEO is to provide "a recommended cost allocation per

class." Id. The purpose of the study is to aid the Conunission in "establishing a process... to

determine ... appropriate rates in year three and beyond." Id.

APPROACH TO COST ALLOCATION

In accordance with the Stipulation and Order, DEO has updated its class cost of setvice

study as follows. First, the figures have been adjusted to niatch those in the Staff Report, as

revised by Staff following the issuance of the December 19, 2008 Entry on Rehearing in this

CO1-1410855v2 2
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case. These tigures were adopted with two exceptions: (1) DEO used a different formula than

Staff for estimating Gross Receipts Tax; and (2) the revenue increase generated by applying

approved year 2 rates to the test-year volumes and customer counts resulted in $40,470,809,

which is $29,191 less than that approved.

Additionally, as requested, the GSS/ECTS class of customers has been broken into

residential and non-residential segments. By analyzing the E-4 schedules and supporting work

papers, DFO determined volumetric, peak-day (consumption and storage utilization), and

customer-count information for both residential and non-residential customers within the

GSS/ECTS classes. In developing these frles for the rate case, basetoad and heating degree day

factors were developed for each rate class, and then for residential and non-residential. Updating

the study's allocation factors provided insight into the cost to serve both the resideatiat and non-

residential segments of the GSS/ECTS class of customers.

RESUI,Ts OF THE UPDATED COST OF SERVICE STUDY

The original cost of service study performed in this case (updated by the inclusion of a

residentiaUnon-residential spiit of the GSS/ECTS rate class) indicates that, within the GSS/ECTS

classes, non-residential customers were subsidizing residential customers as indicated by the

relative rates of return on rate base for each class (1. e., 5.16% for GSS residential and 6.79% for

GSS non-residential). This cross-subsidization of residential GSS customers would have

continued had the Comnission approved a continuation of traditional, volumetric ratc design.

The rate design approved in this case, oonsisting of a GSS class that contains both

residential and non-residential customers, appears to eliminate this subsidization by non-

residential customers within the GSS/ECTS classes. As the mixed G5S class ttansitions to year

3 rates, the reverse may begin to take place, as it appears residential customers will generate an

Coi-1410855r2 3



increasingly higher return on rate base, while it appears non-residential customers will generate

an increasingly lower return on rate base. (See Attachment 1.) This information suggests that a

more equitable assignment of costs within the GSS class may result from splitting the class into

residential and non-residential customers.

RECoMMENUED COST ALLOCATION PER CLA3.4

As noted, the Order directed DEO to recommend a cost allocation per class if it

recommended that the GSS class be split into residential and non-residential segments. The

attached class cost of service schedules contain the recommended cost allocation under Year 2

rates, Because some costs such as customer service and information, sales, and PUCO and OCC

maintenance expenses are allocatcd to customer classes on the basis of revenue, the final cost

allocation will be a function of the rate design authorized by the Commission. DEO

recommends that the methodology employed in its average excess allocation model be utilized

once the Conunission determines the appropriate rate design for DEO's GSS class.

Respectfully submitted,

North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114
Telephone: (216) 586-3939
Facsirnile: (216) 579-0212
dakutik@jonesday.com

JONES DAY
Dgvid A. Kutiksel of Record)

CO1•14108550 4



Andrew J. Campbell
JONES DAY
325 John H. McConnell Blvd., Suite 600
P. O.13ox 165017
Columbus, Ohio 43216-5017
Telephone: (614) 469-3939
Facsimile: (614) 4614198
aj campbell@jonesday. com

ATTORNEYS FOR THE EAST OHIO GAS
COMPANY D!B/A DOMINION EAST OHIO

C01-1410255V2 5



CERTIFICATE OF SERVICE

[ certify that a copy of the foregoing Report and Recommendation of The East Ohio Gas

Company d/b/a Dominion East Ohio was delivered to the following persons by electronie mail

this 13th day of January, 2009.

Interstate Gas Supply, Inc.
John Bentine, Esq.
Mark Yurick, Esq.
Chester, Wilcox & Saxbe LLP
65 East State Street, Suite 1000
Columbus, OH 43215-4213
jbentine(i-P,cwslaw.com
myuiic k(d.ewslaw. com

Office of the Ohio Consumers' Counsel
Joseph Serio, Esq.
10 West Broad Street, Suite 1800
Columbus, OH 432t5-3485
serio@)occ.state.oh.us

Ohio Partners for Affordable Energy
David Rinebolt, Esq.
P.O. Box 1793
Findlay, OH 45839-1793
drine bolt(_,ao l. c om

UWUA Local G555
Todd M. Smith, Esq.
Schwarzwald & McNair LLP
616 Penton Media Building
1300 East Ninth Street
Cleveland, Ohio 44114
Lcmith@smcnlaw. com

The Neighborhood Environmental Coafltion,
The Empowerment Center of Greater
Cleveland, The Cleveland Housing Network,
and The Consumers for Fair Utility Rates
Joseph Meissner, Esq.
The Legal Aid Society of Cleveland
1223 West 6th Street
Cleveland, OH 44113
jpmeissn@lasclev.org

Dominion Retail
Barth E. Royer
33 South Grant Avenue
Columbus, OH 43215-3927
barthroyer@aol.com

Stand Energy Corporation
John M. Dosker, Esq.
General Counsel
1077 Celestial Street, Suite 110
Cincinnati, OH 45202-1629
jdosker@swM-energy.com

Integrys Energy Services, Inc.
M. Howard Petricoff
Stephen M. Howard
VORYS, SATER, SEYMOUR AND PEASE
LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
mhpetricoff@vorys.com

Col-1 41085sv2



The Ohio Oil & Gas Association
W. Jonathan Airey
VORYS, SA'CER, SBYMOiIR AND PEASE
LLP
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216- 1008
wjairey4vssp.com

Stephen Reilly
Arute Hammerstein
Office of the Ohio Attomey General
Public Utilities Section
180 East Broad Street, 9th Floor
Columbus, Ohio 43215
stephen. reilly(a),puc.state.ohus
anne.hammerstein@puc.state.oh.us

Robert Triozzi
City of Cleveland
Cleveland City Elall
601 Lakeside Avenue, Room 206
Cleveland, Ohio 44114-1077
RTriozzi@city.cleveland.oh.us
SBeelcr@city.cleveland.oh.us

C01-141095W2
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Nm-Taa RNat¢4 RiOer E>alense 5140.552,949 $95.639.042 $27,018,281 $122,657,303 57,698,483 310,297184 50 $0
OUwrOpe,atialandl44latmwic.EaPanae 5145.674.408 599,494,658 S18,026,844 $117,621,512 $309,153 113,035,764 37,525.603 53.782,358
DappaaatunEzparv,e 548,908,074 536.432.720 S5,222.306 541.855.026 5948,O00 53,906,440 $2,303,403 $96,196
Taxa2eWladRiderEWense 348.287,331 533.723,600 $892B,480 542,852,068 $1.675,137 52786,310 57.173.805 SO
Oe+arTaxeS 547,561,496 530.539,231 56031993 537,272,824 S1.564,922 56,418,605 92,438.792 $926,351
Feaeml4^ Ta>.e5 52 .42s810 39299 $3,71QQ92 $13.0091aa $• 004.553 S&64zlft S35B.N25 1.. 80A 17]

TOTALDPERATINGE1fPFN6ES $931,376,688 $656,784,081 3111,704,951 5627,489,011 534,311,270 548.126,805 £14,841,575 $6,607,926

NET OPERATING INCOME S99,186,345 546.380969 $12,802416 $69,183,405 53,21.2,904 321.484,310 $5,024,361 54,270,465

RATEBASE $1,404,734,309 5897,648,090 S188,478,735 $1,086,126,825 S44,729.750 $161,215,282 591.240.673 571.421.780

RATEOFRETURN-ATq1RRENTRATES 6.63% 6.17% 6.79% 5-465L 721% 13.93% 5.51% 19.94%

REC,OAU,6NOE0RATEOFRETURN &72% 8.72% &72% 8.72y% 8.72% 8.72% 8.72% 8.72%

REVENUE CONVERSION FAGTOR 1.61518 1.61518 1.61518 1.81518 1.61518 1.61518 1.61518 1.61518

REVENUEOEFR;IENCY 347.338,793 551,514,524 55.867,846 $57,382,310 51,094.334 L511,994893) $4.735,435 (53,88q4541



TNE EAST ONIO GA5 CDMPA11v Gibla DCMN40N EAST ONlO
CASE N0. 074E766A-AIR
COSf OF SFiZVICE $TllOY

Oala' 3[.bnau.4.L.Y S 91.laans EsUmauv Sa,eo^k: E3.2
TypemPiYn9^ Rev6eC Page5oflG

W Crk Paper RC4,ren-JC Nce.: WlbwaSC. aai:a.re

OPERATING 1NGOME 13uYMPRY

GSSIECTS Dela.l9 Rate 5CtMdnle/Glass

IAT NEW RATeS IYEAR Z Syatan Tnml Residentisl Nua-res'IdenOaf GSS(ECTS LVG6SfLVECTS GTSRSS DT91ORSy%em 6tur

97ER T NG REVENUE (5`
Oaea Rate Ravwwea (Year 2 Ratas) 5354,501,014 5250.022.449 530,395,524 52E0p17,973 St0,297,320 539.467,045 $13,993.247 S10.331,429
Gzs Cost Revaryes (Per Statt R®pwt) $438,892,865 $327,581,034 595.626,434 $42320T,468 $15,685,387 so so so
GasCnStRWerRewmae $34,196,464 $21,998,530 56,194,562 $28i93,392 51,635,666 S3.796,268 5431,148 $0
Nm-TmcPo9rredRiderRevenue $138,424,730 594,123,924 526,590,300 $120,714,224 $7,576.615 510,133,991 $0 50
TaaReleuedFMSrReverWa 573.700,070 $60,842001 511,862,707 562,704,706 52,607,831 55,845,508 52,040,490 55D1,532
OI6erRewnue 525317.B00 sa4E8 w 52.277379 $10766.524 5633809 510317147 ce032,200 6101
TOTAL OPERATING REVENUE 51.065.032A42 $753,058,562 $172,947,70T S928,O04,289 538.630,627 $69,499,950 519.504,094 517,399,972

OPERATING EXPENSES [$1
GasCcat 5438,682,865 5327,581,034 05,628,434 $423,207,468 515.685,397 50 so so
GasCC9 ReW®ORidars $34,186,464 $21,998,530 38,194.882 578,103,392 S1,8351656 53,738,268 5431.148 50
NwrTaxRMaUdRleerEvpanse 5138,424730 $94,123,924 528,590,300 5120,714,224 $7,576,515 510.133.991 so so
OOwrODen8alaMMSln[manceExpensa $145,674A06 599,761,342 S17,808,781 $117,571,123 53,804,705 513,002836 57.512,398 $3,783.347
DeprBciaGalE>y4ora $48.900.074 S36,432,720 55,222.306 541.855,028 5848.000 53,906,449 S2303.403 595,196
Taa4ie1aWtlRidarExpurKa 573,700,070 $50,842A01 511,857,707 $62,704,706 $2.507,p/ $5 :+.506 52.040.490 5501,532
OOierTa8e6)Exna4ft GRT) SZ6,726,677 517267261 58,469,063 520,735,324 5786,771 52.835,605 $1,729,419 $530,558
FeOaral IrroamB Tawes .4 .32.2110 326.577.939 $91.672 526 fi89910 $t 41D.021 585766u 74 51943970

TOTALIOPEApTINGEXPENSES $945.915,486 8674,88,4.750 5166.886,325 5841,451,075 534,855.,997 548,187.311 514,808,601 $6,863,603

NET OPERATING IWGOME $119,117,456 578.471.632 56,061,382 584353,214 51975,731 521,362,648 $4.695,493 $4,530,370

RATE B/SE $1,404.734,306 8897,648,090 5188.478,735 51.066,126,025 554,729.750 5161,215,282 $91,240,673 521,421,780

RATE OF RETURN - AT PROPOSED RATES 8.48% 8.74T, 323% 7.785% 6.65% 13.25% 5.15°k 21.15w,

GROSS RECE WTS TAX RIDER RATE 4.6044%



THE E45T ow0 GAS COMPARY aJGa DOMRIIOR EaST OMiO
CLSEMO Rl-0OD4"R
COSTOf SERVICE STtlUY

TYG¢dFiiY R¢wsu0 ^_••^•••••-...-.__

ScnebJC E-3 2
a"e6altb

WohPoparRdsa^caNm WKBU. ^.aJwa

OPERATMG INGOME BUMMA/iY
GSSRCTSOYUO Ra12 SchPAWelCtass

fiysoam Tol2t f Resiaamiy Yon<uldxKlal 355)E.C75 iYG55iLYECTS GTSf7S5 OTS)O(fSys¢m 9tarege

YENR 2 RATES TEST YEAa R4TE5

rPfR4TING REVENUE l5
81114<Rate Revenues i20,226,315 $35.756,083 1513,857.7691 523,098 ]SO 5ma.7FL3 t52.228.078} (51.088.551) 538.88t

Gm Cas Revenues SO 50 50 SO so so so SO

Gas(.maRiGerRe^ (51.774292) ($1,076,882) (53D3,262) (S1.380.264) (SBB.SEfi) (5904.1G9) 80 40
NowTaxRalaleCRpaReverwie (521711320) ISt.5t5,178) (5427%1) (S1.9K1Q79) (5121.988) (5181173) so $C
Tax 12iiintl Ritlr RoYOma 525.412,738 517,118,401 31.934227 520,052,029 SL32694 $3.058,198 $866.686 5501,512
O8w RgrCfyp (St 185.T331 fsMA51 49104,601 (.7 M1j L5USW lE475.04i) 9 9.37 (= K31

TOTALOPERAT6IGRENFNUE M0.470.809 55001,533 (511,550,660) W.331+872 $1,096,453 (511/.268) (5361,842) 5515,581

%CW WGE R(OM TEST YEAR RATES 4.0% 72% 43% 0.4'F 2.9% -0.2% -1.8% 4.7%

Q oTN FY_cRNSESlEY
GM Cast 50 SD SO 50 SO 50 50 50
dasCGslRabOaaRitletS (51,774.292) (S7.OTS.8S2) ($303,262) (51,380,284) (SS8,S66) (8304.160) 50 SO
N0r4axRtleroGR4rExprm (52,228,231) 01,515,118) (5427.861) (51947p79) (5121.968) (5163,173) $0 SO
ORN Opmedan and Mek+enNme Expmue (50) $S6S,674 (3217,0Gi) S49,811 (54,447) (532.9A8) (513204) 5989
OwreWUOnExpencC 50 SO 80 S0 80 50 S0 $0
Tmo-RalalWRitlarl=jpr¢e 525.412,736 517,118,401 52,934,227 520,052,629 5962.694 53.069,198 1455.856 S2iiCt.532
OTarT3lus(£xMNyiSGRT) (510,8341718) (573.271,970) ('83.204530) (5+6.477,590) (1T 157$ 1) (52483,007) (5709,373) (S3B6.793)
FeOKd kclomOTaYl6 S13.9699R0 S17 (§^R19.0181 s93.690666

^y/, °(

.4^y (S6&514] 1 7 tl}9.29
TOTAL OPERAT(i(G EXPENSES 514.588.798 518,6UD.66B (64,89$826) 513.962,00 5341E,627 510.406 (532,973) 5255,678

NETOPERATUIGRICOME i26A32.010 532MD,8<3 (56,721.034) 323.369.809 5752.826 (5121.867) (5326,588) $258.905

Revema'Sbaru9 4RpaCt (511,a21.795) (57,484,431) ($2,117,201) 159.311.632) (SODD.255) (5806.596) 50 3G

(.Moratee m FaPP R'rler Rc.anue)

NpraSm Riner 8 Orece Impatq (S1.D71.495) (5768,131) (S222A84) (S7,0GS215) 07.2801 $0.00 S0.00 E011(1
(AbaeW cn SBCYCAdce Vdumes)

NetCharpainTmyOPraNnpRewnw 528.377,519 548,610,971 (513,896.966) $28.712p26 5489,908 (SQ18.154) (5301,842) 5515,681
%CIiM7GEF((OMCURREIRRATF9 2.8% 6.1% d.5% 821% 1.1% -1.3% -1.8% 4.7%

HrpaaperOuspmerPalMoNh $3.15 (s14.39) 61.98 515.53 (S28.29) (331311.58)
InplciqrMC1 5030 (SO-12) $0.20 $0.05 (50.02) (50.01)



TNE EAST 01LD GAS LUMPpIIV qhh DOMaaDN EAST 6110

GhSE 110. a7ytl204U.NB
fAST aF SEkVKE STUUY

^9 NmllnkwY 69 Nava EsMwbtl
TlycrfFM+a: ksmee Paga1at16

WCKPAIY'FeleNOd MW W:Nrsa C N^trcwa

SUNNkRY OF O1HER O&M E(PENSES

GSSIECTS U¢taec RATE SCXEDUILES

^ eh-m
SYSTENTOTAL (iesldmWl NwesideMbl G551ELT5 lVC:3&i.VECTS GTSRSSIFRTS DTSIpMSys[ern 3teraye

BTTEST YPAR RATES

T50-769 P,a4 y:YVr86alneria9 &9.9e6'̂BH 5744,086 5210.207 5954293 S59,BB5 51,903,389 5572.111 SO

8144837 Sia29a $8.303,905 59.855,S54 51,101,922 54y5T,4T6 5^,957 1125.305 50 52.931,165

830467 TraYemiRqn F.695.707 84.263,689 51,317.908 S6481,597 5372341 $1,100,113 5787.656 10

870-094 OWbJbn SBY.854.562 SI1117-992 58.55e.581 549,672$74 $1.997731 56445.677 54538,819 SO

901410.5 CWNqqACCOUM S29,441.775 525.517,181 51578,769 525.195.850 50977 $157.338 531.187 816.198

907410 Cuetmsa5ervce8kfunnaun 59.414p18 56,451,725 11.696,315 46,147,080 1341B76 8659,611 5182.533 S99,954

911.916 Saitw 5182,939 5350.973 586,870 1417.943 517882 632.812 1W.354 S5,126
970435 AGnii4n8vvdGwnraf 676.131,266 519,213,465 53.481.173 522.664,638 5735=7 $4517,347 51,453,2773 S750,<13

TOTAL O i M@C1JRH94T DATEBi i146.674,108 ,W9,494,668 518,026.844 5117,41312 53.609753 513,035,764 $7,525.603 59.762,M

flrPABV R-ATES (IEAR M

T60-M Pq6uctiUn 53,346,TB6 SIM,086 $1M.7a7 Sf54,ai$ S59,896 i1,6p9.389 552u,t11 50
813 ONNGssSuppyScpen6e SZ.445.767 0 a 0 a 0 0 $2.645,]87

814d37 60a9e 58.308.903 57,637.654 51.101.922 54.957,476 6280.657 5125,203 Sa 52fl70,565
60467 TrBrfmisalm 57,69q701 54263.689 51,z17,908 55.481,$7 S322311 $1.106.113 5797.550 so
870294 0i4yi6Wpn 582864.562 $41,117,993 50.551,581 549472,514 11.997251 445^ 51536678 SO

901405 Cu3fOmBrA^ 525.441,736 873317.181 51,676.769 515,19595D $50,972 S157,330 531,185 $16398
907910 Cuppq+r$eNea6wnrmetiml B9414,016 56,656,601 51.528,716 56,185.117 534t,469 $614,3?3 5172.400 S1U0,719
911-918 Salea 5482.99 5341.473 $78.425 5419,896 517417 $31,515 56.e44 65,167
926P]6 MmYf^udGenMel 518.171.258 518264.968 51439.256 123,704,214 5754,728 S1}10,984 51.450.723 5730,604

TOTALDaM®PRCP68EDIWTEx s148,S20.19s SB9.761,342 81T.BVa61 3117.571,1Z1 SS,BlM.N16 513,a03.05 i7.612$BB 56.G21,1m

DIFfBi611CE 53,80.5.767 SZF6.BT4 5217.063 64a.611 .54A47 332.916 413,104 S'i.846,7r6
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THE EAST OHID GASCONPNNV 41N- DONINqN EAST OHIO
CASE N0. E7122sGAaiR
COST OF SERYICE STIJDV

traa: 9 4anns.4w+189 Nmte Ecmnsl
Tpyplflq& Rev-
WdxPapvReheane¢Nac.:

NET PLANT IN SERVICE

5cneour E J
Pega ^5416
lYm^ C.,wmn

GSfifECTB Dscails RA.TE SAIE11U1E5
?,CCCu t i STSJSN TDTAL R¢sitlamly Nom^vsidarNd GSSIEGTS LVCS3ILVECT9 GT57r5S1fRIS DT51OR-3ysqm Sloiage
32raUN PROWCTION

NET PRODUGTION PLANT 654,501,516 512,119.LL50 5],423,6T'I $16,542,721 5975,524 52D,46A7^ 58.513,472 $o

360a56 $^,E
CnnomllryRWmC(33.113A) $19,328,703 59,527,17/ 52,717691 812.244.866 5720987 53643p $O 85,998.29e
CapocityRelazsO(86887%3 336,043.981 519.081.327 65.458.656 S24,538A82 31.434,970 5666,222 91 512,503,808
TUTALSTOYAM PlAN7 556.373,864 528.808.585 58,176,345 538,784.650 $2.155,96/ 5978,774 50 518,502,103

117 f.&S $TpDM L DERWOLYD

CommmeqRMqee(3;s.113%) SO 50 $O so 58 9A 50 yU
CaReN'RNead(86.8679t.) 58 90 80 SD 50 ^ s0 80
TOTK GASS7DNED UNOEAGRDUND SD 50 S9 SD !/! SU so so

^72 TNLIHMrsVI[]

OoamoGyNalBrert(3b.186L) 535,588.505 $15.617,953 $4,412,122 520,030,075 81.267,168 S7,381,282 A,099,990 $0
C^ RNa" (86915Y4 571,654,T39 $43,767,394 512,551498 556,318,465 53,23249] S9,1T4887 54950,621 50
TOTK1RAI®Ya°IDNPUNi 5107.242747 568,386,341 516,963,212 1116,348.569 $4,089.818 515,431868 610,i70,601 SO

31'LYM oLsjm(Q^
Cem6m4r SMV1Wi.A7PnnTUw 52,849,911 52,648,544 8189Ufi6 fr2,e37.610 55,281 58.837 5183 $0
CiielDlflsr. 9arvlCes.LOwPr¢nuY 552,056,647 548,751,041 53152,807 S51.909,848 5104,19 SSG..76 50 SD
CuamlMr 5mites,ReguwOBdPraf. $82,815,817 884,763,463 57.388.581 592,133,084 5141,186 5522,080 $19.457 so
Cuftemer NNBNS5Rep88mlc $104,445A22 587,086,490 W828,000 g403,994,490 S193358 5250,598 S6,716 $D
CusmawrReblW,4manial $3,683,986 80 31,464,749 61,454,749 540,131 S1,758,724 5148^w so
CommCeltyRdiBW(33.189N) S197,204,082 580.542,928 974.448,656 5110,881,585 96SE6,180 840.236.563 $49.010,264 jp
C3 psc4yPoalaloG(88.815Y.) 5397,1159,814 5242,525,926 $69,548,888 5312074,614 517911.785 345.266.873 S21,750 ,539 gt
TOTAIORfRi6NTiPVP1447 585Q112,078 5562.297,423 5113,082,558 5675,389,919 325G6<[.349 585,083,210 560,886,541 so

NETP,S.TLD ►WIT $1.070.229.023 5562.410,326 5141,655,784 5904,086.109 538283.46 5133,92Ct752 580,450,613 518,502.103

7IDJB9 6`ENP32AL PLUY7
GlrmnpfRNtOeCGwwalPlam W,626,258 426.603603 St,889.093 528,'A2,698 568,060 S68,6T1 S1,841 fA
O6+r9vWNP+w:

PemumonRNaetl 51,392.719 5809,651 381,488 5397,175 524428 $753,084 5237,551 50
6WawRYawO 51.340,fi49 5662,161 5187,815 3844,996 549,541 $2f,357 50 y4251112
5mop.OsRlsrf 80 50 68 $u so so so SO
TonWtYOnR16NC 52.475,154 51,370,609 SiB1,510 51,761,118 f103.828 $3E8,215 5253,ZD1 $0
Om^ RowNO $22.471,459 514,749,282 53A17,343 S17,766,606 S86U.34i y2,360,762 51,844,750 so

Sw^raWOewGeNmlpNn 8Z7,880,181 517,086,710 93,684,1b,1 SM,770.684 $686,414 33,500,3W 57,115.502 y425A02
TOTAIGN/eRK7'lMR $56,306,440 543,690,313 65.583,247 548,273,560 5821,465 53,569471 62,117y42 5425P02

583 Ni'fNfTilNfsflL.[H,AM 416,885.167 $10.487,892 S?.209,461 512,897.y[3 $616,058 52.06%828 51,229,217 Se:C.7+3

106 D'T)ERNESENYEB 478.812-194 $47648,378 410,037,978 557,686,385 .52,30,533 -"403Sii 45,584,552 51,583,353

NC7PLANT 61.066.96,235 $BB9,9m,15Z E130,410,514 38C6,330,866 592978,432 51^D,162,IYi1 S78,212,620 S1],684,46E
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Dominion East Ohio

ATTACHMENT 1: SUMMARY OF UPDATED COST OF SERVICE STUDY RESULTS

Table 1 Past Rate Case
Return on Ra1e Bese C,omparsm

Test Year
Year 1 Rates Year 2 Rates Year 3 Rates'

DEO: System Total 6.63% 8A8% 8.48"/u 8.48%
GSS: Residential 5.16% 8.13°/n 8.74% 9.60%
GSS: Non-Residentiai 6.79% 6.13% 3.23% -0.84%
GSS: Cornbined 5.45% 7.785% 7.785% 7.785%
LVGSS 7.21% 8.89% 8.89% 8.89%
GTS 13.32% 13.25% 13.25% 13.25%
DTS 5.51% 5.15% 5.15% 5.15%

t/13/2009

`Proposed Year 3 rates wuh common f00S6 SFY rate for af! Test Year GS3IECT5 customers (tg 519.481custnmer/month)



ATTACNMENT 2: Cost of Service Summary usitg Yeaar 1 Rates

TNE EAST OHIO GAS COYPANY G15la DOMINION EA8T ONN)
QABE NR 07-0t3P-GA-AER
COST OF SERVICE STUDY

Deta 3 MGndc AGWel & 9\rGMM EeNnercd Sf1bduYt E-3 2

Type ol Filin9. Revwp Pa9e 5 d 16
Wudc Papa Relerence Noa.: WMesu C. Anurews

OPERATING INCOME SUMMARY
GSSfECTS Ds1a8s Rsla Sclg0ulalClass

AT NEW RATES (YEAR 11 System Tofal I ResWemisl Non*asidenusl G8S(ECTS L1f6S51LVECTS GTSlTSS OTSIOffSystem Stornge
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BEFORF,

THE PUBLIC UTILITIES MMISSION OF OH1t.}^ 3̂^2 .Q po^^Fr44

Iri the Matter of the Application of The East ) /"V
Ohio Gas Company dlb/a Dominion East ) Case No. 07-829-GA-Co
Ohio for Authority to htcrease Rates for its )
Gas Distribution Service. )

in the Matter of the Application of the East
Ohio Gas Company d/b!a Domi,nion East Case No. 07-830-GA-ALT
Ohio for Approval ofan Alternative Rate
Plan for its Gas Distribution Service. )

in the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East )
Ohio for Approval to Change Accounting ) Case No. 07-831 -GA-AAM

Methods.
)

In the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East )
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline )
Infrastructure Replacement Program Through ) Case No. 08-169-GA-ALT
an Automatic Adjustment Clause, And for )
Certain Accounting Treatment. )

In the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recovor )
Certain Costs Associated with a Automated
Meter Reading Deployment through an Case No. 06r1453-UNC
Automatic Adjustment Clause, And for
Certain Accounting Treatment. )

)

JOINT MOTION TO REOPEN THE RECORD, JOINT MOTION FOR WAIVER
OF CERTAIN REQUIREMENTS OF OHIO ADM. CODE 4901-1-34(B),

AND JOINT MOTION FOR A PROCEDURAL SCHEDULE
BY

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL
THE CITY OF CLEVELAND,

OIIIO PARTNERS FOR AFFORDABLE ENERGY,
THE NEIGHBORHOOD ENVIRONMENTAL COALITION, THE

EMPOWERMENT CENTER OF GREATER CLEVELAND,
CLEVELAND HOUS[NG NETWORIi, AND TIiE CONSUMERS

FOR FAIR UTILITY RATES
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The Office of the Ohio Consumers' Counsel ("OCC"), the City of Cleveland, the

Ohio Partners for Affordable Energy, and a citizens coalition comprised of the

Neighborhood Environmental Coalition, the Empowerment Center of Greater Cleveland,

the Cleveland Housing Network, and the Consumers for Fair iltility Rates ("Citizens

Coalition') (collectively "Joint Advocates"), pursuant to Ohio Adm. Code 4901-1-12 and

4901-1-34(3), on behalf of the 1.1 million residential consumers in the Bast Ohio Gas

Company d/b!a Dominion East Ohio ("DEO" or "Company") service territory, moves the

Pnblic Utilities Commission of Ohio ('PUCO" or "Commission") to reopen this

proceeding in which the PUCO considered a distribution rate increase for DEO. 'rhe

Commission should reopen the record for the limited purpose of taking additional

evidence in the form of the updated cost-of-service study ("COSS') that DEO filed with

the PUCO on January 13, 2009. The revised COSS includes an analysis of the

implication of straight fixed variable ("SFV") rate design on the residential and non-

residential customers of the general sales service ("GSS") customer class, respectively.

ln addition, pursuant to Ohio Adm. Code 4901-1-12 and 4901-1-38(B), the

Commission should waive the requirement of Ohio Adm. Code 4901-1-34(B) that Joint

Advocates' Motion to Reopen the Record be filed prior to the issuance of a final order.

Finally, pursuant to Ohio Adm. Code 4901-1-12 the Joint Advocates move the

Comnrission to establish a procedural schedule to hear evidence and arguments, and then

rule, on how to deal with the verifiable and quantifiable harm that residential customers

are experiencing under the SFV rate design as demonstrated in the revised COSS. The

reasons supporting Joint Advocates' Motions are set forth in the attached Memorandum

in Support.
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

in the Matter of the Application of'1'he East
Ohio Gas Company dlbla Dominion East
Ohio for Authority to Increase Rates for its
Gas Distribntion Service.

In the Matter of the Application of the East
Ohio Gas Company d!b/a Dominion East
Ohio for Approval of an Altetnative Rate
Plan for its Gas Distribution Service.

[n the Matter of the Application of the East
Ohio Gas Company d/bJa Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of the East
Ohio Gas Company dlb/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
[nfrastructure Replacement Program Through
an Automatic Adjustment Clause, And for
Certain Accounting Treatment.

In the Matter of the Application of the East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Automated
Meter Reading Deployment through an
Automatic Adjustment Clause, And for
Certain Accounting Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-UNC

MEMORANDUM IN SUPPORT

1. BACKGROUND

On July 20, 2007, DEO filed a Pre-Filing Notice of its intent to, among other things,

increase rates for the natural gas distribution service that is provided through its gas pipelines.

I



On August 30, 2007, DEO filed its Application ("Application") in these cases ("Rate Case"), to

increase the rates that custonrers pay.

Motions to Intervene were filed by the OCC, Stand Energy Corporation ("Stand"),

OPAE, Ohio Energy Group ("OEG"), Interstate Gas Supply, Inc, ("iGS"), the City, the Citizens

Coalition, Integrys Energy Services, Inc. ("Integrys"), Dominion Retail, Irrc. ("Dominion

Retail"), Industrial Energy Users-Obio ("IEU"), Utility Workers Union of America ("Union"),

Ohio Oil and Gas Association ("OOGA"), and Direct Energy Services, LLC. ("Direot").

On September 13, 2007, the Company filed the direct testimony of nine Company

witnesses and outside experts. On May 23, 2008, the PUCO Staff filed its Staff Report of

Investigation ("Staff Report") and the Report of Conclusions and Recommendations on the

Financial Audit by Blue Ridge Consulting Services, Inc. (`Blue Ridge Report").

On August 22, 2008, the parties to the cases entered into a Stipulation and

Recommendation ("Stipulation") that settled all issues except for the rate design issue involvirrg

the fixed monthly customer charge. One issue of particular concem for the Joint Advocates was

the Conunission's desire to impose the SFV rate design for the GSS customer class which was

comprised of both residential and non-residential customers.' One provision in the Stipulation

intended to address Joint Advocates' concern stated:

DEO shall evaluate the feasibility of separating the residential and
nonresidential GSS/ECTS classes forpurposes of rate design and
will share with the Signatory Parties the results of the feasibility
study before including in its next base rate application a class cost
of service study that separately assesses those classes.Z

'Joint Application for Rehesring at I0-11 (Novembet 14, 2008).

2 Stipulation at t t(August 22, 2008).
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In addition to this provision of the Stipulation, the Conunission acknowledged concem

with implementation of the SFV rate design when it included in its Opinion and Order ("Order")

approval of the above referenced Stipulation provision by stating;

DEO shall evaluate the feasibility of separating the residential and
non-residential GSSIECTS classes for purposes of rate design and
will share with the signatory parties the results of the feasibility
study before including in its next base rate application a class cost
of service study that separately assesses those classes.;

A Joint Application for Rehearing by the Joint Advocates was filed. On December 19, 2008, the

Conunission issued its Entry on Rehearing fiuther clarifying its position on the COSS study to be

filed by stating:

With regard to the rate design, the Commission adopted the first
two years of the modified straight fixed variable (SFV) levelized
rate design to decouple DEO's revenue recovery from the amount
of gas actually consumed, which was proposed by Staff and DEO.
Prior to approval of rates for year three and beyond, the
Comrnission directed DEO to complete the cost allocation study
required in the stipulation and to provide it to the Commission for
consideration.4

On January 13, 2009, DEO filed its updated cost-of-service study.

II. THE APPLICABLE LAW

The Commission has authority to reopen proceedings under certain

circumstances. Ohio Adm_ Code 4901-1-34 states:

(A) The commission, the legal director, the deputy legal director,
or an attomey examiner may, upon their own motion or upon

' Order at 10 (October 15, 2008).

" Enhy on Rehearing at 2(Deceniber 19, 2008). Although the PUCO made this distinction, the D&O did
not provide for a process as to how the Cost of 3ervice Study might be addressed.
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motion of any person for good cause shown, reopen a proceeding
at any lime prior to the issuance of a final order.

(B) A motion to reopen a proceeding shall specifically set forth the
purpose of the requested reopening. If the purpose is to pennit the
presentation of additional evidence, the motion shall specifically
describe the nature and purpose of such evidence, and shall set
forth facts showing why such evidence could not, with reasonable
diligence, have been presented earlier in the proceeding.

While the Conunission has already issued an Opinion and Order and an Entry on

Rehearing in these cases, Joint Advocates' Motion must be considered in conjunction

with its Motion to Waive certain requirements of Ohio Adm. Code 4901-1-34(B).

Pursuant to Ohio Adm. Code 4901-1-38(B), the Commission has the authority to

waive certain requirements. Ohio Adm. Code 4901-1-38(B) states:

The coinmission may, upon its own motion or for good cause
shown, waive any requirement, standard, or rule set forth in this
chapter or prescribe different practices or procedures to be
followe+d in a case.

In this case the Cornmission sbould grant the Joint Advocates' Motion to waive the

requirement of Ohio Adm. Code 4901-1-34(B) that the Motion to Reopen the

Proceedings be filed prior to the issuance of a final order.

Both Motions should be granted by the Commission because good cause exists for

the Commission to waive the regulation that requires a proceeding be reopened "prior to

the issuance of a final order" and good cause exists for reopening the record for the

limited purpose of admitting the updated COSS into evidence in these cases.

Burthermore, the Commission should establish a procedural schedule to hear evidence

and arguments, and then rule, on the inter-class subsidy issues illuntinated by DEO's

updated COSS filing in order to mitigate the verifiable hann that DEO's residential

4



customers will be experiencing under the rate design as approved for the GSS class which

is presently comprised of residential and non-residential customers.

iiL ARGUMENT

A. Good Cause for Granting Motions.

During the proceedings, Joint Advocates argued that DEO's cost-of-service study

did not support charging GSS class customers (residential and non-residential) uniform

rates under the SFV rate design.5 Joint Advocates explained that the GSS class is

comprised of non-homogenous residential and non-residential(Commercial and

ludustrial) cousumers with widely varying usage. OCC pointed out that the average

residential customer uses 99.1 Mef per year, the average non-residential customer uses

390 Mcf per year, and the largest consumption in the OSS class is in excess of 5,000 Mcf

per year.6 It was also argued that under the SFV rate design, no user should pay more

than their appropriately allocated share of fixed costs; however, the record does not

establish that all customers in the GSS ciass place the same burden on the system. Joint

Advocates maintained that, without more detail in the cost-of-service study, it was

undetermined who was actually responsible for the fixed costs that are recovered through

the SFV rate design. Now that the updated COSS study exists there is wuefuted evidence

provided by the Company that supports Joint Advocates' above arguments.

The following results contained in [he Updated COSS filed by the Company, on

January 13, 2009, demonstrates the harms that Joint Advocates alleged in these cases:

° OCC In.ifial Btief at 7-8 (Septem6er 10, 2008), OCC Reply Brief at 4-5 (Septeniber 16, 2008), Joint
Application for Rehoaring at 9-12 (November 14, 2008.

6 OCC ltiltial Brief at 6-7; Tr. Vol. IV at 18 (Murphy) (August 25, 2008).
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f Rate Base Camarrisoe:7'Test Yr.tR Year 1 Year 2 Year 3urn oe
DEO System Total 6.63% 8.48% 8.48% 8.48%

GSS Residential 5.16% 8.13% 8.74% 9.60%
OSS Non-Residentialg 6.79% 6_13% 3.23% -U.84%

GSS: Combined 5.45% 7.785% 7.785% 7.785%

LVGSS9 7.21% 8,89% 8.89% 8.89%
GTS10 13.32% 13.25% 13.25% 13.25%

DTSIt 5.51% 5.15% 5.15% 5.15%

31:GSS Base Rate Revenue Cotnaarison (Million

Test Yr.12 Year 113 Year 214 Year 3"

Residential $213 $241 $250 $261

Non-Residential $44 $39 $30 $18

GSS Total $257 $280 $280 $280

System Total $334 $354 $354 $354

The significant and verifiable harm to residential customers under the existing

SFV rate design which is demonstrated by the updated COSS study filed in these cases

on January 13, 2009, provides good cause for granting the Joint Advocates' Motion to

Reopen. The same good cause for granting the Motion to Reopen is present for the

'Updated Cost of Service Study at Attachment I.(Year 3 Assumes 100% SFV for all Test Year

GSSl8GT8 Customers (@S19.46/customer/month) (January 13, 2009),

`GSS Non-residential customers includes Cotwiercial and Induvtrial customers with usage between 300
Ntcf and 3,000 Mcf per year.

9 Latge Volume General Sales Service.

° General Transportation Service.

" Dai1y Transpornation Service.

Z Updated Cost of Service Study at Schedule E-3.2Yage 4 of 16 (January 13, 2009).

Id. at Attachment 2

14 Id. at Schedule E-3.2 Page 5 of 16.

" Id. at Attachment 3.
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C'ommission to graot the Motion to Waive Certain Requirements of Ohio Adm. Code

4901-1-34(B). Because the updated COSS was filed by DEO after the final order was

issued on December 19, 2008, the Commission should hear this important evidence that

was not available betore the Conunission's final order. The Commission has the

authority to prescribe different practices or procedures to be followed in a case,16 and

should do so in this case by waiving the deadline under Ohio Adm. Code 4901-1-34(B)

and granting the Joint Advocates' Motion to Reopen.

B. Nature and Purpose of Evidence

In these cases, the Cornmission relied on testimony from a DEO witneas that the

residential customers actually benefited (were subsidized) by the non-residential GSS

customers. In the Conunission Order it states:

Furthermore, DEO's witness Andrews believes that, if any subsidy
is taking place, it is the non-residential customers within the GSS
class that are subsidizing the residential customers (Tr. I at 235
and 237). In fact, according to Mr. Andrews, the inclusion of the
non-residential customers in the GSS class is a benefit to the
residential customers because it ends up lowering the costs to serve
the GSS class as a whole (Tr. 1 at 219). 1'

ln the test year under the traditional rate design, the residential GSS customers were

pmviding slightly less than the overall return and the non-residential GSS customers were

providing a slightly higher relative return. However, under the SFV rate design that

differential is reversed, in year one, where the residential GSS customers' rate of return

increases to 8.13% and the non-residential GSS customers' rate of return plummets to

16 Olilo Adna. Code 4901-1-38.

17 U.
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6.13%. "Phe overall system average return in year one is 8.48%. In year two of the

transition under the SFV rate design, the residential GSS customers rate of return

increases to 8.74% (meaning that residential OSS consumers are paying rates that result

in the Company earning a higher than the system average retum) and the non-resi dential

GSS customers rate of retum phutges to a mere 3.23% (meaning that the non-residential

GSS consumers are paying rates that result in the Company carning far less than the

system average return). The overall system average rate of return remained at 8.48%.

The revenue shift is equally dramatic for residential consumers who will be

paying a significantly larger portion of the overall rate increase than the PUCO

contemplated in its Order absent the updated COSS. The GSS residential distribution

base rate increase in year one is $28 Million whereas the GSS non-residential base rate

revenues actually decrease in year one by $5 million, a total revenue shift of $33 million

that requires that much more to be paid by residential consumers under the PUCO's new

rate design. In year two the GSS residential base revenues increase another $9 million

while the GSS non-residential base rate revenues decrease by that samo $9 nullion, for a

total revenue shift of $51 million.

If the third year was implemented as the Company proposes in its updated cost-

of-service study, the residential GSS customers base rate revenues would increase by yet

another $11 million and the non-residential GSS customers base rate revenues would

decrease by that same amount, resulting in a total revenue shift of $73 million. In total

the residential base rates from the test year to the third year will have increased $48

million as a result of the rate case, which is troubling because DEO's entire distnbution

8



rate increase approved by the Convnission in these cases was only $40.5 Milfioals

There currently exists an inter-class and subsidy issue (e.g. residential GSS customers

subsidizing non-residential GSS customers) that should be addressed by the Commission

in a timely manner by reopening these proceedings and addressing the rate design before

year two rates are scheduled to be implemented.

C. The Evidence Could Not Have Been Presented Earlier.

Although Joint Advocates made all the appropriate arguments against the

Company's proposal to maintain the GSS class with residential and non-residential

customers,19 the data and infonnation necessary to confirm Joint Advocates' position was

in the sole possession of the Company. At the dme the Commission issued its Opinion

and Order approving the SFV rate design, the only cost of service study available was the

study that T)EO had perforrned at the time of its Application that supported the rate

design DEO proposed in its Application. The rate design contemplated by the Company

proposed to increase the monthly customer charge from $4.38 to $5.70 in the West Ohio

Division, and proposed no increase to the existing $5.70 monthly customer charge for the

East Ohio Division.30 Therefore, the existing cost-of-service study did not support the

SFV rate design.

The Joint Advocates had argued that an inter-class subsidy would harm residential

Cnder at 6, 12.

0CC Initial Brief at 7-8 (September 10, 2008), OCC Reply Brief at 4-5 (Septem6er l6, 2008), Joint
Application For Rehearmg at 9-12 (November 14, 2008).

20 PFN at Tab 5, Sumunary of Proposed Rates (July 20, 2007).
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customers because the Company had put into its tariff a GSS eligibility limitation of

3,000 Mcf. 'rhe eligibility limitation was unnecessary under the traditional rate design

because the volumetric rate had been high enough to keep high usage customers from

migrating to the GSS clasa However, under the SFV rate design, with its significantly

deoreasing volumetric rate, without the eligibility limitation, Conunercial and Industrial

customers would have the incentive to migrate to the GSS taritl'because the higher fixed

customer charge would be more than offset by lower volumetric rates Zt The total extent

of the harm to residential eustomers could not be accurately quantified without an

updated COSS that segregated the residential and non-residential GSS customers.

it was not until the updated COSS was filed by DEO that the inter-class subsidy

harm to DEO's residential customers that the Joint Advocates had alleged in these cases

was acttudly proven. The SFV rate design caused an inter-class subsidy (GSS non-

residential subsidized by OSS residential) that was not documented by the existing cost-

of-service study. 'Cherefore, the Commission should reopen the record and admit the

updated COSS into evidence in these cases.

The PUCO has not explained why it is just and reasonable to have low-volume

residential users subsidize high-volume Commercial and Industrial customers and high-

use residential customers, especially considering that in the GSSlECTS classes the

highest use customers are Commercial and Industrial customers, who use up to 30 times

the natural gas that the average residential customer uses.22 As the Joint Advocates had

argued in their Application for Rehearing, the goal of rate design should be to eliminate

21 Tr. Vol V at 35-38 (Radigan) (August 26, 2008).

a Based on average residential usage of 99.1 Mcf por year (Tr. Vol. IV (Murphy) at 17-18 (Aug. 25, 2008),
and proposed maximum GSS class customer usage of 3,000 per year.
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inter-class subsidies to the maximum extent possible, not create them.23 The updated

COSS clearly demonsUates the SFV rate design for DEO's consolidated GSS customer

class is unjust and unreasonable.

D. Procedural Schedule Should Be Established

The Commission should promptly establish a procedural schedule (e.g. 45 days)

that will allow for an appropriate review of the applicable year two rates (to be effective

October 16, 2009) for the GSS residential and non-residential customers in light of the

updated COSS filed on January 13, 2009 24 The Joint Advocates advocated for a new

class cost-of-service study which was intended to separate the custotners in the GSS class

into more homogeneous groups. The Conunission ordered the updated COSS, and the

Company has performed and filed the study. The results of the updated COSS

demonstrate a significant shift (for paying revenues to the Company) away from the GSS

non-residential customers and to the GSS residential customers who will be more to the

Company beginning in year one of the newly approved rates. The revenue shift creates

an unreasonable inter-class subsidy that the Commission should remedy so as to protect

consumers.

The Commission should rectify the injustice to residential consumers in the Order

by proceeding without undue delay to develop a schedule under which the updated COSS

will be evaluated and heard as evidence. The Commission's Order stated:

Therefore, the Commission is approving the first two years of this
transition, however, prior to approval of rates for rates of the third
year and beyond the Commission believes that a review of the cost

v Joint Application for Rehearing at 9-10 (Noveml+er 14, 2008).

" Entry at 2 (October 15, 2008) (DEO's year one GSS rates wete ePPective wben filed on October 16,
2 008).
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allocation methodologies for the GSS/ECTS classes is appropriate.
Therefore, DEO is directed to complete the cost allocation study
required in the stipulation within 90 days of this order. Upon
completion, DEO should submit a report and recommendation
regarding whether the GSS/ECTS classes are appropriately
comprised of both residential and non-residential customers or
whether the classes should be split. DEO shall also provide, if the
recommendation is to split the classes, a reconvnended cost
allocation per class. Upon review of the cost allocation study, the
Commission will be establishing a process that will be followed to
determine the appropriate rates in year three and beyond, as soon
as practicable.2

The Commission ordered the updated COSS and before the study was completed - - and

the results were available - - had determined that the rates for the first two years were

approved. However, now that the results are available, and the harm to residential

customers has been quantified, there is good cause for the PUCO to reconsider its

approval of year two rates. Instead, the PUCO should establish a procedural schedule to

hear evidence regarding the residential and non-residential GSS rates beginning with year

two, toward issuing a ruling to remedy the unreasonable inter-class subsidy that exists

within the existing GSS rate design and that is prejudicing residential consumets.

IV. CONCLUSION

For all the reasons stated above, the Joint Advocates' Motion to Reopen the

proceedings for the purpose of admitting the Company's updated COSS study into the

record should be granted. In addition, the Commission should establish a procedural

schedule to hear evidence and issue a ruling so as to mitigate the hamt caused to DEO's

" ld. at 25-26.
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USS residential customers that results from the subsidization of the non-residential

customers under the SFV rate desiga

Respectfully submitted,
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BEFORE

T1iE pUBL[C U17LiTIES COMMISSION OF OlIIO

Ip the Matter of the Applieation of The
Eest Oblo Gas Compaoy d1bJa Dominioe
East Ohio for AuihorHy to Iacrease Rates
for ih Goe Distributloa Servbe.

Im the Matter of the App{ktitiota of Tba
East Ohie Gas Campat,y d/bh Danimtou
East Ohio for Approvd of an Afternative
Rate plsa for its Gas Distrl6utiom Service

Ia the Matter of tho Applicatioa of The
East Ohio Gas Company d/b/r pominiou
East Ohio for Approval to Chacge
Accouede,g Methods

Ia the Matter of the Applleatloa of The
East Ohio Gas Compsay d/b/a Deorinion
East Ohio for Approval of Tarifb to
Recover Certaia Coste Aesociated wft► s
Pipelime Lnfrastrnebure Rephwememl
Program Through au Aatomatic
Adjustment Claase, And for Certaia
Accaurting Treatment

I. tlte Matter of the Applleatloa o[ The
East Ohio Gas Company dltilt Domlrios
East Ohio for Approval of Tariffi to
Recover Certsip Costs As•toekiked with
Automated Meter Aeadiog Deplayment
Through ss Antomatic Adjustnunt Clause,
and for Ceftin Aeeomatimg Treatmet<t

1991 JI,N 13 Pl.± S.

Case No. 07-829-GA-AIR

Gwe No. 07-830-GA-ALT

Case No. 07431-GA-AAM

Case No. 08-169-GA-ALT

Caee Ne. 06-1163-GA-UNC

REPORT AND RECOMMENDATION
OF THE EA6T OHIO GAS COMPANY

DI13/A DO110NION EABT OHIO

[n accordanoe with the 3t[pulation and Reco»mnendation filed in the above-captioned

cases on August 22, 2008 ("9tipulation"a, and the October 15, 2008 Opinion aad Order

("Orde►"), the F.ast Ohio Cas Company dlb/a Dominion East Ohio ("DEO") submits the

RhSe 3a to •rcE t*,e i^agov a"^ -rinq rl"e ari
(JLR a <::•.•yrt f„la

ax ^r i ia:.! y u i:: tLi+ rv,;^A^s* ccu;::ae
o' Y^r.C04t410l55v2 krocessed ^1AN 14



following report and reconmtendaGen, ss well as the attached apdabed oost-of•service study,

consisting of the following documents:

- Updated Class Cost of Service Study (Year 2 RaLes)

- Attacluneat 1: Rate of Ratutn Compadson

- Attaehment 2: Cost of Service Surmnaty (Year 1 Rates)

- Attachment 3: Cost of Service Summary (Year 3 Rates)

- Attachment 4; Peak Day & Storage Utilizatiott DetAils

BACKCitOt1ND

In the Stipulation, DEO agreed to "evaluate the &asibility of separadng the tesidanisl

and non•residential GSSiSCTS classes fer purXwses of rate desiga and (to] sharo with the

Signatory Parties the results of the feasibility stndy before including in its natt base rate

application a clasa oost of service study that separntely assessen those clasaes." (SEp., I 3.R.)

In the Order, the Commission approved the Stlpulation and reqirined DEO to submit an

updated cosGaf-service study. DEO is to "sebmit a report snd reownmendation regading

wbether the GSSJEL"TS cla9ses ate appropriately comprised of both resideal9al end nuo-

residemial cuatoametn or whether the classas should be aplil.° Order, p. 2S. "(I]f the

recornmendation is to split the cfasses," DEO is to provide "a recornnreoded cost allocadnn per

class:" Id. The p,upose of the stody is to aid the Commission in °establishiog a proeese ... to

determine ... appropriate rates in year throe and beyond," Id

APt'AOACS TO COSf ALI.OCATMIN

In accordance with the Sdpulation and Ordar, DEO has updatcd its class cost of se[vica

study as follows. First, the figw es have been adjnsted to match thase in the Staff tLeposl, ss

revised by Staff following the issrmnce of the December 19,2000 Emty on Rehearing in iLis

CO1-141063A2 2



case. These Sgurea were adopted with two exceptioffi: (1) DEO used a ditTercnt formula than

StafP for eatimating Gmss Receipts Tux; and (2) the revanue inarease generated by applying

approved year 2 rates to the test-year volumes and 4vstomer counts tesuked in $40,470,809,

which is $29,191 fess thui that approved.

Acbditionally, as reAuested, the GSS/ECTS class of oustomera has been broken into

residential and non-reaidentisl segments. By analyimg the E-4 schedulos and suppartitrg worY

papets, DEO detarmined volmnetric, peak-day (consamption and storage ntilixatton), and

customer-count infonnetion for both cesidentiat and non-iesidential customers within the

GSS/ECTS atasses. in developing thee files for the rate case, beseload and besting degiee day

factors were developed for aach rate class. and then for residential and non-residentid. Updating

the study's allocation factors provided insight into the co9t to servt both the residnntial and non

residential segmants of the GSSIECTS class ofeustomers.

IRBSULTS OF't; f18 [TrDAT6D C08T OF SBBVECE STODp

The original cost of service stady perfortnod in this case (updated by the inolusion of a

residential/con-residential split of the GSS/ECTS rate clsas) indicates d4 within the GS3/ECT3

classes, non•reWential cuatomm weae sebs3dizing residentiat customars as indicated by the

ralative rates of redun on rste base for each ciass (l.e, 5.169'o for G5S residoatisl aod 6.7954 for

OSS non-iesid.ential). This croas-anbsidixadon of resi'dcnt{al OSS customers would have

continued had the Comatission apprrved a continuation of tradilional, volumetric rabe deign.

The rate design appzvved in this case, eonsistiag of a dSS cia9s that contains both

residential ®nd non-residandal eusoomera, appaars to aliminate this subsidizatFaa by sian-

residential customers vrithin the GSSIECTS classes. As the mixed 083 class treusltlons to year

3 rates, the reverse may begin to take place, as it appears residential customers will generate an

C01-141aes.z 3



increasingly higher rehan on ratt base, while it appears non-residential custoanes will gaserme

an im,aeasingly lower retuan on rate base. (See Attaahment 1.) This information suggests tfiat a

moro equitable assignntent of costs witBia the GSS olass may rosult from splitting the class into

residential and Qon-tesidential customere.

RecoMntExnen Cosr AtJ.ocATtox P$ttCeASe

As noted, the Order directed DEO to reoomtnend a coat allocation per class if it

recommended t4iet the OSS clsss be split into rasidentiei and non-residential segments. The

attac.hed class coat of service sehedulea contain the recommended cost alloce4ion undce Year 2

rates. Because some coata such as custoaua service and infamtation, sales, and PUCO and OCC

msintenance expeases are allocated to caqnmer classea on the basis of cevenue, the 8na1 cost

allocation will be a 8motion of the rate design authorized by the Commission. DEO

recommends that the ntethodology employed in its averege cxoess allocation model be utilizad

once the Commission detetmines the appropriate tate design for DfiO's GSS class.

Respecttlilly subanibtad.

JONES DAY
North Point, 901 Lakeside Avenue
Cleveland, Ohio 44114
Telephaoa: (216) 586-3934
Facsimla (216) 579-0212
dakptlk@jomesday.com
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Andrew J. Campbell
JONES DAY
3251ohn Fl. McConael! Blvd., Suite 600
P,O.Box165017
Columbus, Ohio 4321Cr5017
Telephone: (614) 469-3939
Faoeimile: (614) 461-4198
ajcanphell@joneaday.oom

ATTORNEYS FOR'TFiE EAS'C OHIO OAS
COMPANY D/B/A DOMINION EAST OHIO
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CER'1'IFICATE OF SERVICE

I cettify that a copy of the fo=egoing Report and Recommendatlon of The EaSt Oltio Gas

Compotty dlbfa Dominion Esst Ohio was delivered to the following persana by olectconic mall

^his 13th day of January, 2009.

Lsoerstate Gas Supply, lnc.
John Heacine, Esq.
Mark Yurick, Esq.
Chester, Wileox & Saxba LLP
65 East State Sheet, Suite 1000
Columbus, OH 43215-4213
jbentinc*cwstaw.com
myuriokQcwsl.aw.com

Offico of the Ohio Consumers' Counsel
Joseph Serio, N.
10 Weat Broad Stteet, Suite 1900
Cohimbus, 01-I 43215-3485
serio®ooc.state.oh.us

Ohio Partnm Yor Affordable Energy
David Rfnnbolt, Esq.
P.O. Box 1793
Findlay, OH 45839-1793
drie.aboit@eol.coon

UWUA Looa14555
Todd M. Smith, Esq.
5chwarzweld & MeNafr LLP
616 Panton IVIWia Btrilditt8
1300 East Ninth Strect
Clevalaod, Ohio 44114
tsmith@amcnlaw.com

The Neighborhood Environmeatd Coalitfon,
The Empowmment Center ofdreater
ClevoWd, Tho Cleveland Housing Nerivorly
and.The Consuroers for Fair Utllity Ratet
Josepli Meiasaer, Esq.
The Legal Aid Society of Cloveland
1223 Wost 6th Street
Clevoland, OH 44113
jpmeisan@lasclev.org

Aominion Rei1i1
Baeth E. Royer
33 South Grent Avenue
Columbus, OH 43215-3927
barthroyu@aoLoom

Stand Energy CArpomtioa
John M. Dosker, Esq.
t;aaarat Coimsel
1077 Celesdal Sneec, Suit41 i0
Cincinmti, OH 45202-1629
jdoslaec®stand-anergy.oora

Uuegrys Em:rgy Servicea, Inc.
IN. Howard Petrico8'
SScphan M. Howard
VORYS, SATER, SEYM(JURAND PEASE
LLP
52 Eavt Gay Sbeet
P.O. Box 1008
Columhie, Ohio 43216-1008
mhpetricoft t^vorys.com

C91-1430i3SrI



The Ohio Oll & Gss Associstion
W. Jonathan Airey
VORYS, SATER, SEYMOUR AND PEASE
LLP
52 East Gay Stnxt
P.O. Box 1008
Columbus, Ohio43216-]008
Wj4lrr7y@V88p-C0p1

Stephen Reiliy
Anne Hsmmerstein
Otliee of the Ohio Attorney Genoist
Public Utilities Section
180 East Broad Street, 9th Floor
Columbus, Ohio 43215
stephenteilly@pac. slate. oh, us
alme,bsmroerssteinfgZpuc.stare.ob.as

Robert Triozzi
City of Cleveland
Cleveland City Hall
601 Lakeside Avonae, Roan 206
Cleveland, Ohio 44114-1077
RTriozzi®oity.cleva1and.oh.us
SBeeler(&ity.clevetandoh.ne
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Dominlon EasiOhio f/itl2on9

ATTACHMENT 1: SUININARY Of UPDATED COST OF SERVICE STUDY RESi1LTS

T^^^^^ est Year
Year 1 Raies Year 2 Rates Year 3 Ratea'

DEO SydMTMM 8.839G 8.48% 8.48% 8.48%
CieS: tiesdediel 5.18% 8.13% 8.74% 9.60%
OSS- Nom42bsskfenM 6.78% 6.13% 3.23% -0.84%
OSS, CombEied 5.45% 7.785% 7.765% 7.T$5%
LYG66 7.21% 8.89% 8.89% 8•09 %
OTS 13.32% 13.25% 13.25% 13.25%
DTS 5.51% 5.15% 5.15% 5.15%

f}9 ^)0 PropoaW Year 3 roRu wR6 oamnao i00',4 SFV rale Ior aP Tep Yeer GS9EC45 wetomera 10
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