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Introduction

Since 1980 Ohio’s statutes have provided that an asbestos claim accrues when the
plaintiff is “informed by a competent medical authority” (or should know) of “bodily injury
caused by exposure to asbestos.” R.C. 2305.10(B)(5). The legislature did not then define
“competent medical authority,” “bodily injury,” or “caused by exposure to asbestos,” nor has this
Court ever definitively interpreted these terms. By 2004, when the legislature enacted Am. Sub.

H.B. 292 (“HB 292”), there was an asbestos litigation crisis in Ohio — not an explosion of

asbestos-related illness, but an explosion of asbestos lawsuits, most brought by plaintiffs who
were not sick with an asbestos-related disease, or not sick at all. The bulk of these lawsuits were
~ the product of lawyer-sponsored, mass x-ray screenings, conducted by questionable operators
and read as “positive” by questionable readers, whose sole purpose was not to identify and treat
illness, but to generate litigation for profit. As aresult, an “clephantine mass” of litigation has
clogged the dockets of Ohio’s courts, competing with and delaying claims of real injuries,
draining resources necessary to compensate the truly ill, burdening the courts, driving defendants
into bankruptcy, and causing far-reaching economic havoc to Ohio’s citizens.

In 2004, after more than a year of careful study and factfinding concerning the foregoing
crisis, the General Assembly enacted HB 292 (codified in part at R.C. 2307.91-93). HB 292 did
two fundamental things: (1) it defined the terms that were left undefined in 1980, articulating
specific medical criteria for asserting asbestos claims, and (2) it created procedures for automatic
early scrutiny of asserted asbestos claims, requiring plaintiffs to make a prima facie showing that
the claims they assert are genuine. The newly-articulated medical criteria are to apply to cases
filed before HB 292’s effective date, unless that would violate the retroactivity provision of the
Ohio Constitution, Ohio Const., Art. II, Section 28. In either case, the new procedure applies:

plaintiffs must make a prima facie showing (under the new medical criteria if that is



constitutional, and otherwise under whatever standards existed before HB 292), or face
administrative dismissal until they do.

In several decisions, the Twelfth District Court of Appeals has upheld application of HB
292, including its definitions, to pending cases, against plaintiffs’ constitutional challenges. See
Wilson v. AC&S, Inc., 169 Chio App.3d 720, 864 N.E.2d 682, 2006-Ohio-6704; Stahlheber v.
Lac d’Amiante du Quebec, Ltee (Ohio App. 12th Dist.), 2006 WL 3833888, 2006-Ohio-7034;

Staley v. AC&S, Inc. (Ohio App. 12th Dist.), 2006 WL 3833883, 2006-Ohio-7033, app. pending,

113 Ohio St.3d 1512, 866 N.E.2d 511, 2007-Ohio-2208. The Fourth District Court of Appeals,
by contrast, has ruled that HB 292 may not be applied to pending cases. See Ackison v. Anchor
Packing Co. (Ohio App. 4th Dist.), 2006 WL 3861073, 2006-Ohio-7099.

This Court accepted review in Ackison — both discretionary review (see Ackison v.
Anchor Packing Co., 113 Ohio St.3d 1465, 864 N.E.2d 652 (Table), 2007-Ohio-1722) and
review of the conflict with the Twelfth District (see Ackison v. Anchor Packing Co., 113 Ohio
St.3d 1464, 864 N.E.2d 651 (Table), 2007-Ohio-1722). The Court directed the parties to brief
this issue: “Can R.C. 2307.91, 2307.92, and 2307.93 be applied to cases already pending on
September 2, 20047 1d. Owens-Illinois respectfully submits that the answer is “yes:” both the
newly articulated definitions and the prima facie showing procedure may constitutionally be
applied in cases pending when HB 292 came into effect.

Statement of Facts

A, The Nationwide Asbestos Litigation Crisis.

Courts nationwide, including in Ohio, have been flooded with “asbestos” claims by
plaintiffs with no asbestos-related impairment. As set forth below, the claims frequently spring
from indiscriminate, mass x-ray screenings of workers (even those with no medical complaint),

in a process now known to be scandalous, The x-rays are administered without prescription or,

.



often, license, by screening companies whose business is not diagnosis or treatment of illness,
but only generation of litigation for profit. The x-rays are read in bulk by doctors who disclaim
any doctor-patient relationship with the workers, who reap millions of dollars, who in many
cases have virtually no other medical practice, whose methodologies fail to meet professional
standards, and whose conclusions are overwhelmingly “positive,” conclusions that independent
readers frequently dispute. The bases for thousands of Ohio lawsuits are litigation screening

reports concluding that x-ray images are merely “consistent with” asbestos causation, when the

types of findings made are also consistent with dozens of other causes, and the reports make no
pretense of having sought to rule out other, more probable causes. The screeners are under
investigation, frequently invoke the Fifth Amendment when questioned about their practices, and
have been rejected as a valid basis for claims by many asbestos bankruptcy trusts.

This process has been exposed as a monumental scandal by legal and medical
reseatchers, professional organizations, governmental bodies, and courts. A growing consensus
recognizes that this “screening scandal” is responsible for most asbestos litigation today. As one
scholar has observed, “asbestos litigation, which had previously focused on malignancies and
other debilitating injuries caused by asbestos exposure, underwent a radical shift in the mid to
late 1980s from the traditional model of an injured person seeking a lawyer to a entrepreneurial
model under which plaintiff lawyers and their agents actively recruited hundreds of thousands of
potential litigants who could claim workplace exposure to asbestos containing products. [A]
substantial percentage of these nonmalignant claimants had no disease caused by asbestos
exposure as recognized by medical science and no loss of lung function. Moreover, their claims
were often supported by specious medical evidence . .. .” Lester Brickman, On the Applicability

of the Silica MDL Proceeding to Asbestos Litigation (2006), 12 Conn. Ins. L.J. 35, 35-36 (also




available at <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=916534#PaperDownload>).
These conclusions have powertul and detailed support.

1. Entrepreneurial Recruitment of Plaintiffs for Profit,

The ABA appointed a Commission on Asbestos Litigation in 2002, and after
investigation it summarized the screening scandal:
For-profit litigation “screening” companies have developed that

actively solicit asymptomatic workers who may have been
occupationally exposed to asbestos to have “free” testing done —

H ] 1 A oy o 1 L
usualty only chestxrays. Prometional-ad t “You May

Have Million $ Lungs” and urge the workers to be screened even if
they have no breathing problems because “you may be sick with
no feeling of illness.” The x-rays are usually taken in “x-ray
mobiles” that are driven to union halls or hotel parking lots. There
is evidence that many litigation screening companies commonly
administer the x-rays in violation of state and federal safety
regulations. In order to get an x-ray taken, workers are ordinarily
required to sign a retainer agreement authorizing a lawsuit if the
results are “positive.”

The x-rays are generally read by doctors who are not on site and
who may not even be licensed to practice medicine in the state
where the x-rays are taken or have malpractice insurance for these
activities. . .. [N]o doctor/patient relationship is formed with the
screened workers and no medical diagnoses are provided. Rather,
the doctor purports only to be acting as a litigation consultant and
only to be looking for x-ray evidence that is “consistent with”
asbestos-related disease, Some x-ray readers spend only minutes
to make these findings, but are paid hundreds of thousands of
dollars — in some cases, millions — in the aggregate by the
litigation screening companies due to the volume of films read.

Report of the ABA Commission on Asbestos Litigation (Feb. 2003) (“ABA Report”) (available
at <www.abanet.org/leadership/recommendations03/302.pdf>) at 9. The ABA Commission is
only one in a chorus of voices that have reached similar conclusions. For example, in 2003 legal
ethics scholar Lester Brickman published an exhaustive study of litigation screening abuses, On
the Theory Class’s Theories of Asbestos Litigation: The Disconnect Between Scholarship and

Reality (2003), 31 Pepp. L. Rev. 33-170 (“Theories of Asbestos Litigation™) (also available at

A.




<http://www.lakesidepress.com/Asbestos/AdobeDocuments/Brickman.pdf>), and has continued
to study and chronicle the exposure of this scandal. As Professor Brickman has summarized:

Substantially all nonmalignant [asbestos] claimants are
recruited by screening companies -— entrepreneurial entities begun
by individuals with no health care background that are hired by
plaintiff lawyers to solicit potential “litigants.” These enterprises
arrange and publicize screenings aimed at former industrial and
construction workers with pre-1972 occupational exposure to
asbestos-containing products. At these screenings, X-rays are
administered in an assembly line basis often using mobile x-ray
equipment housed in truck trailers brought to union halls, hotel and

motel sites and shopping center parking lots——-—There-are no
material health benefits associated with these screenings. Rather,
the sole purpose of asbestos screenings is to recruit “litigants” and
generate supporting medical documentation.

On the basis of my research, I have concluded that
nonmalignant asbestos litigation today mostly consists of:

(1) a massive client recruitment effort accounting for 90%
of all claims currently being generated and resulting in the
screening of over 750,000 and perhaps as many as 1,000,000
“litigants” in the past fifteen years;

(2) generating claims of injury though most of these
“litigants” have no medically cognizable asbestos-related injury
and cannot demonstrate any statistically significant increased
likelihood of contracting an asbestos-related disease in the future;

(3) the claims of injury are often supported by specious
medical evidence, including: . . . evidence generated by the
entreprencurial screening enterprises and B-readers — specially
certified x-ray readers that the plaintiff lawyers select because they
produce “diagnoses” which are not a product of good faith medical
judgment but rather a function of the millions of dollars a year in
income that they receive for these services. . . .

[TThe quantum of specious claiming in asbestos litigation
constitutes a massive civil justice system failure.

Lester Brickman, Ethical Issues in Asbestos Litigation (2005), 33 Hofstra L. Rev, 833, 836-37
(footnotes omitted). See also, e.g., the following:

o In re Silica Prods. Liab. Litig. (8.D. Tex, 2005), 398 F. Supp.2d 563-676 (exhaustive




opinion by Federal District Judge Janis Graham Jack after an evidentiary hearing concerning
litigation screeners’ methodology for generating cases on the court’s docket). Judge Jack found
that “mass misdiagnoses [were] dumped into the judicial system” and “these diagnoses were
driven by neither health nor justice [but] were manufactured for money.” 1d. at 635. She found
three fundamental flaws in the litigation screening process: (1) improper methodology in
reading x-rays (including bias from being told to look for a particular condition), id. at 626-27,

634-35; (2) inadequacy and unreliability of occupational exposure histories, essential for

diagnosis, id. at 622-25; and (3) failure to use differential diagnosis to rule out other, more
probable causes of the x-ray findings, id. at 629. Further, Judge Jack found that screeners seek
out those without medical complaiints, and reach suspect conclusions by employing a
“technique” of diagnosing occupational lung disease “without even attempting to rule out the
myriad of other causes of [the] radiographic findings,” which “is not generally accepted in the
relevant scientific community.” Id. at 638. See also Lester Brickman, Orn the Applicability of
the Silica MDL Proceeding to Asbestos Litigation (2006), 12 Conn. Ins. L.J. 35 (Judge Jack’s
findings about silica litigation apply equally to asbestos litigation).

o Inre Asbestos Prods. Liab. Litig. (No. V1), MDL 875 (E.D. Pa. 2002), 2002 WL
32151574 at *1 (opinion by late Judge Charles Weiner, the original transferee judge in MDL
875, which consolidated pretrial proceedings in all federal asbestos cases). Judge Weiner, like
Judge Jack, held hearings on whether there was a common methodology behind the litigation
screening reports (there was) and whether it was valid and reliable (it was not), and
administratively dismissed some 17,000 asbestos claims because the screening process was
medically unreliable and “the filing of mass screening cases is tantamount to a race 1o the

courthouse and has the effect of depleting funds, some already stretched to the limit, which



would otherwise be available for compensation to deserving Plaintiffs.” Id.

o Association of Occupational and Environmental Clinics (“AOEC™), Guidance
Document (2003} (<http://www.aoec.org/content/principles 1 3.htm#asbestos>) (concluding
that “medically inadequate screening tests are being conducted to identify cases of asbestos-
related disease for legal action,” that “the standard of care and ethical practice in occupational
medicine” prohibits diagnoses “on the basis of chest x-ray and work history alone” because such

screening “does not by itself provide sufficient information to make a firm diagnosis, to assess

impairment or to guide patient management,” and that “ethical practice in occupational health”
requires “properly chosen and interpreted chest films, reviewed within one week of screening; a
complete exposure history; symptom review; standardized spirometry; and physical
examination,” “smoking cessation interventions, evaluation for other malignancies and
evaluation for immunization against pneumococcal pneumonia,” and “[t]imely physician
disclosure of results to the patient, appropriate medical follow-up and patient education™).

¢ National Institute of Occupational Safety & Health (“NIOSH”), draft “B Reader Code
of Ethics” (2005) (<hitp://www.cdc. gov/niosh/topics/chestradiography/breader-ethics. htmi>)
(similar conclusions).

2. Chronically Inaccurate Results.

Mass x-ray screenings are not only unorthodox in methodology, but grossly unreliable in
their results. The x-ray results are routinely reported on “ILO” forms, explained as follows:

The degree of asbestosis, as determined by X-ray reading, is
usually evaluated according to a classification system developed
by the International Labour Office (ILO). The system uses a scale
that was developed to systematically record the radiographic
abnormalities in the chest provoked by the inhalation of dusts. . . .
A zero corresponds to no abnormalities, one to slight, two to
moderate, and three to severe. Since this process is to some degree
inherently subjective, readers give two classifications, the category




that they think most likely and next most likely. The resultis a
twelve point scale, with results ranging from 0/0 (normal . . .
appearance) to 3/3 (severe abnormalities). The vast majority of
screening x-rays (for which asbestosis is claimed) are read as
“1/0”, which means the x-ray on first impression is abnormal (*17),
but may be normal (“0°).

Lester Brickman, Theories of Asbestos Litigation, 31 Pepp. L. Rev. at 47-48 (citations and
quotation marks ()mi‘[ted).1 The ABA’s panel of independent medical experts found the

supposed evidence of asbestos-related x-ray changes systematically generated by litigation

[T]here have been numerous instances of probable bias and over-
diagnosis, primarily based on x-ray readings from mass screenings,
Most doctors interviewed had seen hundreds or even thousands of
examples of over-reading of x-rays for litigation purposes. One
doctor concluded after reviewing 15,000 cases of asbestos disease
previously diagnosed on x-ray readings alone that only 10% of the
persons could validly be diagnosed with asbestosis. Another
doctor reported a 62% error rate on review of X-ray screening
results previously read as “consistent with asbestosis.” Another
doctor’s research of 22,000 asbestos-related bankruptcy claims
found a presumptive x-ray review error rate of up to 86% among 5
readers, none of whose results matched the general patterns in
epidemiological studies.

ABA Report at 14.

Courts’, governmental entities’, and medical researchers’ independent audits of litigation-
screening medical evidence have also found systematic over-reading of x-rays, unexplainable as
normal inter-reader variability:

o A NIOSH audit evaluating the “positive” x-rays of 795 tire workers showed “only two

!'See also In re Silica Prods. Liab. Litig. , 398 F. Supp.2d at 591, explaining that under
the ILO system, the reader ranks the interstitial markings seen on the film on a scale of 0 to 3, in
the form x/y, with the numerator indicating the classification the reader ultimately chose, and the
denominator the classification the reader seriously considered. Thus, a film rated 1/0 means the
reader concluded there is a mild abnormality, but seriously considered rating the x-ray as normal,
and a rating of 0/1or 0/0 means the reader concluded the film is normal.



had any signs of parenchymal change and only 19 showed pleural abnormalities.” Raymark
Indus. v. Stemple (D. Kan. 1990), 1990 WL 72588, *16 (reporting a litigation screening
“positive” rate of 94%).

» Court-appointed experts found that most plaintiffs whose x-rays were read as
“positive” at a litigation screening did nof have any evidence of any asbestos-related condition,
and fewer than 20% had asbestosis. C. Rubin [Federal Judge Carl B. Rubin] & L. Ringenbach,

The Use of Court Experis in Asbestos Lifigation (1991), 137 F.R.D. 35.

¢ Radiologists from John Hopkins University “sounded an alarm with regard to the
accuracy of ‘B’ readers in asbestos-related litigation.” Murray L. Janower & Leonard Berlin,
“B" Readers’ Radiographic Interpretations in Asbestos Litigation: Is Something Rotten in the
Courtroom? (2004), 11 Acad. Radiology 841. In their study, independent B-readers performed a
blind review of 492 films read as “positive” by litigation screening doctors. Joseph N. Gitlin, et
al., Comparison of ‘B’ Readers’ Interpretations of Chest Radiographs for Asbestos Related
Changes (2004), 11 Acad. Radiology 843. They found that a “small number” of the nation’s 700
B-readers have “made reputations . . . by consistently interpreting chest radiographs of asbestos
claimants as positive in 90-100% of cases,” Id. at 844. The independent readers had *“essentially
no agreement” with the screening companies’ readers: “Whereas the initial [asbestos litigation]
readers interpreted 95.9% of the x-rays as positive for parenchymal abnormalities . . . the
consultants interpreted the same set of cases as positive in only 4.5%.” Id. at 852, 855.

3, Nondiagnostic Nature of X-Ray Screening Results.

Even when an x-ray is accurately evaluated as “positive,” that finding does not mean that
the worker has asbestosis. As Judge Jack found, screeners fail to use differential diagnosis to

consider other, more probable causes of the x-ray findings. In re Silica Prods. Liab. Litig., 398




F. Supp.2d at 629. And other, more probable causes than asbestosis do exist. The ILO form
(which was designed as an administrative tool, not to make medical diagnoses) allows notation
of “abnormalities consistent with pneumoconiosis,” either “parenchymal” changes (i.e.,
“interstitial” changes within the lung tissue) or “pleural” changes (i.e., changes to the pleural
membrane surrounding the lungs). Not only is “pneumoconiosis” a nonspecific term for any
fibrosis caused by dust (whether coal, silica, beryllium, talc, asbestos, or other dusts), but

changes that are “consistent with pneumoconiosis” also have many other possible causes.

It is recognized that parenchymal or interstitial changes have many causes other than
asbestos:

More than 100 known causes of interstitial lung disease are
recognized. . . . [M]ost patients with advanced pulmonary fibrosis,
whose tissue samples d[o] not meet the histological criteria for
asbestosis . . . dfo] not have asbestos-induced fibrosis, even though
there may have been a history of exposure to asbestos.

Pulmonary Pathology (D. Dail & 8. Hammar, eds., 2d ed. 1994), 647, 649 (footnotes omitted).

[TThere are more than 150 causes of fibrosis, other than exposure
to asbestos, including obesity and old age, that present similarly to
1/0 asbestosis on X-rays. Nearly one-quarter of men “between the
ages of 55 to 64 in the general population have lung abnormalities
that register at least 1/0 on the ILO scale, and the prevalence of
such X-ray readings continues to increase with age.”

Lester Brickman, Theories of Asbestos Litigation, 31 Pepp. L. Rev. at 48-49 (quoting Anders J.
Zitting, Prevalence of Radiographic Small Lung Opacities and Pleural Abnormalities in a

Represeniative Adult Population Sample (1995), 107 Chest 126, 127).2

2 The Pulmonary Fibrosis Foundation states:

Traditional theories have postulated that [pulmonary fibrosis] might be an

autoimmunec disorder, or the after effects of an infection, viral in nature. There is a

growing body of evidence which points to a genetic predisposition. A mutation in

the SP-C protein has been found to exist in families with a history of Pulmonary
(.. . continued)
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The clinical features of asbestosis are not unique to this entity, and
are similar to those of other chronic pulmonary parenchymal
fibrosing disorders.

Pathology of Asbestos-Associated Diseases (V. Roggli, T. Oury & T. Sporn, eds., 2d ed. 2004),

74.

It is textbook knowledge that interstitial fibrosis is a non-specific finding with many

possible causes, which cannot be diagnosed as asbestos-related without far more information

than an x-ray:

Diffuse interstitial diseases account for perhaps the greatest
number of difficulties in diagnostic pathology of lung disease.
This reflects, in part, the large number of etiologically diverse
conditions included under this heading. . . . Usual interstitial
pneumonia is a pattern of chronic lung injury that, in the
appropriate clinical context, is synonymous with idiopathic
pulmonary fibrosis. An identical pattern of interstitial
inflammation and fibrosis can occur in patients with collagen
vascular diseases (e.g., “rheumatoid lung™), asbestosis, radiation
injury, and certain drug-induced lung diseases. Distinguishing an
idiopathic form of usual interstitial pneumonia from lesions
complicating collagen vascular diseases, thoracic irradiation, and
certain drug toxicities is largely a matter of correlation with the
clinical information, A histologic diagnosis of asbestosis requires
not only an appropriate occupational history but also
demonstration of asbestos bodies in the tissue specimen

.. .. Therefore, a histopathologic diagnosis of usual interstitial

Fibrosis. The most current thinking is that the fibrotic process is a reaction to
microscopic injury to the lung. While the exact cause remains unknown,
associations have been made with the following:

Inhaled environmental and occupational pollutants

Cigarette smoking

Diseases such as Scleroderma, Rheumatoid Arthritis, Lupus and Sarcoidosis
Certain medications

Therapeutic radiation

See <http://www.pulmonaryfibrosis.org/ipf.htm>.
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pneumonia is relatively nonspecific until the diagnosis is correlated
with clinical and radiographic data.

Pulmonary Pathology (D. Dail & S. Hammar, eds., 2d ed. 1994), 58, 65 (footnotes omitted).

It is also recognized that pleural thickening or plaques (which are almost always
symptomless and benign findings without medical consequence) have many causes other than
asbestos. See, e.g., Y. Lee, C. Runnion, S. Pang, N. de Klerk, A. Musk, Increased body mass
index is related to apparent circumscribed pleural thickening on plain chest radiographs (2001),
G. Hutchins, Pleural Plagues Do Not Predict Asbestosis: High Resolution Compuied
Tomography and Pathology Study, 4 Modern Pathology 201 (“significant associations between
pleural plaques and smoking, scar-related emphysema, and nonspecific forms of pulmonary
fibrosis™); A. Churg, “Diseases of the Pleura,” ch. 30 in Pathology of the Lung (W. Thurlbeck &
A. Churg, eds., 2d ed. 1995), at 1074 (“Other causes of pleural plaques include trauma to the
chest, organization of a hemothorax, and old empyema.”). Indeed, sometimes anatomical
conditions give the appearance of plaques on x-ray films when no plaques exist at all. See, e.g.,
T. Oury, “Benign Asbestos-Related Pleural Diseases,” ch. 6 in Pathology of Asbestos-Associated
Diseases (V. Roggli, T. Oury, & T. Sporn, eds., 2d ed. 1992), at 172 (“One must use caution to
avoid overinterpretation of films as showing pleural plaques (i.e., false positives), which can
oceur secondary o shadows produced by the serratous anterior in particularly muscular
individuals, or due to subpleural adipose tissue in the obese.”).

4, Investigation and Rejection of Screeners.

A New York federal grand jury is investigating screening abuses. See, e.g., J. Glater,
“Civil Suits Over Silica in Texas Become a Criminal Matter in New York,” New York Times

(May 18, 2005). Congress has summoned certain doctors and representatives of screening
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companies to testify, and some have invoked the Fifth Amendment and refused to testify.?

Several bankruptey trusts have refused to accept reports generated by certain screeners as
a basis for making payments to asbestos claimants. See, e.g.:

o Claims Resolution Management Corp. (handling claims against Manville bankruptcy
trust), “Suspension of Acceptance of Medical Reports,” memo dated 09/12/05;*

o Eagle-Picher Personal Injury Settlement Trust, announcement dated 10/19/05;

e Celotex Asbestos Settlement Trust, Notice dated 10/20/05;6

* Babcock & Wilcox Asbestos Trust, Policy on Doctors and Screening Companies.’

One prolific screener, Dr. Ray Harron, was recently barred from practicing medicine
because of his screening activity. See fn re the Matter of the License of Raymond Anthony
Harron, M.D., License No. C-9439 (Texas Medical Board, April 13, 2007) (barring Dr. Harron

from practice of medicine in Texas).

3 E.g., Respiratory Testing Services was an Alabama screening company (founded by

* Charlie Foster, a high school dropout with no medical training) that conducted x-rays out of
truck trailers driven throughout the country. The quality of RTS’s services has been called into
doubt, ¢.g., by Judge Jack in In re Silica Prods. Liab. Litig., 398 F. Supp.2d at 596-603, 609-11,
625-29. RTS (through Mr. Foster) invoked the Fifth Amendment and refused to testify before
Congress. See <http://republicans.energycommerce.house.gov/108/News/06142006_1944 htm>.
One of the x-ray readers who worked with RTS was Dr. Robert Altmeyer (id.), who provided
the ILO report submitted by Mrs. Ackison as part of her prima facie showing in the present case.
See Record No. 115, Ex. B.

* See <http://www.claimsres.com/Home/html/documents.htm/>,
5 See <http://www.cpf-inc.com/announcements.aspx>.

® See <http://www.celotextrust.com/news_details.asp?nid=22>,

7

See
<http://www,bwasbestostrust. com/files/Policy%200n%20Doctors%20and%20Screening%20Co
mpanies.pdf>,
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B. The Ohio General Assembly’s Findings.

The Ohio General Assembly also recognized the screening scandal/asbestos litigation
crisis. HB 292 (codified in part at R.C. 2307. 91-98) was passed by the General Assembly on
May 26, 2004, was signed into law by Governor Taft on June 2, 2004, and became effective on
September 2, 2004. It was enacted after more than a year of hearings, analysis, and legislative
factfinding, and was expressly prompted by the explosion of asbestos litigation by claimants who

sued even though they were not sick with an asbestos-related illness.® The explosion occurred

despite the 1980 Ohio statute, providing that a “cause of action for bodily injury caused by
exposure to asbestos™ accrues only when the plaintift is “informed by competent medical
authority [or should know] that the plaintiff has an injury related to the [asbestos] exposure.”
R.C. 2305.10(BX5). HB 292 addressed the asbestos litigation crisis by providing definitions for
terms in this existing Ohio law that had not been defined before, clarifying their meaning; by
creating a new procedure, requiring plaintiffs to show the prima facie basis for their claims and
requiring trial courts to scrutinize their sufficiency; and providing for administrative dismissal of
claims that fall short, while preserving the right of such claimants to return to court (without
paying another filing fee and with no statute of limitation threat) if and when they do have a
colorable claim.

The 1980 accrual statute did not define “competent medical authority,” “bodily injury,”
or “caused by asbestos exposure,” but HB 292 clarifies the meaning of these terms: R.C.
2307.91 defines “competent medical authority;” R.C. 2307.92 defines “bodily injury caused by
exposure to asbestos;” R.C. 2307.91 also defines other terms used in these definitions, such as

“physical impairment” and “substantial contributing factor.” HB 292 also creates a procedure

3 See uncodified Section 3 of HB 292, discussed below.
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for automatic evaluation, early in a case, whether the case asserts a colorable claim, by requiring
the plaintiff to make a prima facie showing of the basis for the claim, or face administrative
dismissal, R.C. 2307.93. The plaintiff’s prima facie showing must meet the newly-defined
medical criteria, unless (in a case filed before HB 292°s effective date) that would violate the
retroactivity provision of the Ohio Constitution, Ohio Const., Art. II, Section 28. In that case
(under the so-called “savings clanse™), the plaintiff must make a prima facie showing under pre-

HB 292 law. R.C.2307.93(A)(3).

These provisions were expressly prompted by the screening-scandal phenomenon of
claims by those who are not sick with an asbestos-related illness. Section 3 of HB 2927 states in
detail the General Assembly’s “findings and intent” underlying the statute. The General
Assembly’s findings identify the crisis:

e That asbestos litigation had become huge, inefficient, and an extraordinary
strain on the courts — especially in Ohio, which had “become a haven for
asbestos claims,” one of five states handling 66% of all U.S. asbestos case
filings, where it would require 233 Ohio trial judges to conduct at least
150 weeks of trials apiece to resolve the pending cases by trial, and where
the rate of case filings had increased exponentially;

o That asbestos litigation has contributed to the bankruptcies of more than
70 companies nationwide and of at least five Ohio-based companies,
causing losses of {'obs, pensions, and wages, and severe impairment of
Ohio’s economy; °

? See <http://www.legislature.state.oh.us/bills.cfm?ID=125_HB_292> (text of HB 292,
including the uncodified Section 3).

1% The General Assembly found, for example, that such bankrupteies had already caused
the loss of 60,000 jobs, a number that could be expected to reach 423,000 ultimately; that each
displaced worker would lose, on average, $25,000 to $50,000 in wages and a quarter of his or her
pension benefits; that such losses were occurring in Ohio, where five companies had gone
bankrupt; and that the Owens-Corning bankruptcy would result in an estimated $15 million to
$20 million reduction in regional income. It concluded that

(.. .continued)
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® That the ability of individuals with asbestos-related cancer and other
serious asbestos-related diseases to recover for their injuries is in
jeopardy."!
The General Assembly also identified the cause of the crisis: lawsuits by individuals who are
not sick with asbestos-related disease. As it found, 65% of the compensation so far paid to
asbestos claimants “has gone to claimants who are not sick,” and “[a]t least five Ohio-based

companies have been forced into bankruptcy because of an unending flood of asbestos cases

brought by claimants who are not sick.” It found that

the vast majority of Ohio asbestos claims are filed by individuals
who allege they have been exposed to asbestos and who allege that
they have some physical sign of exposure to asbestos, but who do
not suffer from an asbestos-related impairment. Eighty-nine
percent of asbestos claims come from people who do not have
cancer. Sixty-six to ninety percent of these non-cancer claimants

The cost of compensating exposed individuals who are not sick jeopardizes the
ability of defendants to compensate people with cancer and other serious
asbestos-related diseases, now and in the future; threatens savings, retirement
benefits, and jobs of the state’s current and retired employees; adversely affects
the communities in which these defendants operate; and impairs Ohio’s economy.
... The public interest requires the deferring of claims of exposed individuals
who are not sick in order to preserve, now and for the future, defendants’ ability
to compensate people who develop cancer and other serious asbestos-related
injuries and to safeguard the jobs, benefits, and savings of the state’s employees
and the well being of the Ohio economy.

1 As the General Assembly concluded:

In enacting [HB 292], it is the intent of the General Assembly to: (1) give priority
to those asbestos claimants who can demonstrate actual physical harm or illness
caused by exposure to asbestos; (2) fully preserve the rights of claimants who
were exposed to asbestos to pursue compensation should those claimants become
impaired in the future as a result of such exposure; (3) enhance the ability of the
state’s judicial systems and federal judicial systems to supervise and control
litigation and asbestos-related bankruptcy proceedings; and (4) conserve the
scarce resources of the defendants to allow compensation of cancer victims and
others who are physically impaired by exposure to asbestos while securing the
right to similar compensation for those who may suffer physical impairment in the
future.
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are not sick. According to a Tillinghast-Towers Perrin study,
ninety-four percent of the fifty-two thousand nine hundred asbestos
claims filed in 2000 concerned claimants who are not sick.

In short, the General Assembly found not only that current asbestos litigation is huge and
burdensome (an “elephant[ine] mass” (quoting Ortiz v. Fibreboard Corp. (1999), 527 U.8. 815,
821)), but that the crisis is largely caused by an influx of lawsuits by those who are not sick with
asbestos-related illness.

C. The Present Plaintiff’s Prima Facie Submission.

Danny and Linda Ackison originally filed a claim for asbestos-related injury on
November 21, 2001, as part of a 51-plaintiff complaint against 80 named defendants and 100
Doe defendants. Ferguson, ef al. v. A-Best Products Co., et al., No. 01 P1 850 (Lawrence C.P).
That complaint was voluntarily dismissed on May 6, 2003. The claim of plaintiff-appellee,
Linda Ackison (Administratrix of the Estate of Danny Ackison), was re-filed on May 5, 2004
(when HB 292 was about to be passed), as part of a multi-plaintiff complaint against 51 named
defendants and 100 Doe defendants. Ackison, et al. v. Anchor Packing Co., et al., No. 04 PI1 371
(Lawrence C.P.) (Record No. 1, OI Supp. 1-78). The complaint did not precisely identify the
nature of the claim, but contained only generic asbestos-claim assertions:

Plaintiffs’ decedents have suffered injuries, illnesses, damages,
disabilities and death proximately caused by their exposure to
asbestos, asbestos-containing products, and/or machinery requiring
or calling for the use of asbestos and/or asbestos-containing
products designed, manufactured, installed, assembled, and/or sold
by Defendants.

. . . Plaintiffs’ decedents have developed asbestos-related lung
diseases (asbestos-related lung diseases include, but are not limited
to, one or more of the following: mesothelioma, lung cancer,
asbestosis and pleural disease), and other related physical
conditions which ultimately lead [sic] to their death.

(1d. at 16-17, §6-7 (O1 Supp. 16-17).)
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On November 3, 2005 Ms. Ackison submitted to the trial court the materials she claimed
were a prima facie showing entitling her asbestos claim to proceed. (Record No. 115, O1
Supp. 79-119.) Those materials included only four things:

1. Mr. Ackison’s form fill-in-the-blanks affidavit, dated September 26, 2000, stating that
he worked as a steelworker at Dayton Malleable during 1965-98, including a
preprinted boilerplate paragraph stating that he worked with or near unspecified
asbestos products. (Id., Ex. C (O Supp. 86-87).)

2. A chest x-ray ILO form by Dr. Altmeyer, dated September 26, 2000, with boxes
checked for “parenchymal changes consistent with pneumoconiosis,” for small

opacities withra <5, ; e
thickening. There is no mention of asbestos. (Id., Ex. B (OI Supp. 84-85).)"

3. Anupper GI radiology report, dated May 1, 2003, diagnosing ulcerated distal
esophagus cancer.”” There is no mention of asbestos. (Id., Ex. A (OI Supp. 81-83).)

4. A certificate of Mr. Ackison’s death on September 3, 2003, showing the cause of
death as congestive heart failure and aortic stenosis, and showing as other significant

conditions type 2 diabetes and esophageal mass. There is no mention of asbestos.
(Id., Ex. D (OI Supp. 88-89).)

D. The Appellate Court’s Ruling,

The court below held that applying HB 292 to cases that were pending when HB 292
took effect would violate the Ohio Constitution’s retroactivity clause, Article II, section 28. The
court began with the legal principle that a statute is impermissibly retroactive if it is substantive
rather than remedial, and “impairs vested rights.” Ackison, 2006 WL 3861073, 2006-Ohio-7099
at 112, 16. It noted that, before HB 292’s enactment, the terms used in the accrual statute had

not been defined (in particular, the term “competent medical authority” was not defined in the
P p

12 The report also notes “granuloma” (benign calcifications, not associated with asbestos).
In 2001, the Industrial Commission denied Danny Ackison’s workers® compensation claim for
asbestos-related lung disease.

13 Cancer of the distal esophagus (near its junction with the stomach) is associated with

gastroesophageal reflux. See, e.g., <http://www,webgerd.com/Barretts.htm>;
<http://www.mayoclinic.com/health/barretts-esophagus/HQ00312>.

-18-



statute, and “no definition exists in the case law™), and plaintiffs were “not required to set forth a
prima-facie case.” Id. at §23-26, 28. The court concluded that HB 292 substantively altered an

? Lk

existing Ohio “common law standard,” and impaired plaintiffs’ “vested right” to pursue asbestos

claims unburdened by HB 292°s definitions and procedures. Id. at 426, 28.

Argument

Proposition of Law: HB 292 applies to cases pending on September 4, 2004,

This appeal presents a question of law, reviewable de novo: was it constitutional for the

legislature to enact a remedial statute applicable to pending cases that (1) clarified existing law
by providing express definitions for previously-undefined statutory terms, and (2) established a
procedure requiring plaintiffs to make a prima facie showing of a colorable claim early in their
case?

L Legal Standards Regarding Retroactivity.

Article 11, section 28 of the Ohio Constitution states that “[t]he general assembly shall
have no power to pass retroactive laws . . . .” But not every law with retrospective effect is
unconstitutional. As this Court has explained,

retroactivity itself is not always forbidden by Ohio iaw. Though
the language of Section 28, Article II of the Ohio Constitution
provides that the General Assembly “shall have no power to pass
retroactive laws,” Ohio courts have long recognized that there is a
crucial distinction between statutes that merely apply retroactively

(or “retrospectively”) and those that do so in a manner that offends
our Constitution.

Bielat v. Bielat (2000), 87 Ohio 5t.3d 350, 353, 721 N.E.2d 28, 32.

To evaluate whether a statute is unconstitutionally retroactive, the Court must consider
(1) whether the legislature intended it to apply retrospectively, and (2) if so, whether such
retrospective application is proper. 1d. at 353, 721 N.E.2d at 33. Here, it is undisputed that the

legislature intended HB 292 to apply retrospectively, so only the second question is posed. That
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question turns on “whether the statute is substantive, rendering it unconstitutionally retroactive,
as opposed to merely remedial.” Id. (holding that “the retroactivity of [a statute excluding from a
decedent’s testamentary estate property for which the decedent made a beneficiary-on-death
designation] comports with the Ohio Constitution because these provisions are remedial and
curative rather than substantive”™).

Retroactive legislation therefore violates Article 11, section 28 only if it is substantive

rather than remedial. State v. Walls, 96 Ohio St.3d 437, 443, 2002-Ohio-5059 at §15. Remedial

laws affect “the methods by which rights are recognized and enforced,” rather than “the rights
themselves.” 1d. Contrast Smith v. Smith, 109 Ohio St.3d 285, 286-87, 2006-Ohio-2419
(legislation could not retroactively vacate a prior judgment). If legislation has a remedial
purpose, it must be construed liberally in order to allow its widest application: by statute,
“remedial laws and all proceedings under them shall be liberally construed” and “the rule of the
common law that statutes in derogation of the common law must be strictly construed has no
application to remedial laws.” R.C. 1.11.

Legislation that clarifies or defines existing law is considered remedial rather than
substantive. This was the case, for example, in Bielaf. Prior to the statute at issue in Bielat, if a
person made a pay-on-death beneficiary designation (for, e.g., a bank account), there was a
conflict whether the designation would be honored, since it lacked testamentary formality. The
statute “resolv[ed] a conflict between the relatively informal beneficiary designation found in an
IRA and the more rigid formalities required by the Statute of Wills for testamentary dispositions™
by excluding beneficiary-designated property from the testamentary estate. 87 Ohio St.3d at
355, 721 N.E.2d at 34. The Court upheld the statute’s retrospective application (with the effect

that the beneficiary of the decedent’s will was denied the property), because it did not impair a
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“vested right” or an “accrued substantive right.” Id. at 357, 721 N.E.2d at 35 (“not just any
asserted ‘right> will suffice”). The Court held that “curative acts are a valid form of
retrospective, remedial legislation,” and that the legislature has the power to *“cure and render
valid, by remedial retrospective statutes, that which it could have authorized in the first
instance.” 1d. at 355-56, 721 N.E.2d at 35, quoting Burgett v. Norris (1874), 25 Ohio St. 308,
317. Many other authorities also recognize that remedial legislation, such as legislation

clarifying or defining unclear existing law, is properly applied retrospectively. See, e.g.:

o State ex rel. Romans v. Elder Beerman Stores Corp., 100 Ohio St.3d 165, 2003-Ohio-
5363, at 419-20 (amendment, expanding the definition of circumstances that toll a worker’s
compensation claim and prevent its lapse, applied retroactively to pending claims because the
definitional change was remedial);

e Scott v. Spearman (5th Dist. 1996), 115 Ohio App.3d 52, 56, 684 N.E.2d 708, 710
(new definition of term “next of kin” was remedial rather than substantive, and could be applied
retroactively);

o Nationwide Mut. Ins. Co. v. Kidwell (4th Dist. 1996), 117 Ohio App.3d 633, 642,
691 N.E.2d 309, 315 (“Ohio General Assembly has the authority to clarify its prior acts”);

o Martin v. Martin (1993), 66 Ohio St.3d 110, 115 n.2, 609 N.E.2d 537, 541 n.2
(revision of child support guidelines “clarified the intent of the General Assembly™);

o Ohio Hosp. Assoc. v. Ohio Dept. of Hum. Serv. (1991), 62 Ohio 5t.3d 97, 104 n4,
579 N.E. 2d 695, 700 n.4 (amendment clarified legislative intent regarding waiver of sovereign
immunity);

e Collister v. Kovanda (8th Dist. 1935), 51 Ohio App. 43, 48-51, 199 N.E. 477, 479-81

(statute authorizing special public assessments against a property, with lien priority over a pre-
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existing mortgage, was remedial and therefore permissibly retroactive).

Only if the legislature redefines a previously defined term is the legislation considered
substantive and non-retroactive. See Hearing v. Wylie (1962), 173 Ohio St. 221, 223-24, 180
N.E.2d 921, 922-23 (after Supreme Court had defined the term “injury” in workers’
compensation statute, legislature could not redefine it retroactively) (overrnled on other
grounds); Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio St.3d 100, 109, 522 N.E.2d 489,

498 (after Supreme Court had defined the term “substantial certainty™ in workers’ compensation

statute, legislature could not redefine it retroactively).

To the extent legislation creates procedures, it is of course not “substantive,” and may be
applied retroactively to pending cases. See, e.g., State v. Walls, 96 Ohio St.3d 437, 443, 775
N.E.2d 829, 838, 2002-Ohio-5059 at 117 (“Even though they may have an occasional
substantive effect on past conduct, ‘it is generally true that laws that relate to procedures are
ordinarily remedial in nature.””), quoting State v. Cook (1998), 83 Ohio St.3d 404, 411, 700
N.E.2d 570; Van Fossen, 36 Ohio St.3d at 108, 522 N.E.2d at 497 (same); State ex rel. Kilbane
v. Indus. Comm. (2001), 91 Ohio St.3d 258, 259, 2001-Ohio-34 (workers’ compensation
settlement hearing provisions “were remedial in nature and may be changed or revoked by the
legislature without offending the Constitution™); Lewis v. Connor (1985), 21 Ohio St.3d 1, 3, 487
N.E.2d 285 (** A statute undertaking to provide a rule of practice, a course of procedure or a
method of review, is in its very nature and essence a remedial statute.’”), quoting Miami v.
Dayton (1915), 92 Ohio St. 215, 219, 110 N.E. 726; Sweeney v. Sweeney (10th Dist.), 2006-
Ohio-6988, at 130-31 (change in method for calculating attorney’s fee awards in divorce actions
applied retroactively to pending cases because it was procedural).

As the Court has recognized, “[t]he General Assembly is the policy-making body in our

20




state.” In re Brayden James, 113 Ohio St.3d 420, 2007-Ohio-2335 at §26. As a result, “all
législative enactments must be afforded a strong presumption of constitutionality.” Id. at {3,
quoting State v. Collier (1991), 62 Ohio St.3d 267, 581 N.E.2d 552, The Court must strive to
interpret legislation as constitutional, for “statutes are presumed to be constitutional unless
shown beyond a reasonable doubt to violate a constitutional provision.” Beagle v. Walden
(1997), 78 Chio St.3d 59, 61, 676 N.E.2d 506, 507. See also State v. Thompkins (1996), 75

Ohio St.3d 558, 560, 664 N.E.2d 926, 928; Williams v. Scudder (1921}, 102 Ohio St, 305, 307,

131 N.E. 481, 482 (“before any legislative power, as expressed in a statute, can be held invalid, it
must appear that such power is clearly denied by some constitutional provision”). The Court
must strive to find legislation constitutional because “[t]he legislature is the primary judge of the
needs of public welfare, and this court will not nullify the decision of the legislature except in the
case of a clear violation of a state or federal constitutional provision.” Beagle, 78 Ohio St.3d at
61, 676 N.E.2d at 507.

IL It is Constitutional to Apply HB 292°s Definitions to Pending Cases.

As noted above, HB 292 did two fundamental things: (1) it defined and clarified existing
statutory terms that were previously undefined, and (2) it established certain prima-facie-
showing procedur(::s.’4 Both aspects may be applied to pending cases.

Insofar as HB 292 defined the previously undefined, it is remedial and may be applied
retrospectively. Since 1980, when the Ohio legislature amended R.C. 2305.10 to explain and

codify when a cause of action for an asbestos-related personal injury accrues under Ohio law,

1 1B 292 also addressed certain other matters, not at issue here. See R.C. 2307.941
(regarding lawsuits against premises owners); R.C. 2307.96 (adopting a “substantial factor”
causation test for proving liability of individual defendants, expressly made prospective only:
see R.C. 2307.96(C) and uncodified Section 5 of HB 292); R.C. 2307.98 (regarding corporate
veil piercing); R.C. 2505.02 (regarding appealability).
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Ohio’s statutory law has provided that “a cause of action for bodily injury caused by exposure to
asbestos . . . arises upon the date on which the plaintiff is informed by competent medical
authority [or should know] that the plaintiff has been injured by such exposure.” R.C.
2305.10(B)(5) (emphasis added). These statutory terms must have m(—:aming.15 But the terms
were not expressly defined by the statute, and this Court has not discussed what they mean in the
context of R.C. 2305.10. The Ohio legislature was therefore free to clarify its prior legislation by

defining these terms (unlike Hearing v. Wylie and Van Fossen v. Babcock & Wilcox Co., where

this Court had previously defined a term, and the legislature was held unable to redefine it
retroactively).

A. HB 292°s Definitions.

HB 292 expressly defines and clarifies the terms that were undefined in the 1980 accrual
statute, R.C. 2305.10(B)5). It does so with a series of linked definitions, beginning with “bodily
injury caused by exposure to asbestos.” First, HB 292 provides that “[flor purposes of section
2305.10 . . . *bodily injury caused by exposure to asbestos’ means physical impairment of the
exposed person, to which the person’s exposure to asbestos is a substantial contributing factor.”
R.C. 2307.92(A) (emphasis added). Next, “substantial contributing factor” is defined as
requiring both that asbestos exposure was the predominant cause of the physical impairment, and
that a “competent medical authority has determined . . . that without the asbestos exposures the

physical impairment of the exposed person would not have occurred.” R.C. 2307.91(FF)

15 See State v. Wilson (1977), 77 Ohio St.3d 334, 336, 673 N.E.2d 1347, 1349 (“Itis a
basic tenet of statutory construction that the General Assembly is not presumed to do a vain or
useless thing, and when language is inserted in a statute it is inserted to accomplish some definite
purpose.”); Taber v. Ohio Dept. of Human Servs. (10th Dist. 1998}, 125 Ohio App.3d 742,
747, 709 N.E.2d 574, 577 (“It is presumed that the entire statute in intended to have effect and
meaning.”).
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(emphasis added). Finally, “competent medical authority” is defined as a medical professional
with a specified relevant specialty, who is a treating doctor with a doctor-patient relationship
with the claimant, who has not relied on certain kinds of materials (characteristic of mass
screenings), and whose practice is not dominated by litigation consulting. R.C. 2307.91(Z).
This chain of definitions, expressly linked to the accrual statute, therefore provides that accrual
of an asbestos claim occurs only if a “competent medical authority” avers that asbestos was a

“substantial contributing factor” in causing a “bodily injury.”"®

B. The New Definitions Clarity Existing but Previously Undefined Law.

1. The Fourth District’s Analysis was Erroneous.

The plaintiff argued, and the Appellate Court below agreed, that these definitions cannot
constitutionally be applied to pending cases, on the ground that they would impair “vested
rights,” The court focused in particular on the term “competent medical authority.” It stated,

R.C. 2305.10 does not define “competent medical authority.” In
the absence of a statutory definition, that meaning is supplied by
common usage and common law, . . . [N]o definition exists in the
case law and thus, H.B. 292 requires medical experts “to ‘jump
additional hurdles’ before they are permitted to walk into court.”

... [A]pplying [HB 292] to appellants’ cause of action would
remove their potentially viable, common law cause of action by
imposing a new, more difficult statutory standard upon their ability
to maintain the asbestos-related claims. The statute requires a
plaintiff filing certain asbestos-related claims to present
“competent medical authority” to establish a prima facie case. The
statute specifically defines “competent medical authority” and
places limits on who qualifies as “competent medical authority.”
Previously, no Ohio court had placed such restrictions on what
constituted competent medical authority. Instead, courts generally
accepted medical authority that complied with the Rules of

N 11

1 4B 292 contains many other definitions, for terms such as “asbestos,” “asbestos
claim,” “exposed person,” “tort action,” “physical impairment,” and many other terms used in
the statute.

-25-



Evidence. This represents a change in the law, not simply a
change in procedure or in the remedy provided. Therefore, the
change is substantive and applying R.C. Chapter 2307 to
appellants’ asbestos-related claims would be unconstitutional.

Ackison, 2006 WL 3861073 at *8, 2006-Chio-7099 at §25-26.
This analysis is at war with itself. First, the court concluded that HB 292 changed the

“common law” (to which plaintiffs assertedly had a vested right), even as it acknowledged that

“no definition exists in the case law” for the disputed term. But if “no definition exists in the

definitional vacuum that the legislature was free to clarify. Plaintiffs can have no “vested right”
to the absence of any definition.

Second, the court asserted that before HB 292, “courts generally accepted medical
authority that complied with the Rules of Evidence.” Id.; see also id., 2006 WL 3861073 at *9,
2006-Ohio-7099 at 28 (“Before the legislation’s effective date, . . . whether a plaintiff presented
‘competent medical authority’ generally was determined by examining the rules of evidence. By
purporting to change the definition of ‘competent medical authority’ . . . the legislation effects a
substantive change in the meaning of that phrase.”). But if defining “competent medical
authority” is an evidentiary rule, then it is procedural, not substantive, and may be changed
retrospectively. See, e.g., Denicola v. Providence Hospital (1979), 57 Ohio St.2d 115, 117-18,
387 N.E.2d 231, 233 (change in law concerning competency of witness was “procedural and not
substantive,” and properly applied “to any proceeding conducted after the adoption of [the]
law™).

Third, the court’s statement that HB 292 would require plaintiffs and their experts to
“jump additional hurdles” and would “impos|e] a new, more difficult statutory standard upon

their ability to maintain the[ir] asbestos-related claims” (Ackison, 2006 WL 3861073 at *8, 2006-
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Ohio-7099 at §25-26) assumes that before HB 292 there was a defined body of law setting lower
hurdles and a more lenient standard. This premise was mistaken. As the court itself
acknowledged, no case-law definition of the term “competent medical authority” existed before
HB 292: case law defined no hurdles at all. At most, in the absence of specific definitions,
lower courts simply allowed claims to proceed, without any gatekeeping. But lower courts’
lenience in allowing even poor claims to proceed in the face of this lack of definition does not

mean that the plaintiffs had a vested right to that lenience. To contend that plaintiffs had a

vested right to an open gate — simply by virtue of having filed a complaint before HB 292 was
enacted — is startling, especially in light of the General Assembly’s unchallenged finding that
most asbestos complaints are by claimants who are “not sick.” Tt cannot be true that someone
who is not sick, or is not sick from exposure to asbestos, has a vested right to sue for “bodily
injury caused by exposure to asbestos,” just because of lower courts’ past lenience in the absence
of definitive guidance from the legislature or this Court.

Indeed, if there were any guidance from this Court, it was that “injury” requires
something more than an assertion of exposure to asbestos. See O Stricker v. Jim Walter Corp.
(1983), 4 Ohio St.3d 84, 87, 447 N.E.2d 727, 730 (under predecessor of R.C. 2305.10(B}(5), “a
cause of action does not arise until actual injury or damage ensues;” “bodily injury does not

oceur contemporaneously with exposurr::”).l7 The Court’s decisions were suggestive that “bodily

17 Other decisions of this Court also suggest that concrete injury, beyond exposure, is
required before any claim accrues. See, e.g., Liddell v. SCA Servs. of Ohio, Inc. (1994), 70 Ohio
St.3d 6, 13, 635 N.E.2d 1233, 1239 (plaintiff exposed to toxic gas in 1981 could sue after injury
resulted in 1987; “had [he] attempted to bring a cause of action for negligence in 1981, any
specification of damages [would have been] speculative™); Burgess v. Eli Lilly & Co. (1993), 66
Ohio St.3d 59, 62, 609 N.E.2d 140, 142-43 (DES-exposed plaintiffs may not sue for potential
injury, nor assert a claim until injury occurs; filing prematurely based only on exposure would
violate Rule 11).

(. .. continued)
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injury” required something more than “exposure,” but the Court never expressly interpreted the
term “bodily injury” as used in R.C. 2305.10. In the absence of an interpretation by this Court of
R.C. 2305.10’s terms, the legislature was free to clarify their meaning by adding the express
definitions in HB 292 (unlike Hearing v. Wylie, 173 Ohio St. at 223-24, 180 N.E.2d at 922-23,
and Van Fossen v. Babcock & Wilcox Co. 36 Ohio St.3d at 109, 522 N.E.2d at 498, where the

legislature was held unable to retroactively redefine a term this Court had previously defined).

These decisions are consistent with the law in other jurisdictions that a plaintiff may not

assert a claim based on exposure, when no manifest impairment has yet occurred (or may ever
occur), See, e.g., Mewro-North Commuter R R v. Buckley (1997), 521 U.S. 424, 432 (“with only
a few exceptions, common-law courts have denied recovery to those who . . . are discase and
symptom free™) (collecting cases). Metro-North denied FELA recovery for emotional distress to
a plaintiff with admittedly massive asbestos exposure, because

the physical contact at issue here — a simple (though extensive)
contact with a carcinogenic substance — does not seem to offer
much help in separating valid from invalid . ., claims. That is
because contacts, even extensive contacts, with serious
carcinogens are common. . . . [H]Jow can one determine from the
external circumstance of exposure whether, or when, a claimed
strong emotional reaction to an increased mortality risk (say, from
23% to 28%) is reasonable and genuine, rather than overstated —
particularly when the relevant statistics themselves are
controversial and uncertain (as is usually the case), and particularly
since neither those exposed nor judges or juries are experts in
statistics? The evaluation problem seems a serious one.

The large number of those exposed and the uncertainties that may
surround recovery also suggest . . . the problem of “unlimited and
unpredictable liability.”

It would not be easy to redefine “physical impact” in terms of a
rule that turned on, say, the “massive, lengthy, [or] tangible” nature
of a contact that amounted to an exposure, whether to
contaminated water, or to germ-laden air, or to carcinogen-
confaining substances, such as insulation dust containing asbestos.

Id. at 434-37.
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The court below also doubted whether HB 292°s definition of “competent medical
authority” even applies to the accrual statute, R.C. 2305.10(B)(5). See Ackison, 2006 WL
3861073 at *9 n.5, 2006-Ohio-7099 at 128 n.5 (“We also question whether H.B. 292°s definition
of ‘competent medical authority’ applies to R.C, 2305,10. The definition itself states that
‘competent medical authority’ means a medical doctor who is providing a diagnosis for purposes
of establishing a prima facie case under R.C. 2307.92; it does not state that it means a medical

doctor who is providing a diagnosis for purposes of determining whether a claim accrued under

R.C. 2305.10.”). But there is no question that by defining this term in HB 292, the legislature
was clarifying R.C. 2305.10(B)(5). As discussed above, HB 292’s definitions expressly apply to
the accrual statute, R.C. 2305.10, defining its previously-undefined terms. They begin with a
definition of “bodily injury caused by exposure to asbestos” that is expressly “[f]or purposes of
section 2305.10.” This first definition turns on other terms, which are also defined, and the chain
of definitions includes “competent medical authority.”

Indeed, the phrase “competent medical authority” cannot mean one thing in R.C, 2305.10
and something else in R.C. 2307.91 et seq. That would be not just exceptionally odd, but
contrary to Ohio’s rules of statutory construction. The first chapter of Ohio’s Revised Code,
prescribing rules of statutory construction, specifically provides that when a phrase is given a
particular meaning by legislative definition, it must be so construed. See R.C. 1.42 (*Words and
phrases shall be read in context and construed according to the rules of grammar and common
usage. Words and phrases that have acquired a technical or particular meaning, whether by
legislative definition or otherwise, shall be construed accordingly.”).

2. The Twelfth District’s Analysis was Correct,

The first Ohio appellate court to consider whether HB 292°s definitions may be applied to

pending claims was Wilson v. AC&S, Inc., 169 Ohio App.3d 720, 864 N.E.2d 682, 2006-Ohio-
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6704. It answered “yes,” in an analysis that is thorough, powerful, and persuasive. Among other
things, it stated:

Prior to September 2, 2004, the General Assembly had never
defined the terms “bodily injury caused by exposure to asbestos”
or “competent medical authority.”

H.B. 292 defines at least one phrase not previously defined by
either the General Assembly or the Ohio Supreme Court, namely,
“competent medical authority.”

“[Blodily injury caused by exposure to asbestos” is defined, for
purposes of R.C. 2305.10 and R.C. 2307.92 to 2307.95, as
“physical impairment of the exposed person, to which the person’s
exposure to asbestos is a substantial contributing factor.”
“Substantial contributing factor,” in turn, is defined to mean that
“[e]xposure to asbestos is the predominate cause of the physical
impairment alleged in the asbestos claim[,]” and that “[a]
competent medical authority has determined with a reasonable
degree of medical certainty that without the asbestos exposures the
physical impairment of the exposed person would not have
occurred.” R.C. 2307.91(FF)(1) and (2) ).

Appellee argues that retroactive application of the provisions of
H.B. 292 will unconstitutionally impair Mr. Wilson’s “vested right
in his cause of action.” We disagree with this argument. . . .

... R.C. 2307.91(Z) defines the term “competent medical
authority” . . . . Appellee cites the new definition of this term to
demonstrate that her vested right in her accrued cause of action has
been unconstitutionally impaired.

However, because this statute “pertains to the competency of a
witness to testify * * * it is of a remedial or procedural [rather than
substantive] nature.” . . . Since the provision is procedural or
remedial rather than substantive, it does not offend the Ohio
Constitution. . . .

[Appellee argues] that H.B. 292 should not be applied to cases that
were pending on the date the statute became effective, because the
new statute requires plaintiffs who bring an asbestos claim “to
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meet an evidentiary threshold that extends above and beyond the
common law standard—the standard that existed at the time [Mr.
Wilson] filed his claim.” . . . We find this reasoning unpersuasive.

While a vested right may be created by the common law, . .. it is
well settled that “there is no property or vested right in any of the
rules of the common law, as guides of conduct, and they may be
added to or repealed by legislative authority.” . . .

Furthermore, as the Ohio Attorney General has pointed out in his
amicus curiae brief, “[i]t is difficult to maintain * * * that someone
has a vested right to a standard that is not the law of the entire
State, and is certainly not binding on other appellate districts

1 Q 3%
acrossthe-State:

In light of the foregoing, we conclude that appellee has failed to
demonstrate that the retroactive application of H.B. 292 will
deprive or diminish any vested right held by her or her late
husband. . . .

The term “accrued substantive rights” has often been used
synonymously with the term “vested rights.” . . .

Prior to H.B. 292, neither the General Assembly nor the Ohio
Supreme Court had defined the phrase [“competent medical
authority”], and, therefore, it was appropriate for the General
Assembly to define that phrase. Additionally, defining the term
“competent medical authority” is clearly a procedural, rather than
substantive, act. See Denicola [v. Pravidence Hospital (1979)], 57
Ohio St.2d [115,] 117. ...

The relevant provisions of H.B. 292 remedially changed the law in
this state by clarifying the meaning of ambiguous phrases like
“bodily injury caused by exposure to asbestos” and “competent
medical authority.” The ambiguity in these phrases resulted in an
extraordinary volume of cases that strain the courts in this state and
threatens to overwhelm our judicial system. . . . Thus, the remedial
legislation in the relevant provisions of H.B. 292 serves to avoid a
multiplicity of suits and the accumulation of costs, and promotes
“the interests of all parties.”

Burgett v. Norris (1874), 25 Ohio St. 308, [355-36] . . . recognized
that curative acts are a valid form of retrospective, remedial
legislation when it held that ‘[i]n the exercise of its plenary
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powers, the legislature * * * could cure and render valid, by
remedial retrospective statutes, that which it could have authorized
in the first mnstance.” . . .

By enacting the disputed provisions of H.B. 292, the General
Assembly was curing and rendering valid, by a remedial
retrospective statute, that which it could have authorized in the first
instance. . .. Specifically, the relevant provisions of H.B. 292
clarify the meaning of such potentially ambiguous phrases as
“competent medical authority” and “bodily injury caused by
exposure o asbestos.”

As we have 1ndlcated the amb1gu1ty of those phrases has produced

threatens to overwheim the Judtcxa] system in thls state, .

To resolve this problem, the General Assembly saw fit to enact
more precise definitions of ambiguous terms like “competent
medical authority” and “bodily injury caused by exposure to
asbestos™ to ensure that only those parties who actually have been
harmed by exposure to asbestos receive compensation for their
injuries. Thus, as the Ohio Constitution and Burgett expressly
permit, the relevant provisions of H.B. 292 cure an omission,
defect, or error in the proceedings involving asbestos personal
injury litigation in this state.

Id. at 17, 51-52, 56, 75, 78-82, 84, 86, 105, 123, 125-27 (citations omitted). See also Stahlheber
v. Lac d’Amiante du Quebec, Liee (Ohio App. 12th Dist.), 2006 WL 3833888, 2006-Ohio-7034
(same); Staley v. AC&S, Inc. (Ohio App. 12th Dist.), 2006 WL 3833883, 2006-Ohio-7033
(same).

3. The Other Cited Decisions Change Nothing,

The court below cited two Ohio trial court decisions from Cuyahoga Co., In Re Special
Docket No. 739358 (Cuyahoga C.P., Jan. 6, 2006) and Thornton v. A-Best Products (Cuyahoga
C.P., Nos. CV-99-395724 etc., Jan. 10, 2005), as “conclud[ing] that H.B. 292 constitutes
unconstitutional retroactive legislation when applied to cases pending before the legislation’s
effective date.” Ackison, 2006 WL 3861073 at *7, 2006-Ohio-7099 at §23. Like the appellate

court decision here, however, these trial court decisions rested on the erroneous premise that a
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“common law standard” fleshed out the meaning of R.C. 2305.10(B)(5), and was displaced by
HB 292.

These decisions suggested that prior cases had established, as a definitive common law
standard creating vested rights, that a plaintiff states an asbestos claim if “asbestos had caused an
alteration of the lining of the lung,” even without any impairment. Id. at *7 & n.4, 2006-Ohio-
7099 at §23 & n.4. That suggestion is not correct.

Before the enactment of HB 292, two lower courts (cited by the Cuyahoga decisions and

in turn by the court below) had discussed similar concepts, but did not discuss R.C. 2305.10. In
the first, Verbryke v. Owens-Corning Fiberglas Corp. (6th Dist. 1992), 84 Ohio App.3d 388, 616
N.E.2d 1162, the court did not discuss accrual or cite R.C, 2305.10, but construed the
Restatement (Second) of Torts, which did not use the term “bodily injury.” The plaintiff claimed
he had pleural plaques (benign thickening of the membrane surrounding the lungs'®) caused by
asbestos exposure, but no resulting impairment. The court stated that under the Restatement
(Second) of Torts §§ 388 and 402A, a plaintiff may assert a claim for “physical harm,” and that
sections 7 and 15 of the Restatement define the subspecies of “bodily harm” as “physical
impairment,” which may include “an alteration to the structure of the body even though no other
harm is caused.” The court concluded that a jury should be allowed to determine the extent to

which the plaintiff’s asymptomatic pleural plaques harmed him. Id. at 394-96, 616 N.E.2d at

18 pleural thickening or plaque (when caused by asbestos; there are many other causes
too) is a marker of asbestos exposure. Ordinarily it causes no symptoms or impairment of any
bodily function, and has no medical significance. Nor does it physically progress into any other
condition, such as asbestosis or cancer. When caused by asbestos, it simply confirms the
asbestos exposure. Any risk of asbestosis or cancer results from the asbestos exposure and not
from the pleural thickening. To sue for asymptomatic pleural thickening would therefore be the
same as suing for exposure without injury. This Court’s decisions in O Stricker, Liddell, and
Burgess suggest that this would be improper.
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1166-67. In doing so, Verbryke rejected the analyses of other courts, including a Maryland court
that had construed the same Restatement sections the opposite way,'” and Hawaii and Arizona
courts that similarly concluded a plaintiff has no claim for asbestos-related injuries based on
pleural plaques with no functional impairment (purportedly distinguished by Verbryke on the
ground that the other States “required bodily injury” — though of course Ohio also so required,
in R.C. 2305.10(B)(5)). Id. at 393-94, 616 N.E.2d at 1165-66.

In the second lower court decision, /n re Cuyahoga County Asbestos Cases (8th Dist.

1998), 127 Ohio App.3d 358, 364, 713 N.E.2d 20, 24, the court also did not discuss or cite R.C.
2305.10, but held that plaintiffs with asymptomatic pleural plaques could place their claims on a
Voluntary Registry for Unimpaired Asbestos Claims, relying on Verbryke for the idea that
“pleural plaque, which is an alteration to the lining of the lung, constitutes physical harm.”
These lower court decisions did not constitute the “common law” of Ohio regarding R.C.
2305.10. As noted, neither case addressed the “bodily injury” requirement of R.C. 2305.10, but
only the Restatement; they disagreed with other courts” interpretation of the Restatement; and
they distinguished the law of other States as “requir[ing] bodily injury” (overlooking that Ohio’s
statute did too)., But even if they had addressed R.C. 2305.10, these lower court decisions could
not constitute a definitive statement of Ohio’s common law, for other lower courts could reach

different conclusions (like the decisions in other states), none of which would be authoritative

19 Restatement (Second) of Torts § 15 (“What Constitutes Bodily Harm™) states that
“Bodily harm is any physical impairment of the condition of another’s body, or physical pain or
illness,” and Comment a states that “There is an impairment of the physical condition of
another’s body if the siructure or function of any part of the other’s body is altered to any extent
even though the alteration causes no other harm.” The Maryland court held that asymptomatic
pleural thickening did not constitute “bodily harm” under these guidelines because there was no
impairment or functional change. Owens-Illinois, Inc. v. Armstrong (1991), 87 Md. App. 699,
591 A.2d 544, reversed on other grounds (1992), 326 Md. 107, 604 A.2d 47.
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until such time as the Ohio Supreme Court issued a definitive construction. See Wilson v.
ACES, Inc., 169 Ohio App.3d 720, 738, 864 N.E.2d 682, 696, 2006-Ohio-6704 at 182 (quoting
the Amicus Curiae Attorney General’s observation that one cannot have “‘a vested right to a
standard that is not the law of the entire State, and is certainly not binding on other appellate
districts across the State’™).

III.  Itis Constitutional to Apply HB 292°s New Procedures to Pending Cases.

In addition to defining previously-undefined terms, HB 292 also establishes a new

procedure. The procedure requires plaintiffs who assert asbestos claims to make a prima facie
showing of a colorable claim, early in the case, and requires courts to scrutinize the showings

and administratively dismiss without prejudice those that fall short. If and when the plaintitfs
can make a prima facie showing, they may return.

If the legislature had not created the prima-facie-showing procedure, but only defined the
previously-undefined terms of the accrual statute, the courts still would have the power to
dismiss complaints that fall short of the accrual statute’s standards. If an asserted claim does not
meet the terms of the accrual statute — e.g., if no “competent medical authority” (as now
defined) verifies that the plaintiff has a “bodily injury” (as now defined) that was “caused by
exposure to asbestos” (as now defined) — then no claim has accrued and the complaint is subject

“to outright dismissal. See, e.g., Goodyear Tire & Rubber Co. v. Brocker (Ohio App. 7th Dist.),
1999 WL 476078 at *4-5 (affirming Civ. R. 12(B)(6) dismissal of claim that had “yet to
accrue”).

But the prima facie showing procedure creates an automatic occasion for this kind of
scrutiny to occur, which serves the legislature’s goal to relieve Ohio’s congested dockets by
setting aside the great numbers of insufficient claims. The procedure also benefits plaintiffs who

might otherwise be subject to outright dismissal, for administrative dismissal allows plaintiffs to
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return if and when they do develop a colorable claim, without incurring another filing fee and
without any risk of being time-barred.

The court below suggested that the prima facie procedure is itself unconstitutionally
retroactive, because “[blefore the legislation, a plaintiff was not required to set forth a prima-
facie case.” Ackison, 2006 WL 3861073 at *9, 2006-Ohio-7099 at %j28. This suggestion is
wrong. The prima facie showing procedure is a procedure, and, as discussed in Section I above,

laws that relate to procedures are by definition remedial and not substantive. See, ¢.g., State v.

Walls, 96 Ohio St.3d 437, 443, 775 N.E.2d 829, 838, 2002-Ohio-5059 at §17. Even courts that
have found HB 292’s definitions impermissibly retroactive have found that the prima facie
showing procedure is procedural and constitutionally permissible. See, e.g., Aldridge v. AC&S,
Inc. (Butler C.P. No. CV2001-12-2936, June 9, 2006) (“The Court further finds that the prima
facie proceeding required by R.C. 2307.92 is procedural and may be applied retroactively in
cases pending prior to September 4, 2004, the effective date of H.B. 292.”). There is no basis to
hold that plaintiffs whose claims were pending on HB 292’s effective date are constitutionally
exempt from the prima facie showing procedure.

IV.  The Plaintiff Has Not Shown a Colorable Claim.

The issue before the Court is the narrow one whether HB 292 may constitutionally be
applied to cases pending when the statute came into effect, and not how the present plaintiff
would fare under HB 292. But the purposes undetlying HB 292, which prompted the legislature
to act, are well illustrated by this case. The problem the legislature studied and addressed was an
influx of “asbestos” claims lacking reasoﬂable basis, and the present claim is such a case.

The plaintiff submitted four documents as a prima facie showing in 2005 (two dated 2000
and two dated 2003). It appears that when this case was first filed in 2001, the only bases were a

mass screening x-ray read by Dr. Altmeyer in September 2000, and Mr. Ackison’s boilerplate
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exposure affidavit of the same date. Record No. 115, Exs. B-C (OI Supp. 84-87). Dr. Altmeyer
is a prolific screener. As Professor Brickman recently wrote,

The reliance on a comparative handful of B Readers and
diagnosing doctors is a defining characteristic of the
entrepreneurial model. . . . The Manville Personal Injury Trust . . .
recently reported that as of August 30, 2005, it had received
691,910 claims, of which 499,766 included the name of a
physician. The fifteen physicians whom the Trust has most
frequently identified as the “primary physician” providing medical
reports in support of claims, accounted for 200,107 or 40% of the
499,766 claims.

On the Applicability of the Silica MDL Proceeding to Asbestos Litigation, 12 Conn. Ins. L.J. at
39, Dr. Altmeyer is among the top fifteen screeners. Id. at 40. He is based in West Virginia, but
reads x-rays of workers all over the country. His ILO forms state that he is not a board-certified
radiologist, nor even a board-eligible radiologist. Record No. 115, Ex. B (OI Supp. 84-85). He
has elsewhere admitted that he has no doctor-patient relationship with the workers whose x-rays
he reads, and that he reads screening x-rays in volume — far from Ohio’s requirements that x-
rays be administered only upon a prescription by an Ohio-licensed doctor and under the direction

of a licensed professional.zo

20 Ohio law limits the use of x-rays to producing medical diagnoses by licensed
physicians: “No person shall permit or arrange for the intentional irradiation of a human being
except for the purpose of dental, veterinary or medical diagnosis and as authorized by a licensed
practitioner within his or her scope of practice.” Ohio Admin. Code § 3701:1-66-02 (8). It is
illegal to x-ray a person in Ohio unless “a licensed practitioner of the healing arts shall direct or
order that application of radiation.” Ohio Admin. Code § 3691-38-04. “Any person proposing
to conduct a self-referral screening program using radiation-generating equipment shall not
initiate such a program without prior approval of the Department.” Ohio Admin. Code § 3701:1-
66-02 (c).

Ohio also requires a physician to supervise the administration of x-rays taken in the state
by, at a minimum, being “readily available for purposes of consulting with and directing the
[radiographer] while performing the procedures.” R.C. 4773.06(B). If the x-ray machine
operator is not licensed by the state under Chapter 4723 of the Revised Code, the doctor must
“be present at the location where the operator is performing radiologic procedures for purposes
(... continued)
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But in the present case, even Dr. Altmeyer did not find appreciable x-ray abnormality.
His ILO report for Mr. Ackison noted lung profusion of 0/1 (i.e., normal), the appearance of
small circumscribed pleural plaques that may have had any of numerous causes, and not even a
mention of asbestos. Record No. 115, Ex. B (OI Supp. 84-85)

Nor did the plaintiff even proffer competent evidence of asbestos exposure. Mr.
Ackison’s affidavit (Record No. 115, Ex. C (OI Supp. 86-87)) did not do so. It showed that he

was not an asbestos worker, but a steelworker at a plant where asbestos-containing products may

have been used. The form affidavit (containing a formulaic recitation that he “worked with or in
the vicinity of asbestos containing products” and that “cutting, handling and application” of the
products “produced visible dust™) lacks evidentiary value because it does not state that it was
based on personal knowledge or that the affiant was competent to testify about the content of
products used at his workplace. Sec Civ. R. 56(E) (personal knowledge requirement); Wall v.
Firelands Radiology, Inc. (6th Dist. 1995), 106 Ohio App. 3d 313, 335 (“personal knowledge™
cannot depend on outside information or hearsay; affidavit must aver or show personal
knowledge specifically); Cassels v. Dayiton City School Dist. Bd. of Educ. (1994), 69 Ohio St. 3d
217, 224 (affidavits without personal knowledge indication should have been excluded). Indeed,
lay testimony regarding the chemical composition of a product is generally inadmissible under
Ohio R. Evid. 701. E.g., McGuire v. Mayfield (Ohio App. 3d Dist. 1991), 1991 WI, 261831 at
*6 (testimony of co-workers regarding plaintiff’s exposure to asbestos was inadmissible because

it was not based on witnesses’ perceptions).

of consulting with and directing the operator while performing the procedures.” R.C.
4773.06(A). General x-ray machine operators may perform “only standard, diagnostic radiologic
procedures.” Such procedures “do #of include . . . the use of radiation-generating equipment for
mobile imaging” (i.e., litigation screening x-ray vans). Ohio Admin. Code § 3701-72-04(c);

§ 3701-72-01 (emphasis added).
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Nor do the two additional records submitted as the plaintiff’s prima facie showing (an
upper GI scan dated May 2003 and the death certificate dated September 2003, Record No. 115,
Exs. A, D (OI Supp. 81-83, 88-89)) even suggest injury caused by asbestos. The Gl scan
diagnosed distal esophageal cancer, with no mention of asbestos, much less a suggestion of
asbestos causation. Nor does the death certificate — which lists the causes of death as heart
disease (congestive heart failure and aortic stenosis) and other significant conditions as type 2

diabetes and esophageal mass — either mention asbestos or suggest it as a cause.

By any standard, the plaintiff failed to make a prima facie showing of “bodily injury
caused by asbestos.”

Conclusion

HB 292 was enacted in response to Ohio’s asbestos litigation crisis. The legislature’s

L1

prior asbestos-accrual statute, which tied accrual of a claim to “bodily injury,” “competent
medical authority,” and “asbestos causation,” did not control the flood of filings, because these
terms were undefined and carried no practical weight. In HB 292, the legislature adopted
detailed definitions that remedied the definitional vacuum, as well as a procedure requiring
plaintiffs to show the prima facie basis of their claims, or else come back if and when they can.
These provisions may be applied to cases that were pending when HB 292 took effect, and are
not unconstitutionally retroactive. The legislature was free to adopt the definitions and apply
them to pending cases, because the definitions did not override any existing law creating vested
rights, but rather remedially filled a void. The legislature was free to adopt the prima-facie-
showing procedure and apply it to pending cases, because it was procedural and not substantive.

For all of these reasons, Owens-Illinois respectfully requests that the Court hold that it is

constitutional to apply HB 292 to cases that were pending when it came into effect.
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COURT o7 2
IN THE COURT CF APPEALS OF OHIO :
FOURTH APPELLATE DISTRICT

LAWRENCE COUNTY

LINDA ACKISON, as Administratrix i

of the Estate <of Danny e
Ackison, : ' o
Plaintiff-Appellant, : Case No. 05CA46
Vs,
ANCHOR PACKING CC., et al., +  ENTRY ON MOTICN TO CERTIEFY
CONFLICT

Defendants-Appelleesy.,

S Sl W
RLEE B O S |

ppelleeg' filed a Motion to Certify Conflict, pursuant to
App.R. 25, asserting that this court's Decision and Judgment

Entry in Ackison v. Anchor Packing Co., Lawrence App. No. 05CA4e6,

2006-Chio-7099, conflicts with th= Twelfth District's deacisions

in Wilsor v, AC & S, Inc., RButler App. No. CA2006-03-056, 2006-

Chioc-6704, Staley v. AC & &, Inc., Butler App. No. CAZ006-06-133,

2006-0hie-7033, and Stahlheber v. Du Quebec, LTEE, Butler App.

No, CA2006-06-134, 2006-Chio-7034.

Section 3{B) (4}, Article IV of —he Chio Constitution permits
an appellate court to certify an issue to the Ohioc Supreme Court
for review and final determination when “the judges of a caourt of
appeals find that a judgment upon which they have agreed is in

Conflict with a judgment proncunced upon the same guestion by any

n

other court of appeals of the state.

In Whitelock v. Gilbane Bldg. Cc. (1993}, 66 Ohioc St.3d 594,

596 613 N.E.2d 1032, 1034, the Chio Supreme Court clarified the

requirements that an appellate court must find before certifying

Se2 our prior opinion for the full list of appesllees.
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a judgment as being in Conflict.

“First, the certifying court must find that its
judgment is in Conflict with the judgment of a court of
appeals of another district and the asserted Conflict
must be 'upon the same question.' Second, the alleged
Conflict must ke on a rule of law--not facts. Third,
the jcurnal entry or copinion must clearly set foxrth
that rule of law which the certifying ccurt contends is
in Conflict with the judgment on the same guestion by
other district courts cf appeals.”

In Wilson, the Twelfch District conceluded that R.C. 2307.91

—o 2307.93 did not ceonstitute unconstitutional retroactive

legislation. Staley and Stahlheber followed the holding in
Wilsen. In Ackison, we held that the statutes, as appiied to

Ackison' s claims, constituted uncenstitutional retroactive
legislation. Our holding conflicts with the Twelfth District's
decisions. Therefore, we grant appellees' motion to certify
conflict. We certify the foilowing issue to the Ohio Supreme
Court: “Can R.C. 2307.91, 2307.92, and 2307.93 be applied to
cases already pending on September 2, 20047?"

McFarland, P.J. & Barsha, J.: Concur

MOTION GFPANTED.
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LINDA ACKISON, as Administratrix

of the Estate of Danny RS
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Ackison, : S ERT b
' _-H»: “.;\(
'Plaintiff-Appellant, : Case No. 05CA46
vs.
ANCHOR PaACKING CO,, et al., : DECISION AND JUDGMENT ENTRY

Defendants-Appellees.

APPEARANCES :
COUNSEL FOR APPELLANT: Richard E. Reverman and Kelly W. Thye,
1014 Vine Street, Sulte 2400,
Cincinnati, Ohio 45202

COUNSEL FOR APPELLEES Robin E. Harvey and Angela M. Hayden,
GEORGIA PACIFIC': 312 Walnut Street, Suite 3200,
Cincinnati, Ohio 45202-4074

AMICUS CURIAE: Jim Petro, Ohio Attorney General, and
Holly J. Hunt, Assistant Attorney
General, 30 East Broad Street, 17
Floor, Columbus, Ohio 43215

CIVIL APPEAL FROM COMMON PLEAS COURT
DATE JOURNALIZED:

PER CURIAM.
This is an appeal from a Lawrence County Common Pleas Court
judgment in favor of Anchor Packing Company and numerous other

entities,? defendants below and appellees herein.

' The remaining counsel for appellees is too numerous to
list in the caption. Instead, we included them in the appendix.

? The other defendants are: (1) Beazer East, Inc.; (2) Clark
Industrial Insulation Co.; (3) Crown Cork and Seal Company, Inc.;
(4) CSR Limited; (5) Foseco, Inc.; (6) Foster Wheeler Energy

Corporation; ({7) General Refractories Company; (8) Metropolitan
Life Insurance Company; (9} Minnesota Mining and Manufactyrin
Pagd A-11
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Linda Ackison, as administratrix of the estate of Danny
Ackison, deceased, and Linda Ackison, individually, plaintiffs
below and appellants herein, raise the following assignments of

error for review:
FIRST ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN RULING THAT AN
' OTHER CANCER' AND ASBESTOSIS DIAGNOSIS HAS
TO BE DIAGNOSED BY A COMPETENT MEDICAL
——————  AUPHORITY AS RO 230530 A5 [SIC} H-B-292,——————— —— —— ———
R.C. 2307.82, R.C. 2307.93, R.C. 2307.94, AND
THEIR PROGENY ARE UNCONSTITUTIONAL, WHEN
APPLIED RETROACTIVELY.”

SECOND ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN FINDING THAT H.B.
292, R.C. 2307.%2, R.C. 2307.93, R.C.
2307.94, AND ITS PROGENY REQUIRES PLAINTIFFS-
APPELLANTS TO MEET A PRIMA FACIE CASE FOR
BOTH AN ESOPHAGEAL CANCER AND ASBESTOSIS
CLAIM."

Company; (10) Ohio Valley Insulating Co., Inc.; (11) Owens-
Illinois Corporation, Inc.; (12) Rapid-American Corp.; (13} Union
Boiler Company; (14) Viacom, Inc¢.; (15) R.E. Kramig, Inc.; (16}
McGraw Construction Company, Inc.; (17) McGraw/Kokosing, Inc.;
{18} Frank W. S8chaeffer, Inc.; (19) International Minerals and
Chemical Corporation; (20) George P. Reintjes Company; (21)
International Chemicals Company; (22} General Electric Company;
{23) Georgia Pacific Corporation; (24) Uniroyal Holding, Inc.;
{25) John Crane, Inc.; (26) Amchem Products, Inc,; (27)
Certainteed Corp.; (28) Dana Corp.; {29) Maremont Corp.; (30}
Pfizer, Inc.; {(31) Quigley Co., Inc.; {32) Union Carbide Chemical
and Plastics Co., Inc; (33) Garlock, Inc.; (34} A.W. Chesterton
Co.; (35) Mobile 0il Corp. aka Mobil 0il Corp.; (36) Wheeler
Protective Apparel, Inc.; (37) Ingersoll-Rand Company; (38) D.B.

Riley, Inc.; ({39) Allied Corporation; (40) Lincoln Electric Co.;
(41) Wagner Electric Company; (42} Airco, Inc.; (43) Hobart
Brothers Company; (44) Asarco, Inc.; (45} Cleaver Brooks Company;

{46) Uniroyal, Inc.; {47) H.B. Fuller Co.; (48) Norton Company;
{49) Industrial Holdings Company; {50} Bigelow Litpak Company;
(51} John Doe 1 through 100.
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THIRD ASSIGNMENT OF ERROR:

“THE TRIAL COURT ERRED IN FINDING THAT R.C.
2307.92(D) SETS FORTH CERTAIN MINIMUM )
REQUIREMENTS FOR BRINGING OR MAINTAINING A
TORT ACTION ALLEGING AN ASBESTOS CLATIM THAT
IS BASED UPON WRONGFUL DEATH AND THAT THESE
REQUIREMENTS APPLY NO MATTER WHAT THE
UNDERLYING DISEASE.”

This case centers around appellants’ ability to pursue

recovery for alleged asbestos-related injuries and whether

recently-enacted H.B. 292 governs appellants' claims. On May 5,
2004, appellants filed a multi-plaintiff, seventy-eight page
complaint against appellees alleging various asbestos-related
injuries. On September 2, 2004, H.B. 292 became effective. The
legislation requires a plaintiff “in any tort action who alleges
an asbestos claim [to] file * * * a written report and supporting
test results constituting prima-facie evidence of the exposed
person’ s physical impairment that meets the minimum requirements
specified in [R.C. 2307.92(B), (C), or (D)], whichever is
applicable.” The statute also applies to cases that are pending
on the legislation's effective date. The statute requires
plaintiffs with cases pending before the effective day to submit,
within one hundred twenty days following the effective date,
evidence sufficient to meet the R.C. 2307.92 prima facie showing
reguirement .

R.C. 2307.92 specifies three types of plaintiffs who must
establish a prima-facie showing: (1) plaintiffs alleging an
asbestos claim based on a nonmalignant condition; (2) plaintiffs
alleging an asbestos claim based upon lung cancer of an exposed

person who is a smoker; and (3) plaintiffs alleging an asbestos
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c¢laim that is based upon a wrongful death. See R.C. 2307.92(B),
(¢), and (D). The statute does not specifically require a prima-
‘facie showing regarding other asbestos-related claims. The
statute requires each of the foregoing types of plaintiffs to
show that a “Ycompetent medical authority” has, inter alia,
diagnosed an asbestos-related injury. R.C. 2307.91(Z) defines

“competent medical authority" as follows:

* Competent medical authority” means a medical
doctor who is providing a diagnosis for purposes of
constituting prima-facie evidence of an exposed
person’ s physical impairment that meets the
requirements specified in [R.C. 2307.92] and who meets
the following regquirements:

(1) The medical doctor is a board-certified
internist, pulmonary specialist, oncologist,
pathologist, or occcupational medicine specialist.

(2) The medical doctor is actually treating or has
treated the exposed person and has or had a doctor-
patient relationship with the person.

(3) As the basis for the diagnosis, the medical
doctor has not relied, in whole or in part, on any of
the following:

{(a) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed an
examination, test, or screening of the claimant's
medical condition in violation of any law, regulation,
licensing requirement, or medical code of practice of
the state in which that examination, test, ox screening
was conducted;

{b) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed an
examination, test, or screening of the ¢laimant's
medical condition that was conducted without clearly
establishing a doctor-patient relationship with the
claimant or medical personnel involved in the
examination, test, or screening process;

(c) The reports or opinions of any doctor, clinic,
laboratory, or testing company that performed an
examination, test, or screening of the claimant’s
medical condition that required the claimant to agree
to retain the legal services of the law firm sponsoring
the examination, test, or screening. _

{4) The medical doctor spends not more than
twenty-five per cent of the medical doctor’'s
professional practice time in providing consulting or
expert services in comnnection with actual or potential
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tort actions, and the medical doctor's medical group,

professional corxporation, clinic, or other affiliated

group earns not more than twenty per cent of its

revenue from providing those services.

In an attempt to set forth a prima facie case, appellants
stated: “Panny R. Ackinson's [sic?] radiclogical report
diagnosed ulcerated distal esophagus cancer. A B-Read report

showed small opacities of profusion 0/1 in the mid and lower lung

zones bilaterally and circumscribed plenral thickening., Mr.

Ackinscn also signed an affidavit wherein he testifies he has
worked with or in the viginity of asbestos containing products
and recalls the cutting, handling and application of asbestos
containing products which produced visible dust to which he was
exposed and inhaled. Mr. Ackinson' s death certificate states
that his cause of death was congestive heart failure and aortic-
stenosis. The evidence of ulcerated distal esophagus cancer in
Mr. Ackinson' s throat is probf that asbestos was a substantial
contributing factor to Mr. Ackinson' s esophageal cancer
diagnosis." Appellants also asserted that applying H.B. 292 to
their cause of action would be unconstitutionally retroactive and
that it does not specifically apply to an escphageal cancer
claim.

The trial court denied appellants' “motion to prove prima
facie case under R.C. 2307 and motion for trial setting.” The

court determined: (1) R.C. 2305.10 requires that for an asbestos-

* Appellants misspelled Ackison’' s name throughout the
foregoing paragraph as contained in “Plaintiff Danny Ackison's
Motion to Prove Plaintiffs’ Prima Facie Case Under R.C. 2307 and
Motion for Trial Setting.”

Page A-15




LAWRENCE, 05CA46 6

related cause of action to accrue, a competent medical authority
must inform the plaintiff that his injury is related to asbestos
.exposure; (2) R.C. 2307.92(D) sets forth certain minimum
requirements for bringing or maintaining a tort action alleging
an asbestos claim that is based upon a wrongful death and they
apply no matter what plaintiff alleges is the underlying disease;

(3) R.C. 2307.92(B) sets forth minimum requirements for

maintaining a tort action alleging an asbestos claim based on a
non-malignant condition; (4) R.C. 2307.93(A) (3) (a) provides that
the provisions apply to claims that arose before the effective
date of the law unless the court finds that a substantive right
of the party has been impaired and that it viclates Section 28,
Article II of the Ohio Constitution; (5) appellant failed to meet
the c¢riteria for maintaining a wrongful death claim under R.C.
2307.92(D)-she failed to present evidence that the decedent’s
death would not have occurred without asbestos exposure; (7)
appellant failed to meet the criteria for maintaining an injury
¢laim for a non-malignant condition under R.C. 2307.92(B}-she
failed to present evidence that the decedent was diagnosed by a
competent medical authority with at least a Class 2 respiratory
impairment and asbestosis or diffuse pleural thickening and that
the asbestosis or diffuse pleural thickening is a substantial
contributing factor to the decedent's physical.impairment; (8)
R.C. 2307.92 does not set forth specific criteria for maintaining
an asbestos claim for esophageal cancer, but in order for a cause
of action to accrue based upon bodily injury caused by asbestos

exposure, a plaintiff must have been informed by competent
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medical authority that he has an asbestos related injury under
R.C. 2305.10; appellant did not present such evidence and a cause
of action for egsophageal cancer has yet to accrue; and (9) the
-gtatute does not impair appellant's substantive rights; instead,
the statutes define previously undefined terms. Thus, the court
administratively dismissed appellants’ claims.

This appeal followed.

I

In their first assignment of error, appellants assert that
the trial court erred by failing to find the asbestos-related
claim legislation unconstitutional because the legislation
retroactively changes the gtandard for bringing a claim.
Appellants further contend that the trial court improperly
concluded that a “competent medical authority,” as H.B. 292
defines that term, must diagriose the asbestos-related claims for
the claims to accrue under R.C. 2305.10.

Appellees contend that the legislation is not
uniconstitutionally retroactive. Rather, they argue that the
statutes are remedial and merely define and clarify terms used in
earlier legiglative enactments. Appellees further asgert that
R.C. 2307.93(Aa) (3)(a), the “savings clause,"” prevents the
legiglation from being declared unconstitutionally retroactive.
The “sgavings clause” provides that the legislation does not apply
to a pending case if its application would unconstitutiocnally
impair a claimant’s vested rights in a'partiéular case.

Initially, we state our agreement with appellees that the

legislation itself is not unconstitutionally retroactive. R.C.
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2307.93(A) (3) {(a) provides:

For any cause of action that arises before the
effective date of this section, the provisions set
forth in divisions (B}, (C), and (D) of [R.C. 2307.92)
are to be applied unless the court that has

~ jurisdiction over the case finds both of the following:

{i) A substantive right of the party has been
impaired.

{ii) That impairment is otherwise in violation of
Section 28 of Article II, Ohio Constitution.

Thus, because the legislation itself prohibits its application if

it would result in unconstitutional retroactivity, the
legislation could not be declared unconstitutionally retroactive.
The legislature has left it open for courts to decide, on a case-
by-case basis, whether its application to cases prior to the
legislation’' s effective date would be unconstitutionally
retroactive. Therefore, we limit our review to whether applying

the legislation to appellaht’s case would be unconstitutionally

retroactive,

“! Retroactive laws and retrospective application
of laws have received the near universal distrust of
civilizations.' Van Fossen v. Babcock & Wilcox Co.
(1988), 36 Ohioc S5t.3d 100, 104, 522 N.E.2d 489; see,
also, Landgraf v. USI Film Products (19924), 511 U.S.
244, 265, 114 S5.Ct. 1483, 128 L.Ed.2d 229 (noting that
‘the presumption against retroactive legislation is
deeply rooted in our jurisprudence, and embodies a
legal doctrine centuries older than our Republic'). 1In
recognition of the 'possibility of the unjustness of
retroactive legiglation,” Van Fosgen, 36 Ohio 8t.3d at
104, 522 N.E.2d 489, Section 28, Article II of the Ohio
Constitution provides that the General Assgembly 'shall
have no power to pass retroactive laws.'”

State v, Walls,‘96 Ohio St.3d 437, 2002-Ohio-5059, 775 N.E.2d

B29, at §9.
The Ohio Supreme Court has interpreted Section 28, Article

II of the Ohio Constitution to mean that the Ohioc General
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Assembly may not pass retroactive, substantive laws. See Smith
v, Smith, 109 Ohic St.3d 285, 2006-0Ohio-2419, 847 N.E.2d 414, at
96; Bielat v. Bielat (2000), 87 Ohio St.3d 350, 352-353, 721

N.E.2d 28; State ex rel. Slaughter v. Indus. Comm. (1937), 132
Ohio St. 537, 542, 9 N.E.2d 505 (stating that the prchibition

against retroactive laws "has reference only to laws which create

and define substantive rights, and has no reference to remedial

legislation”). Generally, a substantive statute is one that
“impairs vested rights, affects an accrued substantive right, or
imposes new or additional burdens, duties, obligations, or
liabilities as to a past transaction." Bielat, 87 Chio St.3d at
354. In contrast, retroactive, remedial laws do not vioclate

Section 28, Article II of the Ohico Constitution. State v. Cook

{1998), 83 Ohio St.2d 404, 411, 700 N.E.24 570; Van Fossen, 36
Ohio St.3d at 107. “ [Rlemedial laws are those affecting only the
remedy provided, and include laws that merely substitute a new or
more appropriate remedy for the enforcement of an existing

right.” State v. Cook (1998), 83 Ohio St.3d 404, 411, 700 N.E.2d

570, citing Van Fosgen v, Babcock & Wilson Co. (1988), 36 Ohio

St.3d 100, 107, 522 N.E.2d 489,

Thus, to determine whether a law is uncenstitutionally
retroactive, a court must employ a two-part analysis: (1) a court
must evaluate whether the General Assembly intended the statute
to apply retroactively; and (2) the court must determine whether
the statute is remedial or substantive.

In Walls, the court explained the first part of the

analysis:
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“Because R.C. 1.48 establishes a presumption that
statutes operate prospectively only, ' [tlhe issue of
whether a statute may constitutionally be applied
retrospectively does not arise unless there has been a
prior determination that the General Assembly specified
that the statute so apply.' Van Fossgen, paragraph one
of the syllabus. If there is no *‘"'clear indication of
retroactive application, then the statute may only
apply to cases which arise subsequent to its
enactment.’'*’' Id. at 106, quoting Kiser v. Coleman
(1986), 28 Chio St.3d 259, 262, 503 N.E.2d 753. If we
can find, however, a ‘clearly expressed legislative
intent' that a statute apply retroactively, we proceed
to the second step, which entails an analysis of

whether the challenged statute is substantive or
remedial. Cook, 83 Ohio S8t.3d at 410; see, also, Van
Foggen, paragraph two of the syllabus.”

Walls, at §10. Thus, a court’'s inquiry into whether a statute
may be constitutionally applied retroactively continues only
after an initial finding that the General Assembly expressly
intended that the statute be applied retroactively. Van Fossen,
paragraph twoe of the syllabus.

In the case at bar, the General Assembly did express its
intent for the legislation to apply retrocactively. R.C., 2307.93
states that R.C. Chapter 2307 applies to cases pending as of the
effective date of the legislation. Thus, we must consider
whether the legislation is substantive or remedial.

“ {A] statute is substantive when it does any of the
following: impairs or takes away vested rights; affects an
accrued substantive right; iﬁposes new or additional burdens,
duties, obligations or liabilities as to a past transaction;
creates a new right out of an act which gave no right and imposed
no obligation when it occurred; creates a new right; gives rise
to or takes away the right to sue or defend actions at law.” Van

Fogsen, 36 Ohio St.3d at 107 (citations omitted); see, also,
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State v. Cook (1998), 83 Chio St.3d 404, 411, 700 N.E.2d 570.

*In common usage, 'substantive’ means ‘creating and defining

l rights' and duties’ or ‘having substance: involving matters of
major or practical importance to all concerned[.]’ Merriam-
Webster's Collegiate Dictionary (11 Ed.2003) 1245. A substantive
law is the *part of the law that creates, defines, and regulates

the rights, duties, and powers of parties.’ Black's Law

Dictionary (7 Ed.1999) 1443." Gen. Elec. Lighting v. Koncelik,
Franklin App. Nos. 05AP-310 and 05AP-323, 2006-Ohio-1655, at 921.

Conversely, *[r]lemedial laws are those affecting only the
remedy provided. These include laws which merely substitute a
new or more appropriate remedy for the enforcement of an existing
right." ¥an Fossen, 36 Ohio St.3d at 107 (footnotes omitted).

* [L]aws which relate to procedures are ordinarily remedial in
nature, including rules of practice, courses of procedure and
methods of review.” Van Fossen, 36 Chio St.3d at 108 (citations
omitted). Remedial laws are "those laws affecting merely °‘the
methods and procedure([s] by which rights are recognized,
protected and enforced, not * * * the rights themselves.’”
Bielat, 87 Ohio St.3d at 354, quoting Weil v. Taxicabs of
Cincinnati, Inc. (1942}, 139 Ohio St. 198, 205, 39 N.E.2d 148;
see, also, State v. Walls, 96L0hio St.3d 437, 2002-0Ohio-5059, 775
N.E.2d 829, at Y15. Remedial laws affect only the remedy
provided, and include laws that *‘merely substitute a new or more
appropriate remedy for the enforcement of an existing right.'”

Cincinnati School Dist. Bd. of Edn. v. Hamilton Cty. Bd. of
Revigion (2001), 921 Ohio St.3d 308, 316, 744 N.E.2d 751, quoting
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State v. Cook (1998), 83 Ohio St.3d 404, 411, 700 N.E.2d 570;

see, also, State ex rel. Romang v. Elder Beerman Stores Corp.,

1100 Ohio St.3d 165, 2003-Ohio-5363, 797 N.E.2d 82, at 915
(stating that remedial provisions are just what the name denotes-
those that affect only the remedy provided}. *'A statute
undertaking to provide a rule of practice, a course of procedure

or a method of review, is in its very nature and essence a

remedial statute.'”™ [Lewis v. Connor (1985}, 21 Ohio St.3d 1, 3,

487 N.E.2d 285, quoting Miami v. Dayvton (1915), 92 OChio 8t. 215,
219, 110 N.E. 726. “Rather than addressing substantive rights,
‘ remedial statutes invoive procedural rights or change the
procedure for effecting a remedy. They do not, however, cfeate
substantive rights that had no prior existence in law or

contract.' Dale Baker Oldsmobile v, Fiat Motors of N. Am.,

(1986), 794 F.2d 213, 217." Buelid v, Sattler (2001), 142 Ohio
App.3d 538, 540, 756 N.E.2d 201; see, alsgo, State ex rel. XKilbane

v. Indus., Comm., (2001}, 91 Chio St.3d 258, 259, 744 N.E.2d 708

(*Remedial laws are those that substitute a new or different
remedy for the enforcement of an accrued right, as compared to
the right itself, and generally come in the form of ®rules of
practice, courses of procedure, or methods of review.'”}.

In Van Fosgsen, the Ohio Supreme Court determined that R.C.
4121.8b(G) was unconstitutionally retroactive. The statute
provided a definition of the terxrm “substantially certain” :

“* Substantially certain’ means that an employer acts with
deliberate intent to cause an employee to suffer injury, disease,

condition, or death.” Previously, the Ohic Supreme Court had
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defined substantial certainty as follows: "' Thus, a specific
intent to injure is not an essential element of an intentional
tort where the actor proceeds despite a perceived threat of harm
to others which is substantially certain * * * to occur * * * '”
Id. at 108-109, quoting Jones v. VIP Development Co. (1984), 15
Ohio St.3d 90, 95, 472 N.E,2d 1046. The Van Fosgen court stated

that applying the new statute "would remove appelleeg'

potentially wviable, court-enunciated cause of action by imposing
a new, more difficult statutory restriction upon appellees’
ability to bring the instant action.” Id. at 109. The court
concluded that the statute Yremoves an employee’ s potential cause
of action against his employer by imposing a new, more difficult
standard for the 'intent’ reqguirement of a workers' compensation
intentional tort than that established [under common law]." 1Id.,
paragraph four of the syllabus. The court concluded that this
was a "new standard [that] constitute{d] a limitation, or denial
of, a substantive right.” -Id.

In Kunkler, the court determined that R.C. 4121.80(G) (1) was
an unconstitutional, substantive, retroactive law. The court
rejected the argument that *“the new statute merely reiterates the
common-law definition of an intentional tort * * *.* TId. at 138.
The court explained: “if the statute works no change in the
common-law definition of intentional tort, the exercise in
determining whether the statute applies to this case would be
pointless.” Id. "Since the new statute purports to create
rights, duties and obligations, it is (to that extent)

substantive law.” Id.

Page A-23



LAWRENCE, OS5CA46 14

In Cook, the court determined that the sexual offender
registration requirements of R.C. Chapter 2950 were not
.unconstitutionally retroactive. The court noted that “under the
former provisions,'habitual sex offenders were already required
to register with their county sheriff. Only the frequency and
duration of the fegistration requirements have changed. * * * *

Further, the number of classifications has increased from one * *

* to three * * * 7 7Td, at 411 (citations omitted). The court
concluded that “the registration and address verification
provisions of R.C. Chapter 2850 are de minimis procedural
requirements that are necessary to achieve the goals of R.C.
Chapter 2950." Cook, 83 Ohio St.34 at 412.

In Bielat, the court concluded that R.C. 1709.09(A) and
1709.11(D) constituted *remedial, curative statutes that merely
provide a framework by which parties to certain investment
accounts can more readily enforce their intent to designate a
pay-on-death beneficiary.” 1Id. at 354. " [Tlhe relevant
provisions of R.C. Chapter 1709 remedially recognize, protect,
and enforce the contractual rights of parties to certain
securities investment accounts to designate a pay-on-death
beneficiary. Before the-Act,‘Ohio courts did not consistently
recognize and enforce similarrrights.' Id. at 354-55. The new
legislation “cureld] a conflict between the pay-on-death
registrations permitted in the Act and the formal requirements of
our Statute of Wills." Id. at 356.

In Kilbane, the court held that the settlement provisions in

former R.C. 4123.65 were a course of procedure as part of the
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process for enforcing a right to receive workers compensation
and, thus, was remedial legislation. The legislature had amended
R.C. 4123.65 to remove the provision for Industrial Commission
hearings on applications for settlement approval in State Fund
claims.

Two Chio common pleas court cases have concluded that H.B.

292 constitutes unconstitutional retroactive legislation when

applied to cases pending before the legislation' s effective date.

In In Re Special Docket No. 73958, January 6, 2006, three

Cuyahoga County Common Pleas Court judges determined that
retroactively applying H.B. 292 viclates Section 28, Article II
of the Ohio Constitution because it requires “a plaintiff who
filed his suit prior to the effective date of the statute to meet
an evidentiary threshold that extends above and beyond the common
law standard-the standaxrd that existed at the time [the]
plaintiff filed his claim.”™ The court noted that Chio common law
required *a plaintiff'seeking redress for asbestos-related
injuries * * * to show that asbestos had caused an alteration of
the lining of the lung without any reguirement that he meet
certain medical criteria before filing his claim,” (citing In re

Cuvahoga County Asbegstos Cases (1998), 127 Ohio App.3d 358, 364,
713 N.E.2d 20},* and that H.B. 292 imposed new requirements

* The Asbestos Cases court explained the common law standard
as follows:

“[I]n Ohio the asbestos-related pleural thickening
or pleural plague, which is an alteration to the lining
of the lung, constitutes physical harm, and as such
satigfies the injury requirement for a cause of action
for negligent failure to warn or for a strict products
liability claim, even if no othexr harm is caused by
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regarding the gquality of medical evidence to establish a prima
facie asbestos-related c¢laim. The court stated that the
legislation “can retroactively eliminate the claims of those
plaintiffs whose right to bring suit not only vested, but also
was exercised.” Because the court found application of the act
unconstitutional, it applied R:C. 2307.93(A) (3) (b) which states

that *in the event a court finds the retroactive application of

the act unconstitutiocnal, ®'the court shall determine whether the
plaintiff has failed to provide sufficient evidence to support
the plaintiff’' s cause of action or the right to relief under the
law that is in effect prior to the effective date of this
section.'” If the plaintiff does not meet the prior standard,
the court should administratively dismiss the claims. See R.C.

1 2307.93(A) (3) (c).

In Thorton v. A-Best Products, Cuyahoga C.P. Nos. CV-99-
395724, CV-99-386916, CV-01-450637, CV-95-293526, CV-955-293588-

072, CV-95-296215, CV-03-49%468, CV-95-293312-002, CV-00-420647,
CV-02-482141, the court concluded that applying H.B. 292 to the
plaintiffs’ case would be unconstitutionally retroactive. The
court determined that H.B. 292 is substantive, as opposed to
remedial, legislation: * [Tlhe Act’s imposition of new, higher

medical standards for asbestos-related claims is a substantive

asbestos., Verbryvke v. Oweng-Corning Fiberglas Corp,
{1992), 84 Ohio App.3d 388, 616 N.E.2d 1162. The

Verbrvke court noted that *‘even if Robert Verbryke's

disease is asymptomatic it does not necessarily mean he

is unharmed in the sense of the traditional negligence

action.' Verbryke, supra, at 395, 616 N.E.2d at 1167."
Id. at 364.
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alteration of existing Ohioc law which will have the effect of
retroactively eliminating the claims of plaintiffs whose rights
'to bring suit previously vested.” While the court concluded that
applying H.B. 292 to the plaintiffs’ case would be |
unconstitutionally retroaétive, it did not declare the
legislation itself unconstitutional. The court found that the

legislation cannot be unconstitutionally retroactive because R.C.

2307.93(A) (3) (a) precludes its application if to do so Qould
viclate Section 28; Article II of the Ohic Constitution.

The court rejected the defendants' argument that the Act did
not create a new standard for asbestos-related claims-similar to
the argument appellees raise in the case sub judice:

“Under R.C. 2305.10, Defendants argue it was the
law of Ohio that an asbestos persconal injury claim does
not accrue until the plaintiff has developed an
asbestos-related bodily injury and has been told by
' competent medical authority’ that his injury was
caused by his exposure to asbestos. However, in 1982
the legislature did not define the terms 'competent
medical authority’ and 'injury’ in R.C. 2305.10.
Defendants argue that the Act does not change the
requirements for the accrual of an asbestos-related
injury. Rather, the Act establishes minimum medical
requirements and prima facie provisions to provide
definitions and substantive standards for the
provisions included by the legislature in R.C.
2305.10.7

In rejecting the defendants’ argument, the court noted that H.B.
292 requires the diagnosis of a “competent medical authority” and
provides a specific definition of that phrase. “In contrast,
R.C. 2305.10 does not define 'competent medical authority.’ In
the absence of a statutory definition, that meaning is supplied
by common usage and common law." The court noted that no

definition exists in the case law and thus, H.B. 292 requires
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medical experts “to ‘jump additional hurdles’ before they are
permitted to walk into court.”

In the case at bar, applying R.C. Chapter 2307 to
appellants’ cause of action would remove their potentially
viable, common law cause of action by'imposing a new, more
difficult statutory standard upon their.ability to maintain the

asbestos-related claims. The statute requires a plaintiff filing

certain asbestos-related claims to present °competent medical
authority” to establish a prima facie case. The statute
specifically defines “competent medical authority” and places
limits on who qualifies as *competent medical authority.”
Previously, no Ohio court had placed such restrictions on what
constituted competent medical authority. Instead, courts
generally accepted medical authority that complied with the Rules
of Evidence. This represents a change in the law, not simply a
change in procedure or in the remedy provided. Therefore, the
change is substantive and applying R.C. Chapter 2307 to
appellants’ asbestos-related claims would be unconstitutional.
The legislation creates a new standard for maintaining an
asbestos claim that was pending before the legislation’s
effective date and prohibits appellants from maintaining this
cause of action unless they comply with the new statutory
requirements. Because these reguirements represent a substantive
change in the law, they are not mere remedial requirements.
Instead, they are substantive changes and may not be
constitutionally applied retroactively. However, because the

legislation contains a savings provision, the legislation itself
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is not unconstitutional. Thus, we conclude that applying H.B.
292 to appellants asbestos-related claims would be an
unconstitutionally retroactive applicaticn.

.- We disagree with appellees’ assertion that the General
Assembly, by enacting H.B. 292, simply “clarified” the law
regarding asbestos-related litigation and R.C. 2305.10. 1In

Nationwide Mut, Ins. Co. v. Kidwell (1996), 117 Chio App.3d 633,

642-643, 691 N.E.2d 309, we cbserved that the General Assembly
has the authority to clarify its prior acts. See Martin v.
Martin (1993), 66 Ohio St.3d 110, 609 N.E.2d 537, fn. 2; Qhio

Hosp. Assn. v, Ohio Dept. of Human Serv. (1991}, 62 Chio St.3d

97, 579 N.E.2d 695, fn. 4; State v. Johnson {(1986), 23 Ohio St.3d
127, 131, 491 N.E.2d 1138; Hearing v, Wylie (1962), 173 Ohio St.
221, 224, 180 N.E.2d 921. We explained:

“When the Ohio General Assembly clarifies a prior
Act, there is no question of retroactivity. If,
however, the clarification substantially alters
substantive rights, any attempt to make the
clarification apply retroactively violates Section 28,
Article II, OChio Constitution. In Hearing [v. Wylie
(1962), 173 Chio St. 221, 224, 180 N.E.2d 9%21], the
court wrote as follows:

‘ Appellee has argued that the change made by the
General Assembly in Section 4123.01, Revised Code, was
not an amendment but was merely a clarification of what
the General Assembly had always considered the law to
be. There is, therefore, according to appellee, no
question of retroactiveness so far as the application
of the amendment to this action is concerned.

With this contention we cannot agree. The General
Assembly was aware of the decisions of this court
interpreting the word, “injury.” Those interpretations
defined substantive rights given to the injured workmen
to be compensated for their injuries. Those
substantive rights were substantially altered by the
General Assembly when it amended the definition of
“injury.” To attempt to make that substantive change
applicable to actions pending at the time of the change
is clearly an attempt to make the amendment apply
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retroactively and is thus violative of Section 28,
Article II, Constitution of Ohio.' (Emphasis added.)

Id., 173 Ohio St. at 224, 19 0.0.2d at 43-44, 180
N.E.2d at 923."

Nationwide Mut, Ins. Co. v. Kidwell (1996), 117 Ohio App.3d 633,
642-643, 691 N.E.2d 309.
In the case sub judice, H.B. 292 does not simply “clarify”

prior legislation. Rather, H.B. 292 represents entirely new

) . ) L
asbestos-related claim. Before the legislation, a plaintiff was
not required to set forth a prima-facie case. To the extent the
legislation attempts to change the definition of ®competent
medical authority” in R.C. 2305.10, it is unconstitutional
retroactive legislation when applied to cases pending before the
effective date. Before the legislation's effective date, |
*competent medical authority” did not have the same stringent
requirements that the legislation imposes. Instead, whether a
plaintiff presented “competent medical authority” generally was
determined by examining the rules of evidence. By purporting to
change the definition of *competent medical authority” as used in
R.C. 2305.10,° the legislation effects a substantive change in

the meaning of that phrase.

> We also question whether H.B. 292's definition of
“ competent medical authority®” applies to R.C. 2305.10. The
definition itself states that *competent medical authority” means
a medical doctor who is providing a diagnosis. for purposes of
establishing a prima facie case under R.C. 2307.92; it does not
state that it means a wmedical doctor whe is providing a diagnosis
for purposes of determining whether a claim accrued under R.C.

2305.10.

Page A-30



LAWRENCE, QOSCA46 21
Congequently, we conclude that H.B. 292 cannot
constitutionally be retroactively applied to éppellant#
| asbestos-related claims. We therefore remand the case to the
trial court so that it can evaluate appellants’ cause of action
under Ohio common law.
Accordingly, we hereby sustain appellants' first assignment

of error, reverse the trial court’'s judgment and remand the

matter for further proceedings. Our disposition of appellants'

first assignment of error renders their remaining assignments of

error moot and we will not address them. See App.R. 12(A) (1) (¢).
JUDGMENT REVERSED AND CAUSE

REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.
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JUDGMENT ENTRY
L n0 P30
It is ordered that the judgment be reversed and the matter

remanded for further proceedings consistent with thﬂS‘Opkhl&?ﬂ-

[\J

Appellant shall recover of appellees costs herein taxed.

The Court finds there were reasonable grounds for this

appeal.

It is ordered that a special mandate issue out of thisg Court

directing the Lawrence County Common Pleas Court to carry this
judgment into execution,

A certified copy of this entry shall constitute that mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

Harsha, P.J.: Concurs in Judgment Only
Abele, J. & McFarland, J.: Concur in Judgment & Opinion

For the Court

BY:
Wllllam H. Harsha

Matthew W. McFarland, Judge

NOTICE TO COUNSEL
Pursuant to Local Rule No. 14, this document constitutes a

final judgment entry and the time perlod for further appeal
commences from the date of filing with the clerk.
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Counsel for Ohio Valley Insulating Company, Inc.: Bruce P. Mandel

and Kurt S. Sigried, 1660 West Second Street, Suite 1100,
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IN THE COURT OF COMMON PLEAS

LAWRENCE COUNTY, OHIO

LINDA ACKISON, As Administratrix of ) CASE NO. 04 P1 371

the Estate of Danny Ackison )
' ) JUDGE McCOWN

Plaintiffs )
v. ' )
)
ANCHOR PACKING CO, et al., )
)
Defendants )

ENTRY DENYING PLAINTIFF’S MOTIONTOPROVEPRIMAFACIECASE =~

e P ———

This matter came on for hearing on November 10, 2005 on Plaintif{’s Motion to
Prove Prima Facie Case Under ORC 2307 and Motion for Trial Setting. Defendants have
filed a Memorandum in Opposition to Plaintiff's Motion and Plaintiff has filed an
additional Memorandum in Support of their Motion.

Based upon the motions and memoranda of the parties, the exhibits submitted,
argument of the parties, and the applicable law, the Court concludes as follows:

1. Ohio Revised Code Section 2305.10 requires that for a cause of action to
acerue for bodily injury caused by exposure to asbestos the plaintiff must be informed by
competent medical authority that the plaintiff has an injury that is related to the exposure;

2. Ohio Revised Code Section 2307.92(D) sets forth certain minimum
requirements for bringing or maintaining a tort action alleging an asbestos claim that is
based upon a wrongful death. The requirements apply no matter what plaintiffs allege 1s
the ﬁnderlying disease;

3. Ohio Revised Code Section 2307.92(B) sets forth certain minimum
requirements for brihging or maintaining a tort action al]eging-an asbestos claim based on

a non-malignant condition;
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4, Ohio Revised Code Section 2307.93(A)(3)(a) provides that the provisions
set forth in 2307.92 are to be applied to causes of action that arose before the effective
| date of the law unless the court finds that a substantive right of the party has been.
impaired and that impairment is otherwise in violation of Section 28. of Article II, Ohio
Constitution;

5. Plaintiff Linda Ackison raises several claims with regard to her husband’s

asbestos exposure and subsequent death: wrongful death; injury claim related to

esophageal cancer; injury claim related to pleural thickening. Each of these claims must
be examined under R.C. 2307.92 and R.C. 2305.10;

6. Plaintiff fails to meet the criteria for maintaining a wrongful death claim

under R.C. 2307.92(D). Specifically Pllaintiff failed to present evidence that Mr.
Ackison’s death would not have occurred without asbestos exposure;

7. Plaintiff f_ails to meet the criteria for maintaining an injury claim for a non-
malignant condition under R.C. 2307.92(B). Specifically Plaintiff failed to present
evidence that Mr. Ackison was diagnosed by a competent medical authority with at least
a Class 2 respiratory impairment and asbestosis or diffuse pleural thickening and that the
asbestosis or diffuse pleural thickening is a substantial contnbuting factor to Mr.
Ackison’s physical impairment. Evidence presented by the Defendants shows that Mr.
Ackison was not impaired and cannt)t proceed with a claim for a non-malignant
condition.;

8. Ohio Revised Code Section 2307.92 does not set forth specific criteria for
maintaining an asbestos claim for esophageal cancer. However, in order for a cause of

action to accrue based upon bodily mjury caused by exposure to asbestos, a plaintiff has
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to have been informed by competent medical authority that he or she has an asbestos-
related injury. R.C. 2305.10. Plaintiff has failed to present any evidence that a competent
| medical authority informéd Plaintiff that exposure to asbestos is rclated to the
development of Mr. Ackison’s esophageal cancer. Therefore, a cause of action for
asbestos related esophageal cancer has not accrued;

9. Application of R.C. 2307.92 to Plaintiff’s case does not impair Plaintiff’s

substantive rights in such a way as to violate Section 28, Article II of the Ohio

Constitution. R.C. 2307.91 and 2307.92 simply define previously undefined terms in the
existing law of Ohio which is not violative of the Plaintiff’s constitutional rights;

10.  Plaintiff's case is herby administratively dismissed, without prejudice,
pursuant to 2307.93(C). @ oS 7T e T s rrE s

iT IS SO ORDERED.

A S\o— T

Judge FraskT. McCown

Prepared by: -
Al

U

- -_:/){4 P / o
Angeth Hayden (0070557)
Baker & Hostetler LLP

312 Walnut Street, Suite 3200
Cincinnati, Ohio 45202-4074
Telephone: (513) 929-3400
Fax: (513) 929-0303

Defense Liaison Counsel and Counsel
for Defendant Georgia-Pacific Corp.

Page A-36



Ohio Constitution, Article II. Section 28

§ 2.28 Retroactive laws

The general assembly shall have no power to pass retroactive laws, or laws impairing the
obligatibn of contracts; but may, by general laws, authorize courts to carry into effect, upon such
terms as shall be just and equitable, the manifest intention of parties, and officers, by curing

omissions, defects, and errors, in instruments and proceedings, arising out of their want of

conformity with the laws of this state.
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Amended Substitute H.B. 292 (selected sections)
AN ACT

To amend section 2505.02 and to enact sections 2307.91 to 2307.94, 2307.941, 2307.95,
2307.96, and 2307.98 of the Revised Code to establish minimum medical requirements for filing
certain asbestos claims, to specify a plaintiff’s burden of proof in tort actions involving exposure
to asbestos, to establish premises liability in relation to asbestos claims, and to prescribe the
requirements for shareholder liability for asbestos claims under the doctrine of piercing the
corporate veil.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1.

That section 2505.02 be amended and sections 2307.91, 2307.92, 2307.93, 2307.94, 2307.941,
2307.95, 2307.96, and 2307.98 of the Revised Code be enacted to read as follows:

Sec. 2307.91.
As used in sections 2307.91 to 2307.96 of the Revised Code:

(A) “AMA guides to the evaluation of permanent impairment” means the American
medical association’s guides to the evaluation of permanent impairment (fifth edition 2000) as
may be modified by the American medical association.

(B) “Asbestos” means chrysotile, amosite, crocidolite, tremolite asbestos, anthophyllite
asbestos, actinolite asbestos, and any of these minerals that have been chemically treated or
altered.

(C) “Asbestos claim” means any claim for damages, losses, indemnification,
contribution, or other relief arising out of, based on, or in any way related to asbestos. “Asbestos
claim” includes a claim made by or on behalf of any person who has been exposed to asbestos,
or any representative, spouse, parent, child, or other relative of that person, for injury, including
mental or emotional injury, death, or loss to person, risk of disease or other injury, costs of
medical monitoring or surveillance, or any other effects on the person’s health that are caused by
the person’s exposure to asbestos,

(D) “Asbestosis” means bilateral diffuse interstitial fibrosis of the lungs caused by
inhalation of asbestos fibers.

(E) “Board-certified internist” means a medical doctor who is currently certified by the
American board of internal medicine.

(F) “Board-certified occupational medicine specialist” means a medical doctor who is
currently certified by the American board of preventive medicine in the specialty of occupational
medicine.
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(G) “Board-certified oncologist” means a medical doctor who is currently certified by the
American board of internal medicine in the subspecialty of medical oncology.

(H) “Board-certified pathologist” means a medical doctor who is currently certified by
the American board of pathology.

(1) “Board-certified pulmonary specialist” means a medical doctor who is currently
certified by the American board of internal medicine in the subspecialty of pulmonary medicine.

(J) “Certified B-reader” means an individual qualified as a “final” or “B-reader” as
defined in 42 C.F.R. section 37.51(b), as amended.

(K) “Certified industrial hygienist” means an industrial hygienist who has attained the
status of diplomate of the American academy of industrial hygiene subject to compliance with

requirements established by the American board of industrial hygiene.

(L) “Certified safety professional” means a safety professional who has met and
continues to meet all requirements established by the board of certified safety professionals and
is authorized by that board to use the certified safety professional title or the CSP designation.

(M) “Civil action” means all suits or claims of a civil nature in a state or federal court,
whether cognizable as cases at law or in equity or admiralty. “Civil action” does not include any
of the following:

(1) A civil action relating to any workers’ compensation law;

(2) A civil action alleging any claim or demand made against a trust established
pursnant to 11 U.S.C. section 524(g);

(3) A civil action alleging any claim or demand made against a trust established
pursuant to a plan of reorganization confirmed under Chapter 11 of the United States Bankruptcy
Code, 11 U.S.C. Chapter 11. '

(N) “Exposed person” means any person whose exposuré to asbestos or to asbestos-
containing products is the basis for an asbestos claim under section 2307.92 of the Revised Code.

(O) “FEV1” means forced expiratory volume in the first second, which is the maximal
volume of air expelled in one second during performance of simple spirometric tests.

(P) “FVC” means forced vital capacity that is maximal volume of air expired with
maximum effort from a position of full inspiration.

(Q) “ILO scale” means the system for the classification of chest x-rays set forth in the
international labour office’s guidelines for the use of ILO international classification of
radiographs of pneumoconioses (2000), as amended. |

(R) “Lung cancer” means a malignant tumor in which the primary site of origin of the
cancer is inside the lungs, but that term does not include mesothelioma.
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(S) “Mesothelioma” means a malignant tumor with a primary site of origin in the pleura
or the peritoneum, which has been diagnosed by a board-certified pathologist, using standardized
and accepted criteria of microscopic morphology and appropriate staining techniques.

_ (T) “Nonmalignant condition” means a condition that is caused or may be caused by
asbestos other than a diagnosed cancer.

(U) “Pathological evidence of asbestosis” means a statement by a board-certified
pathologist that more than one representative section of lung tissue uninvolved with any other
disease process demonstrates a pattern of peribronchiolar or parenchymal scarring in the
presence of characteristic asbestos bodies and that there is no other more likely explanation for
the presence of the fibrosis.

(V) “Physical impairment” means a nonmalignant condition that meets the minimum

requirements specified in division (B) of section 2307.92 of the Revised Code, lung cancer of an
exposed person who is a smoker that meets the minimum requirements specified in division (C)
of section 2307.92 of the Revised Code, or a condition of a deceased exposed person that meets
the minimum requirements specified in division (D) of section 2307.92 of the Revised Code.

(W) “Plethysmography” means a test for determining lung volume, also known as “body
plethysmography,” in which the subject of the test is enclosed in a chamber that is equipped to
measure pressure, flow, or volume changes.

(X) “Predicted lower limit of normal” means the fifth percentile of healthy populations
based on age, height, and gender, as referenced in the AMA guides to the evaluation of
permanent impairment.

(Y) “Premises owner” means a person who owns, in whole or in part, leases, rents,
maintains, or controls privately owned lands, ways, or waters, or any buildings and structures on
those lands, ways, or waters, and all privately owned and state-owned lands, ways, or waters
leased to a private person, firm, or organization, including any buildings and structures on those
lands, ways, or waters.

(Z) “Competent medical authority” means a medical doctor who is providing a diagnosis
for purposes of constituting prima-facie evidence of an exposed person’s physical impairment
that meets the requirements specified in section 2307.92 of the Revised Code and who meets the
following requirements:

(1) The medical doctor is a board-certified internist, pulmonary specialist,
oncologist, pathologist, or occupational medicine specialist,

(2) The medical doctor is actually treating or has treated the exposed person and
has or had a doctor-patient relationship with the person.

(3) As the basis for the diagnosis, the medical doctor has not relied, in whole or in
part, on any of the following:
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(a) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant’s medical condition in
violation of any law, regulation, licensing requirement, or medical code of practice of the state in
which that examination, test, or screening was conducted,;

(b) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant’s medical condition
that was conducted without clearly establishing a doctor-patient relationship with the claimant or
medical personnel involved in the examination, test, or screening process;

(c) The reports or opinions of any doctor, clinic, laboratory, or testing
company that performed an examination, test, or screening of the claimant’s medical condition
that required the claimant to agree to retain the legal services of the law firm sponsoring the

examination, test, or screening,

(4) The medical doctor spends not more than twenty-five per cent of the medical
doctor’s professional practice time in providing consulting or expert services in connection with
actual or potential tort actions, and the medical doctor’s medical group, professional corporation,
clinic, or other affiliated group earns not more than twenty per cent of its revenues from
providing those services.

(AA) “Radiological evidence of asbestosis” means a chest x-ray showing small, irregular
opacities (s, t) graded by a certified B-reader as at least 1/1 on the ILO scale.

(BB) “Radiological evidence of diffuse pleural thickening” means a chest x-ray showing
bilateral pleural thickening graded by a certified B-reader as at least B2 on the 11O scale and
blunting of at least one costophrenic angle.

(CC) “Regular basis” means on a frequent or recurring basis.

(DD) “Smoker” means a person who has smoked the equivalent of one-pack year, as
specified in the written report of a competent medical authority pursuant to sections 2307.92 and
2307.93 of the Revised Code, during the last fifteen years.

(EE) “Spirometry” means the measurement of volume of air inhaled or exhaled by the
lung.

(FF) “Substantial contributing factor” means both of the following:

(1) Exposure to asbestos is the predominate cause of the physical impairment
alleged in the asbestos claim.

(2} A competent medical authority has determined with a reasonable degree of
medical certainty that without the asbestos exposures the physical impairment of the exposed
person would not have occurred.

(GG) “Substantial occupational exposure to asbestos” means employment for a
cumulative period of at least five years in an industry and an occupation in which, for a
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substantial portion of a normal work year for that occupation, the exposed person did any of the
following:

(1) Handled raw asbestos fibers;

(2) Fabricated asbestos-containing products so that the person was exposed to raw
asbestos fibers in the fabrication process;

(3) Altered, repaired, or otherwise worked with an asbestos-containing product in
a manner that exposed the person on a regular basis to asbestos fibers;

(4) Worked in close proximity to other workers engaged in any of the activities
described in division (GG)(1), (2), or (3) of this section in a manner that exposed the person on a
regular basis to asbestos fibers.

(HH) “Timed gas dilution” means a method for measuring total lung capacity in which
the subject breathes into a spirometer containing a known concentration of an inert and insoluble
gas for a specific time, and the concentration of the inert and insoluble gas in the lung is then
compared to the concentration of that type of gas in the spirometer.

(II) “Tort action” means a civil action for damages for injury, death, or loss to person.
“Tort action” includes a product liability claim that is subject to sections 2307.71 to 2307.80 of
the Revised Code. “Tort action” does not include a civil action for damages for a breach of
contract or another agreement between persons.

(J) “Total lung capacity” means the volume of air contained in the lungs at the end of a
maximal inspiration.

(KK) “Veterans’ benefit program” means any program for benefits in connection with
military service administered by the veterans’ administration under title 38 of the United States
Code.

(LL) “Workers® compensation law” means Chapters 4121., 4123., 4127., and 4131. of the
Revised Code.

Sec. 2307.92,

(A) For purposes of section 2305.10 and sections 2307.92 to 2307.95 of the Revised
Code, “bodily injury caused by exposure to asbestos” means physical impairment of the exposed
person, to which the person’s exposure to asbestos is a substantial contributing factor.

(B) No person shall bring or maintain a tort action alleging an asbestos claim based on a
nonmalignant condition in the absence of a prima-facie showing, in the manner described in
division (A) of section 2307.93 of the Revised Code, that the exposed person has a physical
impairment, that the physical impairment is a result of a medical condition, and that the person’s
exposure to asbestos is a substantial contributing factor to the medical condition. That prima-
facie showing shall include all of the following minimum requirements:
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(1) Evidence verifying that a competent medical authority has taken a detailed
occupational and exposure history of the exposed person from the exposed person or, if that
person is deceased, from the person who is most knowledgeable about the exposures that form
the basis of the asbestos claim for a nonmalignant condition, including all of the following:

(a) All of the exposed person’s principal places of employment and
exposures to airborme contaminants;

{b) Whether each principal place of employment involved exposures to
airborne contaminants, including, but not limited to, asbestos fibers or other disease causing
dusts, that can cause pulmonary impairment and, if that type of exposure is involved, the general
nature, duration, and general level of the exposure.

lical authority has tal Jetailed

medical and smoking history of the exposed person, including a thorough review of the exposed
person’s past and present medical problems and the most probable causes of those medical
problems;

(3) A diagnosis by a competent medical authority, based on a medical
examination and pulmonary function testing of the exposed person, that all of the following
apply to the exposed person:

(a) The exposed person has a permanent respiratory impairment rating of
at least class 2 as defined by and evaluated pursuant to the AMA guides to the evaluation of
permanent impairment.

(b) Either of the following:

(1} The exposed person has asbestosis or diffuse pleural thickening,
based at a minimum on radiological or pathological evidence of asbestosis or radiological
evidence of diffuse pleural thickening. The asbestosis or diffuse pleural thickening described in
this division, rather than solely chronic obstructive pulmonary disease, is a substantial

“contributing factor to the exposed person’s physical impairment, based at a minimum on a
determination that the exposed person has any of the following:

(I) A forced vital capacity below the predicted lower limit
of normal and a ratio of FEV1 to FVC that is equal to or greater than the predicted lower limit of
normal;

(ID) A total lung capacity, by plethysmography or timed gas
dilution, below the predicted lower limit of normal;

(1II) A chest x-ray showing small, irregular opacities (s, t)
graded by a certified B-reader at least 2/1 on the ILO scale.

(ii) If the exposed person has a chest x-ray showing small, irregular

opacities (s, t) graded by a certified B-reader as only a 1/0 on the ILO scale, then in orderto
establish that the exposed person has asbestosis, rather than solely chronic obstructive pulmonary
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disease, that is a substantial contributing factor to the exposed person’s physical impairment the
plaintiff must establish that the exposed person has both of the following:

(I) A forced vital capacity below the predicted lower limit
of normal and a ratio of FEV1 to FVC that is equal to or greater than the predicted lower limit of
normal;

(II) A total lung capacity, by plethysmography or timed gas
dilution, below the predicted lower limit of normal.

©)

(1) No person shall bring or maintain a tort action alleging an asbestos claim
based upon lung cancer of an exposed person who is a smoker, in the absence of a prima-facie

showing, in the manner described in division (A) of section 2307.93 of the Revised Code, that
the exposed person has a physical impairment, that the physical impairment is a result of a
medical condition, and that the person’s exposure to asbestos is a substantial contributing factor
to the medical condition, That prima-facie showing shall include all of the following minimum
requirements:

(a) A diagnosis by a competent medical authority that the exposed person
has primary lung cancer and that exposure to asbestos is a substantial contributing factor to that
cancer;

(b) Evidence that is sufficient to demonstrate that at least ten years have
elapsed from the date of the exposed person’s first exposure to asbestos until the date of
diagnosis of the exposed person’s primary lung cancer. The ten-year latency period described in
this division is a rebuttable presumption, and the plaintiff has the burden of proof to rebut the
presumption.

{c) Either of the following:

(i) Evidence of the exposed person’s substantial occupational
exposure fo asbestos;

(ii) Evidence of the exposed person’s exposure to asbestos at least
equal to 25 fiber per cc years as determined to a reasonable degree of scientific probability by a
scientifically valid retrospective exposure reconstruction conducted by a certified industrial
hygienist or certified safety professional based upon all reasonably available quantitative air
monitoring data and all other reasonably available information about the exposed person’s
occupational history and history of exposure to asbestos.

(2) If a plaintiff files a tort action that alleges an asbestos claim based upon lung
cancer of an exposed person who is a smoker, alleges that the plaintift’s exposure to asbestos
was the result of living with another person who, if the tort action had been filed by the other
person, would have met the requirements specified in division (C)(1)(c) of this section, and
alleges that the plaintiff lived with the other person for the period of time specified in division
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(GQ) of section 2307.91 of the Revised Code, the plaintiff is considered as having satistied the
requirements specified in division (C)(1)(c) of this section.

(D)

(1) No person shall bring or maintain a tort action alleging an asbestos claim that
is based upon a wrongful death, as described in section 2125.01 of the Revised Code of an
exposed person in the absence of a prima-facie showing, in the manner described in division (A)
of section 2307.93 of the Revised Code, that the death of the exposed person was the result of a
physical impairment, that the death and physical impairment were a result of a medical
condition, and that the deceased person’s exposure to asbestos was a substantial contributing
factor to the medical condition. That prima-facie showing shall include all of the following
minimum requirements:

(a) A diagnosis by a competent medical authority that exposure to asbestos
was a substantial contributing factor to the death of the exposed person;

(b) Evidence that is sufficient to demonstrate that at least ten years have
elapsed from the date of the deceased exposed person’s first exposure to asbestos until the date
of diagnosis or death of the deceased exposed person. The ten-year latency period described in
this division is a rebuttable presumption, and the plaintiff has the burden of proof to rebut the
presumption.

(¢) Either of the following:

(i) Evidence of the deceased exposed person’s substantial
occupational exposure to asbestos;

(i1) Evidence of the deceased exposed person’s exposure to
asbestos at least equal to 25 fiber per cc years as determined to a reasonable degree of scientific
probability by a scientifically valid retrospective exposure reconstruction conducted by a
certified industrial hygienist or certified safety professional based upon all reasonably available
quantitative air monitoring data and all other reasonably available information about the
deceased exposed person’s occupational history and history of exposure to asbestos.

(2) If a person files a tort action that alleges an asbestos claim based on a
wrongful death, as described in section 2125.01 of the Revised Code, of an exposed person,
alleges that the death of the exposed person was the result of living with another person who, if
the tort action had been filed by the other person, would have met the requirements specified in
division (D){1)(c) of this section, and alleges that the exposed person lived with the other person
for the period of time specified in division (GG) of section 2307.91 of the Revised Code in order
to qualify as a substantial occupational exposure to asbestos, the exposed person is considered as
having satisfied the requirements specified in division (D)(1)(c) of this section.

(3) No court shall require or permit the exhumation of a decedent for the purpose
of obtaining evidence to make, or to oppose, a prima-facie showing required under division
(D)(1) or (2) of this section regarding a tort action of the type described in that division.
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(E) No prima-facie showing is required in a tort action alleging an asbestos claim based
upon mesothelioma.

(F) Evidence relating to physical impairment under this section, including pulmonary
function testing and diffusing studies, shall comply with the technical recommendations for
examinations, testing procedures, quality assurance, quality control, and equipment incorporated
in the AMA guides to the evaluation of permanent impairment and reported as set forth in 20
C.F.R. Pt. 404, Subpt. P, App. 1, Part A, Sec. 3.00 E. and F., and the interpretive standards set
forth in the official statement of the American Thoracic Society entitled “Lung Function Testing:
Selection of Reference Values and Interpretive Strategies” as published in American Review Of
Respiratory Disease, 1991:144:1202-1218.

(G) All of the folldwing apply to the court’s decision on the prima-facie showing that
meets the requirements of division (B), (C), or (D) of this section:

(1) The court’s decision does not result in any presumption at trial that the
exposed person has a physical impairment that is caused by an asbestos-related condition.

(2) The court’s decision is not conclusive as to the liability of any defendant in the
case.

(3) The court’s findings and decisions are not admissible at trial.

(4) If the trier of fact is a jury, the court shall not instruct the jury with respect to
the court’s decision on the prima-facie showing, and neither counsel for any party nor a witness
shall inform the jury or potential jurors of that showing.

Sec. 2307.93.
(A)

(1) The plaintiff in any tort action who alleges an asbestos claim shall file, within
thirty days after filing the complaint or other initial pleading, a written report and supporting test
results constituting prima-facie evidence of the exposed person’s physical impairment that meets
the minimum requirements specified in division (B}, (C), or (D) of section 2307.92 of the
Revised Code, whichever is applicable. The defendant in the case shall be afforded a reasonable
opportunity, upon the defendant’s motion, to challenge the adequacy of the proffered prima-facie
evidence of the physical impairment for failure to comply with the minimum requirements
specified in division (B), (C), or (D) of section 2307.92 of the Revised Code. The defendant has
one hundred twenty days from the date the specified type of prima-facie evidence is proffered to
challenge the adequacy of that prima-facie evidence. If the defendant makes that challenge and
uses a physician to do so, the physician must meet the requirements specified in divisions (Z)(1),
(3), and (4) of section 2307.91 of the Revised Code.

(2) With respect to any asbestos claim that is pendihg on the effective date of this

section, the plaintiff shall file the written report and supporting test results described in division
(A)(1) of this section within one hundred twenty days following the effective date of this section.
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Upon motion and for good cause shown, the court may extend the one hundred twenty-day
period described in this division.

3)

(a) For any cause of action that arises before the effective date of this
section, the provisions set forth in divisions (B), (C), and (D) of section 2307.92 of the Revised
Code are to be applied unless the court that has jurisdiction over the case finds both of the
following:

(i) A substantive right of a party to the case has been impaired.

(ii) That impairment is otherwise in violation of Section 28 of
Article II, Ohio Constitution.

(b) If a finding under division (A)(3)(a) of this section is made by the
court that has jurisdiction over the case, then the court shall determine whether the plaintiff has
failed to provide sufficient evidence to support the plaintiff’s cause of action or the right to relief
under the law that is in effect prior to the effective date of this section.

(c) If the court that has jurisdiction of the case finds that the plaintiff has
failed to provide sufficient evidence to support the plaintiff’s cause of action or right to relief
under division (A)(3)(b) of this section, the court shall administratively dismiss the plaintiff’s
claim without prejudice. The court shall maintain its jurisdiction over any case that is
administratively dismissed under this division. Any plaintiff whose case has been
administratively dismissed under this division may move to reinstate the plaintiff’s case if the
plaintiff provides sufficient evidence to support the plaintiff’s cause of action or the right to
relief under the law that was in effect when the plaintiff’s cause of action arose.

(B) If the defendant in an action challenges the adequacy of the prima-facie evidence of
the exposed person’s physical impairment as provided in division (A)(1) of this section, the court
shall determine from all of the evidence submitted whether the proffered prima-facie evidence
meets the minimum requirements specified in division (B), (C), or (D) of section 2307.92 of the
Revised Code. The court shall resolve the issue of whether the plaintiff has made the prima-facie
showing required by division (B), (C), or (D) of section 2307.92 of the Revised Code by
applying the standard for resolving a motion for summary judgment.

(C) The court shall administratively dismiss the plaintiff’s claim without prejudice upon a
finding of failure to make the prima-facie showing required by division (B), (C}, or (D) of
section 2307.92 of the Revised Code. The court shall mainiain its jurisdiction over any case that
is administratively dismissed under this division. Any plaintiff whose case has been
administratively dismissed under this division may move to reinstate the plaintiff’s case if the
plaintiff makes a prima-facie showing that meets the minimum requirements specified in division
(B), (C), or (D) of section 2307.92 of the Revised Code. :
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Sec. 2307.94,

(A) Notwithstanding any other provision of the Revised Code, with respect to any
asbestos claim based upon a nonmalignant condition that is not barred as of the effective date of
this section, the period of limitations shall not begin to run until the exposed person has a cause
of action for bodily injury pursuant to section 2305.10 of the Revised Code. An asbestos claim
based upon a nonmalignant condition that is filed before the cause of action for bodily injury
pursuant to that section arises is preserved for purposes of the period of limitations.

(B) An asbestos claim that arises out of a nonmalignant condition shall be a distinct cause
of action from an asbestos claim relating to the same exposed person that arises out of asbestos-
related cancer. No damages shall be awarded for fear or risk of cancer in any tort action asserting
only an asbestos claim for a nonmalignant condition.

(C) No settlement of an asbestos claim for a nonmalignant condition that is concluded
after the effective date of this section shall require, as a condition of settlement, the release of
any future claim for asbestos-related cancer.

kkk

Sec. 2307.96.

(A) If a plaintiff in a tort action alleges any injury or loss to person resulting from
exposure to asbestos as a result of the tortious act of one or more defendants, in order to maintain
a cause of action against any of those defendants based on that injury or loss, the plaintiff must
prove that the conduct of that particular defendant was a substantial factor in causing the injury
or loss on which the cause of action is based.

(B) A plaintiff in a tort action who alleges any injury or loss to person resulting from
exposure to asbestos has the burden of proving that the plaintiff was exposed to asbestos that was
manufactured, supplied, installed, or used by the defendant in the action and that the plaintiff’s
exposure to the defendant’s asbestos was a substantial factor in causing the plaintiff’s injury or
loss. In determining whether exposure to a particular defendant’s asbestos was a substantial
factor in causing the plaintiff’s injury or loss, the trier of fact in the action shall consider, without
limitation, all of the following:

(1) The manner in which the plaintiff was exposed to the defendant’s asbestos;

(2) The proximity of the defendant’s asbestos to the plaintiff when the exposure to
the defendant’s asbestos occurred;

(3) The frequency and length of the plaintiff’s exposure to the defendant’s
asbestos;

(4) Any factors that mitigated or enhanced the plaintiff's exposure to asbestos.
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(C) This section applies only to tort actions that allege any injury or loss to person
resulting from exposure to asbestos and that are brought on or after the effective date of this
section.

kK
ik
SECTION 3.
(A) The General Assembly makes the following statement of findings and intent:

(1) Asbestos claims have created an increased amount of litigation in state and
federal courts that the United States Supreme Court has characterized as “an elephant mass” of

cases.

(2) The current asbestos personal injury litigation system is unfair and inefficient,
imposing a severe burden on litigants and taxpayers alike. A recent RAND study estimates that a
total of fifty-four billion dollars have already been spent on asbestos litigation and the costs
continue to mount, Compensation for asbestos claims has risen sharply since 1993. The typical
claimant in an asbestos lawsuit now names sixty to seventy defendants, compared with an
average of twenty named defendants two decades ago. The RAND Report also suggests that at
best, only one-half of all claimants have come forward and at worst, only one-fifih have filed
claims to date. Estimates of the total cost of all claims range from two hundred to two hundred
sixty-five billion dollars. Tragically, plaintiffs are receiving less than forty-three cents on every
dollar awarded, and sixty-five per cent of the compensation paid, thus far, has gone to claimants
who are not sick.

(3) The extraordinary volume of nonmalignant asbestos cases continue to strain
federal and state courts.

(a) Today, it is estimated that there are more than two hundred thousand
active asbestos cases in courts nationwide, According to a recent RAND study, over six hundred
thousand people have filed asbestos claims for asbestos-related personal injuries through the end
of 2000.

(b) Before 1998, five states, Mississippi, New York, West Virginia, Texas,
and Ohio, accounted for nine per cent of the cases filed. However, between 1998 and 2000, these
same five states handled sixty-six per cent of all filings. Today, Ohio has become a haven for
asbestos claims and, as a result, is one of the top five state court venues for asbestos filings.

(c) According to testimony by Laura Hong, a partner at the law firm of
Squire, Sanders & Dempsey who has been defending companies in asbestos personal injury
litigation since 19835, there are at least thirty-five thousand asbestos personal injury cases
pending in Ohio state courts today.

(d) If the two hundred thirty-three Ohio state court general jurisdictional
judges started trying these asbestos cases today, Ms. Hong noted, each would have to try over
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one hundred fifty cases before retiring the current docket. That figure conservatively computes to
at least one hundred fifty trial weeks or more than three years per judge to retire the current
docket.

(e) The current docket, however, continues to increase at an exponential
rate. According to Judge Leo Spellacy, one of two Cuyahoga County Common Pleas Court
judges appointed by the Ohio Supreme Court to manage the Cuyahoga County case management
order for asbestos cases, in 1999 there were approximately twelve thousand eight hundred
pending asbestos cases in Cuyahoga County. However, by the end of October 2003, there were
‘over thirty-nine thousand pending asbestos cases. Approximately two hundred new asbestos
cases are filed in Cuyahoga County every month.

(4) Nationally, asbestos personal injury litigation has already contributed to the
bankruptcy of more than seventy companies, including nearly all manufacturers of asbestos

textile and insulation products, and the ratio of asbestos-driven bankruptcies is accelerating.

(a) As stated by Linda Woggon, Vice President of Governmental Affairs
of the Ohio Chamber of Commerce, a recent RAND study found that during the first ten months
of 2002, fifteen companies facing significant asbestos-related liabilities filed for bankruptey and
more than sixty thousand jobs have been lost because of these bankruptcies. The RAND study
estimates that the eventual cost of asbestos litigation could reach as high as four hundred twenty-
three thousand jobs. '

(b) Joseph Stiglitz, Nobel award-winning economist, in “The Impact of
Asbestos Liabilities on Workers in Bapkrupt Firms,” calculated that bankruptcies caused by
asbestos have already resulted in the loss of up to sixty thousand jobs and that each displaced
worker in the bankrupt companies will lose, on average, an estimated twenty-five thousand to
fifty thousand dollars in wages over the worker’s career, and at least a quarter of the accumulated
pension benefits.

(¢) At least five Ohio-based companies have been forced into bankruptcy
because of an unending flood of asbestos cases brought by claimants who are not sick.

(d) Owens Corning, a Toledo company, has been sued four hundred
thousand times by plaintiffs alleging asbestos-related injury and as a result was forced to file
bankruptcy. The type of job and pension loss many Toledoans have faced because of the Owens
Corning bankruptcy also can be seen in nearby Licking County where, in 2000, Owens Corning
laid off two hundred seventy-five workers from its Granville plant. According to a study
conducted by NERA Economic Consulting in 2000, the ripple effect of those losses is predicted
to result in a total loss of five hundred jobs and a fifteen-million to twenty-million dollar annual
reduction in regional income.

(¢) According to testimony presented by Robert Bunda, a partner at the
firm of Bunda, Stutz & DeWitt in Toledo, Chio who has been involved with the defense of
asbestos cases on behalf of Owens-Illinois for twenty-four years, at least five Ohio-based
companies have gone bankrupt because of the cost of paying people who are not sick. Wage
losses, pension losses, and job losses have significantly affected workers for the bankrupt
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companies like Owens Corning, Babcox & Wilcox, North American Refractories, and A-Best
Corp.

(5) The General Assembly recognizes that the vast majority of Ohio asbestos
claims are filed by individuals who allege they have been exposed to asbestos and who bave
some physical sign of exposure to asbestos, but who do not suffer from an-asbestos-related
impairment. Eighty-nine per cent of asbestos claims come from people who do not have cancer.
Sixty-six to ninety per cent of these non-cancer claimants are not sick. According to a
Tillinghast-Towers Perrin.study, ninety-four per cent of the fifty-two thousand nine hundred
asbestos claims filed in 2000 concerned claimants who are not sick. As a result, the General
Assembly recognizes that reasonable medical criteria are a necessary response to the asbestos
litigation crisis in this state. Medical criteria will expedite the resolution of claims brought by
those sick claimants and will ensure that resources are available for those who are currently
stated by Dr. James Allen, a pulmonologist, Professor and Vice-Chairman of the Department of
Internal Medicine at The Ohio State University, the medical criteria included in this act are
reasonable criteria and are the first step toward ensuring that impaired plaintiffs are
compensated, In fact, Dr. Allen noted that these criteria are minimum medical criteria. In his
clinical practice, Dr. Allen stated that he always performs additional tests before assigning a
diagnosis of asbestosis and would never rely solely on these medical criteria.

(6) The cost of compensating exposed individuals who are not sick jeopardizes
the ability of defendants to compensate people with cancer and other serious asbestos-related
diseases, iow and in the future; threatens savings, retirement benefits, and jobs of the state’s
current and retired employees; adversely affects the communities in which these defendants
operate; and impairs Ohio’s economy.

(7) The public interest requires the deferring of claims of exposed individuals who
are not sick in order to preserve, now and for the future, defendants’ ability to compensate people
who develop cancer and other serious asbestos-related injuries and to safeguard the jobs,
benefits, and savings of the state’s employees and the well being of the Ohio economy.

(B) In enacting sections 2307.91 to 2307.98 of the Revised Code, it is the intent of the
General Assembly to: (1) give priority to those asbestos claimants who can demonstrate actual
physical harm or illness caused by exposure to asbestos; (2) fully preserve the rights of claimants
who were exposed to asbestos to pursue compensation should those claimants become impaired
in the future as a result of such exposure; (3) enhance the ability of the state’s judicial systems
and federal judicial systems to supervise and control litigation and asbestos-related bankruptcy
proceedings; and (4) conserve the scarce resources of the defendants to allow compensation of
cancer victims and others who are physically impaired by exposure to asbestos while securing
the right fo similar compensation for those who may suffer physical impairment in the future.

SECTION 4.

1t &< % ki

(A) As used in this section, “asbestos,” “asbestos claim,” “exposed person,” and
“substantial contributing factor” have the same meanings as in section 2307.91 of the Revised
Code.

-14- Page A-51



(B) The General Assembly acknowledges the Supreme Court’s authority in prescribing
rules governing practice and procedure in the courts of this state, as provided by Section 5 of
Article IV of the Ohio Constitution.

(C) The General Assembly hereby requests the Supreme Court to adopt rules to specify
procedures for venue and consolidation of asbestos claims brought pursuant to sections 2307.91
to 2307.95 of the Revised Code.

(D) With respect to procedures for venue in regard to asbestos claims, the General
Assembly hereby requests the Supreme Court to adopt a rule that requires that an asbestos claim
meet specific nexus requirements, including the requirement that the plaintiff be domiciled in
Ohio or that Ohio is the state in which the plaintiff’s exposure to asbestos is a substantial
contributing factor.

(E) With respect fo procedures for consolidation of asbestos claims, the General
Assembly hereby requests the Supreme Court to adopt a rule that permits consolidation of
asbestos claims only with the consent of all parties, and in absence of that consent, permits a
court to consolidate for trial only those asbestos claims that relate to the same exposed person
and members of the exposed person’s household.

SECTION 5.

It is the intent of the General Assembly in enacting section 2307.96 of the Revised Code in this
act to establish specific factors to be considered when determining whether a particular
plaintiff’s exposure to a particular defendant’s asbestos was a substantial factor in causing the
plaintiff’s injury or loss. The consideration of these factors involving the plaintiff’s proximity to
the asbestos exposure, frequency of the exposure, or regularity of the exposure in tort actions
involving exposure to asbestos is consistent with the factors listed by the court in Lohrmann v.
Pittsburgh Corning Corp. (4th Cir. 1986), 782 F.2d 1156. The General Assembly by its
enactment of those factors intends to clarify and define for judges and juries that evidence which
is relevant to the common law requirement that plaintiff must prove proximate causation. It
recognizes this section’s language is contrary to the language contained in paragraph 2 of the
Syllabus of the Ohio Supreme Court in Horforn v. Harwick Chemical Corp. (1995}, 73 Ohio
St.3d 679. However, the General Assembly also recognizes that the courts of Ohio prior to the
Horton decision generally followed the rationale of the Lohrmann decision in determining
whether plaintiff had submitted any evidence that a particular defendant’s product was a
substantial cause of the plaintiff’s injury in tort actions involving exposure to certain hazardous
or toxic substances, and that the Lohrmann factors were of great assistance to the trial courts in
the consideration of summary judgment motions and to juries when deciding issues of proximate
causation. The General Assembly further recognizes that a large number of states have adopted
this standard. It has also held hearings where medical evidence has been submitted indicating
such a standard is medically appropriate and is scientifically sound public policy. The LoArmann
standard provides litigants, juries, and the courts of Ohio an objective and easily applied standard
for determining whether a plaintiff has submitted evidence sufficiént to sustain plaintiff’s burden
of proof as to proximate causation. Where specific evidence of frequency of exposure, proximity
and length of exposure to a particular defendant’s asbestos is lacking, summary judgment is
appropriate in tort actions involving asbestos because such a plaintiff lacks any evidence of an

-15- Page A-52



essential element necessary to prevail. To submit a legal concept such as a “substantial factor” to
a jury in these complex cases without such scientifically valid defining factors would be to invite
speculation on the part of juries, something that the General Assembly has determined not fo be
in the best interests of Ohio and its courts.

SECTION 6.

If any item of law that constitutes the whole or part of a section of law contained in this act, or if
any application of any item of law that constitutes the whole or part of a section of law contained
in this act, is held invalid, the invalidity does not affect other items of law or applications of
items of law that can be given effect without the invalid item of law or application. To this end,
the items of law of which the sections contained in this act are composed, and their applications,
are independent and severable.

xRE
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COUNSEL FOR APPELLANT
INTERNATIONAL MINERALS AND
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(MALLINCKRODT)

Timothy M. Fox (0038976}
Charles R. Janes (0013138)
ULMER & BERNE LLP

88 East Broad Street

Suite 1600
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Phone:(614) 229-0000
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Email: tfox{@ulmer.com
Email: cjanes@ulmer.com
and

Jamies N. Kline (0007577)
Kurt S. Siegftied (0063563)
Robert E. Zulandt, ITI (0071497)
Sally A. Jamieson (0072786)
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Skylight Office Tower
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NOTICE
On January 4, 2007, appellants filed a mofion in the Fourth District Court of Appeals
to certify a conflict between the Fourth District’s opinion in-Ackison v, Anchor Packing Co., et
al., 4™ Dist, No. 05CA46, 2006-Ohio-7099 (attached as Exhibit A) and theTQelfth District
Court of Appeal's decisions in Wilson v. AC & §, Jnc. 12" Dist. No. CA2006:03-056, 2006-
Ohio-6704 (attached as Exhibit BY; Staley v. AC&S, fnc., 12" Dist. No, CA2006-06-133, 2006-
— —Ohio~7033(attached as Bxhibit C);-and Staklheber v. Du Quebec, Ltee, 12™ Dist. No. CA2006-

(6-134, 2006-Ohio-7034 (attached as Exhibit D).! OnFebruary 28, 2007, the Fourth District
granted appellants’ motion and certified a conflict. (A copy of the Order certifying a conflict is
attached as Exhibit E), In particular, the Fourth District certified the following issue: “Can R.C.
2307.91, 2307.92 and 2307.93 be applied to cases already pending on September 2, 20047
Appellants therefors submit this notice in compliance with Supreme Court Practice Rule TV.

Respectfully submitted,

Lihoid 9. S hitc

Richaxd D, Schvster (0022813)

Nina I Webb-Lawton (6066132)

VORYS, SATER, SEYMOUR AND
PEASELLF

52 East Gay Sireet |
Columbus, OH 43216-1008

Tel.: (614) 464-5475

Fax: (614) 719-4955

COUNSEL FOR APPELLANTS

H.B. FULLER CO., INDUSTRIAL
HOLDINGS CORP., UNION CARBIDE
CORP., AMCHEM PRODUCTS, INC,,
AND CERTAINTEED CORP.

! Appeliants filed r discretionary appeal in this Court in connection with the above-captioned case on Febtuary 5,
2007. That appeal was assipned Case No. 2007-0219. In addition, a natice of appellants’ motion to certify 4
conflict was filed with this Court on Februaty 3, 2007, i
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INC.

)

Kevin C, Alexandersen (0037312) \
John A. Valenti (0025485)

Colleen A, Mouinicastle (0069588)
Holly Olarcznk-Smith (0073257)
Gallagher Sharp

Sixth Floor — Bulkley Building

1501 Euclid Avenue

Cleveland, Ohio 44115

Phone: (216) 241-5310

Fax: (216) 241-1608
kalexandemen@gaﬂaghersharp com

muountcastle@gallaghershntp commn
holarzcuk-smith@gallaghershaip.com.
www.gallaghersharp.com

COUNSEL FOR APPELLANTS
BEAZER EAST, INC. AND
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COMPANY
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T:moth . Fox (0038976}
Charles R. Janes (0013138)
ULMER & BERNE LLP

88 East Broad Street

Suite 1600

Columbus, Ohio 43215
Phone:(614) 229-0000
Fax:(614) 229-0001

Email: tfox@ulmer.com
Erail; cjanes@uimer.com
and

James N, Kline (0007577)
Kurt S. Siegfried (0063563)
Robert B, Zulandt, TT (0071497)
Sally A, Jamieson (0072786)
ULMER & BERNE LLP
Skylight Office Tower

1660 West 2™ Street

Suite 1100

Cloveland, Ohio 44113-1448
Phone: (216) 583-7000

Fax: (216) 583-7001

Email: jklinc@ulmer.com
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Bmail: ksiegfried@ulmer.com
Frmail: rzulandt@ulmer.com
Bmail: sjamieson@ulmer.com

COUNSEL FOR APPELLANT
GEORGIA-PACIFIC LLC, F/K/A
GEORGIA-PACIFIC
CORPORATION.

Regifald 8. Kramer (0024201)
OLDHAM & DOWLING

195 South Main Street, Suite 300
Akron, OH 44308-1314

Phone: (330) 762-7377

Fax: (330) 762-7390
tkramer@oldham-dowling.com

COUNSEL FOR APPELLANTS
GENERAL ELECTRIC COMPANY
AND CBS CORPORATION, A
DELAWARE CORPORATION, F/K/A
VIACOM, INC., SUCCESSOR BY
MERGER TO CBS CORPORATION,
A PENNSYLVANIA

" CORPORATION F/K/A
WESTINGHOUSE ELECTRIC
CORPORATION

Rebecca C, Sechrist (0036825)
BUNDA STUTZ & DEWTIT, PLL
3295 Levis Commons Blvd,
Pemrysburg, Chio 43551

Phone: (419) 241-2777

Fax: (419) 241-4697

COUNSEL FOR APPELLANT
OWENS-ILLINOIS, INC.

Thomas L. Bagen (0014175)
Chiristine Carey Steele (0055288)
BAGEN & WYKOFF CO., L.P.A.
2349 Victory Parkway

Cincinnati, OH 45206

Phone: (513) 621-7600

Fax: (513) 455-8246
ewhco@fuse.net

COUNSEL FOR APPELLANT
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David L. Day (0020706)

DAVID L. DAY, LPA

380 South Fifth Street, Suite 3
Columbus, OH 43215

Phone: (614) 221.2993

Fax: (614) 221-2307
DavidLDay@aol.com

COUNSEL FOR APPELLANT
JOHN CRANE, INC.
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CERTIFICATE OF SERVICE

I certify that a copy of this Notice of Certified Conflict was sent by first-class
U.S. mail, postage prepaid, this 8¢k day of March, 2007 to:
Richard E. Reverman, Esq.

Young, Reverman & Mizzei Co., LP.A.
1014 Vine Street, Suite 2400

COUNSEL FOR APPELLEE
LINDA ACKISON

Kurtis A. Tunneil
Anne Marie Sferra
Bricker & Bekler, LLP
100 South Third Street
Columbus, Ohio 43215

COUNSEL FOR AMICI CURTAE,

OHIO MANUFACTURERS’ ASSOCIATION,
NATIONAL FEDERATION OF INDEPENDENT
BUSINESS/OHIO, OHIO CHAMBER OF
COMMERCE, OHIO ALLIANCE FOR CIVIL .
JUSTICE, AND OHIO CHEMISTRY TECHNOLOGY

Richard D. Schuster (0022813)

03/082007 Columbus 0112125
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c

- Ackison v. Anchor Packing Co.Ohio App. 4

Dist. 2006,

CHECK ORIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LBGAL AUTHORITY. _

Court of Appeals of Chio,Fourth Disttict, Lawrence

Geperal “Refractories  Compeny;  (8)
Mefropolitan Life Insurance Coriipany; (9)
Mionesota Mining and Manufactucing
Company; (i0) Ohio Valley Insulating
Co., Inc.; (11) Owens-lllinois Comporation,
Inc, (12} Rapid-American Corp; (13)
Union Boiler Company; (14} Viacom, Inc.;

County.
LINDA ACKISON, 55 Administratiix of the Estate
of Danny Ackison, Plaintiff-Appellant,
v.
ANCHOR PACKING CO., et al,,

Defendants- Appellees.
No. 05CA46.

Decided Dec. 20, 2006.

Givil Appeal fiom Contmon Fleas Court,

Richird E, Revemian and Kelly W, Thye,
Cmcinnati, OH, for eppellait,

Bobin E. Harvey and Angela M. Hayden,
Cincinnati, OH, for appellees Georgia Pacific.N!

FN1. Tho romsining cownsel for eppellees

is to numerous fo kst in the caption,
Instead, we included them in ths appendix,

Jim Petro, Ohic Attorney Generaf, and Holly F.
Hhnt, Assistant Atiomey General, Columbus, OH,
amicus curiae,

PER CURIAM.

*1 {4 1} This is sn appeal from a Lawrence
County Common Pleag Coutt judgment in favor of
Anchor Packing Company and numigrous other
cntitics, N2 defendants below and appellees herein.

FN2, The other defondants ave: (1) Beazer
Bast, Inc.; () Clark Industrial Insulation
Co.; (3} Crown Cork and Seal Company,
Ino,; (4) CSR Limited; (5) Foscco, Inc.; (6)
Foster Wheeler Encrgy Corporation; (7)

{IS) RE. Kramig, Inc.; (I6) McGiew
Construction  Compdny, Inc; (17)
McGraw/Kokoging, Inc.; (18) Frak W,
Schaeffer, Inc.; (19) Tnteimational Miversls
and Chmnic_nl Cmpomhon, {20) Geotge P.
Beintjes Company; - (21) Infernitiona]
Chiemicals Company; (22) General Electric
Company;  (23)  Georgia  Pacific
Corporation; (24) Uniroyal Holding, Inc.;
{25) John Crane, Inc; (26) Amichem
Prodicts, Tnc; (27} Certainteed Cotp;
(28) Datia Corp; (29) Marcmiont Coxp
(30) Pfizer, Inc.; (31) Quigley Co,, Tric .
{32) Union (htb:de Chemical and Plas‘lics
Co., Tno; (33) Gadack, Inc; (34) AW,
Chesterton Co.; (35) Mobile Oil Carp, aka
Mobil Qil Corp (36) Wheoler Protectlvc
Appargl, Inc (37) Inpersoll-Rand
Company; (38) DB. FRiley, Inc; (39)
Allied Corpotation; (40) Lincoln Blectnc
Co.; (41) Wagner Eleetric Comipany; (42}
Alrco, Inc; (43) Hobaet Brothers
Company; (44) Asarco, Tuc.; (45) Cleaver
Brooks Company; (46) Ummyal Inc; (47)
HB, Puller Co.; (48) Norion Company;
(49) Fndustrial Holdmgs Company; (50)
Bigelow Litpak Company; {51) John Doe

1 throngh 100, '

*1 (§ 1) Linda Ackizon, as administratrix of the
estate of Danny Ackison, docéased, and Linda
Ackison, individually, plaintifs below and
appellatits hexein, raise the following assignments of
errar for revigw:

*] FIRST ASSIGNMENT OF BERROR:

* “THE TRIAL COURT ERRED IN RULING
THAT AN ‘OTHER CANCER' AND

@ 2007 Thomson/West, No Claim to Oxig. U.S. Govt. Works.
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ASBESTOSIS DIAGNOSIS HAS TO BE
DIAGNOSED BY A COMPEITENT MEDICAL
AUTHORITY AS R.C. 2305.10 A8 [SIC] HB.
292, R.C. 230792, R.C. 2307 .93, R.C. 2307.94,

AND THEIR PROGENY ARE
UNCONSTITUTIONAL WHEN APPLIED
BETROACTIVELY.”

*1 SECOND ASSIGNMENT OF ERROR:
%1 “THE TRIAL COURT ERRED IN RINDING
THAT H.B. 292, R.C. 2307.92, RC. 2307.93, R.C.

230794, AND ITS PROGENY REQUIRES
PLAINTIFFS-APPELLANTS —TO  MEET ¢
PRIMA. FACIE CASE FOR BOTH AN
'ESOPHAGEAL CANCER AND ASBESTOSIS
CLAIM.*

*1 THIRD ASSIGNMENT OF ERROR:

1 “fHB TRIAL COURT ERRED IN FINDING
THAT R.C. 2307.92(D) SETS FORTH CERTAIN
MINIMUM REQUIREMENTS FOR BRINGING
OR MAINTAINING A TORT ACTION
ALLEGING AN ASBESTOS CLAM THAT IS
BASED UPON WRONGFUL DEATH AND
THAT THESE REQUIREMENTS APPLY NO
MATIER WHAT THE UNDERLYING DISEASE.

*1 {§ 3% This case centers around appellsnts’

gbility te pursue 1recovery for  alleged
asbéstog-refated injuriss and whether
recently-eoncted H.B, 292 governs appellants'
claims. On May 35, 2004, appellants filed a
multi-plaintiff, seventy-cight page complaint against
appeflees alloging vavious asbestos-related injuries.
On September 2, 2004, HB, 292 became effective.
The legislation rvequires a plaintff “in any tort
action who alleges an asbestos claim [to] file * * ¥z
writttn teport and supporting fest resulis
constituting prima-facie evidence of the exposed
person's phiysical mnpamnmt ﬂ]at meets the

2307.92(B), (C’), at (D) ], whlche\?er is appllcablm”
The stabtie also applies to cases that are pending on
the legislation's effective date, The statute requircs
plaintiffs with cases pending before the effective
day to submit, within one bundied twenty days
following the effective date, evidence sufficient to
meet the R.C. 2307.92 prima facie showing
requirement,

mbestos-telnted c]amls 'I'he statute reqlﬂms each of

¥] [§ 4} RC. 2307.92 specifies three fypes of
plaintiffs who mnst establish a prima-facie showing:
(1) plaintiffs alleging an asbestos claim based on a
nonmalignant condition; {2) plaintiffs alleging an
asbestos claim based upon lung cancer of an
exposed person who is a smicker; wnd (3) plaintiffs
alleging an asbestos claim that is based upon a
wrongful death. See R.C. 2307.92(B), (C), aud (D).
The statwle does mot cpecifically requite a
prima-facie showing regarding other

onmpetent medical wthnrity" has, inter alin,
disgiiosed en  asbestos-related  injury. R.C,
2307.91(Z) defines “competent medical suthority”
g follows:

%3 “Competent medical authority” means & medical
doctor who is providing a dirgnosls for purposes of
constttuhng prima-facie evidence of an exposed
person’s  physical impaitment {hat meets the
réquiternents specified in (R.C. 2307.92] and who
meets the following requirements:

*2 (1) The medical doctor is a board-certified
futginiat, pulmonary  specialist, oncologist,
puthiologist, or occupauonal medicine specialist.

*) (2) The medical docter is actually treating or has
treated the exposed person and has or had a
doctor-patient relationship with the person.

*2 (3} As the basis for the diagnosis, the medical
doctor bias fot xelied, in whole or in pari, on any of
the following:

*2 (a} The reports or opiniona of any doctor, clinic,
laboratory, or testing company that performed en
¢xamiination, test, or screcning of the claimani's
medical condition in  violatton of any law,
reg‘ulation, Heensing requirement, ot medical code
of prdctice of the state in which that examination,
test, or screening was conduoted,

*] (b) The repotis or opinions of any doctor, clinic,
Iabouhory, or testmg company that pexformed an
exgminatio t eeniilg of the clainiant's

medical condmon that wias conducted without
clearly establishing a doctor-patient relationship
with the claimant or medical pepsoumel involved in
the examination, test, or screening process;

*2 (¢) Tho reports or opinions of any dostor, clinde,
laboritory, or testing company that performed an
cxamination, test, or scieening of the claimant's
medical condition that required ibe claimant o

© 2007 ThomsonWest, No Claim to Orig, U.8, Govt. Works,

Page A-66




‘Slip Copy

Page 3

Slip Copy, 2006 WL 3861073 (Ohio App, 4 Dist.), 2006 -Ohio- 7099

(Cite as: Slip Copy}

agres to retain the legal services of the law firm
sponsoring the examination, test, or screening.

*3 (4} The medical doctor spends not mote than
twenty-five per cent of the medical doctor's
professiona] practice time in providing consulting
or cxpert services in comnection with sctmal or
potential tort sctions, and the medical doctor'y
medical group, professional corpordtion, clinic, of
other effiliated group catns pol more then twenty
per cent of its yevenue from providing those
services.

anthority oamst inform ths plaintiff that his injory is
related to asbestos exposure; (2) R.C. 2307.92(D)
gets forth certaln mininmun  tequitemients for
bringing or maintaining a tort action alleging an
asbestos claim that is based upon a wrongful death
and they apply no matter what plaintiff alleges is the
underlying disease; (3) R.C. 2307.92(B) scts forth
misimiim requirements for maintainmg a tort action
alleging an ashestos claim based on a non-malignant
coadition; (4) R.C. 2307.93(A)3)(s) provides that

*2 {{ 5} In an attcmpt to set foith a prima facie
case, appellants stated: “Dauny R. Ackinson's {sic P
] radiological zeport diagmosed ulcerated distal
esophapus cancer. A B-Read report showed small
epacities of profusion 0/ in the mid and lower lung
zones bilatemally and  circumscribed  pleural
thickening. Mr, Ackinson alto signed an affidavit
wherein he testifics he has worked with or in the
vicitiity of asbestos containitg. products and recalls
the cutting, handling and application of asbestos
.containing prodints which produced visiblo dust to
which he waa cxposed and inhaled. Mr. Ackinsom's
deathi certificate stetes that his cause of death was
cangestive heart failure and aortic stenosis. The
evidence of ulcerated distel csophagus cancer in
Mr. Ackinson's throat is proof that asbestos was o
substantial contributing factor to Mr. Ackinson's
esophageal cancer diagnosis.” Appellants also
ssgerted that applying H.B. 292 to their cause of
action would be unconstitutionzlly retraactive and
that it docs not specifically apply to an esophageal
cancer claim.

FN3. Appellants misspelled  Ackison's
pame throughout the foregoing paragraph
a8 contaibed jn “Plaintiflf Danny Ackison's
Motion to Prave Plaintiffy' Prima Facie
Case Under R.C. 2307 and Motion for
Trial Setting.”

*3 {§ 6} The trial cowt denied appellants’ “motion
fo prove yrima facic case nnder R.C. 2307 and
motion for trial setting.” The court determined: (1)
R.C. 2305.10 requires that for en asbestos-related
cause of action to accrus, a competent medical

the provisions apply to clains that arose before the
[] [ AW =5 i st Tz

\ Gy that 3

. subgtantive htofpartyhasimpaimland

that it violates Section 28, Arficle II of the Ohio
Constitation; (5) appellant failed to mest the criteria
for maintaining & wrengful death claim wndér R.C.
230794 D)she failed to present evidence that the
decedent's death would not have occuired without
asbestos exposure; {7} appellant failed to mect the
criteria for mabitaining &h mjury claim for a
pon-malighant condition under R.C, 2307.92(B)-shs
failed to présent evidence that the decedent was
diagnoged by a comipotent medical authotity with at
least a Class 2 respiraiory impairment dind asbestosis
or diffuse pleural thickening and that the asbestosis
or diffuse pleural thickening i3 a substantial
coitiibuting ~ factor to the decedents physical
{mpadrmaent; (8) R.C. 230792 does not set forth
specific crileria for maintaining an asbestos claim
for esophageal cancer, but in order for 8 cause of
action to acciue based upon bodily injury caused by
ashestos exposure, & plaintiff must have beea
informed by competent medical authority dhat he
has an asbestos related injuty wnder R.C, 2305.10;
appellant did not present such evidence and a cause
of action for esophsgeal cancer has yet to eccrue;
ad (9) the statute dose not impair appellant's
substantive rights; instead, the staiutes define
previously undefined terms, Thus, the court
administratively dismissed appellants' claims.

#3 {47} This appezl followed.

I
*3 {] 8} In their first assignment of emor,

_appellauts assert that the trial court erred by failing

to find the asbestos-related clain Jlegislation

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Worka.
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unconstitntional becavse the legislation

*3 {f 9} retroactivaly changes the standard for
bringing a claim. Appeilants farther contend that the
trial court improperly conchuded that a “competont
miedical authority,” as H.B. 292 defines that term,
must diagnose the asbestos-related claimis for the
claims to accrue under R.C, 2305.10.

*3 {1 10} Appellees contend that the Iegislation is
not unconétitutionally retromctive. Rather, they

of faws have veceived the near universal distrust of
civillzations." Van Fossen v. Babeock & Wilcox Co,
(1988), 36 Ohio S13d 100, 104, 522 N.E.2d 489,
see, also, Landgraf v. USI Film Products (1994),
511 U.8. 244, 265, 114 S.Ct. 1483, 128 L.Bd.2d 239
{noting that ‘the pnresump'!ion againet relmactive
legislation is deeply rooted in owr

and:mhodiesalegnldoctﬂneccnhnmoldet{han
our Republic’). In recognition of the ‘possibility of
the wnjusincss of retroactive legislailon,’ Fan
Fossén, 36 Ohio St3d at 104, 522 N.E.2d 489,

argue that the statates are remtedizl and merely
define and clarify terms used in carlier legislative
enactments. Appeilees further assert that R.C.
2307.93(A)3)(a), the “savings clause,” prevents the
legislation from being declared nnconstitutionally
retroaciive. The “savings clause” providss that the
legislation does mot apply to a pending case if its

application would unconstitutionally impair a

¢laimani's vested tights iit a particular case.

*4 {1 L1} Initially, we stafe our agresment with
appeflees fhat the logislation iself is not
unconstitutionally tetroactive. RC.
2307.93(A)(3)a) provides:

*4 For amy cause of action that arises before the
effective date of this section, the provisions set forth
in divisions (B), {C}, and (D) of [R.C. 2307.92) are
to be applied vnless the cowrt that has jurisdiction
over the cese finds both of the following:

*4 (i} A substantive right of the party has been
im )

*4 (iiy That impairment ia otherwise in violation of
Section 28 of Article H, Ohio Constitwtion.

*4 Thus, beceise the legislation itself prohibits its
application if it would result in unconstitutional
tetroactivity, the legislation could not be deglared
unconstititionally retroactive.

*4 The legislature has left it open for courts to
decide, on a case-by-case basis, whether ifs
application fo cases prior to the legislation's
effective date  would be uncomstitationally
retroactive, Therefote, we limit owr review fo
whether applylng the legislation to appellant's case
would be unconstititionally retroactive.

*4 * 'Retroactive laws zud relrospoctive application

Section 28, Asticle I of the Ohio Camstitution
provides that the Gencral Assembly “shall have no
power to pass rétroactive lawsg," ’

*4 State v. Walls, 96 Ohio St3d 437,
2002-Ohio-5059, 775 N.B.2d 829, at { 9.

*4 {{ 12} The Ohio Supreme Court bas
intéipreted Section 28, Article Il of the Ohio
Constitution t0 mpan that the Ohiv General
Assembly may not pass retroactive, substantive
laws. See Smith v. Smith, 109 Qhio St3d 285,
2006-Chic-2419, 847 N.E.2d 414, at § 6; Bieler v.
Bielat (2000), 87 Ohis St.34 350. 352—353, 721
N.E.2d 28; State ex rel. Slaughter v. Tudus. Comm.
(1937), 132 Olio St 537, 542, 9 NR.2d 505
{stating that the prohibition against retroactive laws
“has reference only to laws which créate and define
substantive rights, and has no reference t0 remedial
legislation”). Generally, a substantive statuts s one
that “impairs vested tights, affects an actrued
substanlive right, or imposes new or additional
burdens, duties, oblipations, or Tabilities as o0 2
past tcansaction.” Bielar, 87 Ohio St3d at 354, In
contrast, retrodctive, remedial laws do not violate
Section 28, Axtlcle I of the Ohio Constitution, Stite
v. Cook (1998), 83 Ohio St3d 404, 411, 700
NE.2d 570; Van Fossen, 36 Olio St3d at 107.
[RJemedinl laws aro those affecting only the remedy
provided, and include laws that merely substitite a
new or more appropriate remedy for the
enforcement of an existing right™ State v Cook
(1998), 83 Okjo St3d 404, 411, 700 N.B.2d 570,
citing Van Fossen v. Babeack & Wilson Co. (1988),
36 Ohio 8t.3d 100, 107, 522 N.B.2d 489,

*S {§ 13} Thus, to determiine whether a law is
unconstitutionally retroactive, a cowt must employ

© 2007 Thomson/West, No Claim to Orig. U.S. Govt, Works.
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a two-part analysis: (1) a court mmst evalnate
whother the General Assembly intended the statute
to apply retroaclively; and (2) the cowrt must
determine whether the statnte is remedial or
substantive,

*5 {§ 14} In Walls, the courl explained the first
part of the analysis:

*5 “Becawse R.C. 148 cstablishes a presupiption
that statutes operate prospectively only, *[tThe issue
of whether a statute may constitutionally be applicd

actions at law." Van Fossen, 36 Ohio 5134 st £O7
(citations omitted); see, also, Stare v. Cook (1998),
83 Ohio St3d 404, 411, 700 NE2 570. “In
common vsage, ‘substantive’ means ‘creating and
defining tights and duties' or ‘having substance:
irivolving matiers of maejor or practical importance
to all converned[.]’ MemiamWebster's Cal]eglate
Dictionary (11 Bd.2003) 1245. A substantive Jaw ig
the ‘part of the law that creates, defines, and
reguilates the tights, duties, and powers of parties.’
Blacks Law Dictionary (7 Ed.1999) 1443." Gen.

" retrospectively does nol arise unless fhere has been
a prior determination that the General Assembly
specified that the statute so apply.’ Yar Fossen,
paragraph one of the syilabus. If thérs is no * “ *
clear indication of Tetroactive application, then the
statite may omly apply to cases which arise
subszquent to jts chachment.” “ * Id. at 106, quoting
Kiser v, Coleman (1986), 28 Ohio 5t3d 259, 262,
503 NE .24 753, If we can find, however, a *
clearly expressed lepisletive intent' thet a statite
apply retrosctively, we proceed to the second step,
which entails an analysis of whether the challenged
statute is substanfive or remedial. Cook, 83 Chip
8t.3d at 410; ses, also, Fan Fossen, paragiaph two
of the syllatms.”

*5 Walls, at 4 10. Thus, a courls inquiry into
whether & staluic may be constitutionally applied
retroactively continues only after an imitia} finding
that the General Assembly expressly intended that
the sfatute be applicd retroactively. ¥an Fossen,
paragranh two of the syllabus.

*5 {§ 15} In the case at bar, the General Assembly
did express its intemt for the legislation to apply
rotroactively. R.C, 2307.93 states that R.C. Chapter
2307 applies to cases pending as of the effective
dite of the legislation. Thms, we mmst consider
whether the Tegislation is substantive or remedial,

*5 {{ 16} “[A] statute is substentive when it docs
any of the following: hmpairs or takes away vested
rights; affects an accrued subsfantive right; imposes
new or additional burdens, duties, obligations or
liabilities as to a past tramact[on; creates a new
right out of an act which gave no right and imposed
no obligation when it occurred; creates a new right;
gives 1iso to or takes away the right to sue or defend

Blec. Lighting v. Koncellk, Franklin App, Nos.
05AP-310 and 05AP-323, 2006-Ohio-1655, &t | 21

-

*6 {f 17} Convemely, “[r] emedial laws afe those
affecting cnoly the remedy provided. These include
laws which merely substitute a new or more
appropriate remiedy for the enforcement of an
existinig right."” Vin Fogsen, 36 Ohio §t3d at 1'07
(footnotes omitted). “[Llaws which relate to
procedures  ere  ordivarily reémedial in  patore,
including ‘nules of practice, covrses of procedore
and methods of review.” Van Fassen, 36 Ohic St3d
at 108 {citatlons omitted). Remedial Iaws are “those
laws sffecing merely ‘the methods and
procedure[s] by which rights are recognized,
pmtmtedandenfotwd,mt"*ﬂmﬁghts
themselves.” ** Blelat, 87 Ohio St.3d at 354, quoting
Weil v. Taxicabs of Cincirnatl, Inc. (1942} 139
Ohio St. 198, 205, 39 N.B .2d 148; sex, also, State
v. Walls, % ‘Ohio §t3d 437, 2002-01110—5059 175
N.E.2d §29, at 15, Remedial lawa affect mﬂy the
remedy provided, and include laws that “ “merely
substitute a new or more appropriaic remedy for the
enforcement of an existing right” “ Cincirnat
School Dist. 8Bd. of Edn. v. Hamii'ton Cly. Bd. of
Revision (2001), 91 Ohio St3d 308, 36, 744
N.E.2d 751, quoting Starz v. Cook (1998), §3 Ohlo
8t.3d 404, 411, 700 N.E.2d 570; ges, also, State ex
rél. Romanz v. Elder Beerman Stores Corp., 100
Ohto §t.3d 165, 2003-Ohio-5363, 797 N.E.2d 82, at
9 15 (stating that remedial provisions are just what
the name dengies-those that affect only the remedy
provided). * ‘A siatite undertaking fo provide a
mlc of practice, a coutse of procedurc or a method
of review, {8 in ils very natime and essence a
remediel statute.’ ¥ Lewis v. Contior (1985), 21
Ohio St.3d 1, 3, 487 N.B.2d 285, quoting Miami v.
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Dapton (1915), 92 Ohic St, 215, 219, 110 N.E, 726,
“Rather fthan addressing substentive rights, °
rémedial smtutes involve procedural rights or
change fhe procedurs for effecting & remedy. They
do not, however, create substaniive righits that had
no prior existence in law or contract’ Dale Baker
Oldsmobile v, Fiat Motors of N. Am., (1986), 794
F.2d 213, 217.” Euclid v. Samlar (2001), 142 Ohio
App.3d 538, 540, 756 N.B.2d 201; see, also, State
ex rel. Kilbane v. Indus. Comm. {2001), 91 Ohio
St3d 258, 259, 744 N.E.2d 708 (“Remedial laws

substantive, retroactive law. The court rejected the
arguinent that “the new statute merely reiferates the
connen-law definition of an intentional tort * * **
Id. at 138. The cowrt explained; “if the statute works
po change in the common-law definition of
intentional tort, the exercise in determining whether
the statute applics o this case would be pointless.”
fd. “Since the now statute purports to create rights,
duties and obligations, it is (to that extent)
substantive law," I,

arc those that substitute a new or differént remedy
for the enforcement of an accrued right, as
compared to the right iteedf, and gensrally come in
the form of ‘rules of practice, courses of procedure,
or methods of review.’ ™).

*G (g 18} In Van Fa.s'sen the Ohio Sipreme Conrt
determined that R.C.  4121.80{(G) was
wnconstitwtionally retroactive. The statute provided
a definition of the term “substantially certain™: * ©
Substantially certain' means that an emsployer acts
with deliberate intent to cause an employee to suffes
injury, disease, condition, or doath.” Previously, the
Obio Supreme Court had defined substaitial
cortainty as follows: “ ‘Thus, a specific intent to
injure is not an cisentidl element of an intentional
tort where the actor procecds despite a perceived
threat of harm to others which is substantially
cortain * * * to occur * * ¥’ ¢ Jd at 108-1(9,
quoting Jones v. VIP Development Cop. (1984), 15
Chio 8t.3d 90, 95, 472 N.E2d t046. The Van
Fossen court atated that applying the new statite *
would remove appellees’ potentially viable,
court-enumeiated camse of action by imposing a
new, more difficult statutory vestriction upon
appeliees’ ability to bring the instant action.” Id. at
109. The court concluded that the stafute “removes
an employee's potential causc of action againgt his
employer by imposing a new, more difficult
standard for the ‘intent’ requirement of a workers'
componsation intentional tort than that established
[under common lawl]." Jd, paragreph four of the
syllabus, The court concladed that this was o “new
standard [that] constitute[d] a limitation, or denial
of, a substaniive right " Id

*7 {{ 19} In Kunkier, the court determined that
RC. 412180{G)(1) was an unconslitutional,

*7 {§ 20} In Cook, the court determined that the
seiual offender registration requiremnents of R.C.
Chapter 2950 were 1ot unconstithtionally
rotioactive. The court noted that “under the forther
provigions, habitual sex offenders were already
required to register with their county sheriff, Only
the frequency and duration of the registration
requirenitenls have chasiged, * * * * Further, the
pumber of eldssifications has mcreased fiom one *
* % to thres * * “* Id at 411 (citations omitted),
The court oom;hlded that “the vegisitation and
address verification provisions of R.C. Chapter
2050 are de minimis procedurs] requirements that
arc hocessary to achieve the goals of R.C. Chapter
2950." Cook, 83 Ohio St3dat 412,

*7 {1 21} In Bialas, the court concluded that R.C.
1709.08(A) and 1709.11{D) constitated “remedisl;
curative statutes that merely provide a fawiewak
by which parties to certain investment accounts can
mose readily enforce their mtent (¢ desigoate 2
pay-on-death beneficiary.” Id. a1 354, “[Tlhe
relovant provisions of R.C. Chapter 1709
remedialy recogmize, protect, and enforce the
contractual dghts of parties to certadn sccurities
investment accounts to designate a pay-un-death
beneficiary. Befors the Act, Ohio courts d:d not
consistently recognize and enforce similar

I, at 354-55. The new Iegislation “mre{d] s
conflict between the pay-on-déath registmtions
pertnitted in the Act and fhe formal requitetnents of
our Statute of Wills."” . at 356,

'w,{qzz}mme,ﬂmcounhcmmm

sefilement provisions in former R.C. 4123.65 were
a course of procedure as part of the process for
enforcing a right to receive workets compensation
end, thas, was remodial legislation. The legialature
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hiad amended R.C. 4123.65 to remove the provision
for Indusirial Commission hearings an applications
for settlement approval in State Fund clatms.

*7 {{ 23} Two Chio commoen pleas couirt cascs
have concluded that HB. 292 constitates
unconstitutional retroactive legiglation when applied
to cases pending before the legislation’s offective
date, In It Re Special Docket No. 73938, January 6,
2006, three Cuyalioga County Common Fleas Coust
judges determived that retroactively spplying H.B.

constitotes physical harm, and as such
satisfies the injury requirement for a cause
of action for negligent failure to warn or
for a strict producis liability claiin, even if
no ofher harm is caused by asbestes.
" Verbryke v. Owens-Corming  Fiberglus
Corp. (1992), 84 Ohio App.3d 388, 616
N.E2d 1162, The Verbryke court noted
fhat *even if Robert Verbryke's diseass is
asymptomatic it does not necessarily mean
he is unharmed in the sense of the

292 WOIWSWﬁ—W—ﬁmo
Constitution becsuse it requives “a plaintf who
filed his suit prior to the effective dite of the statite
to mest an svidentiary threshold that exténds above
and beyond the common law standard-the standard
that existed at the fime [the] pleintiff filed his claim,
? The court noted that Ohio commion law required *
a plintiff seeking redress for asbestos-related
injurfes * * * o shiow that asbeatos had cansed an
alteration of the linkig of the Tmig without any
requitement that he mdet cerlain medical criteria
vefore filing his claim,” (citing Jn re Cupahopa
County Asbesios Cases (1998), 127 Ohlo App.3d
358, 364, 713 N.E.2d 20),™4 and that HLB. 292
imposed new requiteinents regarding the guality of
tedical evidence to establish o prima facie
asbestos-related claim, The cout stated thist the
legislation “can retroactively eliminate the claims of
thoss plaintiffe whose right to bring suit not only
vested, but also was exercised.” Because the courf
found application of the act uncomstitutional, it
spplied R.C, 2307,93(AX3XD) wikch sfates that “in
the event a court finds the reiroactive application of
the act unconatitutional, ‘the court shall dstermine
whether the plaintif bas failed to provide snfficient
evideace o support the plaintiff's cduse of action or
the right to relief under the Iaw that is in effect prior
to the effective date of this section' “ If the
plaintifil does not meet the prior standard, the coust
should administcatively dismiiss the claims. See R.C.
2307.93(A)(3){c).

PN4. The Asbestos Cases cowt explained
the conmon taw standard as follows:

“ljp Ohbio the asbestos-related ploural
thickening or plenral plaque, which is an
alteration to the lining of e lung,

ioma
supra, at 395, 66 N.E2d at 1167."
Id. at 364,

“§ {§ 24} In Thorton v A-Best Products,
Cuyahoga  CP.  Nos.  CV-99-395724,
CV-99.386916, CV-01450637, CV-95-293526,

CV-95-293588-072, CV-95-206215,
C'V-03.499468, CV-95.293312-002,
CV-00-420647, CV-02:482141, the  conrt

concliaded that spplying H.B. 292 to the plaintiffy’
case would be unooﬁshmtomﬂy tetroactive, Thie
court determined (hat HLB. 292 is substentive, as
opposed to remedial, legislation: “[Thhe Acts
imposition of new, higher medical standands for
asbestos-releted claime is & evbsatantive alteration of
cxisting Ohio law which will bave the effect of
reirozctively elimitiating the claims of plaintiffs
whose tights to bring suit proviously vested.” While
the court concluded that applying H.B. 292 to the
plaintiff’ ocase would be unconstitotionally
retroactive, it did not declire the legislation itself
vicanstitntional. The cowt found it the
legistation cannot be unconstifutiomally retroactive
becase R.C. 230793(A)(3)(a) precludes its
application if to do so would violats Section 28,
Article II of the Ohio Constibation.

*8 {{ 1} The court rejected the defendants'
argument that the Act did pot create a new stindard
for asbestos-related claims-similar to the atgument
appellees raige in ¢he case sub jodice:

*8 *“Under R.C. 2305,10, Dofendants argue it was
the law of Ohio that an asbesios persomal injury
claim does not accruc until the plajntiff has
developed an asbestos-related bodily injury and has
been told by ‘competent medical authiority’ that his
injury was caused by his exposure to asbestos,
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However, in [982 the legislatave did not define the
terms ‘competent niedical authority’ and ‘injury’
in R.C, 2305.10. Defendants argne that the Act docs
not chango the requirements for the accrual of an
asbestos-related injury. Rather, the Act estmblishes
minimum  medical requirements and prima  facie
provisions to provide definitions and substantive
standards For the provisions incledsd by the
legislatore in R.C, 2305,10.”

3 Tnt yojectin s argy he ¢
noted that HB. 292 requires ﬂm dlagnosm of a”
competent tnedical anthority” end provides a
specific deflnition of that phrase. “In contrast, R.C,
230510 does not define - ‘competent medical
authority.” In the absence of a statutory definition,
that meaning ic supplied by cormmen wsage and
comimon law.” The court noted that no definition
exisie in the case law and thus, HB, 292 requires
medical experts “to ‘jump additional Inodles'
before thiey are pexmitted to walk into court.”

*8 {f 26} In the case at bar, applying R.C
Chapter 2307 to appelianis’ cawse of action would
remove their polnntinlly vigble, common law cause
of action by imposing a new, were difficult
statutory slandard upoen theix ability fo maintain the
asbestos-related claims, The statute xequires a
plaintiff filing certsin asbestos-related olaims to
preseit “competent niedical anthority”™ to cstablish a
prima facle cave. The statute specifically definos “
competent medical authority” and places limits on
who qualifies as “competent medical authority.”
Previously, no Ohio court had placed smmch
restrictions on what constituted competent medical
authority. Instead, counts generally accepred
-medical anthority that complied with the Rules of
Evidence. This represents & change in the law, nof
mmplyachangempmccdmcutmﬂmmncdy
provided. Therefore, the change i3 substantive and
applying R.C. Chapter 2307 to appellants'
asbestos-related claims would be unconstitutional,
The legislation cicates a new standard for
maintaining an ashestos claim that was pending
before the legislation’s effective date and prokibits
appellants from maintaining this cause of action
unless they comply with the new stalutory
requirements. Because these requirements represert

a substantive change in the law, they are not msre
remiedial requirements, Inatead, they are substantive
changes and may not be constitutionally applied
reiroactively, However, because the legislation
contains a savings provision, the legislation itself is
not unconstitutional. . Thus, we conclude that
epplying HB. 292 to appellants asbestos-related
claims would be an unconstitationally retroactive
epplication.

*9 {1 27} Wc. dlsagree with appellees’ assertion
Exic embly, b '

slmply "clanﬁed" the law  iegarding
acbestos-related Hitigation and R.C. 2305.10. Tn
Nationwide Mut. Ins. Co. v. Kidwell (1996), 117
Ohio App.3d 633, 642-643, 691 N.B.2d 309, we
observed fhat the Genéral Asseifibly has the
authority to clarify its prior acts. Ses Martin v
Martin (1993), 66 Ohio St.3d 110, 609 N.B.2d 537,
fn. 2; Ohte Hosp. Assn. v, Ohio Dept. of Hum
Serv, (1991}, 62 Chio St.3d 97, 579 NE.2d 695, fu,
4; State v. Johnson {1986), 23 Ohlo St3d 127, 131,
491 N.B.2d 1138; Hedring v. Wylie (1962) 173
Ohio St. 221, 224, 130 N.B.2d 921. We explained:

*9 “When the Obio General Assembly clarifies a
prior Act, there is no question of rétroactivity, If,
however, the clarification substantially alters
subttantive rights, any atbemipt to make the
clarification apply refroactively violates Section 28,
Anticle Tf, Ohio Constitution, In Hearing [v.
(I962), 173 Ohio St. 221, 224, 180 N.E.2d 921],
the coutt wrote as follows:

*9 ‘Appellec has argued that the change made by
the General Assembly in Section 4123.01, Revised
Code, wad not an amendment but wes mercly a
clanﬁcatmn of what the General Assembly had
always considered the Iaw to be, There is, therefore,
according to  appellse, a0 question of
refroactiveness so far as the application of the
amendment to this action is concerned.

*9 With this contention we cannot agree, The
General Assembly was awars of the decismns of
this court interpreting the word, “injury .* Those
interpretations defined substaotive tights given to
the injured workmen to be compensated for their
injuries, Those substantive rights wers substantially
altered by the General Assembly when it amended
the defimition of “injury.” To attempt to make that
substantive change applicable to actions pending at
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the time of the change is clearly mm attenapt fo make
the amendment apply retroactively and is thus
vivlative of Section 28, Axticle I, Constitution of
Ohio.' (Bmphasis added.) i, 173 Ohio St. at 224,
19 0,024 at 43-44, 180 N.B.2d a1 923.”

9 Nationwide Mut. Ins. Co. v. Kidwell (1996), 117
Ohio App.3d 633, 642-643, 691 N.B.2d 309,

*9 £{ 28} In the case sub judice, HL.B. 292 does
not simply “clarify"” prior legislation. Rather, H.B.

ctmmoen law.

“10 {§ 30} Accordingly, we hereby sustain
appellants’ first assighmenit of error, reverse the tral
court's judgment and reminnd the matter for further
proceedings. Ouf disposition of appellants’ first
sssignmend - of emor renders thelr remaining
asgignments of error moot and we will not address
fhem. See App.R. 12{A)(1Xc).

297 represents ontizely new legislation that changes
the Jegal requiréments for filing an asbestos-related
claim, Beforc thc legisiation, a “plaintiff was wiot
required to set forth a prima-facie case. To the
extent the legislation attemmis to change the
definition of “competent medical anthorty™ in R.C,
2305.10, it is umconstitutional retroactive legislation
when applied 16 cases pending befors the effective
- date, Before the legistadei's effective dsts,
compstent medical anthority” did not have the sars
‘siringent, requiromerita that the legislation imyposes,
Instead, whether a plaintiff presented “competent

medical authority” generally was determined by

examiving the miles of évidence. By purpirting to
change ¢he definition of “competet meédical
anthority” a8 wsed in R.C. 2305105 the
legislation effecis a substentive change in the
meaning of that phrase.

FNS, We also question whether HB, 202
definition of “competent medical authority”

applies to R.C. 2305.10. The definition
iteclf states that “compotent midical
authority” means a medical doctor who is
providing a diagnosis for purposes of
establishing @ prima facie case under R.C.
2307.92; it does not state that it means a
medical doctor who iz providing =
diagnosis for pwposés of determiining
whether a olaim georued wnder R.C.
2305.10,

*1¢ (] 20} Consequently, we conclude that H.B.
292 cannot constititionally be retroactively applied
to appsilants' asbestos-related clainms. We therefore
remand the case to the trial coutt do that it can
evaluate appellands’ cause of action under Ohio

*10 JUDGMENT REVERSED AND CAUSE
REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.

JUDGMENT ENTRY

*10 It is ordered that the judgmient be reversed and
the wstter remanded for futther proceedings
consistent with this opinion. Appellant shall recover
of appellecs costs herein taxed.

10 The Court finds there were reasonable grounds
for this appeal.

*19 It is ordered that a special mandate issue out of
this Court directing the Lawrence County Common
Pleas Court to carry this judgment into execution,

*10 A certified copy of this entry shall conatitute
fhat mandate pursuant to Rule 27 of the Rules of
Appellate Procedure,

HARSHA, P.I1.: Concurs in Judgment Only,
ABELE, J. & MCcFARLAND, J.: Conour in
Judgment & Opinion.

APPENDIX
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¢
Wilson v. AC&S, Ine.Oldo App. 12 Dist, 2006,
Court of Appeals of Ghio, Twelith District, Butler
- Couuty.
WILSON, Appelles,

92k45 k. Judicial Authority end Duty in
Gerieral. Most Cited Cages
The decision as fo whether or not a statute is
constitutional presents a question of law,

{2] Appeal and Error 30 €2893(1)

© No. CAZ005-03-056.
Ne. CA2006-03-056, _
Decided Dec. 18, 2006,

Buckground; Wife, individually aud as personal
representative of husband's estate, brought asbestos
personal itjury and wrongfut death claims against

comparies engaged in mining, processing,

manufactaring, or selling, or distiituting asbestos or
ashestos-containing products or machinery, a]]ﬁgi.ng
husband's exposite to ashéstos
ashestos-containing products or mmchinery in his
work ut steel plant had cansed his hmg disease and
other ailfnents, The Coint of Commeon Pleas, Butler

‘County, No, CV2001-12-3029, ruled that statufes

‘addiessing asbestos liability claims ¢ould be applied
retroactively to wife's action. Wife appealed.

Holding: The Couri of Appeals, Young, I, held
that statwtes addressing prima facie showing of
asbestos  lability were romedial, and  thus,
retroactive application of statutes did not violate
state constitutional provision generally prohibiting
ratroactive kaws.,

Reversed and remandéd,
{1} Constitutional Law 92 €=45

92 Constitutional Law
9211 Construction, Operation, and Baforcement
of Constitational Provisions
92k44 Determination of Constitutional
Questions

30 Appeal and Brror
IOXVI Review
30XVI(F) Trial De Novo
30k892 Tyial De Novo
30k893 Cases Tyiable in Appellate

30k893(1) k. In General. Most

Couit

Cited Cases

Questions of law are reviewed de novo,
indépendently, and without deference to the trial
court's decision.

{3} Constitutional Law 92 €=48(1)

92 Constitutional Law
9211 Construction, Operation, and Buforcement
of Constitational Provisions
92k44 Dcotermination of Constitutional
Questions
92k48 Presumptions and Construction in
Favar of Constitutionality
92k48(1) k
Cases

COhio statutes enjoy a stong presumphon of
constitutionality.

[4] Constitutional Law 92 €48(1)

I Gonersl. Most Cited

92 Constitational Law
5211 Constiuction, Operation, and Brforcement
of Constitutional Provisions _
92k44 Detenmination of Constitutional

3
9248 Presumptions and Construction in
Favor of Constitutionality
92k48(1) k. In General. Most Cited
(Cases
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Coustitutional Law 92 €=43(3)
92 Constitutional Law
9231 Construction, Operation, and Enforcement
of Constitutional Provisions
02kA4 Determihztion of Constitutional
Questions
92k48 Presutioptions and Constrection in
Favor of Constitutionality
92k48(3) k. Doubtfil  Cases;

Construction to Aveid Donbt. Most Cited Cases

[7] Censtitutional Law 92 €92

92 Constimtional Law

92VI Vested Rights

92k92 k. Constitutional Guaranties in
General, Most Cited Cases

Consfitutional Law 92 €126

92 Constitutional Law
92V Retrogpective and Ex Post Facto Laws

An enactmenit of the General Assembly is' presumed
to bo constititional, and béfore a court may declare
it unconstituilonal, it must appear beyoend a
reasonable doubt fthat the legislation and
constititional provisions are clearly incompatible.

[5] Constituttonal Law 92 €=48(1)

092 Conatitatiorial Law
9211 Canstruction, Operation, and Enforcement
of Constitational Provisions
92k44 Determination of Constitutions]

Questions :
9248 Presumptions and Consttuction in
Favor of Coastitutionality o
92kd8(1) k. In Gemeral. Most Cited
Cases
A repularly enacted statute of Ohio i presumed o
be constitutional end is thereforc cutitted to 1he
benefit of svery presumption in favor of its
constitutionality.

[6] Constitutional Law 92 €=45(1)

92 Constitutional Law
9200 Construction, Operation, and Enforcement
of Constitutional Provisions
92kdd Determination of Constitutional
Questions
92k43 Presumptions and Construction in
Favor of Constitutionality
90k48(1) K In General, Most Cited
Cases
The presumption of wvalidity of a legislative
enachment cannot be overcome unless it '
that there is a clear conflict betwoen the legishition
in queston and some parteular provision or
provisions ef the Constitution.

92186 k. Constilutional Profifbitions in
General. Most Cited Cases
The Ofiio Constitation generally prohibits the
Genieral Assembly from passing retroactive laws
and protects vested riphis from unew ILégislative
encrochmenits, Const, Art. 2, § 28.

(8] Constitutional Law 92 €188

92 Constitutions] Law

92VII Retraspective and Ex Post Facte Laws

92187 Nature of Retiospective Laws
92k188 k. In General, Mot Cifed Cases

Tho Retroactivity Clause of the Ohio Constitotion
nullifies those new laws that reach buck and create:
niew birdens, new duties, now obligations, of new
lishilities not existing at the fime the siatute
becomes effective. Const. Art. 2, § 28,

[9] Cogstitutional X.aw 92 €186

92 Constitutional Law
92VIH Retrospective and Bx Post Facto Laws
92k186 k. Constitutional Prohibitions in
General. Most Cited Cases

Constitutional Law 92 €=188

92 Constitutional Lew
S2ZVII Retrospective &nd Ex Post Pacto Laws
92k 187 Nature of Retrospective Laws
92k188 k. In General Most Cited Cases
Retroactivity of laws itself is not always forbidden
by the Ohlo Constitution, and altheugh the language
of the Dhio Canstitution provides that the Generul
Assernbly “shall have mo powoer to pass fetroactive
laws," thete ig & crucial distinction between statites
that merely apply retroaciively or retrogpectively,
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and those that do so in a msnner that offends the
Ohio Constitation. Const, Axt. 2, § 28.

[10] Constitutional Law 92 €=188

92 Constifutional Law
92VIIE Retrospective and Bx Post Facto Laws
92k 187 Naturs of Retrogpective Laws
92k188 k. Ii General. Most Cited Cases
A “retroactive law,” within meaning of Ohio
constitutional provision genemily  prohibitihg

10 aebestos was substantial contributing factor to the
medical condition, would be applied retroactively,
ag olement for determining whether stetutes were
unconstitationally retroastive. Const. Art. 2, § 28;
R.(gJ. §§ 2307.91, 2307.92(B, C, D), 2307.93(AX1,
2,3). -

General Assembly expressly intended that statutes,
requiring a plaintiff tringing ashestos Liakility claim
to make prima facie showing that the exposed
petson has physical itpairment regulting from &

yetroactive laws, is a law made o affect acts or facts
occurring, or rights accrwing, before it came info
force. Const, Act, 2, § 28.

{11] Constitutional Law 92 €183

92 Constitutional Law

- 92V Retrospective and Ex Post Paoto Laws

52k187 Matite of Retrospective Laws
92k188 k. T General. Most Ciied Cases

The test for unconstitutional rétroactivity requires
the conrt first to determine whether the General
Assembly expressly intended tho statute to spply
retroactively, and if so, the court movea on to the
question of whether the stafute is substantive,
rendéring i vmconstitutionally retroactive, as
opposed to merely remedial, rendering it
constituticnally retroactive, Const. Art. 2, § 28,

[12] Constitutional Law 92 €219

92 Constitutional Law
92VHI Retrospective and Ex Post Facto Laws
92k190 k. Retraactive Opération as to Rights
and Obligations. Most Cited Cages

Products Liability 313A €2

313A Products Liability
313A1 Scope in General
313AKA) Products in Genersl

313412 k. Constitutional and Statutory
Provisions. Most Cited Cases
General Assembly expressly intended dhat statntes,
requiring a plaintiff bringing asbestos Hability claim
to make prima facie showing thet the exposed
person hus physical impairment resulting from a
medical condition and that such person's exposure

medical condition snd that such pemon's exposure
to ashestos waa sibatantial contributing factar to the
medical condition, would bo applied retrosctively,
g8 clement for determining whetlier statutes were
unconstitationally retroxctive, Const, Att. 2, § 28;
R.C. §§ 2307.91, 2307.92(B, C, D), 2307.93(A)(1,
2, 3).

(13} Constitutional Lavw 92 €190

92 Constitutional Law _ o
92Vl Reirospective and Bx Post Fasto Lawa

92k19¢ k. Retroactive Opezation as to Rights

and Obligations. Most Cited Casés :

A retroactive statute is “substantive,” and thercfore

unconitititionally refroactive, if it impaits vested

rights, affects an accrued substanfive rdight, or

imposes new or additional burdens, duties,

obligations, or liabilities as to a past tramsaction.

Const, Axt. 2, § 28.

[14] Canstitutional Law 92 €186

92 Constitutional Law _
D2VIIT Retrospective and Bz Post Pacto Laws

92k186 k. Constitations]l Prohibitions in
General, Most Cited Cages
One of the primary purposes of the Retroactivity
Clause in the Ohio Constitution, which generally
prohibits refeonctive laws, is to prevent the
legisleture from invading or interfering with the
vested rights of individuals, Const. Ast. 2, § 28.

[15] Constitutional Law 92 €190
92 Constiutionat Law

92VIM Retrospective and Ex Post Facto Laws
92190 k. Ratroactive Operation as to Rights
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and Ohligations. Most Cited Cases 92V1 Vested Rights
A “vested right” which is protected by 92k92 k. Constitotional Guarantics in
Retreactivity Clause of Obio Constitution, which General. Most Cited Case
clause penerally prohibits rétronctive laws, may be
created by common law or statute and is gencrally Constitutional Law 92 €=271(1)
understood to be the power 1o iawfully do certain
actions or possess ceitain things; in essence, it is a 92 Constitntional Law
propexty right, Const. Art. 2, § 28, 92XI1 Due Process of Law
92k277 Property and  Righls  Therein
[16] Constitutional Law 92 €°19¢ Protected
. 92k277(1) k. In Genetal. Moat Cited Cases
92 Constitutional Law ighi ight-in-any

92VII1 Retrospective and Ex Post Facto Laws

92Kk190 k. Retroactive Operation as to Rights
and Obligations. Most Clted Cases
“Vested xight,” which is protected by Retroactivity
Clause of Ohio Consuwuon. which clause gmeraily
prohibits retroactive laws, is one which it is proper
“for the stite to recognize and protect, and which an
individual canmot be deprived of atbitearily without
injustice, or without his or her comsent. Const, Axt,
2,828

[17} Constituilonal Law 92 €190

92 Constitotiona! Law
92V Retrospective and Bx Post Facto Laws

92k190 k, Retroactive Operation #s to Rights

and Obligations. Most Cited Cases

A right canot be considered a “vested right,” as

wounld be profected by Retroactivity Clanse of Ohio

Coustitution, which clause generally prohibits

retroactivo taws, wnless it amounts to something

more than a mere expectation of future benefit or

interest founded vpon an anticipated continyance of

existing laws, Const. Art. 2, § 28,

[18] Constltutional Law 92 €103

92 Constitutional Law
92V] Vested Rights
92k105 k. Rights of Action and Defenses.
Most Cited Casges
After a cawse of action has accrued, it cannot be
taken away or diminished by legislative action.

[19] Constitutional Law 92 €92
92 Censtitutional Law

{20] Constitctional Law 92 €190

92 Constitutional Law
ive and Ex Post Facto Laws

92k150 k. Retroactive Operation a3 to Rights
and Obligations, Most Cited Cases
When the Ohio Supreme Court interprets a key
word or phiase in a statute, those interpretations
define gubstaitive rights given to persons who are
ufféctod by the statute, and if those subsiantive
Tights are substontially altered by the Genéral
Assembly when it emends the definition of that key
word or phrage, then iz amendment cannot be
made to apply retroactively to any action pending st
the time of the change, since such a retroactive
application of 2 substantive provision would violats
ths Retioactivity Clause of the Ohio Constitution.
Const. Asrt, 2, § 28,

{21] Constitutiona] Law 92 €190

92 Constitutional Law
OS2V Remrospective and Ex Pout Facto Laws
92k190 k. Retroactive Operation as to Rights
and Obligations, Mast Cited Cases

Products Liability 313A €2

313A Produgcts Liability
313A1 Scopo ih General
313AHA) Froducts in General
313A%2 k. Constitational and Statutory
Provisions, Most Cited Cases
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Statute defining “substantial contibuting factor,”
for purposes of making prima facie showing, in
asbestos Hability case, that exposure to asbestos was
substartial conwibuting fastor to the exposed
person's inedical condition, did not substantially
alter Qhio Supreme Courfs interprefation of *
substantial factor,” which interprétation adopted the
definition of “substantiat factor” in the Restatement
{Second) of Torts, and thus, retroactive application
of the stafute, to actions pending when statute
became  effeetive, did not  violate goneral

authority defermined with a reasondble degres of
medical cortainty that without the asbestos
exposures the physical impairment of the exposed
person would not have occwred, was remedial or
procedurel rather than substantive, and thus,
retroactive application of statuts, to actions pending
on date the statute became effictive, did not violate
Ohio  Constitution's pgsneral  prohibition of
retroactive laws; bofore emactment of statute,
neither General Assembly nor Ohio Suprems Court
had defined “competent medical anthority.” Const.

constitutions] prohibitian of rctroactive laws. Const.
Att. 2, § 28: R.C. 8§ 2307.91(FF)(1), 2307.92(8, C,
D), 2307.93(AX1, 2, 3); Restatement (Second) of
Tortz § 431 cmt. a.

Statute defining “substantial conuibufing factor,”
for purposes of mizking prima facic showing, in
asbestos liability case, that exposure to asbcstos was
aobstantinl contributing factor to the exposed
person's medical condition, did not substantially
alter Ohio Supreme Court's initerpretation of
substantial factor,” which nterpretation adopted the
defirition of “substantial factor” in the Restatesent
(Second) of Torts; and thus, rétroactive rpplication
of the statite, to actions pending when statute
bocame  effective, did not violate gemeral
conztitutional prohibition of retreactive laws. Caonst.
At 2, § 28; R.C. §§ 2307.91{(FF)(1), 2307.92(B, C,
D), 2307.53(A)1, 2, 3); Restatement (Second) of
Torts §431 cmt, &,

{22] Constitutional Law 92 €191

92 Constitutional Law
92VHI Retrospective and Ex Post Facto Laws
97k191 k. Laws Relating to Remedics. Most
Cited Casos

Products Liability 313A €2

313A Products Liability
313AT Scope in General
313AKA) Products in General

313Ak2 k. Constitetional and Statutory
Provisions. Most Cited Cagea :
Statute defining “competent medical anthority,” for
purposes  of making prima facie showing, in
ssbestos liability case, that a competent medical

Ast, 2, § 28; R.C. §§ 2305.10, 2307
2307.92(B, C, ), 2307.93(AX(1, 2, 3).

Statute dofining “competent medical authority,” for
purposes of ihaking prima facie showing, in
asbestos liability case, that & competent medical
suthuiity dotermined with a reasonable deprss of
medical certainty that  without the asbestos
exposures the physical fmpditment of the exposed
person wonld not have occuired, was remedial or
procedural rather than substantive, end thus,
retroactive application of statute, to actions pending
on date the statute becaime effective, did not violate
Ohic  Constitution's  general  prohibition  of
retropctive laws; beforo ensctment of statute,
neither General Assembly nor Ohio Supreme Conrt
bad defined “competent miedized authority,”™ Const.
Axt. 2, § 28; R.C. §§ 2305.10, 2307.94Z), (FF)(2),
2307.92(8, C, D), 2367.93(AX1, 2, 3).

[£3) Constitutional Law 92 €=190

92 Constitutional Law
92VIIE Retrospective and Bx Post Facto Laws
92k190 k. Retroactive Operation as to Rights
and Obligations. Most Cited Casés

Products Linbility 3134 €12

313A Products Liability
313AI Scope in General
313AI(A) Produsts in General

313Ak2 k. Coustitntional and Statutory
Provisions. Most Cited Cases
Statute imposing “but for™ requirement, to catablish
prima facle case of asbestos linbility, that a
competent medical authority determined with a
reasonable degree of medical certainty that without

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.

Page A-79




--N.E.2d ----

Page 6

~-NE.2d -, 2006 WL 3703350 (Chio App. 12 Dist), 2006 -Okio- 6704

(Clte as: — N.E.2d —)

the asbestos exposure the physical impainment of
the exposed person would not have occiured, was
consistent with stafe’s long-standing definition of
proxithate cavde” mnd with Ohie Supreme Courts
. interpretstion of “substantial factor,” which
interpretation adopted the definition of “substantial
factor” in Restatement (Scoond) of Torts, which
definition  ingoiperated  “cause,” and  thus,
Tetroactive application of statuts, to actions pendig
when statutc became eoffective, did not violate
general constitutional prokibition of refroactive

Distinctions

272k384 k. Continmous Sequence; Chain
of Bvents. Most Cited Cases
The “proximate cause” of an event is that which in
a natural and continuous sequence, unbroken by any
now, independent cause, produces that event and
without which that event would not have oceurred.

[25) Constitutional Law 92 €190
92 Congtitutional Law

lawe, Const. Art. 2, § 28; R.C. §§ 2307.91(FF)}2),
2307.92(B, C, D), 2307.93(AXE, 2, 3); Restatsment
{Second) of Torts § 431 cint. a.

Statwte imposing “but for” requirement, to establish
prima faciec cass of aesbestos liability, thet a
competept medical anthority determined with a
regsonable degree of medical certainty that without
the asbestos exposure the pliysical impaitment of
the exposed person would not have occumed, was
consistent with state’s long-standing definition of *
proximate cawse” and with Ohio Supreme Courfs
interpretation  of  “substantial  facter,”  which
interpretation adopted the definition of “substantial
factor” in Restatement (Second) of Totis, which
definition  incorposuted  “cause,” and s,
tetroactive application of statate, to actions pending
when sfatute becams effective, did nof violats
gettoral constituiiona] prohibition of retroactive
laws. Const. Art. 2, § 28; RC. §8 2307.91(FF)(2),
2307.92(B, C, D), 2307.53(A)(1, 2, 3); Restatement
{Second) of Torts § 431 cmt, a.

[24] Negligence 272 €379

272 Negligence
272XT1 Proximate Cause
272k374 Peoquisites,  Definitions  and
Distinctions
274379 k. “But-For” Causation; Aot
Without Which Bvent Would Not Have Qceurred,
Most Cited Cases

Negilgence 272 €384

272 Negligence
272X Proximate Canse

272K374  Requisitcs, Definitions  and

92VIO Retrospective and Bx Post Facto Laws |
92190 k. Retroactive Operation as to Rights
and Obligations, Most Cited Cases

Products Liability 3134 €22

313A Products Liability
313A1 Scope in Goneral
313AI(A) Products in General

313Ak2 k. Constitutional and Statutory
Provisions, Most Cited Cases
Statute requiring prims facie showing, in asbestos
liability case brought by smoker or in wrongful
death cise based on asbestos exposure, either of
substantin] occupational exposure to asbestos or of
ekposure equal to “25 fiber per cc years,” did not
displace any sfatute or Ohio Supreme Court case
law, and thus, fetroactive application of statie, fo
aclions pending when statite became effective, did
fiot violate general comstitutional prohibition of
retroactive laws, Comst. A, 2, § 28; RC. §§
2307.91(GG), 2307.92(CH1)c), {(DX1)e),
2307.93(A)(1, 2, 3).

Statute requiring prima facie showing, in asbestos
liability case brought by smoker or in wrongful
death case based on asbestos exposure, either of
substamtial ocoupdtional expasuic to asbsstog or of
exposure equal to “25 fiber per cc ycars” did not
displace any statutee or Ohio Supreme Court case
law, and thus, retroactive application of statute, to
actiony pending when statute became effective, did
not viclate gemeral constitutional prohibition of

. wiroactive laws, Conmst. Axt. 2, § 28; RC. §§
207.9HGG), 2307.92(CX1)(c), (D)1 X<,
2307.93(A)(1, 2, 3).

[26] Constitutional Law 92 €191
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92 Constitutionel Law
92V Retrogpective and Ex Post Facto Laws

§2k191 Lk Laws Relating o Rendedies. Most

Cited Cages

A retroactive statute ig ‘remedial,” and therefore

doss not violate general comstititional piohibition

of retroactive laws, if it is one that affects only the

remedy provided; this includes laws that metrely

substifute a new or more appropriate reraedy for the

enforcement of an existing right, Const. Axt. 2, § 28,

Conatitntion's general prohdbition of retroaetive
laws; statutes clarified the meaning of ambiguous
phrages like “bodily fmjury caused by exposize to
asbestos” and “competent medical authotity,” and
such ambiguities had resulted in exiraprdinary
volume of cases that had strained state's cowts and
had threatened to averwhelm tho judicial systeim.
Const. Art. 2, § 28 R.C. §§ 2303.10(BYS),
2307.91(E), 2307.92(B, C, D), 2307.93(AX1, 2, 3),

Statutes requiting a plaintiff Lringing asbestos

[27] Constitutional Law 92 €191

92 Constituional Law
92VTLi Retrospective and Ex Fost Facto Laws

92k191 k. Laws Relating to Remedids. Most
Cited Cases
A “remedisl” statate, which can be applied
retroactively without viola;ting gcnﬂr’al
constitutional prohibition of retroactive laws, is one
{hat merely affects the methods end procedme by
which rights are recognized, protected and
. enfbrced, not the tights themselves, Const. Art. 2, §
28.

(28] Constitutional Law 92 €=191

92 Constitutional Law
G2V Retraspective and Ex Post Facto Laws
92ki91 k. Laws Relating to Remedies. Most
Cited Cases

Products Liability 3134 €=2

313A Products Liability
313AI Scope in General :
313AI(A) Products in General

313AK2 k. Constitutional apd Statwtory
Provisions, Most Cited Cases
Statutes requiring a plaintiff bringing esbestos
Bability claim to make prima facie showing that the
eaposed person hes physical impaimient resulting
fromn a medical condition and that such person's
gxposure o ashcstos was subskintial contributing
fiictor to the medical condition were ‘vemodial”
rather than substantive, and thns, retroactive
application of the statutes to actioms pending on
date the statates became effective, a3 was expressly
intended by General Assembly, did not violate Ohio

tiability claint fo make primz facic showing that the
exposed person bas physical impainment resulting
from 2 medical condition and that such person's
expostre to asbestos waa substanitial contributing
factor to the riedical condition were “remedial”

" rather than substantive, and thus, refronctive

application of the statutes to actions peanding on
date the statutes became offective, as wis expreasly
internded by Gensral Assembly, did not violate Ohio
Constitution's gensral pmhibiﬁm of refrosctive
luws; statwtes clarified the nisaning of ariibiguous
phrases like “bodily injury censed by exposure to
ashestos” and “competent medical tuﬂmnt}' * and
such asmbiguitics had resulied in exiraordionry.
voluine of cases fhat had strained state’s courts and
had theeaténed to overwhelm the judicial system.
Const. Art. 2, § 28 RC. §§ 2303.10(BXS),
2307.91(8), 230?.92(3,0 D), 2307.93(A)X 1, 2, 3).

[29) Constitutional Law 92 €193

92 Constitutional Law
92V Retrospective and Ex Post Facto Laws
92k192 Curative Acts
92k193 k. In General. Most Cited Cases

Produgcis Liability 313A €2

313A Products Liability
313A1 Seopo in General
J13AKA) Products in Genexsl

33Ak2 k Comstitutivnal and Statutory
Provizions. Most Cited Cases
Statates requiring a plaitiff bringing ashestos
liability claira to' make prima facie showing that {he
cxposed person has physical impairment resulting
from a medical condition and that such persom’s
exposure to asbestos was substantial contributing
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factor to the medical condition were curative, and
thus, retroactive application of the statutes to
actions pending on date the stafutes becams
effective did not violate Ohio Constitution's general
prohibition of retroactive laws; statutes clarified the
moening of ambiguous phrases like *“bodily injury
cauged by exposure fo asbestos” mmd “competent
medical authority,” and such clarifications were
tagant to addfess problem of overwhelming volume
of asbestos HLability cases filed by pladntiffs who
were not sick, which cases compromised the ability

Functions
9211i(B) Judicial Powers and Functions
9270 Encroachment on Legislature
92k70.3 Inquiry Infc Metive, Policy,
‘Wisdoun, or Justice of Legislation
92K70.3(d) k. Wisdom, Most Cited
Cages
Tt is ot a court’s function to puss judgment on the
wigdom of the legislation, for that is the task of the
legislative body which coacted the legislation.

of plaintiffs who weie gick to receive compensation.
Const. Art. 2, § 28; RC. §§ 230510(B)3).
2307.91(E), 2307.92(B, C, D}, 2307.93(A)(1,2, 3).

Statutes requiting a plaintiff bringing asbestos
liability claira to xake prima facie showing that the
exposed person has physical lnpairment resulting
from a medical condition and thst such person's
exposure to asbestos was substantisl contributing
factor to the medical condition were curative, ahd
thus, rotoactive spplication of the statutes to
actions pending on dete the statitea became
effective did not violate Ghio Constitution's general
prohibition of retroactive laws; statutes clarified the
ineaning of ambiguous plrases like “bodily injury
caused by exposure t0 asbesios” and “competent
medical authority,” and euch clarifications were
meant to address problem of overwhebming volume
of asbestos liability cases filed by plaintiffs who

were not sick, which cases compromised the abiility

of phintiffs who were sick to receive coinpensition,
Const. Art. 2, § 28 RC. §§ 2305.10(B)(S),
2307.91(E), 2307.92(8, C, D), 2307.93(AX(1, 2, 3).

130] Constitutional Law 92 €193

92 Constitutional Law
52V1H Retrospective and Ex Post Facto Laws
92%192 Curative Acts
92k193 k. In General, Most Cited Cases
Retroactive curative laws do not vielate the general
constitutional prohibition of retroactive laws. Const,
Art. 2, 5248,

[31] Constitutionat Law 92 €=70.3(4)

92 Constitutional Law
92111 Distribution of Governmental Powers and

[3%] Coustitutional Law 92 €=703(3)

92 Constitutional Law _
92T Distribution of Governmental Poweis and
Functions
921IK(B) Judicial Powers and Punctions
92170 Bacroachment on Legislature :

92K70.3 Tnquiry Info Motive, Policy,

Wisdom, o Fuatice of Legislation )
52k70.3(3) k. Policy. Most Cited

The Ohio Geueral Assembly, and not the Sipremo
Contd, is the proper body to resolve public policy
izgued,

CIVIL APPEAL FROM BUTLER COUNTY
COURT OF COMMON FLBAS Cumse No.
CV2001-12.3029

Prico Waicukauski & Riley, LY.C, Williom N.
Riley, and Christopher Moeller, for appeiiee.

Molley, Rice, LI.C, John J. McConnell, and
Vincent L. Gieene, for appelles.

Vorys, Satet, Seymour & Pease, L.L.P,, Richard D,
Schuster, and Nina I Webb-Lawton; Rogémary D.
Welsh, for appellants 3M Coxiipany, ' Oglebay
Norton Company, Certainteed Corporation, and
Union Carbide.

Oldhim & Dowling snd Reginald S, ¥rmmier, for
appeliant CBS Corporation.

Baker & Hostetler LLP.,, Robin. E. Harvey, and
Angela M, Hayden, for appellants Uniroyal, Inc.,
andd Georgia-Pacific.

Galtagher Sharp, Kevin C. Alexanderson, Joba A.
Valenti, and Colleen Mountoastle, for appeliant
Ingersoll-Rand Corpomition.

Buckisy King, L.P.A., and Jefirey W. Ruple, for
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appellant Clezver-Brooks.

Sutter, ('Connell & Farchione Co., LPA,
Matthew C. O'Comnell, and Douvglas R. Simek, for
appellantz Riley Stoker Corporation and Gardock
Sealing Technologies, L.L.C.

MeCarthy, Lebit, Crystal & Liffaan, Co,, LP.A,,
and David A, Schacfer, for appellamt Rapid
Atoerican Corporation,

Jim Petro, Attorney Genersl, and Holly J. Hunt,
Assistant Atfomey General, for amicus curiae Ohio

the effective date of 2004 Am.SubILB. No, 292 (*
H.B. 292",

*] {4 2} From 1964 to his rstirement in April
2000, Chester Wilson was employed by AXK. Stecl
Caorporation, formerly knowa as Armmco Steel
Cosporation, located m Bufler County, Ohio. Mr.
Wilson worked in varlons jobs around the plant,
including the position of furnace tender. On August
4, 2000, Mr. Wilson, who was &

-two-or-three-pack-a-day smoker, was diagnosed

Attornsy Geieral Jim Petro.
Bunda, Stulz & DeWitf, and Fobert Bunda, for

amicys curize Owens-lllinois, IncPrice
Waicukauski & Riley, L.L.C., Williata N. Riley,
and Christopher Moeller, for appelles.Motley, Rice,
LI.C. Joln J. McConnall, and Vincead L., Gresneg,
for appellee.Yorys, Sater, Seymour & Fease, L.LF.,
Richard D. Schuster, and Nina I Webb-Lawton;
Rosemary D, Welgh, for appetlants 3M Company,
Oglebay Norton Company, Certainteed
Cotporation, and Union CarbideOldham &
Dowling and Reginald §, Kramer, for appellasit
CBS Corporation Baker & Hostetler L.L.P., Robin
B. Harvey, and Angela M. Hayden, for appellutis
Uniroyal, Inc, and Goorgia-Pasific.Gallagher
Sharp, Kevin C. Alexanderion, John A, Valenti,
and  Colleen  Mountcastle, for  appellant
Ingersoll-Rand Corporation.Buckley King, L.PA.,
and Jeffrey W. Ruple, for appellint
Cleaver-Brocks.Suotter, O'Connell & Farchione Co.,
LP.A., Matthew C, O'Connell, and Douglas R.
Simek, for appellants Riley Stoker Corporation amd
Gardock Sealing  Technologies, L.L.C.McCarthy,
Lebit, Crystal & Liffnan, Co., L.P.A,, snd David A,
Schaefer, for appellarit Rapid  Amecrican
Corporation.Jim Peire, Attomey General, and Holly
J. Hunt, Assistant Attormney Gentral, for amicus
curlae Ohio Attorney General Jim PetroBunda,
Stutz & DeWitt, and Robert Bunda, for smicus
curise Owens-Jllinois, Inc. WILLIAM W, YOUNG,
Judge.

*1 {§ 1} This matfer is before us on an appeal ¥
by sumerous appellanis who arc challenging s
decision of the Butler County Court of Common
Pleas' finding fhat the asbestos claiim of
plaintiff-appellee, Barbara Wilson, individually and
as personal representative of the cstate of Chester
Wilson, is governed by the law as it existed prior to

Wwith 1abg CRncer.

*1 {43} On December 14, 2001, Mr. Wilson filed
a complaint against a number of companics
(hereinafter “appellants” ™2) fhat have boen
cigaged in the mining, processing, manufacturing,
or sale, ond distibution of asbestos  or
acbestos-containing products or machinery, Mr.
Wilson alleged that he had been exposed to
asbesios or asbestos-containing products or
machinery in kis occupation and that appellants
wers responsible for his lung diseage and felated

~ physical ailments from which he suffered.

*1 {{ 4} On April 15, 2003, Mr, Wilson died of
hing cancer, Thereaftér, Mt. Wilson's wife, Barbara
Wilson, was substituted as the party in interest for
the deceased Mr, Wilson.

*1 {§ 5} On Septewber 2, 2004, H.B. 292 went
into effect. The key provisions of HB. 292 are
codified in B.C. 230791 {0 2307.98, Aniong other
things, these provisions require a plaintiff bringing
an ashestos claim {o mako a prima facie showing
that the exposed person has a physical impairment
resulting fiom a2 medical conditién and that the
persom's ¢xposure to asbestos was 8 subatantial
coniributing . factor to the medical condition. See
R.C. 2307.92(B) through (D) aad 2307.93(A)1).

*1 {] 6} In Mmch 2005, appellee filed a motion,
with geveral exhibits affached, seeking to catablish
the prinma facie showing recuired wnder ILB, 292,
Appellants filed a2 memorandum in opposition,
agseriing that appellee's proffored cvidence failed to
establish a sufficfent prima facie showing to allow
her case to procecd and roquesting that appellee’s
caze be adininistrutively dismissed,
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*1 {§ 7} On August 30, 2005, the trial court held a
hearing on the parties’ varions assertions regarding
appelice's asbestos claim, At the hearing, appellee
acknowledged that her evidence was insufficient to
establish the prima facie showing required under
HB. 292, Nevertheless, appelles argned that HB.
292 should not epply 1o her asbestos ¢laim because
applying the tisw law to her claim would amiount to
an unconstitational refroactive application of the
law.

issued am order holding that the retroactive
application of LB, 292 was substantive rathér than
ncrely remedial i ifs effect and therefore violstes
Section 28, Anticle II of the Ohio Constitution.
" Consequently, the triel cotirt announiced jte intention
to “adjudicate subslintive issues in asbestos cages
filed before September 2, 2004 according to the law
as it existed prior to [H.B. 202]'s enactment, and
fo} admisistretively dismiss, without prejudice, any
claim that fails to meet the requisite evidentiary
threshold,” The trial court journalized its order on
March 7, 2006,

*2 {] 9} Appellais now appeal from the frial
couri's March 7, 2006 order ™ and assign the
following as crros:

*2 {4 10} Assignment of Prror No. I:

*2 {] 11} “The trial court emed in interpreting
R.C. 230792 and concludinig that the statute would
violate the Ohio Constitution.”

*2 {§ 12} Appellants argwe that the trial court
etred in concluding that retrospectively applying
certain provisions in H.B. 292 to this case would
violatc the ban on retroactive legistation in Section
28, Atticle II of the Qhio Constitution. We agree
with this argoment.

1
*2 (§ 13} OVERVIEW OF OHIOS

PERSONAL RNJURY ASBESTOS
LITIGATION SYSTEMPAST and PRESENT

A

*2 {§ 14} Ohlo's Personal Injury Asbestos
Litigation System-Pre-H.B, 292

*2 {1 15} In 1980, the General Asscmbly
amended R.C, 230510 to state when a canse of
aétion for an asbéstos-related personal fnjury arises
or wocrues under Ohio law. 138 Ohio Laws, Part H,
3412. R.C. 2305,10(B)(5) now states:

caune of action for bodily
caused by exposure to asbestoz accries upon the
dite on which the plajutiff is informed by
compstent medical authority that the plaintiff has an
injuty that is reldted to the exposure, of upon the
daté on which by the cxercise of reasonable
diligence the plaintiff should bave kmown that the
plaintiff has an injury that is related to the exposure,
whichever dale occura first™

#2 {4 17} Prior to September 2, 2004, the General
Assembly had never defiied thie tenms “bodily
inpiry caused by exposure fo ashestos” or
competent medical anthority,”

B
*2 {1 18} Ohio's Asbertos Litigation Crisis

*2 {§ 19} Asbestos ¢laims have created a wvastly
imoreased amoint of litigation in the state and
fedstal courts in this comotry, which the United
States Supreme Court has chacacterized as “an
elophantine mass” of cases. HLB. 292, Section 3(A);
Ortiz v. Fibreboard Corp. (1999), 527 U.S. 815,
821, 119 8.Ct. 2295, 144 L EA4.2d4 715.

*2 {§ 20 The extreondinary wvohme of
nonmalignant ashestos cases continnes to sirain
federal and state conrts. HB. 292, Section 3(A).
Over 600,000 people in the United States have filed
asbestos claims for asbestoswelated personal
injurieg through the end of 2000, and it is estimated
that there are cwrently more than 200,000 active
aghestos cases in cotirfs pationwide,

*2 {{ 21} One repori supgpesis “ihat at best, only
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one-palf of all claimants have comie forward and at
worst, only cne-fifth have filed claims to date.” Id.
Another study estimates flist $54 blilion have
already been spemt on ashestas ltigation. Id.
Bstimates of the fotal costs of all asbestos claims
range from $200 to 265 billion. Id.

*2 (§ 22} Before 1998, Ohio, Mississippi, New
Yark, West Virginie, and Texas accovited for nine
per cent of all filings of asbestos claims. Hoewever,
batween 1998 md 2000 thcse same ﬁve siates

result, Ohio has now bccr.mcn haven for aabem
claiths il is one of the top five atate-court venues
for asbestos fitings. Id.

¥3 {9 23} There arc at least 350{0 asbestos
personal-injury cases pending in Ohio state couris.
Id, If the 233 Ohio state-conrt general jurisiictional
judges started trying these asbestos cases today,
cach wonld have to &y over 150 cases before
retiring the current docket. H.B. 292, Seotlon 3(A).
That figure censarvatively computes (o at least 150
trial weeks, or moire thin thres years per judpe to
retirve the cument docket. Id,

3 {1 24} “The cwoent docket, however,
continues to increase at an exponential vate.” Id. For
example, in 1999 there wers approximately 12,800
pending asbestos cases in Cuyahoga County. Id.
However, by the end of Qctober 2003, there were
over 39,000 pending ashestos cases. 1d.
Approximately 200 new zsbestos cases are filed in
Cuyzhoga County every month, id,

#31 {4 25} Asbestos personal-injury litigation has
almadyoontributcdtothebanhup&yofmthm
70 companies nationwide, including nearly sl
manafacturers of asbestos textile and insulation
products, Id. “At least five Ohlo-based cormpanies
have been forced into bankwpicy because of an
unending flood of asbestos cases brought by
claiments who are not sick ™ Id,

*3 {1 26} The General Asserubly has recognized “
that the vast majority of Ohio ashestos claima are
filed by individuals who allege they have been
exposed to asbestos and who have some physical
sign of exposure fo ashestos, but who do not suffer

froin an asbestos-related impairment™ Id. Tndeed,
89 percent of asbestos claims come from people
who do not have cancer, and 66 to 90 percent of
thede noncancer claimants are aot aick, Id.
Purthermore, sccording to one atudy, 94 percent of
iie 52,900 asbestos claime fled in the year 2000
involved claimants who are not sick, Id.

*3 {§ 27) 'I‘mgmlly, plaintiffs with asbestos

claims are veceiving less than 43 ceats on every

_doﬂa__rg\?a!dad,andﬁpcrcentofﬂm

far. 1 t0—cloimant

~ who ars notsick. 1d.

C
*3 {1 28} Amended Substitute Howuse Bl 292

*3 (4 29} ILB. 292 was sigied info law on Juue 3,
2004, and took éffect on September 2, 2004, The
key portions of the Jaw are codified in R.C. 2307.91
o 230798, The basic piurpode of the law is to
resolve this stite's asbestos-Btigation crisis.

1
*3 {1130) Legislative Intent in Enacting H.B. 292
*3 {31} Section 3(B) of F1.B. 292 states:

*3 {§ 32} “In enacting sections 230791 to-
2307.98 of the Revised Code, it is the intent of the
General Astembly to: (1) give priority 1o those
ssbestos claimants who can deimonstrate sactual
physical harm or illness caused by exposure to
ashostos; (2) fully preserve the rights of claimants
who were exposed (o ashestos to pursue
compcnsauon should those claimauts becoine
in the fiture as a regult of such exposure;
(3) enhance the ability of the stale's judicinl syatétns
and federal judicial systems to supeivize and contrel
litlgation end  ashestog-related  bankupicy
proceedings; and (4) conserve the scarce resources
of the defendants to allow compensation of cancer
viclims amd others who are physically impaired by
exposure to asbestos while securing the right to
gimilar compensation for those who may suffer
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2

%4 {§ 33) B.C 2307.92: Prima Facie Showing of
Minimum Medical Requirentents

*4 {4 34} R.C. 230792 cstablishes the minizmm
medical requivements that a plaintiff with an
risbesios claim ronst meet in grder to maiutain the

4 {4 37} “8) A diagnosis by 3 competent
medical wuthority that the exposed person has
pumary iimjz cancer and that cxposuve to asbestos is
a substantial contributing factor to that cancer;

*4 { 33} “(b) Bvidence that is sufficient to
demotatrate that at least ten years have clapsed
from the date of the exposed person's fimst exposiire
to asbesios until the date of diagmosis of the
exposed parson's primary lung cancer. * * *

acton and mdquiscs the plaintff fo make a prima
facie showing of those minimium requirements. The
provisions of R.C. 2307.92 categorize sshestos
clifmants into fhics distinct cetegorics: (1)
tlaimants who are advancing an asbestos claim
baited on “a nponmalignant condition,” R.C.
" 2307.92(B); (2) claimants who are advancing am
agbestos claim based uwpon “ling cincer of an
éxposed peson who is a smoker,” RC.
2307.92(C)(1;; and (3) claimants who are
advamding an asbestos claim that is based wpon “a
wrongful death * * * of an exposed person(.]” R.C.
2307.92(D)(1).

*4 {{ 35} The case sub judicc involves a claimant,
ie, appellant, who is acting as the personmal
representative of bor late bushand, who was a
smoker. Appellant claims that her lite hushaud's
Tung cancer was caused by hie exposure fo asbestos.
Appellant is also bringing a wrongful-death claim.
Therefore, appellant's claims would be governed by
R.C. 2307.92(CX1) sud (D)(1), assuming that the
rolevant provisions of HE. 292 can be applied
retroactively to this case.

“4 {§ 36} RC. 2307.92(C)(1) prohibits any
person from bringing or muintaining a fort action
alleging an ashestos claim based vpon lung cancer
of an exposed person who i¢ a smoker, in the
ghsence of a piima facie showing, in the manner
described in R.C. 2307.93(A), that the exposed
petson hes a physical fmpairnent, ¢hat the physical
impairment is a result of 8 medical condition, and
fliat the pemson's oxposure o asbostos is . a
substantial contribufing factor to the medical
condition. The prima facie shovwing must include all
of the following mininmm reqoirements:

*3 {39} () Either of the following:

*4 {f 40} “(i) Evideace of the exposed person's
substantial occupational exposure to ashestos;

*4 {{ 41} “(ii) Bvidence of tho exposed person's
exproqure (o ashestos at least equal to 23 fiber per ce
years a3 determined to a reagsonsble degree of
selentific probability * * *.*

%4 (] 42} R.C. 2307.92D)1) requires a similar
prima facie showing to be made by a claimant wha
is bringing or mainiaining an asbesios ¢laim that is
based upon a wrongful death.

3

*4 {{ 43} R.C. 2307.93: Filing of Prima Facis
Evidence

*4 {] 44} RC. 2307.93(A)(1) requires tho
plaintiff in an asbestos action to file, within 30 days
after filing the complaint or other iitial pleading, “
a wiitten zeport and supporting test redults
constititing prima-facic [sic] evidence of the
exposed person's physical impaioment that meets the

requirements  specified in  [R.C.
2307.92(B), (C), or (D) ], whickever is applicable.”
The defendant in the cage has 120 days Fom the
date the specified type of prinm facid evidence is
proficred to chellenge the adeguacy of that
evidence. R.C, 2307.93(A)(1).

*5 {{ 45} If the defendant in an asbestos action
challenges the adequacy of the prima facic evidence
of the expored persom’s physicel impairment as
provided m R.C. 2307.93(AX1), the trial cout,
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using the standard for resolving a motien for
swrmary judgmem, must determine whether the
proffered poma facie evidence meets the minimam
requirements specified in R.C. 2307.92(B), (C), or
(D). R.C. 2307.93(B}.

*5 {f] 46) If the tial court finds that the plaintiff
failed to make the requisite prima facio showing, the
coutt must administratively dismiss the plaintiff's
claim withoat prejudice. R.C. 230793(C). Any
plaintiff whose ¢ase has been adnbinistratively

the cont must administratively dismiss the
pleintiffs claim withowt prejudice, and with the
court retaining jurisdiction over the case, R.C
2307.93(A)(3)(c). Any plaintiff whose case has
been administratively dismiszed may move to
reinstate the case if the plaintiff provides sufficient
evidence to support the plainfiffs cause of ection
under the law that was in effect when the plaintiff's
cande of action arose. Id.

dismissed may move to reinstite his or ker cass if
the plaintiff makes & prima facis showing that meets
the requirements of R.C. 2307.92(B), (C), of (D).
R.C. 2307.93(C).

*5 {f 47} R.C. 2307.93(A)(2) provides that with
respect to any asbestos claim that is pending on the
effective date of the statute, the plaintiff must file
the written report and suppnrﬁng test resulis
described in R.C, 2307.93(A)(1) within 120 days
following the efféctive date of the statnte, The trial
couxt, ppon plaintiffs motion and fir good cause
shown, may extend the 120-day period in which the
written report and sipporting test tesults must be
filed.

4

*3 [§ 48} The “Savings Cliuse” in RC
2307.93(4)(3)8)

#5 {{ 49} R.C. 2307.93(A)(3) conteins n “savings
clause,” which provides that for any cause of action
skising before the effoctive date of this section, the
provisions set forth in R.C. 2307.92(B}, (C), and (D)
are to be applied unless the court finds that “[a]
subatantive right of a party to tho case has been
irapaired” and that “that impairoent is oflicrwise in
violaton of Section 28 of Asticle 11 of the Ohio
Conatitution.” I the court mmakes both of those
findings, it must apply the law that is in effect prior
to the effective datc of R.C, 2307.93. Sec R.C.
2307.93(AX3)(b).

+5 {9 50} Jf the court finds that the plaintiff has
failed to provide sufficient evidence to support his
or her cause of action nader R.C. 2307.93(A)3)(b),

5
*% (4513 H.B. 292' Definition of Kep Phrases

*5 {§ 52} BB, 292 defines at least one phrase not
previously defined by either the Genestal Aszembly
or the Ohio Supreme Court,. namely, “‘competent
medical authority.”

*5 {{ 53) R.C. 2307, QI(Z) defines “coinpetont
medical authority” as mieaning a medical doctor
who is pmvidlug a diagnosis for purposes of
conemtuung peirna facie evidence of dn exposed
person’s  phyaical nnpamneut that meefs the
requitements specified in R.C. 230792, The
medical doctor mmst also be a2 “board-cértified
internist,  pulmonary  specialist, oncologist,
pathologist, or occupational medicine speciglist,”
R.C. 2307.91{Z)(1), who “is actally treating or has
treated the exposed petson and hiz of had a
dactor-patient relaticnship with the person” R.C.
2307.91(Z)2).

*6& {§ 54} Furthermore, as the basis for the
diagrosis, the medical doctor must not have relied,
in whole or in part, en the reports or opinions of any
doctor, clinic, laboratory, or testing company that
performed an examinstion, test, or screeaing of the
claimant's medical condition (1) inn violation of wny
{ew, regulation, licensing requircment, or medical
code of practico of the state in which that
examination, fest, or gcrecriing was conducted; (2)
that was conducted witkout clearly cgisblishing a
doctor-patient relationship with the claimant or
medical personne! involved in the exemination, test,
or screeming process; or (3) that requived the
claimant to agrec to retain the legal services of the
law firm sponsority the examination, test, or
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sereening, R.C. 2307.91(2)(3)(=) through (c).

*G (] 55} Additionally, the medical doctor must
not spemd more than 25 percent of his or her
professional practice time in providing consulting
or expert services in conncction with actual or
potential tort actions, and the medical doctor's
medical group, professional corpoiation, clinic, or
other affiliated group misst hot earn moxrs than 20
percent of its revemues from providing those
services. R.C. 2307.91(Z)(4).

OF R.C. 2307.91, 2307.92, and 2307.93

*6 {§ 59} Appellants essert thei the trial court
erred in finding that the retroactive application of
severnl provigions of FLB. 292 to appellee’s
ashestos claim violates the Ohio Constitation. We
agree with appellanty’ argument.

A

*6 {{ 56} “TBlodily injwry caused by exposure to
asbestos™ iz defined, for purposea of R.C. 2305.10
and R.C, 230792 tw 230795, as “physical
impairment of the exposed persan, to which the
perion's exposure to asbestos is a  substantial
contiibiviing  facter” “Substantial  contiibuting
factor,” in torn, is defined to mean that “[e]xposure
to asbeatos is the predominnte cause of the physical
impainnent alleged in the asbestos claimf])” and
that  “{a] competent medical authority Thas
determined with a reasonable degiee of medical
cetfainty that without the asbestos expesures the
physical impainmént of the exposed person would
not have eccurred.” R.C, 2307.91(FF)(1) and (2).

*6 {{ 57} Finally, R.C. 2307.91(G)(G) defines
substential oceupational exposure to asbéstos” as
meaning “employment for a cumelative period of at
least five years i an industry and an eccupation in
which, for a substantial portion of & normal work
year for that eccupation, the exposed person * * *
(1) [hjandlcd raw asbestos fibers; (2) [flabricated
asbestos-containing products se that the person was
exposed to raw ashestos fibers in the fabrication
process; (3) [a]ltered, repaired, or otherwise worked
with an asbestos-containing product in a manner
that exposed the person on z regular basis to
asbestos fibers; or {4) [wlorked in close proximity
to other workers engaged in any of the activities
descrived in [R.C. 2307 91(GG)(1), (2), or 3} Jina
manner that exposed the person on a regular basis
ta asbestos fibers.”

il |
*6 {{ 58} RETROACTIVE APPLICATION

*7 {4 60} Standard of Review; Presumption of
Constitutionality

*7 [1112] {Y 61} The decision as to whether or not
4 stetute is constitutional presents a question of law.
Anddreylo v. Clncinnati, 153 Ohio App.3d 108, 791
NR2d 1025, 2003-Ohio-2759, q 11. “Questions
of law are reviewed de novo, independently, and
without deference to the trial courts decision”
{Footnate omitted.) Id,

*7 [31{4)(5}(6] { 62} “[Ohio) statutes enjoy a
strong  presumption of constitutionality. ‘An
enactment of the General Assembly is presuied to
be constitutional, anid before a court may declars it
unconstitutional it must appear beyond a reasonsble
doubt that the [egislation and constitntionsl
provisions are clearly incomipatible,’ Stale ex rel
Dickman v. Defenbacher (1955), 164 Olio St. 142,
128 N.E2d 59, * * * paragraph one of the syllabus.
‘A regularly enacted statute of Ohio 18 presumied to.
be constitutional and iz therefore entitled to the
benefit of e¢very presmmption in favor of s
constitutlonality.” Id. a1 147, 128 NE2d 5S¢ *x % v '
That presumption of validity of such legislative
cnactment caunot be overcomwe unless it apipear{s)
that there is a clear conflict between the legislation
in question and somc particular provision or
provisions of the Constitntion.' Xenfa v. Schmide
(1920), 101 Ohio St 437, 130 NE, 24, * *+ *
paragrapk two of the syllabus; State ex rel Durbin
v. Smith (1921), 102 Ohio St. 591, 600 * * »;
Dickingm, 164 Ohio St, at 147 * * *." State v. Cook
(1998), 83 Ohio St.3d 404, 409, 700 N.E.2d 570,
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7 (§ 63} Test for Unconstitutional Retroactivity

%7 (g 64} The test for dstermining whether a
statte may be apphed rotroactively was
summarized in Bielat v. Bielat (2000), 87 Ohio
‘St3d 350, 72L N.E2d 28:

w7 {7](8] {Y 65} “Section 28, Article II of the
Chio Constitution prohibits the General Asseimbly
from passing retmactive laws and protects vested
ri ; inlati achments. Vogel v.

721 N.B.2d 28,

C
*§ {f 68} ILegislature’s Express Intention of
Retrodactive Application

*§ [12] {§ 65} As to the first prong of the Van
Fossen, Cook, and Bielat test for determining
whether & statute can be cobstitutionally applied

Wells (19913, 57 Ohlo St3d 91, 99 * * *, The
retroactivity clause nullifies those new lawe that *
reach back and create newr burdens, pew dutles, new
obligations, or mew linbilitits not existmg at the
time [the statute becomes effective]’ Miller v
Hixson (1501), 64 Ohio St. 39, 51 % * ¥,

%7 [91[10] {7 66} “ * * * [Rleironctivity itself is
not always forbidden by Oliio Law, Though the
language of Saction 28, Article II of the Ohio
Constitution provides thet the General Assembly
ghall have no power (o pass retroactive Jaws,” Olio

courts have long recognized that there is a crugial

distinction between stattes that merely apply
retrouctively (or ‘retrospoctively’) and those that
dé 8o in a ramier that offénds ouc Constitition
Sce, o.g., Rairden v. Holden (1864), 15 Ohio Bt
207, 210-211; State v. Cook, 83 Ohio St.3d [404,]
410, 700 NB2d 570, * * * [Tlhe words °
retroactive’ and ‘refrospective’ have been used
intercliangeably fi the constitutional analysis foi
more than a ceniury. 1. Both terms descifbe a law
that is ‘made to effect acts or facts occumring, or
rights accrning, before it came info force.’ Black's
Law Dictionary (6 Bd.1990) 1317.

*§ [11] {Y 67} “The test for unconstitytiona]
retroactivity requires the court fust to determine
whether the General Assembly expressly intended
the statute to apply etroactively. R.C, 1.48; ** *
Cook, 83 Ohio St.3d at 410 ¥ * *, citing ¥an Fosse [
v. Babcock & Wilson Ca. (1988} ], 36 Ohbio St3d
106 * * *, pt paragraph cne of the syllabus. If so,
the couit moves on to the question of whether the
statute is substantive, rendexing it unconstitutionally
retroactive, @9 oppesed to merely ramediall,
. rendering it  constiutionally  refroactive].”

(Bmphasis sic.) Bielar, 87 Ohio §5t3d at 352-353,

retroactively, we note that the trisl court and all
parties to this action agree that the Gensral
Assembly expressly intended for the provisions in
R.C. 2307.91 to 230793 to apply retroactively. For
example, R.C. 2307.93(A){2) and (3)(a} require a
plaintiff with an asbestos claim pending on the
offective date of that scction to comply with the
requirements of filing a prima facie case set forth in
R.C, 2307.92. Thus, it iz clear that thie General
Assemhly expressly interided for the provigons in
RC. 230791 through 230793 to apply
retroactively. The remaining question (hat we st
address iz whether thoss provigions are “resnedial”
ot “fubstantive.”

D
“§ (9 70} Substaritive Retrodactive Statiutes

*§ [13] {§ 71} “[A] retroactive statute is
substenfive-end  therefore  wnconstitetionally
retroactive-if it impairs ‘vested tights, affects an
accrucd substantive ©ight, or imposes new or
additional buxdens, duties, obligations, or Uabilities
as to a past transaction.” Bielat, 87 Ohio St.3d at
354, 721 N.E2d 28, citing Cook, 83 Ohlo St.3d at
410-411, 70U N.E.2d 570.

*§ {§ 72} Vested Rights

g [14]{15] {§ 73} One of the primary purposes of
the retroactivity clause in Soction 28, Article II of
the Ohio Constitution is to prevent the lepislature
from invading or fiterfering with The “vested rights”
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of individuals, Sce Bielaz, 87 Ohio St.3d st 357,
721 N.E.2d 28. “A ‘vested right’ may be created by
cominon law or statute pind is generally wnderstood
to be the power fo lawfully do cemain actions or
possess certain things; in essence, it iz a property
right” Washington Cty. Taxpayers Assn, v. Peppel
(1992), 78 Ohio App.3d 146, 155, 604 N.E.2d 181,

*$ [16]{17] {Y 74} “A vested right is one which it
is propex for the state to recognize and protect, and
which an individual cannot be deprived of

that cause of action and to recover for an injury
caused by her husband's exposure to asbestos. The
relevant provisions of H.B. 292 mercly affect the
methods and procedure by which that cause of
acton is recognized, protecied, and enforced, not
the cause of dction itself. Blefar, 87 Ohio 8t3d at
354, T2I NB24 28,

) 4 78} For example, R.C. 2307.91(Z) defincs
the term “competent medical authority” and lists the -
requirements that have to be met to allow a court to

abitrarily without injustice[[]” Stafe v. Muqdddy
{2000), 110 Ohio Misc.2d 51, 55, 744 NE2d 278,
ot without his or her consent. Scamman v. Seamiman

~ (1950), 56 Ohio Law Abs, 272, 90 N.E.2d 617, 619

. A right cannot be congidered “vested” unless it
amounts to something more than a mere expectation
of fiture benefit or interest founded upon sn
anticipated continuance of existing laws. Roberts v.
Treasurer (2001), 147 Ohio App.3d 403, 411, 770
N.E2d4 1085; see, ako, fn re Emery (1978), 39
Ohio App2d 7, 11, 391 N.B.2d 746.

*) i 5} Appellee argues that retroactive
application of the provisions of H.B. 292 will
unconstitutionally impaix Mr, Wilon's “vested right
in his cause of aclion” We disagree with this
argnment.

%0 [18] {f 76} Initially, we agree with appellee's
assertion that after a cause of action hag accrued, it
cannot be taken away or diminishied by legislative
action. State ex rel Slaughter v. Indus. Comm.
{1937), 132 Ohio St. 537, 540-541, 9 N.E24 505;
Pickering v. Peskind (1930), 43 Ohio App. 401,
407-408, 183 N.E. 301. See, also, Faller v. Mass.
Bonding & Ins. Co. (1929), 7 Ohio Law Abs, 586,
168 N.E. 394, 395-396 (“When 8 new limitation is
made to apply to existing rights or causes of action,
a reasomable time must be alfowed before it takes
effect, in which such rights iy be asserted, or it
which suit may be brought on such causes of action”

).

*9 {4 77} However, rofroactive application of the
provisions in HB. 292 does mot take zway
appelles's vested right in proceeding with her cause
of action for bodily injury camsed by exposure to
asbestos. Appelles still has the fght ta proceed with

determine that a m it to
provide a diagnogis for pmrposes of conitituting
prima facie evidence of an exposed person's
physical impairment that meits the requiresivents
specified in R.C. 2307.92, Appelles cifes the new
definition of thia tefin to demonstiats that her vestod
right in her accrued cause of action has been
uniconstitutionally impaired,

“0 [ 79} However, because this statute “pertaing
to the competency of a witness o testify * * * it i
of 8 yemedial or procedural [rather than substantivi]
naturs.” Denicola v. Providénce Hosp. (1979), 57
Ohip St2d 115, 117, 387 N.E.2d 231. Since the
provision is procedural or remedial rather than
gubstahtive, it does mot offend the Ohio
Constitation, See Blelat, 37 Ohio St3d at 354, 721
N.E.2d 28,

*y {4 80% Both the trial court and appelles have
argued in these proceedings that HB. 292 should
not be applied io caves that were pending on the
date the statute becamie cffective, because the new
glatute requires plaintiff: who bring an asbestos
claim “to meet un evidentiary threshold that extends
above and beyond the commmon law standard-the
standard thet existed at the time [Mr. Wilson] Fled
his claim”™ As an exawple of the common law
standerd, the tdsl court cited In re Cwyehoga
County Asbestos Caser (1998), 127 Ohio App.3d
358, 713 N.E2d 20, which held that a plaimiiff
geeking redress for asbestog-related injuries had a
compensable claim where he could show that
asbestos had ceused an alteration of the lining of the
ng. 14 at 364, 713 N.B2d 20. We find this
rearoning ynpersiasive.

*10 [19] {f B1} Wkile a vested right may be

© 2007 Thomsan/West. No Claim to Orig, U.8. Govt. Works.

Page A-90




- NB2d

Page 17

-« N.E.2d -, 2006 WL 3703350 (Ohio App. 12 Dist.'); 2006 «Ohio- 6704

(Cite ast — N.E.2d -}

created by the common law, sec Weil, 139 Ohio St.
198, 39 N.R.2d 148, it i well settled that “fhere is
no propexty or vested right in any of the rules of the
common Iaw, as guides of conduct, and they may be
added to or repesled by legislative authority.” Lels
v, Cleveland R. Co. (1920), 101 Ohio St. 162, 128
N.E. 73, syllabus,

*10 {{ 82} Funthermore, 2s the Ohio Aftoiney
Geueral has pointed out in his amicus curiss brief,
(]t is diffienlt to maintain * * * that someone has a

+19 {{ 87} Appellee agscris that R.C. 2307 94FF)
% definition of “substantial contributing fector”
represents a  “dramatic  departure” from  the
definifion of “substantial factor™ in the Ohio
Supreme Court's decision in Horton v. Harwick
Chem. Corp. (1995), 73 Ohio $t3d 679, 653
NE2d 1196, and thet RC. 230791{GG)s
definition of “substantial occupational exposute to
asbestos™ foimposes the “frequency, regularity, and
proximity” test of Lokrman that the Oliio Supreme
Court rejected in Horton. Therefore, appeliee

vested right to a standard fhat is not e law of the
entire State, and is cerfainly not binding on other
appollate districts across the State,”

¥10 {f 83} Addionally, a right cannol be
considered “vested” unless it amonnts to something
woxe than a mere expectation of future benefit or
interest founded upon an anticipated continbance of
existing laws, Roberss, 147 Ohio App.3d at 41},
770 N.B.2d 1085. In this cass, it appears that
appeliee bad nothing more than a mers expectation
of fuhwe benefit founded wpon am anficipated
continvance of the law. 14

*10 {f 84} In light of the foregoing, we conclude
that appellec has failed to demonstrate that the
retroective application of HUB, 292 will deprive or
- diminish amy vested right held by her or her Iate
husband,

2
*10 {9 85} Accrued Substantive Rights

#10 {{ 86} The texm “accrued substantive rights”
has often been used synonymously with the term “
vested rights.” See, e.g., Bielat, 87 Ohia St.3d af
357, 721 N.B.2d 28. The ferm “a " in ils usval
or castorary meaning is defined as * ‘fo come into
existence as 2n enforceable claim: vest a3 & Tight” "
State ex rel Estate of McKenney v. Indus, Comm,,
110 Ohic St3d 54, 55, B50 MNB2d 694,
2006-Ohic-3562, § 8, quoting Webster's Third
New Intetnational Dictionaty (1986) 13, The tenm
subsiantive right” has been defiried sa “a right that
can be protected or enforoed by Iaw.” Black's Law
Dictionary (8th Ed.2004) 1349,

contends, ihose provisions of H.B. 292 shonld mot
be applied retrcactively to cascs that were filed
before the effective date of that statiste because their
retroactive application would impair the sulistintive
rights of persons with asbestos claims. We disagree
with this argument,

*10 [20] {3 88} As appcllants themselves
acknowledge, the Genersi Assembly is not fies to
make retroactive changes to the seitled meaning of a
law, When the Obio Snpreme Court interpuets a key

-word ot phrage in a statute, those inferpremtions

define substantive rights given to persons who are
affected by the statute, Hearing v. Wylie (1962),
173 Ohio St 221, 224, 180 NE2d 921, ovesivled
on other grounds by Village v. Gen. Motors Corp,
(1984), 15 Ohio St3d 129, 472 NE2d 1079. If
those spbstantive xights are substintielly altered by
the General Assembly when it amends the definition
of that key word or phimgs, then the amendment
cannot be made to apply rettoactively to any action
pending at the time of the change, since such a
retroactive application of a substantive provision
would violate Section 28, Artlcle 11 of the Ohio
Constitution. See Hearing v. Wylie ¥

*f1 [213 {§ &9} Appellee argues that the
definitions of “substantial contributing factor” and
substantial occupational expdsure to asbestos” in
R.C. 2307.91(FF) and (GG), respectively, constitute
an attempi by the Ohio General Agsembly to make
an impermissible retroactive change to the scttled
law in this stete regarding the meaning of those
phrases, We disagree with this argmment,

*11 {§ 90} In Horton, the Ohio Supteme Court
was asked to “get forth tho appropriate summary
judgment gisndard for causation in asbestos cases.”
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Id. at 682, 653 NE2d 1196. The Hortorn court
stated as follows:

*11 §f 91+ “Por each defendant in =2
nmltidefendant asbestos case, the plaintiff hag the
burden of proving exposure to the defendant's
product and that the product was a substantial factor
in causing the plaintiffs injury.” 1d., paragreph one
of the syllabus.

*11 {f 92) Iu defining the phrase “mabstantial

found in Horéon.

*11 {f 96} In support of her position, appellee
focuseés on the plirags “a canse” in Commeht o of
Section 431 of the Restatenient and assexts that the *
predominant cawnse” requirement in R.C
2307 91(FF)(1} conflicts with the rule adopted by
Horton. However, appelles is ignoring the language
in Comment o (hat states that the word “cause” is
being used * ‘in its popular senss, in which fhére

factor,” the court in Horfon adopted the definition
of that phrase contained in Restalement of the Law
“2d, Torts (1965), Section 431, Comment 4 :

*11 {f 93} * 'The word “substantisl" is wsed to
denote the fact that the defendant’s conduct has sach
an effect in producing the harm as to lead
vessonable medi o regard it A5 a cause; using that
word in a popilar sense, in which there always larks
the idea of résponsibility, mther than the so-called
philosophical sense,” which includes every one of
fie great yomber of gvents without which suy
-happening would not have occurced.’ * Horfon, 73
Ohio St.3d at 686, 653 N.BE.2d 1196,

*1i {9 94} Horion rejected the standard for
proving “substmitial causation” set forth in
Lokrmann v. PHisburgh Corning Corp. (CA4,
1986), 782 F.2d 1156, which had held that “[(Jo
support & rcesonable inference of substantinl
causation from cltcumstantial evidence, thers mmst
be evidence of exposure to a specific pmduct on a

regular basis over some extended period of time in

proximity to where the plaintiff actually worked.”
Id. at 1162-1163.

*11 {1 95} R.C. 2307.91(FF) defines “substantial
confributing facfor™ fo mean both of the following: “
(1) that exposure 1o asbestvs is the predominate
canse of the physical impabment adlfeged i the
ashegtos claim, and (2) that a competent medical
authority has determined with a reasonable degree
of medical certdinty that withomt the asbestos
exposurcs the physical ropairment of the exposed
person would not have occurred.” Contrary to what
appellee arguss, we conclude that R.C. 2307.91(FF)
‘s definition of “substantizl contributing factor”
comports with the definition of “substantial factor™

always futks the idea of responsibility, rather than
i so-called ‘philosophical senze,’ which includes

every one of the great muwber of ovents withowt
which any happening would nef have occurred”
Horton, T3 Ohio §t3d at 686, 653 N.E.2d 1196,
ing Comment a of Section 431 of the
Restatement of the Law 2d, Toris (1965},

*12 {§ 97} Purthermors, Comment ¢ to Section
431 states:

*12 {f 98) “A mmber of considerations which in
themselves ¢r in cornbination with one another are
importint in  determining  whether the  actor's
conduct is a subsiantial factor in bringing sbout
harto to another are gtated in [section] 433,"

*I12 {f 99} Section 433 of the Restatement of the
Law 2d, Torts (1965) states:

*12 {f 100} “The following considerations ere in
themselves of in comtbination with one anather
important in determining wWhether the actor's
conduct is o substantial factor in bringing harm to
enather;

+12 {f 101} “{a) the number of other factors
which contribute in producing the harm and the
extent of the effoct whick they have in producing
"

*2 {§ 102} The “Comoment oa Clause (2)" of
Section 433 states, in relovant pars:

*12 {f] 103} “d. There are frequently a mmmber of
events each of which is not only a mecessary
antecedent to the other's hamm, but s also
recognizable a5 having an appreciable effect in
bringing it sbout. Of these fhe actor’s condmct is
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only one. Soms other event which is a contdbuting
factor in producing the harm may have such a
predominant effect in bringing it about as to make
the effect of the actor's negligence insignificant and,
thevefore, fo prevent it from being a substantial
factor.” (Rmphasis added.)

*12 {{ 104} When all of the forsgoing is
considered, it is apparent that the “predommant
cause” clement i3 R.C. 2307.91(FF) is comsistent
with Saction 431, Comment ¢ of the Restaternent of

the Law 2d, Tosts, adopied in Horfon, 73 Ohio
Se3d at 686, 653 NB24d 1196, which uses the word
“capge” in ity < * senge, in which thete
always larks the idea of responsibility, rather then
the so-called “philosophical” sense, which inchwdes
every ome of the great number of events without
which any happening would not have ocowrred,” ¥

*13 (f 107} We also agree with he following
arguinepts presented by Owens-Illinofs, Inc., in ifs
amicus curize brief, régarding thess insues:

the Law 2d, Torts, adopted in Horion. See Harion,
73 Ohio St.3d at 686, 653 N.E.2d 1196.

*12 [22] {§ 105} We alo rgect appellee's
argument that R.C, 230791(FF) is in conflict with
Horton because it containg a requircinent that a ©
competent medical authority” determine with a
teasonable degree of medical certainty that wiiliout
the ashestos exposmes, the physical impaiment of
the exposed person would not have occuried. R.C,
2307.91(FFK2). R.C, 2305.10 has always used the
torin “competent medical puthority,” Priot to HB,
292, neither the Genetal Assembly nor the Ohio
Supreme Court bad defincd the phrase, and,
therefore, it was appropriate for the Geneml
Assembly to define that phrage. Addifionally,
defining the term “competent medical authority” is
clearly @ procedural, rather than a substantive, act.
See Denicoln, 57 Ohio St.2d at 117, 387 N.E.2d 23]

*12 [23](24} {f 106} Furthermore, including a *
but for” component in the definition of “substaitial
cottributing  factor”  comtained in  RC,
230791(FFX2) (e, the competent medical
authority must defermine with a reasonable degree
of medical certainty that the physical impairment
wenld not have occurred without or “but for” the
ashestos expogures) is consigtent with this state's
long-standing definition of “proximate cause,” to
wit: “Briefly stated, the proximite cause of an event
is that which in a natural and continuous sequence,
unbroken by any new, independent cause, produces
that event and without which that event would not
have ocowred.” Aiken v. Industriol Comm. (1944),
143 Ohio St 113, 117, 28 0.0. 50, 53 N.BE.2d 1018
. We also find the “but for” requirement ¢onsistent
with Section 431, Comntent 2 of the Restatenent of

*13 {{ 108} “R.C. 2307.91(FF) and 2307.92(B-D}
[do niot] conflict with Harion v, Harwick Chemical
Corp., as [dppelice] contend[s]. These sections
address a different issue then the one rddresssd in
Horion. In Horfen, the Ohis Supreme Court
rejecied the ‘frequency, regularity, and proximity’
test of Lolrmann for detexmining “w a
patticular product was a substantial factet in
producinig the plaintiff's injury.” Hortos, 73 Ohio
St.3d at 683, 653 N.B.2d at 1200 (cmphasis added).
As the Cowrt made clear, it was addressing the
standard for proving the Liability of “each defendint
in a multidefendant ashestos case’ and the caugative
wie of ‘éexposwre to the deferdmit’s prodici-as
opposed to fhie causative role of asbestos
geneally-at the proof (summary judgment) stage,
Id. at 686, 653 N.B.2d at 1202 (coiphasis added),
The Court declined 1o require a plaintiff to ‘prove
that he wes exposed to a specific product on a
regular basis ovor some exténded period of time in
close proximity to where the plaintiff ectually
wotked in cider to prove that the product waa a
substantial factor in causing M8 injury.’ Id.
{emphasis added),

*13 {7 109} “R.C. 2307.92, by contrast, docs not
concemn proof or whether exposure to an individual
dofendant's individual product caused an injury.
nstead, it concerns only ¢hs threshold, prima facie
showing of collestive exposure to asbestos, and
whether that collective expostre was sufficient to
canse ths injuty, Fhe prinia facie showing serves
only to identify whether the case genninely involves
agbestog-related injury, and not the further and more
difficult question whether a particular product or
particular  defendant i3 regpoisitle, [Footnotc
Omitted.} Since Horton did not address this issve at
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all, this section of HB 292 canmot conflict with
Horion.

%13 {7 110} “There iz a section of HB 292 that
contravenss Horion, bt it is expressly made only
prospective, raizing no retrosctivity issies. R.C,
2307.96, which govems the stendard for proving
that the conduct of [a] particular defendant was a
substantial factor in causing the injury,’ was
expressly intended to rejoct Horton and fo adopt the
‘frequency, regularty, and proximity’ test of

role in csneing en  injucy), the ‘substantial
occupational exposure’ provigions are ome¢ of two
slternative means by which a plaintiff may satisfy a
primia facie asbestos exposure threshold i lung
cancét and wrongful death cases. Sincs 1980 it has
been the law in Ohio by statute that an asbestos
clalm requires ‘injory caused by exposure to
asbestos,” R.C. 2305.10. HB 292 merely defines
two alternalive ways to {make a prima fucic]
show(iog of] oxposurs, displacing to statute or
Supreme Conrt case law; c:thcrbyadlteotshowmg

Lohrmarnn. See HB. 292, Seclion 5 * ¥ ¥
(discussing the roasons the legislafure disagreed
with the Court sbout the value of the Lokrmam
test), The Geiieral Asserubly was careful to make
this section prospective otily, See R.C. 2307.96(C) (
“This section applics only to tort actions that allege
any injuxy or loss to person resulting from exposire
to asbestos and that are brought on or afler the
effective date of this section.”) (etiphiasis added).
[Footiots omitted.]

13 (111}« %+

*13 [25] {§ 112} “Finally, BB 292's requircoient
{in smoka!lung cancer and wrongful death cases
otily) of a prima facie sImwmg either of "substantial
oecupational expasurs’ to asbestos or of expesime

to 25 fiber cc years (RC.
Z307.92(CX1){c), 2307.92DXY1Mc)), does mot *
telmpose’ the Lokrmann test that the Ohio Supreme
Court had rejected in Horton. This is tme for the
same reasons disgussed above; Fimt, the ¢
substantial occupational exposure’ provisions wers
not intended to ‘reimpose’ the Lohrmann test, The
General Assemble knew how to zdapt Lohmmans,
and when it did so, it respecied the boundarles of its
power and did so prospectively, Second, these
provisions again address the prima facie case
{whether the claimant bad sufficlent collective
exposars to asbestos gensrally to state & colorable
claim of asbestossrelated injury), and not the issue
of proof regarding an individual product or
defendant, which was the issue in Horton.

*14 {f 113} “Rather than addressing the question
at issue it Horton (how a plaintiff may prove thet a
particular defendant, out of all the parties to whose
products the plaintiff was exposed, iz fisble for its

under a mﬂm
ot by a showing of ‘substantial ooonpaﬂonal
exposure” (five years' work in a job in which the
worker cither handléd raw azbostos, or fabricated
asbiestos-containing  products, or worked with
asbestos-conteining products, or worked close to
ofhers who did these thing), This lv.-.glslahvc
clarification and specification of ‘exposure” is not
mconistitutionally reétroactive.”

*14 {§ 114} In Light of the foregoing, we concinde
that spplying R.C. 2307.93(FF) and (GG) to actions
filed before the effective data of H.B. 292 dose not
viclate Section 28, Anicle I of the Ohio
Constitation.

3

*14 {1 115} Jmposition of New or Additional
Burdans, Duties, efc.

*14 {1 116} As to the issue of whether retroactive
application of e relevant provislons of H.B, 292
would imposs “new or additional burdens, duties,
vbligations, «r liabilitiea a5 to a past transaction,”
we first rote that appellints contend that this branch
of the test for wnconstitetional retrosctivity “
concerns vested rights in past acts, such as business
activity or confracts, aid has no obvious application
to tort actions,”

*14 {{ 117} However, it appears that this branch
of the test for unconstitutional retresctivity has a
wider . application fhan business actlvity or
contracts. For instance, in Bielat, the coawt stated, «
The retroactivity clanse nullifies those new laws
that “reach back mnd create new burdens, new
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duti=s, new obligations, or new labilities not
existing af the hme [the statute becomes effective].’
* Biclat, 87 Oliio St.3¢ at 352-353, 721 N.R.2d 28,
quothig Miller, ¢4 Ohio St. at 51, 59 N.E. 749,

*14 {f 118} Nevertheless, we cenclude that the
retfoactive application of .the relevant provisions of
H.B. 292 does not impose any “new or additional
bordens, dutics, obligations, or Nabilities” on
persons secking to bring an ashestos claim. T.Im
changes made by HB. 292, suc]i a8 deﬁn‘lng

COMmpeen auiao T :
remedial, and not suhstnntwe Therefom the
retroactive application of HLB. 292 docs not offend
the Ohio Constitution, See Biefas, 7 Ohio 5t3d at
354,721 N.E2418,

E
*14 {1 119} Remedial Retroactive Statuies

*14 [26]127] {y 120} A retroactive stabite is
remedial-and therefore consiitutionally
retroactive-if it is one that affects “only the remedy
provided, and inchue{s] laws that merely substitute
& bew or maare gdppropriate remedy for the
enforcement of an existing right” Cook, 83 Ohio
Stad at 411, 700 NB.2d 570, citing Pan Fosses,
36 Ohio St.3d at 107, 522 NE.2d 489. A remedial

statnte is one that mezely affects * *the meflieds and-

procedure by which aré  recognized,
protected and enforced, not Y " * the rights
themselves.” (Emnphasis added)” Bfelas, 87 Qhio
St3d at 354, 721 NEZ2d 28, quating Wail v
Taiicabs of Cincinnarl, Ine, (1942}, 139 Ohio St
198, 205, 39 N.E2d [48, “A purely reimedial
statutc docs not violate Section 28, Article I of the
Ohio Constitution, even when it is applied
tetroactively,” Cook, 83 Ohio St3d at 411, 700
N.R.2d 570,

1

*15 {f 121} Remedial Provisions of B, 292

*15 [28] {Y 122} We conchide that the provisions
in HLB. 292 at issuc in this case, ie., R.C. 2307.91

_bodily injury wed by to 1] aabcstos and *

through 2307.93, constitute remedial provisions that
merely affect “the methods and procedine by which
rights afe recognized, protected and enforced, not *
* * the rights themselves.” Weil, 139 Ohio St. at
205, 39 NR2d4 148. Thess provizions “mercly
substitate a new or more appropriate renedy for the
citforcément of an existing right,” Cook, 83 Ohio
St3d at 411, 700 N.E.2d 570.

#15 {{ 123} The relevant provisions of HB. 292
mmdullychangedthe]awmthmstateby

coipetent medical amhonty" The awbiguity in
fhese phrises resulted in an extrrordingry volume of
cuses that strain the courts in this stite and threatens
to overwheln owr judicial system. See Section
3(AX3) of HB. 292. The extreordinary volume of
cased has led to circumstances in which the
plaintiffs in esbestos actions are recelving less than
43 cenity on every dollar awarded, and 65 petcent of
thp compensation paid, thus far, Las gome to
clatmants who are not sick. Id. at Section 3{A)(2),
Thus, the remedial legislation i the relevaut
provisicns of HB. 292 scves to avoeid a
mulikplicity of suits and the accummlation of costs
and promotes “the interests of all parties.” Hielar,
87 Ohiv St3d at 354, 721 NE2d 28, quoting
Rairden v. Holden, 15 Ohio St, at 211,

2
*15 {7 124} Curative Statutes

*15 [2.9][30] {§ 125} Our conclusion that the
provisions in R.C. 230791 through 230793 are
remedial “is strenpthened by our state's recoguition
of the wvalidity of refrospective curafive laws.”
{Bmphasis sic.) Bielar, 87 Ohio St3d at 355, 721
NE2d 28 “[Tibe lanpuage fthat immediately
follows the prohibition of retroactive [laws
contained in Section 28, Asticle I of our
Constitution  expressly permits fhe legislature to
poss gtatules that * “authorize courts to catry inte
effect, upon such terms as shall be just and
gquitablo, the manifest intention of parties and
oificers, by curing omissions, defects, and errors In
instruments and proceedings, arising out of thelr
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want of confornily with the laws of thiy state” °
(Bmphasdis added) Burgeit v. Norris (1874), 25
Ohio St. 308, 3 16, quoting Section 28[, Article IT of
the Ohio Condtimtion]. Burgett recognized that
curative acts are a valid form of retrogpective,
remedial legislation when it held that ‘[ijn the
exercise of its plenary powers, the legislature * * *
could cure and render valid, by remedial
retrospective statates, that which it could have
authorlzed in the first instance,” Id. at 317" Bielat,
87 Ohio 5t.3d at355-356, 721 N.E.2d 28,

*15 {7 126) By enacling the provigionts
of H.B. 292, the General Assembly way caribg and
rendering valid, by a remedial rétrospective statute,
that which it could have authotized in the fifsr
instance. See Bielai, 87 Ohio St.3d at 354-355, 721
N.B.2d 28, citing Bargern. Specifically, the relevant
provisions of HB. 292 eclsiify the meaning of sech
potentially ambiguous phrases an  “competent
medical suthority” and “bodily Injury caused by
exposure to asheastos.”

*16 {§ 127} As we have indicated, the ambiguity
of those phrases has produced an extracrdinary
volume of cases that strains our courts and that
threatens to overwhelm the judicial system in this
state. Becaust of the overwhelming number of
asbestos cases that have been filed by persons who
may have been cxposed to asbestos but who are not

sick, the shility of defendants to compensate those
plaintiffs who have been exposed to asbestos and
who are sick has been seriously compromised. See
Section H{AN2) and(5) of HLB, 292,

*16 {§ 128} To rsolve this problem, the General
Assembly saw fit (o enact more precise definjtions
of ambiguons terms like “competent medical
snthority™ and “bodily injury caused by exposure to
asbogtos” to epsure that only those parties who
nctually have been barmed by exposurs to ashestos
receive compensatlon. for their injuries, Thus, as the
Ohio Constitution and Burge#t expressly petindt, the
relovant provisions of HL.B. 292 cure an omiasion,
defect, or emor in the proceedings involving
asbestos personal injury litigation in this state. See
Bielat, 87 Ohlo St3d at 3536, 721 NE.2d 28.

F
*16 {] 129} Appellee’s Concluding Arguments

*16 {Y 130} Finally, appelles raises the following
argument in her conclusion:

*16 {1 £31} “H.B. 292 takes away the remedy for
the enforcement of the wvested right of cerlain
asbestos plaintifh, inchading [decedent] Chester
Wﬂson [who is niow tcptescntcd by appellee], and
amotes-the-interests of the [appellints]

passagcof]iﬂ. 292, lsbems plrintiffs who cansiot
meet the mew requitements et forth in HB, 292
have o rémalning remedy in a ciuse of action that
arose aad vested well before the enaciment of the
statute.” We find this arpuinent unpexsuasive,

#16 {f 132} As the Ohio Suprame Court has
recently etated:

*16 [31JB2] {f 133} * ' “It is mot a cou's
fimotion to on the wisdom of the
legislation, for that is the task of the legislative body
which enected the legislation.” * Klein v. Leis, 99
Ohio St3d 537, 2003-Okio-4779 * % * § 14,
quoting Armeld v. Cleveland (1993), 67 Ohio 5t.3d
35,48 * * * *“The Ohlo General Assembly, aod not
thic coorl, s the proper body to resolve public
policy issmes.’ Johnson v. Micresoff Corp, 106
Ohio St3d 278, 2005-Ohio-4985 * * *, 9§ 14
State ex rel. Triplett v. Rogs, 111 Ohio St.3d 231,
2006-Ohio-4705, § 55.

*16 {] 134} In light of the forcgoing, eppelianty'
assignment of exror is sustained.

m
*16 {1 135} The trial conrt's judgment is reversed,
and this cause is remanded for fusiher proceedings
conisistent with this opinion and in accordance with
the Taw of this state,
*16 Judgment reversed and cause remanded.

POWELL, P.]., and BRRSSLER, J., concur,
Powell, P.J., and Bressler, 1, concur.
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FN1. This mafter is suz sponte removed Section 28, Atticls I, Constitution of Ohio.

from. the accelerated calendar, ¥ Hearing, 173 Ohio St at 224, 180
NE2d921.

N2, The defendants-appellants in this Ohio App. 12 Dist.,2006.

case are 3M Company, Oglebay Norton Wilson v. AC&S, Inc.

Companty, Certainteed Corporation; Union — NE.2d —, 2006 WL 3703350 (Ohioc App. 12

Catbide, CBS Corporation, Ingeraoll-Rand Dist.), 2006 -Ohio- 6704

Corporation, Uniroyal, Ioe.,

Georgia-Pacific Corporation, END OF DOCUMENT

Cleaver-Bracks, Riley Stoker Corporation,

Garlock Sealing Technologies, LLC, and
E) Y ld q : el e I- ﬂ

companies named 4y defendants in Mr
Wilson's original complaint incliuded these
plus a number of other companits who
were eventually dismissed 28 defendants to
this action. For edse of reference, we shall
tefer te all of these defendants as *
sppellants,” even though several of them
have been dismissed from this action and
are not partiss to this appeal.

FN3. This court initially dismissed

dppeal on the grounds that the
order appealed from was not a final
appealable  order.  However, upon
appellonts' application for rocemsideration,
we reipstated appellants' appeal on the
grounds that the entry appealed from is a
provisionzl remedy as  comtemplated
purshsnt to R.C. 2307.93(AX3), and that
because the declsion appealed from
direcily fnterprets R.C, 2307.93(A)(3), it is
a final order piicsuant to K.C. 2505,02.

FN4. Hearing v. Wyliz states: “The
General Assembly was awase of (he
decisions of this court intespreting the
word ‘injury.” Those  interpretations
defined eubstintive yights given to injured
wotkmen 0 be compensated for their
injurics. Those substumtive rights were
substantiefly alicred by the Generdl
Assémbly when it amended the definition
of ‘igjury,' To atteriipt to make iliat
substantive change applicable to actions
pending at the ime of the change is clearly
an attempt to make the amendment apply
retroactively and iz thus violative of
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 +]
Staley v, AC & 8, Inc.Ohio App. 12 Dist.,2006.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY,
Court of Appeals of Ohio, Twelfth District, Butler
County

McCarthy, Lebit, Crystal & Liffmsn, Co., LPA,,
David A. Schaefer, West Cleveland, OH, for
defendant-appollaat, Rapid American Cetporation.
State of Ohin Office of Aftomey General,
Constitutional Offices Section, Jim Peiro, Holly J.
Hunit, Columims, OH, for amicus curiae, Ohio
Attormney General ¥im Petro,

Gearge A. STALEY, Plaintiff-Appellcs,

V.
AC &S, INC., ot a1, Defendarits-Appellants.
No. CA2006-06-133.

Decided Dec, 28, 2006,

Clvil Appeal from Butler County Court of Commmon
Pleas, Case No. CV2001-12-2971.

Price Waicuknausid & Riley, LLC, William N. Riley,
Clirisiopher Mobtller, Indiznapolis, IN, Motley,
Rice, TLC, JYohn J, McConnell, Vincent L. Greeas,
IV, Providence, RY, for plaimtiff-appellse.

Verys, Sater, Scymour and Pess¢ LLP, Richard D.
Schuster, Nina 1. Webb-Lawton, Columbus, OH,
Rosemary D, Welsh, Cincinnati, OH, for
defendants-appellants, 3M Company, Oglebay
Norton Company, Certainteed Corporiition, Union
Carbide,

Oldham & Dowling, Reginald 5. Kramer, Akyon,
OH, for defendant-appellant, CBS Corporation,
Raker & Hostetler, LLP, Robin E. Harvey, Angela
M. Hayden, Cineinnati, OH, for
defendants-appellants,  Uniroyal, [Ime.  and
Georgia-Pacific Corporation. 7

Buckley King, LP.A, Jefftey W. Ruple, Enst
Cleveland, OH, for defendant-appellont,
Cleaver-Brooks, Inc.

Baker & Hostefler LIP, Randall L. Soloman,
Bdward D. Papp, Diane L. Feigi, Cleveland, OH,
for defendant-appeilant, Maremont Corporation.
Bvaochan & Palmisano, Nicholas I. Bvanchan,
Ralph J, Pahnisano, John Sherrod, Twin Oaks
Estate, Akron, OH, for defendant-appellant, Foster
Wheeler Energy Corporation.

POWELL, P.J. :

+*1 {9 1} This matter is before vs on an appeal ™!
by smumerous defendants-appellants ™2 who ave
appealiog an order of the Butler Cousty Court of
Comuiion Pleas that; (1) found thiat the “medical
cariietia provisions” of Amended Substitute House
Bill 292 cammot be applied prospectively 1o the
asbestos claim of plaintiff-appellee, George A.
Staley, but (2) administratively dismissed
plaintiff-appellee's claim, anyway, pursuant to R.C.

2307.93(C).

FNi. This matier is sua sponte’ removed
from the accelerated calendar,

FN2. The defendants-appellants in this
case are: 3M Company, Oglebay Norfon
Company, Certainfesd Corporation, Union
Carbide, CBS Corporation, Uniroyal, Inc.,
Georgia-Pacific Corporation,
Cleaver-Braoks, nc., Maremaout
Cotporation, Foster Wheeler Energy
Corporation, and Rapid  American
Corporation.

*] {{ 2} From 1946 to his retireiment in 1984,
eppellse was employed by AXK. Steel Corporation
(fk.a. Armeo Steel Corporation), Jocated in Butler
County, Ohio, Appellee worked as a laborer in
various jobs and locations arpund the plant. On
November 16, 1999, appelles was diagnosed with
asbestos-related disease,

*1 {4 3} On December 14, 2001, appeliee filed a
cofmplalnt  apainst a number of companies
(hereinafter “appellams” ™) that have been
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engaged in the mining, processing or
mamufacturing, or sale amd distribution of ashestos
or agshestos-containing products or machinery.
Appéllee alleged that he had been exposed to
asbestos oOr asbestos-containing producis  or
machinery in his oconpation, and that appellants
were jointly and severslly liable for his ©
asbestos-related lung injury, disease, illness and
disability and other related phyzical conditions.”

FN3, The companies named as

in Staley's original complaint mc]udad the
companies listed in fi, 2, plus a number of
other companies who were weumally
dismissed as defenidants to this action. For
case of reforence, we shall refer to all of
these defendants as “appéllanis” even
though seveial of them have been
dismdssed from this action and are not
‘parties to Hhiis appeal.

* { 4} On September 2, 2004, Amsnded
Substitute House Bill 292 (heseinafter “H.B. 2027)
went into ¢ffect. The key provisions of H.B. 292 are
codified In R.C. 2307.91 to 2307.98. Among other
things, these provisions require a plaintiff tringing
an asbestos claim to meke a prima facie showing
that the exposzed person hes a physical impaisment
resulting from a medical condition, and that the
person’s exposwre fo asbostos was a  substartial
contributing factor to the medical condition. See
R.C. 2307.92(B)-D) and 2307.93(A)(1).

1 £ 3} In December 2005, appelles filed a
moticn, with several exhibits attached, seeking (o
establish the piirma facie showing required vnder
HB. 292, In March 2006, appellanis filed a
memorandum in opposition, asserting that appellee’s
proffered evidence failed to establish a sufficient
prima facie showing io allow his case to proceed,
ad requesting that  appelles’s case  be
administratively  dismissed pursuant to  R.C,
2307.93(C).

*1 {1 6} In April 2006, fbe trial court held a
hearing on the parties' varionzs assertions regarding
appellee’s asbestos claim, At the heardng, appellee
acknowledged that his evidence was insufficient to

make the prima facie showing required under HB.
292, Neveriheless, appellee argued that H.B., 292
should not apply to his asbestoz claim since
applying the new law to his case would constitute
an uncoustifutional retroactive applicztion of the
law.

*1 {7} On Jime 1, 2006, the irial contt issued an
“pAmended Order of Administrative Dismissal™ with
réspect to appollee's azbestos chim. The trial court
began its analysis by adopting its recent declsmnm

ﬂ'ﬂr\.,l.y

CP. No, CV2001-12-3029, and ﬁnding “that the
medical criteria provisions of HB. 292 camniot be
applied retrospectively to this case,” However, the
iial court then found that “the prima Facio
proceading required by R.C. 230792 is procedural
and miay be applied refrospectively.” As a reanlt of
thede findings, the tial court atnommoed ity
inteition to “review the prima facie muterials [fled]
in this cage acconding to the law as it existed prior
ta HLB. 292's offective date of Septomber 2, 2004,”

“2 {§ 8} The trial court concluded that the prima
facie evidemce prosented by appellec-by appellee's
own admiselon-failed “to meet the crileria for
mzintaining an asbestos-related bodily injury claim
that existed pror to Scptember 2, 2004.°
Consequently, the fral court administratively
dismissed appelles's case, without prejudice,
pursusnt to R.C. 2307.93(C).

*2 {19 Appeliants siow appeal from the trial
court's June 1, 2006 order, ralsing the following
assignment of error:

*3 {{ 10} “THBE TRIAL COURT ERRED IN IT§
INTERPRETATION THAT R C. 230702
VIOLATES THE OHIO CONSTITUTION.”

2 {§ 11} Appellants argue that the irial court
erred in determdning that it could not apply the
procedural requirements outlined in R.C. 2307.92
without violating the ban on retroactive Iegislation
contained in Section 28, Article II of the Ohio
Constitution. We agree with this argument.

*2 {{ 12} The trial court, citing its recent decision
in Wilson, Butler Cty. CP. No. CY2001-12-3029,
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found “that the medical ctiteria provisions of HB.
292 cannot be applied retrospectively to this case.”
The trial court ﬂidnntdeﬁnpwhalit:mmtwhenit
used the phrase “medical criteria provisions of BB,
292.” but presumably, the court wag referring to the
“minimum medical requirements” lsted throughout
R.C. 2307.92, and the definitions of cerfain key
terms in R.C. 230791, like “comp
authority.” See, e.g., R.C. 2307.91(Z) (dsfining *
competent medical authority™),

*2 {7 13} However, in Pilyon v AC &5 Inc,

etent medical -

been administeatively dismissed under this division
may move to reinstate the plaintiffs case if the
plamhffmakoaapnmafmienhnwmgﬂntmemthe
oinirovtn vequirements specified in division (B),
(), or (D) of section 2307.92 of the Revised Code”
). Appellea may not rely on the law as it existed
prior to Septémber 2, 2004, as the trial count
indicated in its decision.

*3 {§ 17} Appellants’ ass:gummt of etror is
sugtained,

Butler App. No. CA2006-03-056, 2006-Ohio6704,

. this court reverseéd the trial cowt’s decision. In

Wilson, this court beld that B.C. 2307.91, 2307.92,
and 230793 were procsdmal or remedial
provisions rather than substantive onee, and,
therefore, their retroactive application 1o cases filed
before the effective date of those provisions (i.c.,
Scptember 2, 2004), did not violste the ban on
tetroactive legislation contained in Sectiom 28,
Article II of the Ohio Constituton,

*2 {§ 14} In light of our decision in Wilson, the
ttial court ered when i found that “the niedical
criteria provisions of H.B. 292 cénnot be applied
retrospeetively to this case[,]” end when it decided
to “review the prima facic matedals [filed] in thi
case accotding to the law ag it existed prior o H.B.
292's sffective date of September 2, 2004." .

*2  {§ 15} The trial courts decision to
administeatively dismiss appellee’s case pusuant o
R.C. 2307.93(C) waz carrect, Appellee conceded
during these procecdings that he did not meke the
prima facie showing required under R.C. 230792
ond 2307.93. For the reasons stated in our decision
in Wilson, those provisions apply to appellee's case.
Because appelles codld not maké the requlsite
prima facie showing, the tial court was obligated to
dismiss appellee's asbestos claim without prejudice
pursuant to R.C, 2307.93(C).

%2 {y 16} However, if appellee secks to reinstate
his case pursuant 1o R.C. 2307.93(C), then he must
make the prima facie showing that mecis the
minimom  requirements  specified n  R.C.
2307.92(B), (C), or (D), whichever is applicable.
See R.C. 2307.93(C) (“Any plaintiff whose case has

3 {{ 18} The trial court's June 1, 2006 order is
affiimed in part and reversed in past,-and this cauise
is remanded to the trial court with imstructions v
igdue a new crder conzistent with this epinion and in
accordince with the Taw of this state,

YOUNG and BRESSLER, JJ., concur.

Ohio App. 12 Dist. 2006.

Staley v. AC&S, Inc.

Skp Copy, 2006 WL 3833883 (Ohio App. 12
Dist.), 2006 -Okio- 7033

END OF DOCUMENT
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Stabtheber v. Dan Quecbge, LTEEOQhio App. 12
Dist,, 2006, _ B
CHECK OHIO SUFREME COURT RULES FOR
REPORTING OF OPINIONS AND WBIGH‘I‘ OF
LEGAI. AUTHORITY.

Corporation. .
Ulmer & Beme LLP, Brice P. Mandel, Jammes N.
Klne, Kurt S. Siegfried, Robert B, Zulandt HI,
Cleveland, OH, for defsidant-appellant, Ohio
Valley Insulating Company, Inc.

McCarthy, Lebit, Crystal & Liffman Co., LP.A,,
Davxd A, Schaefet Cleveiand, OH, for

Court of Appeals of Ohio, Twelfth District, Butler
County.

Deborah STAHLHEBER, Administmﬂx of the
Estate of Cecil Sizemore, Dectased,
Plaintiff-Appellae,

- V.
Lac D'Amiante DU QUEBEC, LTEE, ¢t al,,
Defendants-Agpellants.
No. CA2806-06-134,

Decided Dec. 28, 2006.

Civil Appeal from Buiter Cotmty Court of Common
Pleas, Case Mo, CV2003-05-1292.

Young, Reverman & Mazzei Co,, L.P.A., Richard
E. Revennan, Cincinnati, OH, and Motey Rice
LIC, Vincent L. Greene IV, Providence, Rl, for
plaintiff-appellee.

Vorys, Sater, Seymour and Peass LLP, Richaid D,
Schugter, Nina L Webb-Lawton, Columbus OH,
and Vorys, Safer, Seymowr and Pease LLP,
Rosemary D Welsh, Cincinnati, OH, for
defendanis-appellants, Americin Standard, Inc.,
Oglebay Norton Company, Certainteed
Corporation, 31 Company, and Union Carbide
Corporation. _

Beker & Hostetler LLP, Robin E. Harvey, Angela
M. Hayden, Clncinnati, Of, for
defendanis-appsllants,  Uniroyal, Inc.  and
Georgia-Pacific Corp.

Baker & Hostetler LLP, Randall L. Soloman,
Edwerd L. Papp, Diene Feigi, Cloveland, OH, for
defendanit-appeliant, Maremont Corporation.
Evanchan & Palmisano, Nicholas L. Bvanchan,
Ralph |. Palmisano, John Sherrod, Akvon, OH, for
defendant-appellant, Foster Wheeler Bnergy

Jim Pelm Ohlo Aftomey Gsnml, Hnlly . Tunt;
Constitufional Offices Section, Cohumbus, OH, for
amices cnriaé, Ohio Aftariey General Yim Petro.
BRESSLER, I

*1.{{ 1} This matter is befoce us on &n appeal /-
by sbumerous defendants-sppellatits ™2 who ato
challenging an order of the Butler Comty Coint of
Comimpon Pless finding that ceitain providina in
Amerided Substitite House Bill 292 ¢ould not be
applied prospectively to the asbestos claim of
Plaintiff-appelies, Deborsh Stahllieher,
Administratrix of the Estate of Cecil Sizemars, Imt
administratively  dimaissing  appelles's  claim,
anyway, pursuant to R.C, 2307.93(C).

FNl. Purmmamt to LocR. 6{A), we sua
sponte remove this case from the
accelerated calendm' and place it on the
regular calender for putposes of issuing
thix gpinion,

FN2, The defendantz-appellants in this
case are; American Stndard, ko, 3M
. Company, Oglebay Norton Company,
Certainteed Corporation, Union Carbide,
Uniroyal, Iine., Georgla-Pacific
Corporation,  Maremont  Corporation,
Foster Wheeler Energy Corporation, Obio
Vaolley Insulating Compaiy, Inc., and
Rapid American Corporation.

*1 {§ 2} Prom 1952 to 1979, Cecil Sizemore
worked as a truck driver and forklift operior at the
Nicolet Industry Plant in Hamilton, Ohio, Sizemore
wes exposed to asbestos dining the period in which
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hie worked at the plant. Sizemore died on May 14,
2001.

*1 {y 3} On May 13, 2003, appellee, Sizemore's
davghter, acting as the administratrix of the Estate
of Cecil Sizemore (heroinafler “decedent™), filed a
complaint against & munber of companies
(hereinafrer “appellants™ ™3} that have been
engaged in  the omiting, processing o7
manufacturing, or sale and disicibution of asbestos
o1 asbesma-oonminmg produr.ts of mclunety

Ppe'-]l alleged decedent had baen ed 4
ssbesios o asbestos-oonlajnjng products or
machinery in his occupation, and that appellants
were jointly and severally lisble for decedents *
ashestos-related lung injury, discase, iliness and
disubility and other related physical conditions.”

FN3. The companies namsd as defendass
in Staley's original complaint inchded fhe
compaties listed in fo. 2, plis a iumbex of
other companies who wers eventually
dismissed as defendanis bo this action, For
ease of reference, we shall refer to all of
these defendants as “appellanfs” even
though several of them have been
disyissed from this action and are not
partiss to this abpeal.

*] {Y 4} On September 2, 2004, Ameaded
Substitete House Bill 252 (hcremaﬂer “H.B. 2927
went into effect, The key provisions of H.B. 292 are
codified in R.C, 2307.91 to 2307.98. Among other
things, these provisions require 2 plaintiff bringing
an asbestos claim to make a prima facic showing
that the exposed pexson has a physical impaimment
resulting from a medical condition, and that the
person's exposure to asbestos was a substantial
contrituting factor to the medical condition. See
R.C. 2307.92(B(D).

] {f 5} Appeller advanced two claims in her
action aguinst appellants: (i) that decedent had
contracted  asbestoais as a result of his
exposure to asbestos in his workplace; and (2) that
appellsais were also linble under a theory of
wrongful death,

FN4, * ‘Asbestosis' meaus bilateral diffude
interstitie] fibrosis of the lunge cavsed by
inhalation of asbestes fibers” R.C.
2307.91{D).

1 {{ 6) In March 2006, appellee filed a motion
with several exhibits attached, secking to establish
the prima facie showing required under HLB. 292.
Appellants  responded witi a meomoranduin in
opposition, asserting fhat appellec’s proffeced
cvidence ftuled to estahlmh a sufficlent prima facie

her  cass fo proceed, and
mqueshng that nppellee's cage be administratively
dismissed pursmant to R.C. 2307.93(C).

*1 {{ 7} Oa Apil 24, 2005, the trial couxt held a
hearig on the parties’ various arguments regarding
appéllec’s  asbestos-related  claims.  Appelles
conceded at the hearing that besed on decedents
death cértificate, which had been filed in the cage, *
there i3 fio cvidence * * ¥, ot the moment, that
[docedents] death was cavsed ag a result of an
[asbestos-related] disease.” Appelles Tequested the
trial court 10 administratively digmiss both her
asbegtosis and wrongful death claims until she had
an opporfunity to gather additional evidence in
support of Them. Appellee alzo asked the trial court
to find that the rétroactive application of H.B. 292
to her case would be unconstitubional, es the wial
court hiad found in previous cases. See Wilson v. AC
& 8 Ine. (Mar. 7, 2006), Butler Cty. CP. No.
CV2001-12-3029,

*2 { 8} On June 1, 2006, the trial court issued an
“Amended Order of Administrative Dismissal™ with
respect to appellec’s asbestos claim. Initially, the
tial court found ¢hat pursuant to R .C.

307.93(AYI)(e), epplying RC. 230792 o

appellee’s case “would impait [her] sobstantlve
riphts in such a way a8 to violate Section 28, Article
I of the Ohio Constinrtion.” Consequently, the trial
court amueumced its intention to review the prima
facie muaterials that had been filed in the case

according to the law as it existed prior to September

2, 2004,

*2 {9 9} However, ths trisl court concluded that
the prima facie evidence presented by appellee
failed “t0 meet the criteria for maintaining an

© 2007 ThomsonWest. No Claim to Orig. U.S. Govt, Works.
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agbestos-telated bodily injury claim that existed
prior to September 2, 2004." Consequently, the trial
court administratively dismissed appellec’s case
without prjudice pursuant to R.C, 2307.93(C).

*3 {f 10} Appellants now appeal from the trial
courts June 1, 2006 order, ralsing the following
asgignment of emor:

*3 {4 11} “THE TRIAL COURT ERRED IN ITS
INTERPRETATION THAT R .C. 230792
VIOLATES THE OHIO CONSTITUTION

)Jlt

#2 {4 21) “(a) The order in &ffect detcrmines the
action with respect to the provisional remedy and
prevents a judginent in the dction in favor of the
appealing party with respect to the provisional
romedy.

*2 (§ 22} “{(b) The appesling party would not be
afforded a meaningful or effective remedy by an
appeal following Enal judgment as to all
procecdings, issues, claims, and parties in the action.

*2 {§ 12) Appellants arguc that the tral court
erred in determining that it could not apply certain
provisians of H.B, 292, including R.C. 2307.92,
without violativg the bam on retroactive logislation
contained in Section 28, Article I of the Okio
Constitution. We agree with this argument.

*2 (§ 13} Initially, appellee comtemds thiat the
order from which appellawts are sppealing is not a
final appealable order. We disagree with this
contention.

*2 {1 14} R.C. 250502, which govems “firial
orders,” stites in pertinent parf:

2 {{ 15} “(A) As used in this section:
2§16} 4%

*2 {1 17} "(3) ‘Provisional remedy' means a
procesding anciilary to an action, inchuding, but not
lithited to * * * a prima facie showing pursuant to
section 230792 of the Revised Code, or a finding
made pursuant {o division (4)(3) of section 2307.93
of the Revised Code.

%2 (1 18} "(B) An order is a final order that may
be reviewed, affmmed, modificd, or reversed, with
or without retiial, when it is one of the following:

*z {ﬂ 19} LE N R
*2 (§ 20} “(4) An order that grants or denics a

provisionsl remedy and to which both of the
following apply:

*2 {{ 23} In this case, the proceedings in the trial
court constitnted & “provisional remedy” under R.C,
2505.02(A)(3) since they involved a proceeding for
“a prima-facie showing pimsuant to section 2307.92
of the Bevised Code, or a finding nade pursuant to
division (A)(3) of section 2307.93 of the Revised
Code.” Additionally, the order being appealed is
one “that grants or denies 8 provisional reinedy(,]”
in that the trial court (1) foind that éppelles had not
madée a sufficient prima facie showing under R.C.
230792, end (2) mede & finding under R.C.
2307.93(A)(3). Sée R.C. 2505.02(A)(3) and (B)(4).

*3 {1 24} The order sppedled fiom is also one that
“defermiines the action with respect to the
provisional remedy and prévents 2 judgment i the
action in favor of the appealing parly with respect to
the provisional remedy.” R.C. 2505.02(B)4)(s).
Specifically, the tial cotirt found that prirtpant to
RC. 230793A)3)a), applying R.C. 2307.92 to
appallee’s oase “womld impair  [appelles's]
substantive riphts in such a way 23 to violate
Section 28, Article I of the Ohic Constifution.” As
& result, the tial court concluded that the Jaw i
effect prior to the cffective date of HB. 292, ie,
September 2, 2004, mwst be applied to this action,
Consequently, the order appealed from micets both
of the requirements listed in R.C. 2505.02(B){4)(a).

*3 {9 25} Finally, in light of all of the fzcts and
circumstances of these procecdings, appéllants
would not be afforded a meaningful or effective
reiedy” by having to wait to file an appeal
following finsl judgment as to all proceedings,
issues, claims, and parties in the action” R.C.
2505.02(B}4)b). Thercfore, we conclude that the
order from which the instant appea!l was taken was

€ 2007 Thomson/West. No Claiim to Orig, U.S, Govt, Warks,

Page A-103




Ship Copy

Paged

Slip Copy, 2¢X6 WL 3833888 (Ohio App. 12 Dist.), 2006 -Ohio- 7034

(Clte as: Slipy Capy)

final and appealable, This court has reached the
same conclasin in similar, recent cases, Sece, €.g.,
Wilson v. AC & 8, Inc. (Dec, 18, 2006}, Butler App.
No, CA2006-03-056, 2006-Ohio-6704, at fn. 3.

*3 [ 26) As to the issves raised in appellants’
dssignment of ciror, we first note that in Wilson, this
court held that R.C, 2307.91, 2307.92, and 2307.93
are procedoral or remedisl provisions rather Gian
substantlve ©nes, and, therefore, theli rétroactive
phcation wcases ﬁledbcfum the effective date of

v:olatc the ban on retmactxve legislﬁuon ccmta
in Section 28, Articla II of the Ohio Cotstitution,

+3 {§ 27) In light of our decision in Wilson, the
trial court cired whea {t found, pursuamt fo R.C,
2307.93(AX3)n), that applying R.C. 2307.92 io
appcllees case “would impair [her] subitantive
rights in such a way as to viblate Section 28, Article
I of the Ohio. Constitution.” The trial court also
erred when it “review{ed] the peline facle materials
that had been filed in the case according to the law
ag it existed prior to September 2, 2004,

*3 [ 28} The trinl courts decision to
whoinistratively dismiss appellee’s case pursusnt to
R.C. 230793(C), on the other hand, was corvect.
Since appelles did not rmake the requisite prima
facic showing, the trial court was obligated to
_ distaiss hoth of appelice’s asbestcs claims (fox
" asbestosis and wrongful death) without prejudice
pursuant to R.C. 2367.93(C).

*3 [ 20} If appellec seeks to reinstate her case
pm’suant to R.C. 2307.93(C), then she must make
the prima facie showing that meets the minimom

requiverncnts apeclﬁed in R.C. 2307.92(B), (C), or
(D). whichever is applicable; however, she may not
rely on the law as it existed prior to September 2,
2004, contrary to what the trial court had indicated
in its decision. Ses R.C. 2307.93(C) { “Any plalatiff
whose casc has been administratively dismissed
under this division may move to reinstaie the
plaintiffs caze if the plaintiff mekes a prima-facie
showing that meetz the minimum requncmmts
specified in division (B), (C), or () of section
2307 92 of the Revized Code™).

*4 (] 30} Appellants' assigiment of exror is
sustai

*4 {§ 31} The tridl court's June 1, 2006 order is
affimned n part and reversed in part, and this canse
is rexranded to the trial cowrt with instructions to
issue a new order consistent with this opitiion and in
accordzncs with the law of this state.

POWELL, P.J., and YOUNG, 1., concur.
Ol App. 12 Dist..2006

Slip Copy, 2006 WL 3633888 (Ohio App.
Dist.), 2006 -Ohic- 7034
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COURT OF APFEALS

IN THE COURT OF ARPPEALS OF QHIO
FOURTH APPELLATE DISTRICT

LAWRENCE COUNTY -

| A2 FH 0L

L.INDA ACKISON, as Adminiatratrix L P05
of the Estate of Danny LERIC & ARTS
Ackigon, : 13, 4 ENTY

Plaintiff-Appellant, : Cmse No. O05CA46

v&.

ANCHOR PACKING CO., at al., s ENTRY ON MOTION TQ CRRTIFY

_ , FONELICT
Defendants-Appellees.

Appellees filed a Moticn to Certify Confllet, pursuant to
2pp.R. 25, asserting that this court's Deciaion and Judgment
Entry in Ackison v. Anchor Packing Cp,, Luwrente App. No. O5CR4S,
2006-0hio-7099, conflicte with the Twelfth District’ & decisions
in wilpon v. AC & 8, Tnc., Butler App. Bo, CA2006-03-056, 2006-
Ohip-6704, Staley v. AC & 8. Ing., Butler App. No. CA2006-06-133,
Z006-0hio-7033, and Stahlbebex

[ER, Butler App.
Ho. CAZ006-06-134, 2006-Oblo~7034.

Bect:ion 3 (B) (4), Article IV of the Ohio Constitutieon permits
an appellate couxt to certify an issus {o the Ohio SBupreme Court
for raview and final determination whan "the judges of a court of
appeals find that a Judgment upon Whi.qh they huve agreed is in |
conflict with a judgment pronmounced upon the same question by any
other court of appeals of the state.” '

(1993}, 66 Ohlo Bt.3d 594,
596 613 N.E.24& 1032, 1034, the Ohio Supreme Court clarified the
raquirements that an appallate court must find before cartifying

* gse our prior opinion for the full Jist of appellees. . .
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LAWRENCE. 05CRAE
a judgment se being in Conflict.

spiyrst, the certifying couxt wmust £ind that its
Jjudgment: 15 in Confllct with the judgment of a court of
appeala of apother district and the ssserted Conflict
mist be "upon the same question.’ Second, the alleged
Conflict must be on a rule of law--not facts. Thirg,
tha journal entry or opinion must ¢learly set forth
that rule of law which the certifying court contends is
in Conflict with the judgment on the same question by
other digtrict gourte of appeals.”

4043

In Wilsen, the Twelfth District concluded that R.C. 2307.91

araan e vt e Sm—

s v b ==

te 2307.93 did not constitute unconstitutional retrouctive
lagislation. Staley and Stahlhebex followed the holding in
Wilspon. In Agkison, we held that the statutes, as applled to

Ackigon' 8 claims, constituted uncoustitutional retrosctive

leglslation, Our holding conflicts with the Twelfth District’s

decisions. Thersfora, we grant appellees’ wmotion to certify
conflict. We certify ths following iseue to the Ohioc Bupreme
Court: *“Can R.C. 2307.51, 2307.92, and 2307.93 be agplied to
cases already pending on Saptember 2, 2004%"
MeFarland, P.Jd. & Harsha, J,: Conour
MOTION GRANTED.

For the Couxf
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