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L INTRODUCTION

This appeal arises from a natural gas distribution base rate case filed by The East Ohio
Gas Company d/b/a Enbridge Gas Ohio (“Enbridge”). The issues concern whether accumulated
deferred income taxes (“ADIT”) and incentive compensation costs tied to the parent company’s
financial performance should be included in Enbridge’s rates. In the case below, the Public
Utilities Commission of Ohio (“PUCO”) properly included ADIT and excluded incentive
compensation costs tied to the parent company’s financial performance from Enbridge’s rate
base. The PUCO’s decision should be affirmed.

The PUCO’s decision to include ADIT in the rate base was consistent with its normal
practice of flowing through to consumers the tax benefits the utility receives. Cleveland Elec.
Illum. Co. v. Pub. Util. Comm., 12 Ohio St.3d 320, 322 (1984). The PUCQ’s decision to exclude
compensation tied to the parent company’s financial performance follows its 2009 ruling that
“[t]o the extent that financial incentives are awarded for achieving financial goals, the primary
benefit of such financial incentives accrues to shareholders and that portion of incentive
compensation should not be recovered from ratepayers.” In the Matter of the Application of Ohio
Edison Co., Pub. Util. Comm. No. 07-551-EL-AIR, et al., Opinion and Order, 2009 Ohio PUC
LEXIS 58, *37 (Jan. 21, 2009).

Notwithstanding these adjustments, the PUCO’s order nearly tripled Enbridge’s rate base
valuation from $1.4 billion (in the last rate case) to $4 billion (in the current rate case). In the
Matter of the Application of E. Ohio Gas Co., Pub. Util. Comm. No. 07-829-GA-AIR, et al.,
Opinion and Order, 2008 Ohio PUC LEXIS 655, *64 (Oct. 15, 2008); R. 242 9 217. But
Enbridge wants the Court to re-weigh the evidence and add another $532 million to the rate base

valuation for these ADIT and incentive compensation items. The Court should not.



The PUCQO’s order resulted from a careful weighing of the evidence on rate base
valuation while balancing two competing regulatory objectives — that of allowing Enbridge an
opportunity to earn a fair return versus that of ensuring Enbridge’s rates are just, reasonable, and
affordable. The PUCO explained that it “is always mindful of the affordability of utility services
....0 In the Matter of the Application of Ohio Edison Co., Pub. Util. Comm. No. 24-468-EL-AIR,
et al., Second Entry on Rehearing, 2026 Ohio PUC LEXIS 240, *28 (Feb. 18, 2026). The Court
should decline to re-weigh the evidence and should affirm the PUCO’s ruling because it rests on

sufficient evidence.

II. STANDARD OF REVIEW

The Court’s review of final orders by the PUCO is governed by R.C. 4903.13. (Appellant
Appx. 281). It provides that a PUCO order shall be reversed, vacated, or modified by this Court
only when, upon consideration of the record, the Court finds the order to be unlawful or
unreasonable. /d. The Court will not reverse or modify a PUCO decision as to questions of fact
when the record contains sufficient probative evidence to show that the PUCO’s decision was
not manifestly against the weight of the evidence and was not so clearly unsupported by the
record as to show misapprehension, mistake, or willful disregard of duty. Monongahela Power
Co. v Pub. Util. Comm., 2004-Ohi0-6896, 4 29. This Court has consistently refused to substitute
its judgment for that of the PUCO on evidentiary matters when the record supports either of two
opposing positions. AK Steel Corp. v. PUC of Ohio, 95 Ohio St.3d 81, 84 (2002).

The Appellant bears the burden of demonstrating that the PUCO’s decision is against the
manifest weight of the evidence or is clearly unsupported by the record. /d. This burden is
difficult to sustain because the Court has consistently found it proper to defer to the PUCO’s

judgment in matters that require the PUCO to apply its specialized expertise and discretion with



regard to factual matters. Monongahela Power Co. v. PUC, 2004-Ohio-6896, 9 29. Furthermore,
this Court will not reverse a PUCO order absent a showing by the Appellant that it has been or
will be harmed or prejudiced by the order. Myers v. Pub. Util. Comm., 64 Ohio St.3d 299, 302
(1992). Although the Court has “complete and independent power of review as to all questions of
law” in appeals from the PUCO, Ohio Edison Co. v. Pub. Util. Comm., 78 Ohio St.3d 466, 469
(1997), the Court may rely on the expertise of a state agency in interpreting a law where “highly
specialized issues” are involved and “where agency expertise would, therefore, be of assistance
in discerning the presumed intent of our General Assembly.” Consumers’ Counsel v. Pub. Util.
Comm., 58 Ohio St.2d 108, 110 (1979).

With mixed questions of law and fact, the Court must review the evidence to determine
whether the findings of fact are reasonable and whether the legal principles have been properly
applied. Motor Freight Inc. v. Pub. Util. Comm., 120 Ohio St. 1, 6 (1929).

Enbridge appeals the PUCO’s decision to include certain ADIT in the rate base and to
exclude certain incentive compensation costs from the rate base. Both issues involve mixed

questions of law and fact.

I1I. STATEMENT OF FACTS

Enbridge’s application requested a rate increase based on a rate base of $4.573 billion. R.
13 at 5. OCC, along with several other parties, intervened and conducted discovery. R. 242 q 15.
The PUCO Staff issued a report of investigation, which recommended a rate base of $3.966
billion. R. 60 at 76. OCC and other parties filed objections to the staff report and testimony
supporting the objections, which supported various rate base valuations. R. 88-96, 100-101, 103-

105, 107-109, 112, 115, 118, 124, 130-131.



The PUCO ultimately approved a rate base of $4 billion. R. 242 9 217. This was about
87% of the 4.573 billion that Enbridge requested in its application. R. 13 at 5. In this appeal,
Enbridge seeks to add another $532 million to rate base, which would put Enbridge’s rate base at
$4.53 billion, or 99% of the amount it requested in its application.

The $532 million in disputed rate base includes $475 million for pension-related ADIT
and $22 million for training-related ADIT, which Enbridge contends were improperly included
in rate base. The other rate base item in dispute is $35 million for certain incentive compensation
costs, which Enbridge claims were improperly excluded from rate base.

ADIT consists of revenue that a utility collects from consumers for taxes but has not yet
paid to the government. The most common example of how ADIT is created is depreciation. R.
191 at 7-8; R. 123 at 25-26. When a utility records depreciation on its books, it uses straight-line
depreciation, which is reflected in rates. /d. But when paying taxes, the same utility typically
uses accelerated depreciation. /d. The utility, therefore, collects more in rates than it actually
pays the government. /d. The ADIT is a credit item when included in the rate base. R. 242 [ 47.
ADIT offsets, or reduces, the value of the rate base. Id. The Court is currently considering the
ratemaking treatment of ADIT in another pending appeal. In the Matter of the Review of Duke
Energy Ohio, Inc.’s Distribution Capital Investment Rider, Case No. 2025-0620.

Most of the ADIT at issue in this case relates to Enbridge’s pension plan. In the present
case, the PUCO excluded Enbridge’s pension plan itself from the rate base. R. 242 § 61. The
value of the pension plan was $1.975 billion. /d. 9§ 46. The pension plan had long been
overfunded. /d. Enbridge had made no pension plan contributions since the 1990s. /d. If included
in the rate base, the pension plan would have increased the rate base, which would have allowed

Enbridge to earn a return on the pension plan. /d. § 47. That would have increased rates for



consumers. The PUCO Staff and all parties, including Enbridge, agreed that the pension plan
should be excluded from the rate base. Id. 9 49, 52-54. After weighing the evidence, the PUCO
decided to exclude the pension plan from the rate base because “[t]he pension plan does not
represent a source of investor-supplied funds upon which the Company should earn a rate of
return; in fact, the record demonstrates that the Company has not contributed to the pension plan
since the early 1990’s.” Id. 4 61.

The PUCO included the pension-related ADIT in the rate base. R. 242 9 62. The value of
the pension-related ADIT was $475 million. /d. 4 47, 49. Including the pension-related ADIT in
rate base reduced the rate base valuation by $475 million. /d. Enbridge opposed including the
pension-related ADIT in the rate base. Id.  49. The PUCO Staff and all other parties, except
Enbridge, supported including the pension-related ADIT in rate base. Id. 9 49, 52-54.

To decide whether the pension-related ADIT should be included in the rate base, the
PUCO had to resolve a factual dispute. The factual dispute centered on whether Enbridge had
access to the pension-related ADIT as a cost-free source of capital to fund its operations.
Enbridge witness Felsenthal opined that the pension-related ADIT was not a cost-free source of
capital available to Enbridge for funding its operations. /d. § 62.

PUCO Staff witness Borer and OCC witness Madsen both testified that Enbridge had
access to the ADIT as a cost-free source of capital for funding operations. /d. As Mr. Madsen
noted, Enbridge collects the pension-related ADIT from consumers through rates. The ADIT was
created when Enbridge took a deduction on its corporate income taxes for the past pension fund
contributions and Enbridge is responsible for paying corporate taxes. /d. § 53. After weighing the

evidence, the PUCO concluded: “[Enbridge] bears the burden of proof on all issues in this case,



and we find Staff witness Borer and OCC witness Madsen to be more persuasive on this issue.”
1d.

Enbridge also appeals the PUCQO’s decision to exclude $35 million in certain capitalized
incentive compensation costs from the rate base. Appellant Merit Brief at 31-49. This incentive
compensation was tied to the earnings-per-share performance of the parent holding company. R.
242 99 71-72. As noted above, Dominion Energy, Inc. was the parent holding company during
the test period covered by this rate. R. 60 at 28. Enbridge, Inc. was the parent company when the
case was decided. Id. at 28, fn. 24.

The PUCO excluded from the rate base this incentive compensation tied to Dominion
Energy, Inc.’s earnings-per-share. The PUCO stated that:

The evidence in the record indicates that the primary beneficiary of
meeting [earnings-per-share] targets are the shareholders of
[Enbridge’s] parent company rather than the ratepayers, who see
little or no direct benefit to meeting the financial metrics. There is
no persuasive evidence in the record demonstrating a direct benefit
to ratepayers if the parent company of [Enbridge] achieves the
[earnings-per-share] goals set forth in the incentive compensation
plan. R. 242 9§ 72.

The PUCO issued its order on June 26, 2025. R. 242. Enbridge filed an application for
rehearing on July 25, 2025. R. 245. The PUCO issued an entry on rehearing rejecting Enbridge’s
arguments on August 20, 2025. R. 256. Enbridge filed a second application for rehearing on
September 19, 2025. R. 272. The PUCO issued a second entry on rehearing again rejecting
Enbridge’s arguments on October 15, 2025. R. 283. Enbridge filed a notice of appeal to this

Court on December 12, 2025. R. 289.



IV.  ARGUMENT

PROPOSITION OF LAW NO. 1: The Public Utilities Commission acts reasonably by
including accumulated deferred income taxes in rate base, consistent with its normal
practice of flowing through to consumers the tax benefits the utility receives. Cleveland
Elec. Illum. Co. v. Pub. Util. Comm., 12 Ohio St.3d 320, 322 (1984).

Enbridge claims that the PUCO erred by including pension-related and training-related
ADIT in the rate base even though the underlying assets were excluded from the rate base.
Appellant Merit Brief at 13-30. Enbridge argues that “ADIT must be excluded from the rate base
when the corresponding asset that gave rise to that ADIT is also excluded.” Appellant Merit
Brief at 15. Enbridge is wrong. Ohio law contains no such requirement.

The PUCO has discretion to include ADIT in the rate base where the underlying asset is
excluded from the rate base. It exercised that discretion reasonably. The Court should reject
Enbridge’s argument.

When the PUCO values a utility’s rate base, “the General Assembly has vested the
PUCO with broad discretion . . . [and] such determinations are lawfully within the expertise of
the PUCO unless they are manifestly against the weight of the evidence and so clearly
unsupported by the record as to show misapprehension, mistake, or willful disregard of duty.”
Consumers’ Counsel v. Pub. Util. Comm., 63 Ohio St.3d 522, 528 (1992), citing Columbus v.
Pub. Util. Comm., 10 Ohio St.3d 23 (1984); Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio
St.2d 71 (1980). Here, the PUCO’s decision to include the pension-related and training-related
ADIT in the rate base was based on sufficient evidence that the ADIT is a cost-free source of
funds for Enbridge.

The PUCO carefully analyzed the proper ratemaking treatment for ADIT. The PUCO
stated:

The Commission finds that Staff’s testimony that each component
of the pension should be reviewed individually according to sound
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regulatory principles is persuasive. [] Although the Company
insists that the Commission must apply a ‘symmetrical’ approach
to consideration of the ratemaking treatment of each pension
component, [Enbridge’s] witness conceded that GAAP does not
require a symmetrical approach to the ratemaking treatment of the
pension components. R. 242 9§ 59.

The issue of whether the pension-related ADIT should be included in the rate base
turned, in part, on a factual dispute. The PUCO reviewed conflicting testimony from Enbridge
witness Felsenthal versus staff witness Borer and OCC witness Madsen about whether the ADIT
is a cost-free source of funds that Enbridge could use for internal financing. /d. 4 62. The PUCO
concluded that the ADIT is a cost-free source of funds for Enbridge. The PUCO’s determination
was based in part on Mr. Madsen’s testimony that “the final obligation for all taxes rests solely
with the Company, not the pension plan holders, and is funded through customer rates.” Id. The
PUCO stated: “[Enbridge] bears the burden of proof on all issues in this case, and we find Staff
witness Borer and OCC witness Madsen to be more persuasive on this issue.” /d.

Mr. Felsenthal seemed to change his position on this issue whenever it suited him. In the
present case, he testified that the pension-related ADIT “are also unique in that, unlike many
ADIT, pension and OPEB-related ADIT do not represent an interest-free loan from the US
Treasury, i.e., they are not a source of funds to the utility.” R. 204 at 4. Yet in another Dominion
rate case in West Virginia, he took the exact opposite approach, testifying that the pension-
related ADIT “is an interest-free loan from the U.S. Treasury.” R. 123 at 672, Ex. ADF-S1 at p.
636 of 786, lines 21-22; See also, In re Application of Hope Gas, Inc. dba Dominion Energy
West Virginia, Commission Order, 2021 W. Va. PUC LEXIS 1071 at *43 (July 27, 2021). Mr.
Felsenthal was not a credible witness on this point. The PUCO’s decision to reject Mr.

Felsenthal’s testimony in favor of the testimony from Mr. Borer and Mr. Madsen on this issue

was supported by sufficient evidence.



The PUCO’s ruling that ADIT is a cost-free source of funds for Enbridge is consistent
with other rulings on this point. For example, in SFPP, L.P. v. FERC, 967 F.3d 788, 800
(D.C.Cir. 2020), the court stated: “In a cost-of-service proceeding, the Commission requires the
pipeline to deduct the sums in the ADIT liability accounts from rate base so the pipeline does not
improperly earn a return on amounts funded by cost-free capital.” In In re Investigation into the
Existing Rates of Vt. Tel. Co., 739 A.2d 671, 673 (Vt. 1999), the Vermont Supreme Court
explained: “Ratepayers pay the taxes reflected in the ADIT account in advance, providing the
utility with a cost-free source of capital until it must pay the taxes.”

Further, the PUCO’s decision to include ADIT in the rate base was consistent with past
cases where it flowed through to consumers the tax benefits the utility receives. Cleveland Elec.
Illum. Co. v. Pub. Util. Comm., 12 Ohio St.3d 320, 322 (1984); Ohio Bell Tel. Co. v. Pub. Util.
Comm., 68 Ohio St.2d 193, 194 (1981); In the Matter of the Investigation of the Financial
Impact of the Tax Cuts and Jobs Act of 2017 on Regulated Ohio Utility Companies, Pub. Util.
Comm. No. 18-47-AU-COlI, Finding and Order, 2018 Ohio PUC LEXIS 1054 § 27 (Oct. 24,
2018).

Enbridge failed to establish that the ADIT related to a pension is any different from any
other source of ADIT. The PUCO acted reasonably by rejecting Mr. Felsenthal’s assertion that
the ADIT related to a pension is not a cost-free source of capital for Enbridge. Hence, the
PUCO’s decision to include ADIT in rate base was reasonable.

Enbridge argues that the Court should reverse because the PUCO failed to follow its own
precedent. Enbridge argues that the PUCO failed to explain its reasoning for departing from the
precedent established by In the Matter of the Application of Ohio Edison Co., Pub. Util. Comm.

No. 07-551-EL-AIR, et al., Opinion and Order, 2009 Ohio PUC LEXIS 58 (Jan. 21, 2009);



Appellant Merit Brief at 12, 23, 24, 44. Contrary to Enbridge’s claim, the PUCO fully explained
how Enbridge had misapplied Ohio Edison and how Ohio Edison was distinguishable:
The Commission finds that [Enbridge’s] reliance on our decision
in Ohio Edison is misplaced. As Staff noted in its reply brief, in
Ohio Edison, the Commission did not explicitly approve the “all
out’ approach for which [Enbridge] advocated in this proceeding;
likewise, the Commission never stated in Ohio Edison that a
‘symmetrical’ approach to the pension issue must be followed. In
addition, because ADIT related to the pension asset was not at
issue in Ohio Edison, the Commission only addressed the pension
asset and the pension expense, not ADIT related to the pension
expense. R. 256 ] 21.

This explanation adequately meets the Court’s requirement to provide “[a] few simple
sentences in the commission’s order” explaining why an early decision was not followed. /n re
Application of Columbus S. Power Co., 2011-Ohio-1788, 9 52. The Court should therefore reject
Enbridge’s argument that the PUCO’s order violated R.C. 4903.09 (Appellant Appx. 280).

Enbridge also argues that R.C. 4909.05 (Appellant Appx. 282) and R.C. 4909.15
(Appellant Appx. 284) specifically require ADIT to be excluded from the rate base whenever the
corresponding asset giving rise to the ADIT is also excluded from the rate base. Appellant Merit
Brief at 15-19. This argument fails.

Ohio statutes contain no such requirement. R.C. 4909.05 (Appellant Appx. 282) generally
requires that when the PUCO sets a utility’s rates, it must issue a written report on the original
cost of all forms of property included in the valuation of the utility’s rate base. R.C. 4909.15
(Appellant Appx. 284) generally prescribes the ratemaking formula where “the rate base consists
of the actual net investment in the assets of the utility, including the original cost of long-term
assets, less depreciation and contributions of capital plus short-term assets in the form of cash

working capital.” Office of Consumers’ Counsel v. Public Utilities Comm., 18 Ohio St.3d 264,

266 (1985).
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Neither R.C. 4909.05 (Appellant Appx. 282) nor R.C. 4909.15 (Appellant Appx. 284)
requires that ADIT must be treated symmetrically with the underlying asset. Enbridge witness
Felsenthal admitted this when he said that “a symmetrical approach was based on his own
opinion, rather than a rule.” R. 242 9§ 52.

The General Assembly’s lack of a specific statutory formula for incorporating ADIT in
rate base means that the General Assembly has granted the PUCO discretion to decide the proper
rate base valuation. Consumers’ Counsel v. Pub. Util. Comm., 63 Ohio St.3d 522, 528 (1992),
citing Columbus v. Pub. Util. Comm., 10 Ohio St.3d 23 (1984); Consumers’ Counsel v. Pub.
Util. Comm., 64 Ohio St.2d 71 (1980). Here, the PUCO’s decision to include ADIT in the rate
base is supported by sufficient evidence. The PUCO did not abuse its discretion in deciding the
proper rate base valuation. Indeed, the PUCO issued an order that nearly tripled Enbridge’s rate
base from $1.4 billion to $4 billion. In the Matter of the Application of E. Ohio Gas Co., Pub.
Util. Comm. No. 07-829-GA-AIR, et al., Opinion and Order, 2008 Ohio PUC LEXIS 655, *64
(Oct. 15, 2008); R. 242 9 217.

Enbridge also relies on Babbit v. Pub. Util. Comm., 59 Ohio St.2d 81 (1979) and similar
cases to support its claim that Ohio law requires symmetrical treatment of the pension and the
pension-related ADIT. Appellant Merit Brief at 15, 16, 33. These cases actually support the
Appellees’ point that the PUCO has broad discretion when valuing the rate base. In Babbit, the
Court stated that the PUCO has “a wide degree of discretion . . . under R.C. 4909.05 and
4909.15(A)(1)” to decide whether to include deferred taxes in the rate of return calculation.
Babbit at 91.

Babbit and similar cases are based on the specific facts of those cases. For example, in

Babbit, the Court affirmed the PUCO’s decision to exclude deferred taxes from the rate of return
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calculation because the testimony of four expert witnesses provided sufficient evidence for the
PUCQO’s rate of return ruling. /d. at 92. Neither Babbit nor the other similar cases cited by
Enbridge purport to establish any universal rule that “ADIT must be excluded from rate base
when the corresponding asset that gave rise to that ADIT is also excluded.” Appellant Merit
Brief at 15.

In fact, in another earlier PUCO decision, the PUCO treated ADIT separately from the
underlying assets that gave rise to the ADIT. In the Matter of the Investigation of the Financial
Impact of the Tax Cuts and Jobs Act of 2017 on Regulated Ohio Utility Companies, Pub. Util.
Comm. No. 18-47-AU-COlI, Finding and Order, 2018 Ohio PUC LEXIS 1054 9§ 27 (Oct. 24,
2018). The issue in that case was how utilities should flow through to consumers the tax savings
from the Tax Cuts and Jobs Act of 2017 (“TCJA”), which reduced the corporate income tax rate
from 35% to 21%. Id. The PUCO ordered utilities to file new applications to immediately flow
through the tax savings created by the TCJA, rather than waiting for the utilities’ next rate cases.
1d. By not ordering the utilities to wait until their next rates cases to flow through the TCJA tax
savings, the PUCO treated the ADIT in an asymmetric manner from the underlying assets that
gave rise to the ADIT.

Similarly, the PUCO’s order implementing the Tax Cuts and Jobs Act case for Enbridge
is another example of the PUCO not treating ADIT symmetrically with the underlying assets
giving rise to the ADIT. In that case, the PUCO approved a new Tax Savings Credit Rider tariff
to flow through to consumers Enbridge’s savings under the TCJA, even though the ratemaking
treatment for the underlying assets giving rise to the ADIT was resolved in Enbridge’s prior rate
case or in separate riders. In the Matter of the Application of E. Ohio Gas Co., Pub. Util. Comm.

No. 18-1908-GA-UNC, et al., Finding and Order, 2019 Ohio PUC LEXIS 1579 (Dec. 4, 2019).
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Enbridge argues that Federal Energy Regulatory Commission (“FERC”) cases and some
other state cases support its position that ADIT must be excluded from rate base when the
corresponding asset that gave rise to that ADIT is also excluded. R. 242 9 49. Note that FERC
cases and cases in states with formula ratemaking do not apply here. They are quite simply not
controlling authority for Ohio ratemaking purposes.

The Ohio General Assembly provided a system of traditional ratemaking in R.C. 4909.05
(Appellant Appx. 282) and R.C. 4909.15 (Appellant Appx. 284) and related statutes. It allows
the PUCO to make adjustments based on regulatory policies such as justness and reasonableness,
gradualism and affordability. In contrast, FERC uses formula rates, where the rates are
determined by applying a formula to the utility’s account balances. Alabama Power Co. v.
Federal Energy Reg. Comm., 993 F.2d 1557, 1564-1565 (D.C. Cir. 1993). This Court has long
recognized the difference between regulatory accounting practices versus traditional ratemaking.
Elyria Foundry Co. v. Pub. Util. Comm., 2007-Ohio-4164, 4| 20. The Court should therefore give
no weight to the FERC cases or cases from states with formula ratemaking cited by Enbridge.

Finally, Enbridge argues that the PUCO’s decision to include pension-related ADIT in
the rate base is preempted by the Employee Retirement Income Security Act of 1974 (“ERISA™).
Appellant Merit Brief at 27-30. This argument should be rejected as well.

The cases cited by Enbridge to support its argument are distinguishable. For example,
Boggs v. Boggs, 520 U.S. 833, 835-836 (1997), held that ERISA preempts state community
property laws that would allow a non-employee spouse to transfer their interest in undistributed
pension benefits via a will. Aetna Health Inc. v. Davila, 542 U.S. 200, 204 (2004), held that
ERISA preempts state law claims for wrongful denial of benefits. They do not involve public

utility commission rulings on whether pension-related ADIT should be included in rate base.
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Enbridge’s ERISA preemption argument is also inconsistent with Enbridge’s reliance on
In the Matter of the Application of Ohio Edison Co., Pub. Util. Comm. No. 07-551-EL-AIR, et
al., Opinion and Order, 2009 Ohio PUC LEXIS 58 (Jan. 21, 2009) to support its arguments.
Appellant Merit Brief 12, 23, 24, 44. If ERISA preemption really did apply, then this should
have also preempted the PUCO’s ruling in Ohio Edison because that case also required the
PUCO to decide whether a pension and pension-related ADIT should be included in rate base.
PROPOSITION OF LAW NO. 2: The Public Utilities Commission acts reasonably by

excluding from a public utility’s rate base the incentive compensation costs tied to the
financial performance of the public utility’s parent holding company.

The PUCO has broad discretion in deciding the value of a utility’s rate base. Like the
ADIT issue, the incentive compensation issue also relates to Enbridge’s rate base valuation. The
General Assembly has granted the PUCO broad discretion to decide whether to include these
incentive compensation costs in rate base. The PUCQO’s decision should be affirmed unless it was
manifestly against the weight of the evidence and so clearly unsupported by the record as to
show misapprehension, mistake, or willful disregard of duty. Consumers’ Counsel v. Pub. Util.
Comm., 63 Ohio St.3d 522, 528 (1992), citing Columbus v. Pub. Util. Comm., 10 Ohio St.3d 23
(1984); Consumers’ Counsel v. Pub. Util. Comm., 64 Ohio St.2d 71 (1980). The PUCO’s
decision to exclude financial-based incentive compensation from rate base is based on sufficient
evidence.

A. The evidence supported the PUCO’s ruling to exclude financial-based incentive

compensation from rate base, due to the change in ownership, the different nature

of the parent holding company’s business and because it directly and primarily
benefited shareholders.

The PUCO explained its ruling on this issue as follows:

The evidence in the record indicates that the primary beneficiary of
meeting EPS [earnings-per-share] targets are the shareholders of
[Enbridge’s] parent company rather than ratepayers, who see little
or no direct benefit to meeting the financial metrics * * * There is
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no persuasive evidence in the record demonstrating a direct benefit

to ratepayers if the parent company of [Enbridge] achieves the EPS

goals set forth in the incentive compensation plan. R. 242 4 72.
This ruling is based on sufficient evidence and was adequately explained. Enbridge’s argument
that the PUCO failed to adequately explain its decision under R.C. 4903.09 must fail. As the
Court noted in In re Application of Ohio Power Co., 2024-Ohio-2890, the PUCO’s only
obligation under R.C. 4903.09 is to provide “sufficient detail for us to determine the factual basis
and reasoning relied on by the commission.” /d. § 32. The PUCQO’s order meets this standard.

During the test period for this case, Enbridge (at that time known as Dominion) was
owned by Dominion Energy, Inc. R. 6; In the Matter of the Application of E. Ohio Gas Co., Pub.
Util. Comm. No. 23-972-GA-UNC, Finding and Order, 2024 Ohio PUC LEXIS 322 *3 (Mar. 6,
2024). When the PUCO issued its decision now on appeal, the parent company had changed to
Enbridge, Inc. In the Matter of the Application of E. Ohio Gas Co. at *27-29. Enbridge
consumers could not benefit by paying future rates based on incentive compensation tied to the
earnings-per-share performance of Dominion Energy, Inc., the former parent holding company.
This evidence is sufficient to support the PUCO’s ruling to exclude financial-based incentive
compensation from the rate base.

Moreover, Enbridge’s argument regarding incentive compensation directly conflicts with
its argument regarding rate of return. On the one hand, Enbridge argues that consumers benefit
when the parent holding company meets its earnings-per-share target. Appellant Merit Brief at
41-42. On the other hand, Enbridge’s own return on equity witness Jennifer E. Nelson testified

that Dominion Energy, Inc. should not be used as a proxy company for estimating Enbridge’s

return on equity. R. 28 at 11.
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Ms. Nelson testified that a proxy company must be “comparable to [Enbridge] in certain
fundamental respects.” Id. at 9. According to Ms. Nelson, Dominion Energy, Inc. was not a
suitable proxy for Enbridge, in part, because it “is not classified by Value Line as a natural gas
utility, nor does it meet [the] screening criterion of having at least 60.00% of net operating
income from regulated natural gas utility operations.” Id. If the parent holding company’s
business operations are so different from Enbridge’s business, then there could not be any
consumer benefit from including in rates financial-based incentive compensation based on the
former parent holding company’s earnings-per-share. This is more evidence to support the
PUCO’s ruling to exclude the financial-based incentive compensation from the rate base.

At the evidentiary hearing, Enbridge’s incentive compensation witness admitted that
Dominion Energy, Inc.’s shareholders benefit “directly” and benefit “a little bit more” than
Enbridge consumers from incentive compensation tied to Dominion Energy, Inc.’s earnings-per-
share financial performance. Tr. Vol. Il at 59:16-60:3. This direct, primary benefit to Dominion
Energy, Inc.’s shareholders is additional evidence to support the PUCO’s ruling to exclude the
financial-based incentive compensation from the rate base.

B. The PUCQO’s incentive compensation ruling was based on its precedent in In the

Matter of the Application of Ohio Edison Co., Pub. Util. Comm. No. 07-551-EL-
AIR, et al., Opinion and Order, 2009 Ohio PUC LEXIS 58 (Jan. 21, 2009). The

PUCO adequately explained its reasoning for excluding the financial-based
incentive compensation from rate base.

Enbridge argues that the PUCO’s incentive compensation ruling violates its own
precedent and that the PUCO failed to adequately explain why it didn’t follow this precedent.
Appellant Merit Brief at 43-44. This argument should also be rejected.

The PUCO explained that its ruling rests on its “definitive ruling on this issue in
FirstEnergy’s 2007 distribution base rate case,” R. 242 9 71, citing In the Matter of the

Application of Ohio Edison Co., Pub. Util. Comm. No. 07-551-EL-AIR, et al., Opinion and
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Order, 2009 Ohio PUC LEXIS 58 (Jan. 21, 2009). The PUCO explained that it followed the
Ohio Edison ruling that “[t]o the extent that financial incentives are awarded for achieving
financial goals, the primary benefit of such financial incentives accrues to shareholders and that
portion of incentive compensation should not be recovered from ratepayers.” /d.

The PUCO also explained why it rejected Enbridge’s argument that E. Ohio Gas Co. v.
Pub. Util. Comm., 133 Ohio St. 212 (1938) controls the outcome of this case. R. 242 4 73. In that
1938 case, the Court held that compensation costs for Enbridge’s stock option plan are
recoverable in rates. /d. In the present case, the PUCO distinguished E. Ohio Gas Co. on the
ground that it did not involve incentive compensation. R. 242 ¢ 73.

C. Enbridge’s argument that incentive compensation can only be excluded from rate
base when it is imprudent is overbroad.

Enbridge argues that “[t]he only statutory exception [to recovery of capitalized labor

299

costs] is when those costs ‘were imprudently incurred,”” Appellant Merit Brief at 32 citing
Cincinnati Gas & Elec. Co. v. Pub. Util. Comm., 86 Ohio St.3d 53, 58 (1999). But the PUCO
explained that it rejected this argument because this “constitutes an overly narrow interpretation
of our authority under R.C. 4909.15(A)(1).” R. 242 9 74.

The PUCO explained that it was relying on the Court’s rulings in City of Cleveland v.
Pub. Util. Comm., 63 Ohio St.2d 62, 70-73 (1980) and Cleveland Elec. Illum. Co. v. Pub. Util.
Comm., 69 Ohio St.2d 258 (1982) in support of its ruling because, as in those cases, consumers
are not the direct, primary beneficiary of the costs. R. 242 9§ 74.

Additionally, R.C. 4909.15(A)(1) (Appellant Appx. 284), setting forth the ratemaking
formula, requires the PUCO to follow the ratemaking formula “when fixing and determining just

and reasonable rates.” This statute, along with the Court’s ruling in Columbus v. Pub. Util.

Comm., 58 Ohio St.2d 103, 103 (1979) (stating that the PUCO must “determine the utility’s rate
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base and establish a ‘just and reasonable’ rate’’), make it clear that prudence is not the sole
ground the PUCO uses to exclude financial-based incentive compensation costs from rate base.

D. The PUCO adequately explained why it did not follow the other incentive
compensation cases cited by Enbridge.

Enbridge argues that the following cases, all decided after In the Matter of Ohio Edison
Co., 2009 Ohio PUC LEXIS 58 (Jan. 21, 2009), support the recovery of financial incentive
compensation costs in rate base: In the Matter of The Dayton Power and Light Co., Pub. Util.
Comm. No. 20-1651-EL-AIR, et al., Opinion and Order, 2022 Ohio PUC LEXIS 1269 (Dec. 14,
2022); In the Matter of Columbia Gas of Ohio, Inc., Pub. Util. Comm. No. 21-637-GA-AIR, et
al., Opinion and Order, 2023 Ohio PUC LEXIS 111 (Jan. 26, 2023); In the Matter of Duke
Energy Ohio, Inc., Pub. Util. Comm. No. 22-507-GA-AIR, et al., Opinion and Order, 2023 Ohio
PUC LEXIS 1072 (Nov. 1, 2022) and In the Matter of E. Ohio Gas Co., Pub. Util. Comm. No.
21-619-GA-RDR, Opinion and Order, 2022 Ohio PUC LEXIS 223 (Feb. 23, 2022). Appellant
Merit Brief at 41-44, 46-48. But the PUCO distinguished those cases on the ground that they
were based on the evidence presented, settlements, or the issue was not contested. R. 242 99 77-
78.

As discussed above, the PUCO thoroughly explained its ruling. And the PUCO explained
why its present ruling departs from other cases that seemingly did not follow Ohio Edison. The
PUCO’s explanation for not following these other cases meets the low bar — to provide “[a] few
simple sentences in the commission’s order” explaining why an early decision was not followed.
In re Application of Columbus S. Power Co., 2011-Ohio-1788, at § 52.

E. Enbridge’s constitutional claims are groundless.

Enbridge also argues that the PUCO violated its constitutional rights by excluding

incentive compensation costs based on Dominion Energy, Inc.’s earnings-per-share performance.
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Appellant Merit Brief at 45-49. Enbridge alleges violations of the equal protection clause, the
procedural due process clause, and the Ohio Constitution’s retroactivity clause. /d. These claims
are groundless and should be rejected.

Enbridge claims that the PUCO violated its equal protection rights because it was not
treated the same as other utilities that were allowed to recover financial-based incentive
compensation costs. /d. at 46-47. An equal protection claim must fail when evidence exists of a
reasonable basis for different outcomes among similarly situated individuals. Weiss v. Pub. Util.
Comm., 2000-Ohio-5, 9 22. However, as noted, the PUCO distinguished other cases where
utilities were allowed to collect financial-based incentive compensation. The PUCO decisions in
those cases involved different evidence, settlements, or issues that were uncontested. R. 242 99
77-78.

Enbridge also claims that the PUCO violated its due process rights. Enbridge claims it
had no notice or opportunity to be heard before the PUCO disallowed financial-based incentive
compensation costs. Appellant Merit Brief at 47. Procedural due process requires that a person
must have notice and an opportunity to be heard before a vested right is taken away. State v.
Hacker, 2023-Ohio-2535, 9 35. Enbridge’s procedural due process claim fails this test.

Enbridge had no vested right to recover financial-based incentive compensation costs.
Enbridge did not address this point in its brief. Appellant Merit Brief at 47. The only possible
argument that Enbridge had a vested right to recover financial-based incentive compensation is
because it capitalized these costs in its accounting books for several years before the PUCO
decided on the ratemaking treatment in this case. /d. This argument is baseless. The Court has
long held that “[t]he commission’s authority pursuant to R.C. 4905.13 over public-utility

accounting practices is distinct from the ratemaking statutes in R.C. Chapter 4909.” Elyria
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Foundry Co. v. Pub. Util. Comm., 2007-Ohio-4164, 9 19. Enbridge’s decision to capitalize these
costs could not bind the PUCO to allow Enbridge to recover these costs in a rate case. See
Detroit Edison Co. v. Pub. Serv. Comm., 266 N.W.2d. 665, 9 75 (Mich.App. 1978) (“Edison
claims this created a vested right, a property interest in the accounting figure asset. It did not.”).
The Court has determined that a statutory right does not vest until an administrative agency has
approved recovery. State ex rel. Am. Seaway Foods, Inc. v. Indus. Comm., 62 Ohio St.3d 50, 52
(1991). Enbridge had no vested right to collect the capitalized incentive compensation costs
because the PUCO did not approve recovery in the present case or at any prior time.

Further, the PUCO did not deprive Enbridge of its right to notice and an opportunity to be
heard on this issue. The PUCO provided written procedural schedules and an evidentiary
hearing. R. 61, 86, 136, 150, 154 and 157. Enbridge had an opportunity to submit pre-filed
testimony. R. 19-39, 59, 111-114, 116-117, 119-123, 125-129, 160-164, 202-205, 207-212, 273.
Enbridge had an opportunity to review a written PUCO staff report of investigation and to file
written objections. R. 60, 95. Enbridge was represented by in-house attorneys and experienced
outside counsel. R. 12 at 2. Enbridge had an opportunity to present its witnesses and to cross-
examine opposing witnesses at an evidentiary hearing from January 13, 2025 through February
18, 2025. Id. at 4 28. The PUCO issued a written opinion and order with findings of fact and
conclusions of law. R. 242. The opinion and order’s 101 pages fully explain the PUCO’s
reasoning for its rulings on Enbridge’s claims. /d. Enbridge had an opportunity to file two
applications for rehearing. R. 245, 272. The PUCO issued two written entries on rehearing. R.
256, 283. In sum, Enbridge had plenty of notice and an opportunity to be heard. The PUCO did

not violate Enbridge’s procedural due process rights.
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Enbridge argues that the PUCO’s disallowance of financial-based incentive
compensation costs, which Enbridge had already capitalized, violated the Ohio Constitution’s
protection against retroactive laws. Appellant Merit Brief at 48. Enbridge’s capitalization of
these costs for accounting purposes, however, did not bind the PUCO to approve ratemaking
recovery of these costs. Elyria Foundry Co. v. Pub. Util. Comm., 2007-Ohio-4164, § 19.
Enbridge, therefore, has no basis to claim that the PUCO’s denial of cost recovery for these
capitalized costs was retroactive. The present case was the PUCQO’s first opportunity to decide
the proper ratemaking treatment for these capitalized costs. The fact that Enbridge capitalized
these costs, instead of treating them as expenses, did not somehow make the PUCO’s ruling
retroactive.

Finally, Enbridge argues that the PUCO failed to provide advance written notice that it
intended to reject the capitalized incentive compensation costs. Appellant Merit Brief at 48-49.
The PUCO’s opinion and order provided sufficient notice of its ruling and an adequate
explanation for its ruling. As noted above, Enbridge cannot claim that, by capitalizing these
costs, it required the PUCO to approve cost recovery. Elyria Foundry Co. v. Pub. Util. Comm.,

2007-Ohio-4164, 9 19.

V. CONCLUSION

The PUCO acted reasonably by including ADIT in the rate base and excluding incentive
compensation costs tied to Dominion Energy, Inc.’s earnings-per-share performance. The
PUCO’s ruling is based on sufficient evidence and the PUCO adequately explained the grounds
for its rulings. The Court should defer to the PUCO’s decision. OCC respectfully requests that

the Court affirm the PUCO’s rulings.
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