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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

G. LASSON, d/b/a Windstar III, :  Case No. 05-CV-3436
Plaintiff, :  (Judge Dennis J. Langer)
V. : :  FINAL AND APPEALABLE
DECISION, ORDER AND ENTRY
STACEY COLEMAN, et al,, ' :  SUSTAINING THE MOTION FOR
_ , PARTIAL SUMMARY JUDGMENT
Defendants. : . REGARDING THE VEXATIOUS
LITIGATOR CLAIM

‘ORDER REFERRING MATTER TO
: MAGISTRATE FOR HEARING AND

) TR DETERMINATION OF
i:“n H VE D . APPROPRIATE SANCTIONS

DEC 11 2008 :  NON-FINAL
' DECISION, ORDER AND ENTRY
| g”ﬁ\}fgm J MENGEL, CLERK . SUSTAINING THE MOTION FOR
L UPREME COURT oF T OF ORI | PARTIAL SUMMARY JUDGMENT

REGARDING THE CONSUMER
SALES PRACTICES ACT CLAIM

This matter is before the Court on the Motion for Partial Summary Judgment on
Liability [hereinafter the “MPS."] filed on August 11, 2006 by Defendant/Counterclaimant
Stacey Coleman [hereinafier “Coleman”]. Plaintiff G. Lasson [hereinafter “Iasson”] filed a
Motion to Strike and Memorandum in Opposition to Defendant’s Motion for Partial Summary
Judgment [hereinafter the “Mot. Strike/Memo. Opp.”] and a Motion Contra on GAL Vexatious
Litigator (with a hearing before an elected Judge) and to Reconsider the Over Ruling of GAL''s

¥ Request for CR C(8) [hereinafter the “Mot. Contra’] on September 7. Coleman filed a Reply




Memorandum in Support of Her Motion for Partial Summary Judgment and Response in
Opposition to Plaintiff s Motions to Strike and for Default Judgment [hereinafier the “Reply”]
on September 20. These matters are properly before the Court.!

I. PROCEDURAL HISTORY

This Court has reviewed the entire docket® for the case at bar. For the purpose of
providing context for the analysis and disposition of the instant motions, this Court has
reviewed the pleadings, motions, and memoranda filed by the parties and the various decisions
docketed in the case at bar. This Court also expressly acknowledges and adheres to all prior
decisions. See generally Bariowe v. AAAA Int'l Driving, 2d Dist. Case No 19794, 2003-Ohio-
5748, 9 12.

This Court finds that certain matters addressed in some of the prior decisions directly
bear upon the jurisdictional and procedural context for the instant motions. Particularly, this
Court highlights some of the six decisions concurrently filed on February 15, 2006:

. the Decision, Order and Entry Sustaining Defendant’s Motion for Summary Judgment
on Plaintiff"s Claims, Overruling the Motion of Plaintiffs, Affordable Best Homes for
Summary Judg;ﬁent, Overruling as Moot All Pending'Motions Pertaining to Amending
Pleadings or Default Judgment on Plaintiff’s Claims, C.Ii’_ld Vacating as Moot the

January 12, 2006 Decision, Order and Entry Requiring Joinder [hereinafter the

&

! Lasson’s Mot. Strike/Memo. Opp. contests whether this Court retains subject-matter
jurisdiction to consider and decide Coleman’s MPSJ due to pending statutory and Civ. R. 54(B)
certified interlocutory appeals. This jurisdictional issue is addressed in Section II, infra.

? References to documents preceding April 20, 2005 are located within the Summary of
Docket and Journal Entries [hereinafier the “Area 1 Docket’], which is the certified docket of Case
2005CVG00374. The Area ! Docket was formally filed in the instant case’s docket on April 20,
2005. For purposes of clarity, individually identifiable documents contained within the Areq /
Docket, such as Lasson’s March 22, 2005 Complaint, will be specifically referenced without noting
that the documents are docketed in the Areq I Docket. '




“Summary Judgment Dec.”|;

. the Decision, Order and Entry Sustaining Defendant’s Motion to Strike and Sustaining
the Defendant’s Request for Sanctions and Order Referring Matter to Magistrate for
Hearing and Determination of Appropriate Sanctions [hereinafier the “Strike and
Sanctions Dec.”];

. the Final and Appealable Decision, Order and Entry Overruling Defendant’s Motion
Jor Class Certification [hereinafter the “Class Cert. Dec.”’]; and

. the Final and Appealable Decision, Order and Entry Sua Sponte Addressing Issues of
Subject Matter Jurisdiction in Light of the Multiple Decisions Concurrently Filed in
This Case [hereinafter the “Jurisdiction Decision™].

In the Summary Judgment Dec., this Court sustained full summary judgment in favor of
Coleman against Lasson’s claims. In the Class Cert. Dec., this Court overruled Coleman’s
class certification motion, which impacts the class action claims presented in her June 6, 2005
First Amended Counterclaim. See id. at { 16-20.

In the Jurisdiction Decision, this Court found that the Summary Judgment Dec. and the
Class Cert. Dec. were plroper for immediate appellate review,;‘and therefore this Court certified
those two decisions as final and appealable orders. The dockét,‘reﬂects that on March 16, 2006,
in appellate case number CA21523, Lasson appealed, and on the same day, in appellate case
number CA21524, Coleman appealed. The appeals are ongoing.’

In the Strike and Sanctions Dec., this Court expressly found “that Lasson willfully
violated the applicable provisions of Civ. R. 11 * * * [and] that the willful violation warrants

sanctions.” Strike and Sanctions Dec. at 6. This Court also filed a general order referring the

% As noted in footnote 1, supra, this Court addresses the subject-matter jurisdiction issue in
Section IT, infra




matter to the magistrate for a hearing. 1d. at 7. On June 28, after conducting the scheduled

hearing, the magistrate filed the Magistrate's Decision Denying Plaintiff’s Motion to Recuse

Magistrate, and Granting Sanctions for Plaintiff’s Conduct in Violation of Rule 11 [hereinafter

the “Mag. Dec.””] On July 12, Lasson filed Objections to Magistrates [sic] Decision Dated 6-

28-06. This Court has addressed the objections and the attendant sanctions issue in a separate

decision. See the concurrently filed Decision, Order and Entry Overruling Lasson’s

Objections to Magistrates Decision.

Therefore, for purposes of identifying the currently pending claims, this Court notes that
Lasson has no affirmative claims pending. Except for the aforementioned class claims,
Coleman’s causes of action as set forth in her First Amended Counterclaim remain pending.
However, this Court {inds that Coleman has expressly moved for partial summary judgment
pertaining to only two of her claims:

. Count IV, which alleges violations of R.C. Chapter 1345, thé Ohio Consumer Sales
Practices Act {hereinafter the .“CSPA”], see First Amended Counterclaim at { 41-44;
and,

. Count VI* which seeks a designation pursuant {o R.C-,;‘§ 2323.52 that Lasson is a
vexatious litigator, see First Amended Counterclaim at‘ 9 61-68.

Implicitly, all other claims and causes of action pled by Coleman in her First Amended

Counterclaim are not presented for consideration in the instant:AM/PS./ and remain pending.

II. JURISDICTIONAL ANALYSIS

Well-established Ohio law provides that “in the absence of a patent and unambiguous

* Technically the vexatious litigator claim is Count VII in the First Amended Counterclaim.
The pleading has harmlessly erred in identifying the intentional infliction of emotional distress
claim and the vexatious litigator claim, as Count VI,




lack of jurisdiction, a court having general subject-matter jurisdiction can determine its own
jurisdiction and a party challenging that jurisdiction has an adequate remedy by appeal.” State
v. Lewis, 99 Ohio St. 3d 97, 2003-Ohio-2476, § 19 (quoting State ex rel. Nalls v. Russo, 96
Ohio St.3d 410, 2002-Ohi0-4907, q 18). However, “‘[i]n the absence of subject-matter
jurisdiction, a court lacks the authority to do anything But announce its lack of jurisdiction and
dismiss.”” Kelley v. Wilson, 103 Ohio St. 3d 201, 2004-Ohio-4883, 9 6 (quoting Pratts v.
Hurley, 102 Ohio St. 3d 81, 2004-Ohio-1980, 4 21); see also Civ. R, 12(H)(3); Forest Hills
Local Sch. Dist. Bd. of Educ. v. Huegel, 12th Dist. Case No. CA2002-07-050, 2003-Ohio-3444,
4 8 (stating that a court of common pleas, as a court of general jurisdiction, has the authority to
determine upon motion or sua sponte the extent of its subject matter jurisdiction for purposes of
cases presented).

Lasson argues that in light of his appeal regarding the Summary Judgment Dec., which
was Rule 54(B) certified for immediate appeal in the Jurisdiction Decision at page 6, this Court
has “lost jurisdiction over that portion of this suit dealing with Defendant’s [Coleman’s]
summary judgment, thus the Court lacks jurisdiction to rule on Defendant’s motion for partial
summary jurisdiction [sic].” Mot. Strike/Memo. Opp. at {1]. ':%Ie moves to strike the MPSJ for
lack of subject-matter jurisdiction. Mot. Strike/Memo. Opp. af [11-[2].

In the Reply, Coleman argues that the jurisdictional argument misunderstands Ohio law
and this Court’s prior rulings. She argues that Lasson’s pending appeal has divested this Cowrt
of subject-matter jurisdiction regarding Lasson’s claims against her, but has no impact on her
counterclaims, including the two claims addressed in the MPS.J. Sec Reply at 2-3, 6-7. She
argues that the MPS.J may be properly considered and that striking it would be inappropriate.

Reply at 6-7.




This Court finds that multiple prior decisions in the case at bar clearly demonstrate that
only two narrow issues are subject io immediate appeal and are accordingly divested from this
Court’s subject-matter jurisdiction. The Summary Judgment Dec. and the certification in the
Jurisdiction Decision clearly address only Lasson’s claims against Coleman. The Class Cert.
Dec. and the Jurisdiction Decision clearly address only Coleman’s class claims and her
attendant motion to certify.

However, this Court has repeatedly indicated in prior decisions that Coleman’s
individual counterclaims against Lasson remain pending. As an example, in the Decision,
Order and Entry Overruling Defendant’s Application for Default Judgment and Motion for
Oral or Non-Oral Hearing on Application [hereinafter the “Default Dec.”], also filed on
February 15, 2006, this Court overruled Coleman’s motion for a default judgment in favor of
her claims against Lasson. Analyzing the jurisdictional posture of the case at bar in light of the
various concurrently filed decisions, in pertinent parts this Court expressly stated:

The Summary Judgment Dec. resolved only the claims by Lasson against

Coleman. Coleman’s counterclaims against Lasson were unaddressed in

that decision. Furthermore, the Default Dec. addressed Coleman’s

counterclaims against Lasson, but did not enter an otherwise final order. The

Default Dec. overruled the application for default judgment, resulting in the

claims remaining pending. Furthermore, this Court has implicitly retained

some of the claims pending in the case at bar by striking the purported notice

of bankruptcy and refeiring the sanctions matter to the magistrate. Sec the

Strike and Sanctions Dec.

Jurisdiction Decision at 4-5 (emphases added).

Regarding the Default Dec., this Court finds that it does not satisfy the initial

statutory definition for finality. It has not prevented Coleman from obtaining

judgment on her claims against Lasson. The merits of her claims remain

pending. Without the statutory component being satisfied, an analysis of

whether to provide a Civ. R. 54(B) certification would be inappropriate.

Jurisdiction Decision at 7 (emphasis added).




This Court notes that the parties recognize the well-settled maxim in Ohio caselaw that
“[w]hen a case has been appealed, the trial court retains all jurisdiction not inconsistent with
the reviewing court’s jurisdiction to reverse, modify or affirm the judgment.” Garcia v. Wayne
Homes, LLC, 2002-Ohio-1884, *10 (quoting Howard v. Catholic Social Serv. of Cuyahoga
Cty., Inc. (1994), 70 Ohio St. 3d 141, 146); State ex rel. Neff'v. Corrigan (1996), 75 Ohio St.
3d 12, 15. However, the Second District has expressly recognized that even though an appeal
from some portion of the case is pending, the trial court retains jurisdiction “to proceed in any
way it [sees] fit regarding the remaining issues in the case. This would be particularly true
for Civ. R. 54(B) appeals, which contemplate ongoing proceedings during the appeal.”
NBD Mige. Co. v. Marzocco, 2d Dist. Case No. 188824, 2001-Ohio-1705, ¥*44-*45 (citing
Howard, 70 Ohio St. 3d at 146) (emphasis added). -

Based on the foregoing analysis, this Court finds that Lasson’s arguments regarding
subject-matter jurisdiction are not well-met. Specifically, for purposes of Coleman’s
counterclaims against Lasson, except for her class certification allegations, this Court finds that
the subject-matter jurisdiction clearly and unambiguously remained with this Court. In other
words, Lasson’s interloéutory appeal did not divest this Court, of any subject-matter jurisdiction
other than the narrow claims and issues specifically involved ilnf the two pending appeals.
Therefore, Lasson’s motion to strike for lack of subject-matter jurisdiction is overruled.

IIL. FACTS ‘

For purposes of deciding the instant MPSJ only, this Court has reviewed the parties’
memoranda and the evidentiary materials submitted.

Lasson operates a self-titled “RTO Homes Program” under various names, including

“Windstar [I1,” “Affordable Best Homes,” and “Action Homes.” In November 2004, Windstar




IT-“represented” physically by Lasson—-and Coleman purportedly contracted in a “lease” and
“purchase agreement” for Coleman to occupy and potentially acquire residential real property
located at 305 Huntsford Place in Trotwood, Ohio [hereinafter “the property”]. The property is
owned and titled to putative parties Donald and Annetta Williams [hereinafter the “Williams™].
Lasson purportedly has been authorized by the Williams to act on their behalf in matters
pertaining to the property. See the document facially titled “Authority” and dated “12/8/04”
attached as Exhibit B [hereinafter the “Authority”] to the Motion of Plaintifﬁ, Affordable Best
Homes for Summary Judgment Against Defendant, Stacey Coleman, et al. [sic] And Motion
Contra to Defendants [sic] Motion for Summary Judgment [hereinafter the “Lasson MSJ/Mot.
Contra™] filed June 6, 2005,

The fees and purchase price was $107,432.00. Coleman was required to provide
$4,900.00 up front. The remainder was to be paid in variable amounts as noted on the first
page of the “purchase agreement.” Bi-monthly payments were also structured in the “purchase
agreement,” along with express provisions for an additional $45 for any paymerﬁ: not
postmarked by the due date. After five days from any due date that was unpaid, the contract
purports to be in default; See generally the “purchase agreem?nt.” Similar terms are included
in the “lease.”

Additionally, Lasson personally represented to Coleman that he would provide credit
counseling services and assistance acquiring financing to purchase the property. Id.
Additionally, Lasson represented that he would use a purpottedly granted limited power of
attorney to negotiate to improve Coleman’s credit,

On March 15, 2005, Coleman mailed to Lasson two checks made payable to “Action

Homes.” The first check, in the amount of $374.00, was purportedly for the rent payment due




on that date. The second check, in the amount of $130.00, was buxportedly for payment on a
credit card. See Coleman Aff. On March 16, 2005, Coleman received a notice to vacate for
failure to pay rent. Id. The initial eviction (forcible entry and detainer) suit filed by Lasson and
the subsequent countersuit filed by Coleman resulted.

IV. LAW AND ANALYSIS
A. Summary Judgment Standard

“Trial courts should award summary judgement with caution.” Leibreich v. A.J.
Refrigeration, Inc. (1993), 67 Ohio St.3d 266, 269. In Harless v. Willis Day Warehousing Inc.
(1978), the Ohio Supreme Court stated in order for summary judgment to be appropriate, it
must appear that:

(1) There is no genuine issuc as to any material fact;

(2) The moving party is entitled to judgment as a matter of law; and

(3) Reasonable minds can come to but one conclusion and that conclusion is adverse to

the party against whom the motion for summary judgment is made, who is entitled to

have the evidence construed most strongly in his favor.
54 Ohio St.2d 64, 60.

The moving party bears the initial burden of informing the court of the basis of the
motion and identifying t‘hose portions of the pleadings, deposi'_‘?ions and other such material
which it believes demonstrates the absence of a genuine issue of material fact. Misteff'v.
Wheeler (1988), 38 Ohio St.3d 112, 114; Harless, 54 Ohio St.2d at 66, The burden on the
moving party may be satisfied by “showing” that there is an absence of evidence to support the
non-moving party’s case. Celotex Corp. v. Catrett (1986), 477 U.S. 317, 323-325.
Furthermore, any inferences to be drawn from the underlying facts must be viewed in the light

most favorable to the party opposing the motion. Leibreich, 67 Ohio St.3d 266, 269; Williams

v. First United Church of Christ (1974), 37 Ohio St.2d 150, 152.
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Thereafter, the non-moving party.bears the burden of coming forward with specific
facts and evidence showing that there is a genuine issue of material fact for trial. VanFossen v.
Babcock & Wilson Co. (1988), 36 Ohio St.3d 100, 117. The non—moving. party has the burden
“to produce evidence on any issue for which that party bears the burden of production at trial.”
Leibreich, 67 Ohio St.3d at 269; Wing v. Anchor Media, Ltd. (1991) 59 Ohio St.3d 108, 111
(citing Celotex Corp., 477 U.S. 317, 322-323). Therefore, the non-moving party may not rest
upon unsworn or unsupported allegations in the pleadings. Benjamin v. Deffet Rentals (1981),
66 Ohio St.2d 86; Harless, 54 Ohio St.2d at 66. The non-moving party must respond with
affidavits or other appropriate evidence to controvert the facts established by the moving party.
Id.  Further, the non-moving party must do more than show there is some metaphysical doubt
as to the material facts of the case. Matsushita Electric Ind. Co. v. Zenith Radio (1980), 475
U.S. 574.

Notably, the non-movant’s reciprocal burden is only applicﬁble when the movant has
satisfied the initial burden. Ohio courts have cautioned that when the movant fails to meet the
initial burden, summary judgment is not proper, regardless of whether an opposing
memorandum is filed b3‘/ the non-movant. Brandimarte v. Pa,g"kard (May 18, 1995), 8th Dist.
Case No. 67872, 1995 Ohio App. LEXIS 2095, *4 (citing Gli;k v. Dolin (1992), 80 App. 3d
592, 595) (“{W]hen the movant’s evidentiary materials do not establish the absence of a
genuine issue of material fact, summary judgment must be denied even if no opposing
evidentiary matter is presented.”); Sohio Qil, Div. of BP Oil v. Neff (June 29, 1993), 10th Dist.
Case No. 93AP-48, 1993 Ohio App. LEXIS 3416, *4-*5 (citing Morris v. Ohio Cas. Ins. Co.
(1988), 35 Ohio St. 3d 45, 47; AAAA Enterprises, Inc. v. River Place Community Urban

Redevelopment Corp. (1990), 50 Ohio St. 3d 157, 161) (“[TThe nonmoving party’s failure to




respond, by itself, does not mandate granting summary judgment because the moving party
bears the burden of showing that all of the requirements of Civ. R. 56(C) are satisfied.)
B. Standards for Partial Summary Judgments

In addition to the general standards pertaining to summary judgment motions, the
provisions of Civ. R. 56(D) specifically provides for partial summary judgment decisions. In
pertinent part, Civ. R. 56(D) provides:

If on motion under this rule summary judgment is not rendered upon the whole

case or for all the relief asked and a trial is necessary, the court in deciding the

motion, shall examine the evidence or stipulation properly before it, and shall if

practicable, ascertain what material facts exist without controversy and what

material facts are actually and in good faith controverted. The court shall

thereupon make an order on its journal specifying the facts that are without

controversy, including the extent to which the amount of damages or other relief

is not in controversy, and directing such further proceedings in the action as are

just.
Id. (emphasis added). Furthermore, “[a] trial court may * * * narrow the issues for trial by
determining that certain issues are not controverted.” Thrash v. Motorists Mut. Ins. Co., 2d
Dist. Case No. 19504, 2003-Ohio-1765, 1 24 (citing Civ. R. 56(D); emphasis added). Notably,
Civ. R. 56(D) qualifies as “if practicable” the requirement that the trial court ascertain and
journalize an entry distinguishing the contested and uncontested material facts. An Ohio
appellate court has recognized that the practicability determination is a discretionary conclusion
based on a review of the specific facts and issues presented in the case. Funk v. Hancock
(1985), 26 Ohio App. 3d 107, 108-109 (disapproved on other grounds in Albain v. Flower
Hosp. (1990}, 50 Ohio St. 3d 251); but see Brannon, Gianuglou & Caras v. Buchanan (Jan. 15,
1993), 2d Dist. Case No. 13210, 1993 Ohio App. LEXIS 112, *7-*8; Couto v. Gibson, Inc.
(1990), 67 Ohio App. 3d 407, 414-416 (Fourth District recognizing the purposes for requiring a

trial court to distinguish in a pretrial pariial summary judgment order the contested and

11
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uncontested matters). Matters that may be properly subject to partial summary judgment
included, inter alia, questions of law. See e.g. Fireman's Fund Ins. Co. v. Mitchell-Peterson,
Ine. (1989), 63 Ohio App. 3d 319, 327 (holding that determining the meaning of contractual
language may be properly resolved in Civ. R. 56(D) partial summary judgment because that
issue is expressly a matter of law).
C. Preliminary Evidentiary Determinations

In light of an examination of the memoranda submitted, this Court notes that in part the
propriety of the evidentiary materials submitted has been raised. Ohio law provides that a
preliminary resolution of any evidentiary issues is prudent fo comply with the “mandatory duty
on a trial court to thoroughly examine all appropriate materials filed by the parties before
ruling on a motion for summary judgment.” Murphy v. Reynoldsburg (1992), 65 Ohio St. 3d
356, syllabus (analyzing Civ. R. 56(C)) (emphasis added). Binding precedent additionally
provides that, absent an articulated objection, the trial court has the discretion to consider or
reject inappropriate materials. See e.g. Walther-Coyner v. Walther (June 2, 2000), 2d Dist.
Case No. 18131, 2000 Ohio App. LEXIS 2319, #¥11; Reeser v. Weaver Brothers, Inc. (June 28,
1995), 2d Dist. Case Nc;. 1359, 1995 Ohio App. LEXIS 27465;‘*14; see also Worthington v.
Speedway SuperAmerica LLC, 4th Dist, Case No. 04CA2938, ;2_,004-Ohio-5077, 1 3 n.1; but see
contra e.g. Bevier v. Pfefferle (Oct. 22, 1999), 6th Dist. Case No. E-99-020, 1999 Ohio App.
LEXIS 4920, *10 (minority view holding that summary judgment evidence must be restricted
to only appropriate materials regardless of whether parties raise objection).

The pertinent provision of the Civil Rules of Procedure provides the categorical list of
proper evidentiary materials: “the pleadings, depositions, answers to interrogatories, written

admissions, affidavits, transcripts of evidence, and written stipulations of fact, if any, timely
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filed in the action * * *.” Civ. R. 56(C). Additionally, caselaw has stated that materials that do
not fall within the express categories may be introduced when those materials are incorporated
by reference in an affidavit properly framed pursuant to Civ. R. 56(E). See Biskupich v.
Westbay Manor Nursing Home (1986), 33 Ohio App. 3d 220. A properly framed Civ. R. 56(E)
affidavit must be based on the personal knowledge of an affiant who 1s competent to testify at
trial setting forth facts that would be admissible in evidence. The personal knowledge
requirement has been identified as “knowledge of the truth in regard to a particular fact or
allegation, which is original, and does not depend on information or hearsay.” Brannon v.
Rinzler (1991), 77 Ohio App. 3d 749, 756 (emphasis added); see also Doudican v. Dieckman,
2005-0hio-6393, 4 16-17; Rozzi ex rel. Tomski v. Cafaro Co., 2002-Ohio-4817; Black v.
MecLaughlin (Dec. 19, 1985), 5th Dist. Case No. CA-2338, 1985 Ohio App. LEXIS 10008, *10-
*]135 (stating that facts that the affiant “learned” through hearsay are inappropriate for purposes
of summary judgment evidentiary determinations).
1. The parties®’ pleadings and attachments to pleadings

Regarding the evidentiary materials submitted by the parties, this Court first addresses
the express category of ;‘pleadings.” For purposes of the instaflt MPSJ, this Court has arguendo
analyzed all documents purporting to constitute a “pleading” al‘s‘ defined in Civ. R. 7(A),
including any purported “pleading” filed by Lasson and the First Amended Counterclaim filed
by Coleman. Additionally, certain documents purporting to be:contractual documents or other
.legally operative documents—e.g. the “purchase agreement,” the “lease,” and the “Homes’
(RTO*) Standard DISCLOSURE FORM & CHECKILIST”-have notably been attached to
certain “pleadings” filed by both parties and have been incorporated by reference in the

affidavit of Coleman [hereinafter “Coleman Aff.”] attached to the various motions. Based on




the arguments presented and Civ. R. 56(C), this Court finds that the pleadings and the
attachments to the pleadings may be properly considered in deciding the instant MPS.J.
2. Coleman’s additional évidence

Lasson did not present any specific evidentiary objections regarding the additional
evidence presented by Coleman, although he represented that he would do so when the Second
District “releases that matter to this court * * *.” Mot. Contra at [4]. His argument is clearly
based on his argument that this Court lacks subject-matter jurisdiction to decide Coleman’s
MPSJ. His jurisdictional argument has been addressed above and is not persuasive.
Furthermore, Coleman has presented arguments specifically addressing the propriety of the
evidentiary materials submitted for consideration. See e.g. MPS.J at 13 n.3 (citing Evid. R.
803(10)), 14 n. 4 (citing Evid. R. 803(8) and 902), and 19 n.6 (citing Brown v. Ohio Casualty
Ins. Co. (1978), 63 Ohio App. 2d. 87, 90).

This Court has reviewed Coleman’s evidentiary arguments. For purposes of deciding
the instant MPSJ only, her uncontested arguments based on the various Rules of Evidence are
persuaéive. Regarding her reliance on the Eighth District’s decision in Brown for the
proposition that this Co'urt has discretion to consider evidentie{ry materials not contested by an
objection, this Court’s research has identified the more recent éecond District decisions that
express the same proposition of law. See e.g. Walther-Coyner, 2000 Ohio App. LEXIS 2319 at
*11; Reeser, 1995 Ohio App. LEXIS 2746 at *14. Specifically, the evidentiary materials that
Coleman argues this Court should exercise its discretion to consider are Exhibits 12-18
attached to the MPSJ, which are certified copies of pleadings and other written materials from
multiple Montgomery County Common Pieas cases involving Lasson. Based on the arguments

presented, this Court is persuaded that discretionary consideration is appropriate regarding the

14




certified copies of materials docketed in other Montgomery County Common Pleas cases. See
generally Evid. R. 902(4); Matthews v. D ’Amore, 10th Dist. Case No. 05AP-1318, 2006-Ohio-
5745, 67 (in dicta, appellate court found no error in trial court granting summary judgment
based in part on certified copies of documents from case dockets in unrelated litigation); but
see Buoscio v. Macejko, 7th Dist. Case No. 00-CA-00138, 2003-Ohio-689, *18-*19 (found that
a party moving for summary judgment on a vexatious litigator claim premised on the existence
of vexations conduct in prior civil actions is required to submit proper documentary proof of
the prior civil actions); Catalano v. Pisani (1999), 134 Ohio App. 3d 549, 555 (Eleventh
District found trial court erred in granting summary judgment regarding claims about opposing
party’s conduct in prior proceedings, when the claims were only supported by docket sheets
lacking any evidentiary substantiation or specific references by the party to particular portions
of the docket sheets). Therefore, the additional evidentiary materials submitted by Coleman
may be properly considered in deciding the instant MPS.J.
3. Lasson’s additional evidence

Coleman has argued that “Plaintiff [ Lasson] does not provide any evidence of the types
listed in Civ. R, 56(C} 1;0 rebut the evidence offered by Defenfiant [Coleman].” Reply at 6
(emphasis omitted). Coleman does not present any additionallargument. Although the
conclusory argument pertains to the form of Lasson’s evidentiary materials, this Court finds
that the argument also pertains to whether the evidence, assuming the evidentiary materials are
consider, would satisfy Ohio’s shifted-burden requirement on a summary judgment non-
movant. See supra Section [ILA. (setting forth Ohio’s shifting-burden framework for summary
judgment motions).

Notably, the evidentiary materials submitted by Lasson are not consistent with the

15
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express categories in Civ. R. 56(C) and no appropriate incorporating affidavit has been
presented. Accordingly, the evidentiary materials attached to Lasson’s Mot. Contra are not
properly presented.’

However, for purposes of completeness, this Court is mindful of the well-settled
principle of law in Ohio that when appropriate, the preference is to decide cases on the merits
not on technicalities. See generally State ex rel. Sudlow v. Handcock Cty. Bd. of Commrs.
(2001), 93 Chio St. 3d 1224, 1226. Because the conclusory evidentiary objection may also be
construed fo address a 1;181'its—related argument, this Court exercises its discretion to consider
arguendo whether Lasson’s evidentiary materials rebut Coleman’s arguments supporting her
MPS.J.

4. Judicial Notice of other Ohio decisions, including prior decisions by this Court

For purposes of completeness, this Court notes that Coleman has presented evidentiary
materials, discussed above, the involve multiple cases from the Secbnd District and the
Montgomery County Court of Common Pleas in which Lasson has been a litigant. Some of the
evidentiary materials are non-decisional filings such as pleadings from the various cases.
However, some of the matel'ials are judicial opinions. hlsofal_';‘as the various cases have
proceeded to some form of official judicial decision, opinion, ;)rder or entry, this Court finds
that pursuant to Civ. R. 44.1(A)(1), this Court is required fo take judicial notice of “the

decisional, constitutional, and public statutory law of this state,” Id. (emphasis added); but sec

3 This Court has previously stricken from consideration non-compliant evidentiary materials
submitted by Lasson. See the Summary Judgment Dec. at 4-5. Although Lasson has appealed the
Summary Judgment Dec., this Court notes the prior evidentiary determination to highlight that
Lasson knew or should have known of the evidentiary standards for summary judgment motions and
the potential consequence for non-compliance. See generally State v. Goldwire, 2d Dist. Case No.
20838, 2005-Ohio-5784, § 7 (quoting Yocum v. Means, 2d Dist. Case No. 1576, 2002-Ohio-3803)
(““Litigants who choose to proceed pro se are presumed to know the law and correct procedure, and
are held to the same standards as other litigants.”)
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Buoscio, 2003-Ohio-689 at *19 (providing that trial court could not take judicial notice of
existence of prior proceedings without submission by the movant of some evidence that prior
proceedings exist). Pursuant to the mandate in Civ. R, 44.1(A), this Court has taken judicial
notice of the decisional law presented by the various cases referenced by Coleman. For
purposes of completeness in the record, copies of unpublished decisional law are attached as an
Appendix to this Decision.

D. Because the evidence clearly demonstrates that Lasson engaged in conduct as an
improper credit services organization, which constitutes a per se CSPA violation, partial
summary judgment in favor of Coleman and against Lasson is proper.

Regarding the CSPA violation elaim, Coleman argues that Lasson’s dealings with her
constituted improper conduct of a “credit services organization” [hereinafter a “CSO”] as that
term is defined in R.C. Chapter 4712, the Ohio Credit Services Organization Act [hereinafter
the “CSOA”]. Sec MPSJ at 1, 4. She argues that Lasson’s own pleadings and the purported
contractual and legally operative documents he has submitted in the evidentiary record clearly
establish that his conduct satisfies the CSO statutory definition found in R.C. § 4712.01(C).
See MPSJat 11. Colen;an argues that she clearly satisfies thjq‘ related statutory definition of a
“buyer” found in R.C. § 4712.01(A). See MPSJat 11-12. |

Premised on her definitional arguments, Coleman further argues that Lasson, acting as a
CSO0, was governed by the registration requirements and the attendant administrative
regulations provided by the pertinent portions of the CSOA. See MPSJ at 4-14. Particularly,
she argues that he did not comply with the registration requirement mandated by R.C. §
4712.02. See MPSJ at 12-13. She argues that the evidentiary record clearly demonstrates that

Lasson has also violated the CSOA prohibition on a CSO from using more than one fictional
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name. See MPSJ at 13-14 (citing R.C. § 4712.02(G)). Furthermore, Coleman identifies
additional CSOA regulations that the evidence demonstrates Lasson has violated. Sec MPSJ at
4-15. She highlights that R.C. § 4712.02(]) expressly prohibits a CSO from complying with
the regulatory mandates established in R.C. § 4712.02(A), (B), (D), (E), (F), or (G), and that
Lasson clearly violated them. See MPSJ at 14.

To correlate her arguments that Lasson’s CSOA violations constitute a CSPA violation,
Coleman argues that the clear and unambiguous statutory language provides that “[a] violation
of division (J) of section 4712.02, division (E) of section 4712.04, division (D) or (E) of
section 4712.05, division (A) of section 4712.06, section 4712.07 or 4712.08, or division (A) of
section 4712.09 of the Revised Code is deemed to be an unfair or deceptive act or practice in
violation of section 1345.02 of the Revised Code.” MPSJ at 14 (quoting R.C. § 4712.11)
(emphasis added). Pertinent portions of R.C. § 1345.02(A) prohibits the commission of “an
unfair or deceptive act or practice in connection with a consumer transaction.” Id. Coleman
argues that pursuant to pertinent portions of R.C. § 1345.09, she may pursue in her individual
civil action® her claim for actual damages and, additionally, statutorily trebled damages. See
MPSJ at 15. |

For purposes of demonstrating her actual damages attributable to the CSOA and CSPA

% Notably, portions of R.C. § 1345.09 also address the possibility to pursuc a class action,
which is governed by the statutorily cross-referenced Civ. R. 23. As discussed in the procedural
history and jurisdictional analysis, supra, Lasson’s class claims were denied in the Class Cert. Dec.
and that denial has been appealed. Although the appeal divests this Court of subject-matter
jurisdiction regarding the class claims, this Court notes that the explicit statutory provision for an
individual cause of action demonstrates the General Assembly’s intention to provide alternative
methods to pursue an application CSPA claim. Therefore, because Coleman has focused only on
the propriety of partial summary judgment in favor of her individual claims against Lasson, this
Court has.clearly refained subject-matter jurisdiction over those issues raised in the MPSJ.
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violations,” Coleman cites portions of her affidavit-and by extension the attachments to the
Coleman Aff.—to demonstrate that Lasson demanded and she paid to him a purportedly non-
refundable deposit and fee totaling $4,900.00. See MPSJ at 15 (citing Coleman Aff. at § 3-5).
She has also argued that an applicable portion of the CSPA allows recovery of a reasonable
attorney’s fee if a knowing violation has occurred. She argues that Ohio caselaw does not
require a showing that Lasson specifically knew he was violating the CSPA; the caselaw only
requires a showing that Lasson conduct was an intentional act. She argues that Lasson’s
repeated use of improper documents clearly demonstrates the intentional acts necessary to
satisfy the statutory requirements for an attorney fee award. See MPSJ at 16. In sum, Coleman
argues that she has demonstrated that partial summary judgment is appropriate for her actual
damages in the amount of $4,900.00, plus the statutory treble damages in the amount of
$14,700.00, plus reasonable attorney fees in an amount to be determined in a separate hearing.®

Lasson’s apparent rebuttal argument regarding the use of numerous fictitious names is
that “each property is assigned a separate name for proper record keeping purposes * * *.”
Mot. Contra at [2]. He provides no other rebuttal arguments addressing Coleman’s CSOA and
CSPA claims. |

This Court has reviewed the evidentiary materials subﬁtitted by the parties as identified
above. This Court has reviewed the parties’ arguments in the pertinent memoranda.

Coleman’s arguments are persuasive and Lasson’s counter-arguments are unresponsive and

" This Court notes that pursuant to the pertinent portion of Civ. R. 8(A), Coleman did not
specify the amount of damages attributable to the CSOA/CSPA claim the allegations and demand
for relief in the First Amended Counterclaim. However, for purposes of summary judgment,
including a determination of the specific amount of awardable damages, Coleman must present
evidence to satisfy that burden of proof.

8 Coleman has indicated that she understands the determination of the amount of reasonable
attorney. fees would require a separate evidentiary hearing, See MPSJ at 16-17.




unpersuasive. Specifically, this Court finds that the various documents in evidence clearly used
by Lasson in his transactions with Coleman satisfy the definition of a CSOin R.C. §
4712.01(C)(1). Furthermore, this Court finds that the various documents in evidence
demonstrate that Coleman was a “buyer” as that term is defined in R.C. § 4712.01(A).
Therefore, this Court finds that the provisions of the CSOA govern Lasson’s conduct with
Coleman.

This Court finds that Lasson has violated various provisions of the CSOA. Coleman
presented evidence that Lasson has not complied with the CSOA registration requirement set
forth in R.C. § 4712.02(A). Coleman presented evidence demonstrating that Lasson has used
multiple ﬂctitioﬁs names in violation of R.C. § 4712.02(G). Pursuant to R.C. § 4712.02(1)(1),
a CSO such as Lasson is prohibited from violating R.C. § 4712.02(A), and pursuant to R.C. §
4712.02(J)(2), a CSO such as Lasson is prohibited from violating R.C. § 4712.02(G). As
discussed above, Coleman has also presented evidence demonstrating the other CSOA
violations.

Applying the burden-shifting framework for summary judgment motions, this Court
finds that Lasson has 110£ present any rebuttal evidence to create a genuine issue of material fact
regarding purported compliance with any of the CSOA requirérhents raised by Lasson. When
viewing Lasson’s assertions that he used different names for record keeping purposes in the
light most favorable to him, this Court finds that Lasson’s explanation does not negate the fact
that such conduct is a clear CSOA violation.

This Court has reviewed Coleman’s statutory arguments correlating the CSOA
violations as CSPA violations. Lasson has not rebutted the statutory arguments. Specifically,

this Court finds that R.C. § 4712.11 clearly indicates that a violation of R.C. § 4712.02(]J)
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constitutes “an unfair or deceptive act or practice,” which is a violation of R.C. § 1345.02.
This Court similarly finds that the statutory arguments and the evidentiary materials clearly
demonstrate that Coleman may pursue individual claims for the CSPA violations, and therefore
she may pur