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FUNDAMENTALS OF FAMILY LAW

COMMON DOMESTIC 
RELATIONS TOPICS

Magistrates
Termination of  Marriage
Parenting
Child Support

Domestic Violence
Paternity
Parenting Time
Pension valuation and division
Property Division



MAGISTRATES

CIVIL RULE 53 



AUTHORITY : SCOPE 

Motions

Conduct non-jury trial

Conduct jury trial with unanimous 
written consent of  parties

TPO proceedings

Other authority vested by statute

Civ. R. 53(C)(1)

AUTHORITY: REGULATION OF  
PROCEEDINGS

Issuing subpoenas

Ruling on admissibility of  evidence

Putting witnesses under oath and examining them

Calling parties and examining them

Issuing an attachment for a contemnor

Imposing sanctions for civil or criminal contempt

Civ. R. 53(C)(3)



ORDER OF REFERENCE

Purpose and method. A court of  record may, for one or 
more of  the purposes described in Civ. R. 53(C)(1), refer 
a particular case or matter or a category of  cases or 
matters to a magistrate by a specific or general order of  
reference or by rule. 

A court may limit this order.

Civ. R. 53(D)(1)

State ex re. Nalls v. Russo, 96 Ohio St.3d 410, 2002-Ohio-4907

�Pursuant to Rule 40 of  the Ohio Rules of  Juvenile Procedure, 
Rule 53 of  the Ohio Rules of  Civil Procedure, and Sections 
2151.16 and 2153.08 of  the Ohio Revised Code, IT IS SO 
ORDERED that MARK R. MAJER, Attorney at Law, is 
appointed as Magistrate of  this Court and is empowered and 
authorized to hear and recommend dispositions on official cases 
assigned to him as the Court shall direct. Said Magistrate has 
and shall exercise the power to regulate all proceedings in every 
hearing before him as if  by the Court and to do all acts and to 
take all measures necessary and proper for the efficient 
administration of  justice and the performance of  his duties 
pursuant to this order.� 



MAGISTRATE�S ORDER 
Without judicial approval: 
To regulate proceedings
If  not dispositive of  a claim or defense of  a party

The Order must be in writing, captioned as Magistrate�s Order,  signed, filed with 
Clerk and served by the Clerk on all parties or their attorneys

Response: Motion to Set Aside 
Reasons stated with particularity
Filed no later than 10 days after filing of  Magistrate�s Order
Magistrate�s Order is not stayed automatically

Civ. R. 53 (D)(2)

MAGISTRATE�S DECISION

Written decision for all referrals

May be general unless findings of  fact and  conclusions of   
law are timely requested by a party or otherwise by law

Request for FOF and COL shall be made before entry of  a 
Decision or within 7 days after the filing

If  the request is timely made, the Magistrate may require any 
or all parties to submit proposed FOF and COL

The Decision must be in writing, captioned Magistrate�s 
Decision, filed with the clerk, served by the clerk on all 
parties or their attorneys no later than 3 days after filing 

Civ. R. 53 (D)(3)(a)



Miele v. Ribovich, 90 Ohio St.3d 439 (2000).
Without proper service, the time to file objections does 
not begin to run.
Lack of  service required trial court to allow objections 
to be considered although they were filed more than 
fourteen days after filing.

Third Federal Savings & Loan v. Haupt, 2014-Ohio-348.
Magistrate�s Decision never entered into record or 
served, but adopted by the trial court.
Failure to serve a Magistrate�s Decision is prejudicial 
error.

MAGISTRATE�S DECISION: WARNING

A magistrate�s decision shall indicate CONSPICUOUSLY 

that a party shall not assign as error on appeal the court�s 

adoption of  any factual finding or conclusion of  law, whether 

or not specifically designated as a FOF or COL, unless the 

party TIMELY and SPECIFICALLY objects to that factual 

finding or legal conclusion as required in Civ. R. (D)(3)(b).

Civ. R. 53 (D)(3)(a)(iii)



WHAT IS REQUIRED?

Cooper v. Cooper,  2014-Ohio-4991 (3rd Dist.)
Failure to include mandatory language about 
consequences of  filing objections resulted in 
reversal of custody decision

Neu v. Neu, 2015-Ohio-1466 (1st Dist.) 
No prejudice to appellant where magistrate�s 
decision included 14 day notice but not 
mandatory language about waiver on appeal 
and party filed ten detailed objections 

OBJECTIONS TO MAGISTRATE�S DECISION 

In writing within 14 days of the filing
Other party may file objections within 10 days after the first 
objections
Timing begins after decision with FOF and COL if  those were 
timely requested

Must be specific and state grounds with particularity

Objections to FOF require a transcript or affidavit if 
there is no transcript or using alternate technology if 
court approves 

Transcript or affidavit must be filed within 30 days, court may 
extend with good cause

Party waives the assignment of error on appeal any 
factual finding not objected to 

Civ. R. 53 (D)(3)(b)



Hamilton v. Hamilton, 2016-Ohio-5900 (10th Dist.):

Failure to file objections and a supporting 

transcript to the first magistrate�s decision or 

the second one issued with findings of  fact and 

conclusions of  law limits the scope of the 

appellate court�s review to plain error. 

ACTIONS ON MAGISTRATE�S DECISION

A Magistrate�s Decision is not effective unless 
adopted by the court

Whether or not objections are filed, a court may:
adopt or reject a Magistrate�s Decision
in whole or in part
with or without modification; 
hear a previously-referred matter
take additional evidence, or
return a matter to a magistrate

If no objections are filed, a court may:
adopt a magistrate�s decision unless there is error of  law or 
other defect evident on the face of  the decision

Civ. R. 53 (D)(4)(a), (b), (c)  



ACTIONS ON MAGISTRATE�S 
DECISION

If objections are timely filed, the court may: 
rule on the objections, after undertaking an 
independent review
hear additional evidence before ruling on the 
objections

the court may refuse to hear additional evidence, �unless 
the objecting party demonstrates that the party could 
not, with reasonable diligence, have produced that 
evidence for consideration by the magistrate.�

Civ. R. 53 (D)(4)(d)

ACTIONS ON MAGISTRATE�S 
DECISION: JUDGMENT

Court shall enter a judgment or interim order 

Judgment
During the 14 days permitted by Civ. R. 53(D)(3)(b)(i) for the filing of  
objections to a magistrate�s decision 
Or after the 14 day period has expired

Interim Order
Issued based on magistrate�s decision where immediate relief  is justified
Objections do NOT stay the execution 
Order shall not extend more than 28 days from the date of  entry, subject 
to incremental extensions of  28 days for good cause
Interim shall comply with Civ. R. 54(A), be journalized pursuant to Civ. 
R. 58(A) and served pursuant to Civ. R. 58(B)

Civ. R. 53 (D)(4)(e)



A TRIAL COURT MUST ENTER A JUDGMENT

Crawford v. Ribbon Tech. Corp., 143 Ohio App.3d 510 (10th 
Dist. 2001)

a magistrate may correct an error before the trial court 
adopts a decision

Clark v. Clark, 2015-Ohio-1420 (3rd Dist.)
without a judgment there is no final, appealable order

DISQUALIFICATION OF 
MAGISTRATE

Disqualification for bias or other cause is 
within the discretion of the court and may 

be sought by motion filed with the court

Civ. R. 53 (D)(6)



BIAS

Zaryki v. Breen, 206-Ohio-7086 (9th Dist.): 
No transcript was in the record so the appellate court presumed 
regularity of  proceedings; 
A magistrate is not presumed to harbor bias or prejudice

Hurst v. Hurst, 2013-Ohio-2674 (5th Dist.): 
��Bias� or �prejudice� refers to �a hostile feeling or spirit of ill 
will on the one hand, or undue friendship or favoritism on the 
other�as distinguished from an open state of mind�.��

RECORDING OF PROCEEDINGS

Except as otherwise provided by law, all proceedings 
before a magistrate shall be recorded in accordance with 
procedures established by the court 

Case law requires recording, but allows for failure of  
equipment

Civ. R. 53 (D)(7)



CONTEMPT BEFORE A 
MAGISTRATE

Sanctions imposed under Civ. R. 53(C)(3)(f) may be imposed 
only by a written order that recites facts and certifies that the 
magistrate saw or heard the conduct constituting contempt

A contempt order shall be filed and copies provided by the 
clerk to the appropriate judge of  the court and to the subject 
of  the order

The subject of  the order may request immediate review by 
motion to the judge

A judge or the magistrate entering the order of  contempt 
may set the bail pending the judicial review

Civ. R. 53 (D)(8)

CIVIL RULE 65.1 

Generally speaking, the provisions of  this rule apply to 
special statutory proceedings under R.C. 3113.31, R.C. 

2151.34, and R.C. 2903.214 providing for domestic 
violence, stalking, and sexually oriented offense civil 

protection orders

How the practices and procedures under 65.1 differ 
from those under Civil Rule 53 



DV EX PARTE PROCEEDINGS

The Magistrate shall conduct ex parte hearing, grant or 
deny ex parte protection order

No judicial approval is required

Order is effective when signed and filed with the clerk

This is NOT a magistrate�s order or decision pursuant 
to Civ. R. 53(D)(2) or (3) or  a judgment or interim 
order under Civ. R. 53(D)(4)(e)

Civ. R. 65.1(F)(2)

The following shall apply when these special statutory 
proceedings are referred to a magistrate for determination of  a 

petitioner�s request for an ex parte protection order:

DV FULL HEARING BY 
MAGISTRATE

Magistrate shall conduct the hearing and deny or grant a 
protection order

This is not a magistrate� decision or order under 53(D)(2) or 
(3)

The court must adopt, modify or reject the order by the 
magistrate after review

The court�s adoption, modification, or rejection is effective 
when signed by the court and filed with the clerk

Order or decision is not effective until adopted by the court

Civ. R. 65.1(F)(3)(c)



OBJECTIONS TO THE ORDER OF 
THE MAGISTRATE

A party may file written objections to the court�s 
adoption, modification or rejection of  the magistrate�s 
denial or granting of  a protection order within 14 days of  
the court�s order being filed

The order is not stayed by the objections

Party filing objections has burden of  showing an error of  
law or other facial defect, or that credible evidence was 
insufficient to support the order, or that magistrate abused 
discretion by including or failing to include specific terms 

Objections shall be supported by a transcript as is the case 
in Civ. R. 53

Civ. R. 65.1(F)(3)(d)

FINAL, APPEALABLE ORDER

Order of  the court, with or without objections, is a 
final, appealable order 

The timely filing of  objections under Civ. R. 
65.1(F)(3)(d) shall stay the running of  the appeal 
time until the court rules on the objections

Civ. R. 65.1(G)



CIVIL PROTECTION ORDER ISSUES: COURT 
COSTS

Sowders v. Sowders, 5th Dist. No. 2012-CA-17, 
2012-Ohio-4786

Petitioner dismissed petition at the full hearing
Trial court ordered costs taxed to the petitioner 
Court of  Appeals found that the trial court erred
R.C. 3113.31(J) prohibits charging a petitioner 
any cost in connection with the filing of  a 
petition 

CIVIL PROTECTION ORDER ISSUES: 
PRIVILEGE

Lasater v. Vidahl, 9th Dist. No. 26242, 2012-Ohio-4918
Vidahl had sought and obtained a protection order against 
Lasater
Vidahl twice filed police reports, and Lasater was twice arrested, 
for violating the CPO, but the charges were dismissed both times
Lasater sued her sister Vidahl alleging that she had placed her in 
a false light by making reports to the police and making 
accusations against her in a letter to a magistrate as part of  a 
civil protection order case
Court of  Appeals held that communications between the 
petitioner and the court were subject to absolute privilege; there 
is dispute between districts as to whether reports to the police 
are covered by absolute privilege



CIVIL PROTECTION ORDER ISSUES: FAMILY OR 
HOUSEHOLD MEMBER

State v. Blackmon, 5th Dist. No. 2012 CA 00110, 2012-Ohio-
5854

Felony domestic violence case

Defendant pleaded no contest but argued that the victim was not a 
family or household member

Trial court rejected his argument 

Victim was presumed to be the natural daughter of  Defendant s 
bother for 16 years, and they all lived in the same home

When victim was 16, a blood test determined that Defendant s 
brother was not her father, but she continued to live with the family 

Court of  Appeals reversed and found that victim was not a family or 
household member 

AVOIDING APPEALS

Some Suggestions 



Make sure that separation agreements and/or court orders 
are clear and enforceable by their own without returning to 
court.

When parties have to return for �interpretation� the court opens itself  
to reversals.

Avoiding Appeals: Some Suggestions

Make sure that all pending motions, requests to 
interview a child, etc., that are addressed by the time of  
the final hearing, in an order or judgment entry, or the 
court opens itself  to reversal.

Pedraza v. Collier, 2007 � Ohio � 3835. 3rd district

Avoiding Appeals: Some 
Suggestions



Address all statutory issues in decisions 

Best interest factors for allocation of  parental rights and 
responsibilities:  ORC 3109.04
Best interest factors for parenting time:  ORC 3109.051
Factors for spousal support: ORC 3106.18

Avoiding Appeals: Some Suggestions

When writing a decision, make sure to cite the 
degree of  proof  necessary for the decision:

Preponderance of  the evidence
Clear and convincing evidence
Beyond a reasonable doubt

If  you find testimony or evidence not to be 
credible, state that and specify why you find that 
the testimony or evidence lacks credibility. 

Avoiding Appeals: Some Suggestions



Avoiding Appeals: Some Suggestions

Wait for 14 days to rule on the  magistrate�s 
decisions

Make sure there is service 

Make sure the waiver language is conspicuous 
on the decision

Enter a judgment

TERMINATION OF A 
MARRIAGE 

JURISDICTION



DIVORCE, DISSOLUTION, 
ANNULMENT*, 

LEGAL SEPARATION**

Residency in Ohio for six months**

Venue in appropriate county

Valid marriage*

OBERGEFELL v. HODGES, 
135 S. Ct. 2584, 192 L. Ed. 2d 609 (2015)

The 14th Amendment requires all states to 
license marriages between same-sex couples 
and to recognize all marriages that were 
lawfully performed out of  state

The fundamental right to marry is guaranteed 
to same-sex couples by both the Due Process 
Clause and the Equal Protection Clause



DISSOLUTION OF MARRIAGE
agreement in advance of  filing

PARTIES MUST SIGN AND FILE:

Petition for dissolution

Separation agreement

Any court-mandated affidavits of  income, assets and 
property

If  children, a Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA) affidavit

Shared parenting plan or terms for allocation of  parental 
rights and responsibilities in judgment entry of  dissolution

Judgment entry for dissolution of  marriage

DISSOLUTION 

R.C. 3105.61-65



LEGAL SEPARATION 

�ALIMONY ONLY�

FYI

Legal Separation does not require 6 month residency for 
Plaintiff

The grounds are the same as in divorce

R.C. 3105.17 



ANNULMENT 

R.C. 3105.31 and  R.C. 3105.32 

GROUNDS FOR ANNULMENT 

Under Age 
Within 2 years of  age of  majority, by parent or 
guardian before age of  majority. 

Other spouse is legally married to another
By either party during other spouse�s life 

Mental Incompetence
Before death of  either party

Fraud 
Within 2 years of  discovery 



GROUNDS FOR ANNULMENT: Continued  

Consent by force
Within 2 years of  the marriage 

Never consummated marriage
Within 2 years of  the marriage

DIVORCE
R.C. 3105.17



Incompatibility, unless denied by either party
Living separate and apart for one year without 
cohabitation 
Gross Neglect of  Duty
Extreme Cruelty
Habitual Drunkenness
Imprisonment
Adultery
Willful absence for a year
Fraudulent contract
Other spouse 
Divorce outside this state 

R.C. 3105.01

GROUNDS FOR DIVORCE 

�I MIGHT REMIND YOU, JOHN, THAT �LORRAINE 
NEVER STOPS YAKKING� IS NOT YET GROUNDS 

FOR DIVORCE IN THE STATE OF OHIO.�



DIVISION OF PROPERTY 
R.C. 3105.171

DIVISION OF PROPERTY 
DURING THE MARRIAGE

Date of  marriage to date of  final hearing         
R.C. 3105.171 (A)(2)(a)

Unless either or both dates would be 
inequitable R.C. 3105.171(A)(2)(b)

Bryan v. Bryan, 2012-Ohio-3691



MARITAL PROPERTY: R.C. 3105.171 (A)(3)(a)

All currently owned real and personal property acquired during the 
marriage including retirement benefits

All interest in real or personal property acquired during the 
marriage including retirement benefits. 

All income and appreciation on separate property earned during 
marriage due to: 

either spouses  labor, money or in-kind contribution that causes an increase 
in the value of  separate property

Middendorf v. Middendorf, 82 Ohio St.3d 397 (1998) increase to 
husband�s business was marital because the increase was due to the 
husband�s labor contributions that occurred during the marriage. 

Participant accounts for deferred assets deferred during the 
marriage



NON-MARITAL PROPERTY
R.C. 3105.171 (A)(3)(a)

Real or personal property 
Acquired before marriage
An inheritance or bequest during marriage
Interest in property acquired after legal separation
Any property excluded by antenuptial
Gift after the marriage proved by clear and convincing 
evidence to be given only to one spouse

Passive income

Settlement for personal injury to spouse

Comingled assets that can be traced

MARITAL/SEPARATE PROPERTY



DISTRIBUTIVE AWARD

Payment from real or personal property made from separate 
property that is not spousal support

To achieve equity

Financial misconduct

DIVISION OF PROPERTY
R.C. 3105.171 (C)

Equal, unless inequitable

Each contributed to assets

Make property division before spousal support award

Not modifiable unless by express written permission of  both 
spouses R.C. 3105.171(I)



FACTORS FOR PROPERTY DIVISION      
R.C. 3105.171 (F)

Duration of  marriage

Assets and liabilities

Desirability of  awarding family home to spouse with children

Liquidity of  property

Desirability of  keeping asset intact

Tax consequences

Costs of  sale

Agreed upon division by spouses

Retirement benefits

Other factors

Distribution of  a Qualified Pension Plan before age 
59 ½ is taxable and subject to 10% additional tax

Exception for QDRO, 26 U.S.C. §72(t)(2)(C)
QDRO must have the alternate payee�s name 
and address.
Exception does not apply to distribution from 
an individual retirement plan that is not part 
of  a �qualified plan.�



THE QDRO EXCEPTION

Instead of  rolling-over the plan, the spouse can 
cash out the pension plan and avoid the 10% 
early distributions tax penalty.  

The spouse will still be required to pay the 
normal taxes associated with their pension 
distribution, however they will not be penalized 
for the early withdrawal.  

TAX IMPLICATIONS OF PROPERTY 
DIVISION

A property transfer incident to a divorce is not 
a taxable event 

However, if, and when, the property is 
redeemed, cashed out, or sold, that event 

would be taxable



SPOUSAL SUPPORT 
R.C. 3105.18

SPOUSAL SUPPORT: Inclusion of Income 

Brandner v. Brandner, 12th Dist. No. CA2011-07-136, 2012-Ohio-304
Question:  whether money paid to a husband for a non-compete provision of 
the sale of his business should be excluded from his income calculations in the 
decision to modify his spousal support obligations. 

Husband sold his pharmacy to Walgreens and then worked as a pharmacist for 
Walgreens. Income decreased from $220,000 to $118,000. However, husband also 
received $280,000 payment for five year non-compete agreement 

The Trial court found the one time payment was excludable from husband s 
income for child and spousal support purposes.

Court of  Appeals:  trial court erred in not considering the payment for spousal 
support purposes 

-Statute dealing with spousal support (R.C. 3105.18(C) does not limit the 
sources from which income may be derived or the characteristics of  
income that may be considered for purposes of  determining an 
appropriate award of  spousal support 

-Child support statute (R.C. 3119.01(C)(7)) specifically excludes 
[n]onrecurring or unsustainable income or cash flow



STATUTORY INQUIRY
R.C. 3105.18(c)(1)

Appropriate and Reasonable

Income (a)

Relative earning abilities (b)

Ages and conditions (c)

Retirement benefits (d)

Duration of  marriage (e)



STATUTORY FACTORS: CONTINUED 

Appropriateness of  seeking employment 
outside home due to minor children (f)

Standard of  living (g)

Relative extent of  education (h)

Relative assets and liabilities (i)

Contribution to education, training, earning 
ability (j)

Time and expense to acquire  education, 
training, or experience (k)

STATUTORY FACTORS: CONTINUED 



Tax consequences (l)

Lost income production resulting from 
marital responsibilities (m)

Any other equitable and relevant factor (n)

STATUTORY FACTORS: CONTINUED 

Ex-Spouse�s Benefits
A divorced spouse can get benefits on the ex-spouse s 
Social Security record if  the marriage lasted at least 10 
years. The divorced spouse must be 62 or older and 
unmarried. 
The amount of  benefits has no effect on the amount of  
benefits for ex-spouse or ex-spouse s current spouse.
Also, if  divorced for at least two years and both are at 
least 62, divorced spouse can get benefits even if  ex-
spouse is not retired. 

AFTER  THE DIVORCE:
SOCIAL SECURITY 

RETIREMENT



Ex-Spouse�s Widow s Benefits
Married to ex-spouse at least 10 years.
Validly divorced (not annulled)
Age 60 or age 50-59 and disabled
Not remarried before age 60
or remarried before age 60
and widowed or divorced
from subsequent spouse. 

AFTER  THE DIVORCE:
SOCIAL SECURITY 

RETIREMENT

PENSION INFORMATION

Erisa 29 U.S.C. Section 1001

Retirement Equity Act, 29 U.S.C. 1056

R.C. 3105.171.(A)(3)(a)

Pension Benefit Guarantee Corporation (PBGC)



PENSION CASE LAW

Holcomb v. Holcomb, 44 Ohio St.3D 128 (1989) 
Husband's vested pension plan that accumulated during 
marriage was marital asset, required to be considered when 
dividing marital assets and liabilities.

Hoyt v. Hoyt, 53 Ohio St.3d 177 (1990)
Courts should use the coverture fraction to calculate the value 
of  retirement plans 

Neville v. Neville, 2003-Ohio-3624
Social Security benefits may be considered in an equitable 
distribution of  assets

OHIO PUBLIC PENSIONS

OPERS, STRS, SERS, OPFPF

ERISA does not apply

DOPO (Division of  Property Order) is used to divide 

Certified copy must be sent by Clerk to appropriate 
retirement plan



OHIO PENSION CASE LAW

Prior to Statutory Changes these were difficult to divide: 

Cosby v. Cosby, 2002-Ohio-4170
A court may not impose a constructive trust upon the 
STRS survivor benefits of  a surviving spouse in favor of  a 
former spouse who claims entitlement based on an award 
of  retirement benefits in a divorce decree.

Erb v. Erb, 91 Ohio St.3d 503 (2001)
A court can issue a QDRO on the Ohio Police & Fire 
Pension Fund to facilitate the division of  property.

FEDERAL EMPLOYEE RETIREMENT 
PLANS

ERISA does not apply to Civil Service Retirement 
System (CSRS) or Federal Employment Retirement 
System (FERS)

Requires: Court Order Acceptable for Processing 
(COAP)



MILITARY PENSIONS

Uniformed Services Former Spouses� Protection 
Act (USFSPA)

Division requires: Military Retired Pay Division 
Order

Served on DFAS (Army, Navy, Air Force, and 
Marines) or Coast Guard Pay and Personnel Center

Daniel v. Daniel, 139 Ohio St.3d 275 (2013)
An unvested military pension can be divided using the coverture 
fraction or other some other appropriate method. (However, if  the 
member was not in the military 10 years, there is no direct order on 
the military branch)

TAX IMPLICATIONS:

Spousal Support, Child Support, End of  
Marriage



IRS RECORDS THAT ARE HELPFUL

Form 4506-T: to request transcripts from the IRS

Account Transcripts (reveals the balance owed for the 
tax year and outcome of  audits)

Tax Return Transcripts (reveals line-items of  the tax 
return transcript)

Wage and Income Transcripts (reveals the W2s and 
the 1099s filed by payors under a person�s SSN)

HEAD OF HOUSEHOLD
Allows higher standard deduction than 
married filing separate

A parent does not need to claim a 
child to be Head of  Household

To be Head of  Household: 
Unmarried on last day of  year 
Includes a person who filed a separate return 
and spouse did not live in home for more than 
one half  the year

And paid for more than one half  of  the cost 
of  maintaining a home for a qualifying child 
for more than one half  a year

Includes one of  the parents in a never married 
couple who lived together during the year  



TAX CREDITS FOR 
CHILDREN 

FORM 8332

For any decree after 2008, Form 8332 must be used in order 
to claim the dependency exemption.

For any decree before 2008 and the claiming of  the 
dependent is contingent on current support, form 8332 must 
be attached.



EARNED INCOME TAX CREDIT:  
WHAT IS IT?

The �EITC�  is a refundable tax credit for people 
who work but do not earn high incomes.  The 
purpose is to reduce the tax burden and supplement 
the wages of  the low to moderate wage earners. 

HOW MUCH IS IT WORTH?

Earned Income and adjusted gross income (AGI) must each 
be less than:

$42,128 with one qualifying child   ($48,108 married filing 
jointly)
$47,915 with two qualifying children   ($53,865 married 
filing jointly)
$51,464 with three or more qualifying children   ($57,414 
married filing jointly)

Tax Year 2021 maximum credit:
$6,728 with three or more qualifying children
$5,980 with two qualifying children
$3,618 with one qualifying child



RULES FOR CLAIMING THE EITC 
(26 U.S.C. 32)

Earned income

Relationship: Child must be your son, daughter, 
stepchild, brother, sister or descendant

Age: Child must be under 19 

Residency: Child must live with claiming parent for 
more than 6 months

CHILD TAX CREDIT 
26 U.S.C. 24

It is a tax credit that allows taxpayers to claim a tax 
credit of  up to $2,000 per qualifying child, which 
reduces one�s tax liability.  Some taxpayers may get a 
portion of  the credit refunded as a cash refund.

The child must be: 
Age: under 17 at the end of  the year, 
Exemption: claimed as the taxpayer�s dependent 
Support: child must not have provided over half  his 
own support.



EXCEPT IN 2021
ADVANCED CHILD TAX 

CREDIT

$3600 for children ages 5 and under 
at the end of  2021

$3000 for children 6 through 17 at 
the end of  2021

WHAT IS AN INJURED SPOUSE?

Form 8379 to Claim Status

An injured spouse is a spouse who filed a joint tax 
return and all or part of  his or her portion of  the 
overpayment was, or is expected to be, applied (offset) 
to his or her spouse�s legally enforceable past-due 
federal tax, state income tax, child or spousal support, 
or a federal nontax debt, such as a student loan.



SPOUSAL SUPPORT: ISSUES
Antenuptial agreement

Gross v. Gross, 11 Ohio St. 3d 99 (1984): antenupital agreement for 
spousal support must not be unconscionable when applied. 

Amount 

Duration
Kunkle v. Kunkle, 51 Ohio St. 3d 64 (1990) except in cases involving a 
marriage of  long duration, parties of  advanced age or a homemaker-
spouse with little opportunity to develop meaningful employment 
outside the home, where a payee spouse has the resources, ability 
and potential to be self-supporting, an award of  sustenance alimony 
should provide for the termination of  the award, within a reasonable 
time and upon a date certain.

Modifiability

Retirement

Illness

Remarriage

Cohabitation

Drafting issues

Double dipping

Zero order

Reservation of  jurisdiction

SPOUSAL SUPPORT: ISSUES



Kline v. Kline, 8th Dist. No. 96734, 2012-Ohio-479

Parties divorced in 1996 after 30-year marriage. At the time of  the divorce, 
husband s income was over $100K/year and wife�s was $27K

Husband paid $2,500/month spousal support

Parties each kept their own pensions free and clear from the other party 

Husband retired due to medical conditions and filed a motion to terminate his 
spousal support

Income of  $24K from Social Security and $53K from pension
Wife s income $17K from unemployment and $10K from pension 
Husband argued that wife would be double dipping if  his spousal 
obligation considered his pension 
Court of  Appeals:  the pension cannot fund the support obligation, but the 
court must still consider the income for purposes of  determining the 
appropriate amount  that can be satisfied through other income

MODIFYING SPOUSAL 
SUPPORT
R.C. 3105.18 (F)

CHANGE OF CIRCUMSTANCE: Increase or decrease in 
wages, salary, bonuses, living expenses, or medical 

expenses



CHANGE OF CIRCUMSTANCES
R.C. 3105.18(F)(1) and (2)

Increase or involuntary decrease  
Wages
Salary
Bonuses
Living expenses
Medical expenses 
Other

AND BOTH OF THE 
FOLLOWING: 

Change is substantial and makes existing award 
no longer reasonable and appropriate

Change was not taken into account as basis for 
existing award when established or last modified

Whether or not it was foreseeable



IN DETERMINING A MODIFICATION

Consider any purpose expressed in the order 
or award

Enforce any voluntary agreement of  the 
parties

ALLOCATION OF PARENTAL 
RIGHTS AND 

RESPONSIBILITIES



UNMARRIED PARENTS

An unmarried female who gives birth to a child is the sole 
residential parent and legal custodian of  the child until a court of  
competent jurisdiction issues and order designating another 
person as the residential parent and legal custodian. 

R.C. § 3109.042(A)

ALLOCATING PARENTAL RIGHTS & 
RESPONSIBILITIES

In any divorce, legal separation, or annulment 
proceeding and in any proceeding pertaining 
to the allocation of  parental rights and 
responsibilities�.the court shall allocate 
parental rights and responsibilities for the care 
of  the minor children of  the marriage.  

R.C. 3109.04(A)



STANDARD OF REVIEW 
ON APPEAL 

Decisions concerning the allocation of  
parental rights and responsibilities pursuant 
to R.C. 3109.04(E) rest within the sound 
discretion of  the trial court. 

Miller v. Miller (1988), 37 Ohio St. 3d 71

STANDARD OF REVIEW 
ON APPEAL 

Custody determinations are some of  the most 
difficult and agonizing decisions a trial court 
must make, therefore an appellate court must 
grant wide latitude in its consideration of  the 
evidence. 

Davis v. Flickinger (1997), 77 Ohio St.3d 415



STANDARD OF REVIEW 
ON APPEAL 

An appellate court will not reverse a child 
custody decision that is supported by a 
substantial amount of  competent, credible 
evidence absent an abuse of  discretion. 

Bechtol v. Bechtol (1990), 49 Ohio St.3d 21

JURISDICTION

Uniform Child Custody Jurisdiction Enforcement 
Act (UCCJEA) 

R.C. 3109.04(A) refers to jurisdictional 
requirements of  R.C. § 3127.01 to 3127.53.



HOME STATE 
Home State means the state in which a child lived with a 

parent or a person acting as a parent for at least six 
consecutive months immediately preceding the 
commencement of  a child custody proceeding and, if  a child 
is less than six months old, the state in which the child lived 
from birth with any of  them.  A period of  temporary absence 
of  any of  them is counted as part of  the six-month period.

R.C. 3127.01(B)(7)

HOME STATE JURISDICTION

R.C. 3127.15(A)-An Ohio court has jurisdiction

to make an initial determination in a child

custody proceeding only if  one of  the following

applies:�.....



R.C. 3127.15 (A)(1)

1. This state is the home state of  the child on the date of  the 
commencement of  the proceeding, or was the home state of  
the child within six months before the commencement of  the 
proceeding and the child is absent from this state but a parent 
or person acting as a parent continues to live in this state.

R.C. 3127.15 (A)(2)

2.  A court of  another state does not have jurisdiction under 
division (A)(1) or a court of  the home state of  the child has 
declined to exercise jurisdiction on the basis that this state is 
the more appropriate forum under section 3127.21 or 
3127.22�..



HOME STATE 

Ohio is not the home state of  the children where a 
mother filed for a legal separation in Ohio 4 
months after moving from West Virginia to Ohio 
with the children.  West Virginia had been the 
home state of  the children during the 6 month 
period before the case was filed.  The presence of  
the children in Ohio for almost six months is 
insufficient to confer home state jurisdiction.

Rosen v. Celebrezze (2008), 117 Ohio St.3d 241.

UCCJEA AFFIDAVIT

Each party in a child custody proceeding shall 
give information as to the child s present 
address or whereabouts, the places the child has 
lived in the last 5 years, and the name and 
address of  each person with whom the child 
has lived during that period.  

R.C. 3127.23(A)



UCCJEA AFFIDAVIT
This information must be given under oath and also 

must include information about:

(1) Whether there has been any other proceeding 
concerning the custody of  the child.

(2) Whether there are other proceedings such as a 
dependency, neglect, or abuse cases or domestic 
violence case

(3) Whether there is any other person claiming a 
custody right to the child

R.C. 3127.23(A)(1)-(3)

UCCJEA AFFIDAVIT

Ohio Supreme Court has adopted standard 
form

Note:  Ohio Supreme Court form for CPO 
cases differs from this form (Form 10.01-F)



TEMPORARY ORDERS

In any proceeding pertaining to the allocation of  parental 
rights and responsibilities for the care of  child,�.the 
court�.may make a temporary order regarding the 
allocation of  parental rights and responsibilities for the care 
of  the child while the action is pending.

R.C. 3109.043

CIVIL RULE 75

Applies in Divorce�.and related proceedings

Among other things, provides process for
temporary orders

Civ. R. 75(N)



Civ. R. 75 (N)

Upon written request, the Court or Magistrate �may make 
a temporary order regarding the support, maintenance, and 
allocation of  parental rights and responsibilities for the care 
of  the children of  the marriage, whether natural or adopted, 
during the pendency of  the action for divorce, annulment, or 
legal separation.

ALLOCATION OF PARENTAL 
RIGHTS & RESPONSIBILITIES

Designate one parent the residential parent and legal 
custodian R.C. 3109.04(A)(1) (sole custody)

Or

Designate both parents the residential parent and issue a 
shared parenting order  R.C. 3109.04(A)(2) (shared 
parenting)

Or

Commit the child to a relative or certify the case to juvenile 
court if  the court finds that it is in the best interest of  the 
child for neither parent to be designated the residential 
parent and legal custodian R.C. 3109.04(D)(2)



PARENTING IS A CONSTITUTIONAL RIGHT

Parents have a fundamental right to care for and
retain custody of  their children.

Santosky v. Kramer (1982), 455 U.S. 745.

In re Hockstock (2002), 98 Ohio St.3d 238

CUSTODY TO A RELATIVE

The court must find that it is in the BI of  the

child for neither parent to be designated the

residential parent and legal custodian before

committing the child to a relative

R.C. 3109.04(D)(2)



PARENTAL UNSUITABILITY 
REQUIRED

Parental unsuitability must be found when awarding 
custody of  a child to a non-parent, �that a 
preponderance of  the evidence indicates 
abandonment, contractual relinquishment of  custody, 
total inability to provide care or support, or that the 
parent is otherwise unsuitable � that is an award of  
custody would be detrimental to the child.�

In re Perales (1977), 52 Ohio St.2d 89, 6 O.O.3d 293, 369 
N.E.2d 1047

In re Hockstock (2001), 98 Ohio St.3d 238.

CERTIFICATION OF CUSTODY 
ISSUE TO JUVENILE COURT

The Court must find that it is in the BI of  the

child for neither parent to be designated the

residential parent.

R.C. 3109.04(D)(2)



WHAT IS CUSTODY?

Custody resides in the party or parties who have the right 
to ultimate legal and physical control of  a child.

The custodial parent has the legal authority to make 
fundamental decisions about the child s welfare�

Braatz v. Braatz (1999), 85 Ohio St.3d 40.

WHAT IS PARENTING TIME?

Visitation resides in a noncustodial party and encompasses 
that party s right to visit the child.

In other words, visitation is something that is granted to 
someone who does not have custody.

Braatz v. Braatz (1999) 85 Ohio St.3d 40.



WHAT IS SHARED PARENTING?

The allocation of  parental rights and responsibilities for the 
care of  the children to both parents

And

The issuance of  a shared parenting order requiring the 
parents to share all or some of  the aspects of  the physical 
and legal care of  the children in accordance with the 
approved plan for shared parenting.

R.C. 3109.04(A)(2)  also R.C. 3109.04(K)

COURT MUST MAKE A BEST 
INTEREST DETERMINATION

R.C. 3109.04(A)(1)  

The award of  custody must be made in a manner 
consistent with the best interest of  the children

R.C. 3109.04(A)(2)

The plan of  shared parenting must be in the best 
interest of  the children



BEST INTEREST OF THE CHILD 
(SOLE CUSTODY)

R.C. 3109.04(F)(1) �.whether on an original 
decree allocating parental rights and 
responsibilities for the care of  children or a 
modification of  a decree allocating those rights 
and responsibilities, the court shall consider all 
relevant factors, including, but not limited to:�

R.C. 3109.04(F)(1)(a)

The wishes of  the child s parents regarding the 
child s care.



R.C. 3109.04(F)(1)(b)

If  the court has conducted an in camera interview, the wishes 
and concerns of  the child, as expressed to the court.

R.C. 3109.04(F)(1)(c)

The child s interaction and interrelationship with the child s 
parents, siblings, and any other person who may significantly 
affect the child s best interest



R.C. 3109.04(F)(1)(d)

The child s adjustment to the child s 
home, school, and community

R.C. 3109.04(F)(1)(e)

The mental and physical health of  all persons involved in the 
situation



R.C. 3109.04(F)(1)(f)

The parent more likely to honor and facilitate 
court-approved parenting time rights or visitation 
and companionship rights

R.C. 3109.04(F)(1)(g)

Whether either parent has failed to make all child support 
payments, including all arrearages, that are required of  that 
parent pursuant to a child support order under which that 
parent is an obligor



R.C. 3109.04 (F)(1)(h)

Whether either parent or any member of  their household has 
been  convicted of  or pleaded guilty to a criminal offense 
involving any act that resulted in a child being an abused 
child or a neglected child

R.C. 3109.04(F)(1)(h)

Whether either parent, in a case in which a child has been 
adjudicated an abused child or a neglected child, previously 
has been determined to be the perpetrator of  the abusive or 
neglectful act that is the basis of  an adjudication



R.C. 3109.04(F)(1)(h)

Whether either parent or any member of  their household has 
been convicted of  or pleaded guilty to a violation of  section 
2919.25 [domestic violence]

R.C. 3109.04(F)(1)(h)

Whether either parent or any member of  their household has 
been convicted of  a sexually oriented offense involving a 
victim who at the time of  the commission of  the offense was 
a member of  the family or household that is the subject of  
the current proceeding and caused physical harm to the 
victim in the commission of  the offense.  



R.C. 3109.04(F)(1)(h)

Whether there is reason to believe that either parent has 
acted in a manner resulting in a child being an abused or 
neglected child

R.C. 3019.04(F)(1)(i)

Whether the residential parent or one of  the parents subject 
to a shared parenting decree has continuously and willfully 
denied the other parent s right to parenting time in 
accordance with an order of  the court



R.C. 3019.04(F)(1)(j)

Whether either parent has established a residence, or is 
planning to establish a residence, outside of  Ohio

A trial court is required to consider the statutory

factors, but it is not required to set forth its

analysis as to each factor in its judgment entry

so long as it is supported by some competent,

credible evidence.  

Matis v. Matis 2005 Ohio 72 (9th District)



ALLOCATING PARENTAL RIGHTS  TO ONE 
PARENT

The Court must allocate parental rights and 
responsibilities to one parent if:

Neither parent requests shared parenting
Or

One or both parents request shared parenting and no 
plan for shared parenting is in the best interest of  the 
children

R.C. 3109.04(A)(1)

COURT DECISION

Matters relating to child custody and visitation cannot 
be resolved through  arbitration.

Only courts are empowered to resolve disputes relating 
to child custody and visitation.

Kelm v. Kelm (2001) 92 Ohio St.3d 223



IN CAMERA INTERVIEW

�the court, in its discretion, may and, upon the request of  
either party, shall interview in chambers any and all of  the 
involved children regarding their wishes and concerns with 
respect to the allocation.

R.C. 3109.04(B)(1)

IN CAMERA INTERVIEW

If  an interview takes place:

-The court may appoint a GAL for the child upon its own 
motion, but SHALL appoint upon the request of  
either parent

-Must determine the child s reasoning ability

If  the child does not have sufficient 
reasoning ability, the court shall not 
determine the child s wishes and concerns with 

respect to the allocation.

R.C. 3109.04(B)(2)(a)-(b)



CHILD HAS SUFFICIENT REASONING ABILITY

The court shall determine whether, because of  special 
circumstances, it would not be in the best interest of  the 
child to determine the child s wishes and concerns 
with respect to the allocation.

If  the court determines that it would not be in the best 
interest of  the child to determine the child's wishes and 
concerns with respect to the allocation, it shall not 
determine the child's wishes and concerns with respect 
to the allocation and shall enter its written findings of  
fact and opinion in the journal.

R.C. 3109.04(B)(2)(b)

THE INTERVIEW

Shall be conducted in chambers

No persons shall be present other than the 
child, the child s attorney, the judge, any 
necessary court personnel, and in the 
judge s discretion, the attorney of  each 
parent.

R.C. 3109.04(B)(2)(c)



COURT INVESTIGATION

Prior to trial, the court may investigate each parent concerning 
the following:

Character
Family relations
Past conduct
Earning ability
Financial worth

R.C. 3109.04(C)

R.C. 3109.04(C)

The report shall be signed by the investigator

The investigator shall be subject to cross 
examination by either parent concerning the 
subject of  the report

Upon written request, the report shall be 
available not less than 5 days prior to trial



WISHES OF THE CHILD
Not an election  

Just one of  the BI factors

No person shall obtain or attempt to obtain from a 
child a written or recorded statement or affidavit 
setting for the child s wishes and concerns regarding 
the allocation of  parental rights and responsibilities

No court shall � accept or consider a written or 
recorded statement or affidavit that purports to set 
forth the child s wishes and concerns�.

R.C. 3109.04(B)(3)

COURT ORDERED EXAMS

The court may order the parents and their minor children to 
submit to medical, psychological, and psychiatric 
examinations.

R.C. 3109.04(C)



Effect of 
Superintendence Rule 91.01 - 09

Be aware of  custody evaluation rule becoming effective on 
9/1/22.

Sets out educatational requirements for custody evaluators and 
standards for custody evaluations

ACTS OF DV & CHILD ABUSE

The court shall consider the following when

making a custody determination:

Whether either parent has neglected the 
child (criminal/CSB)

Whether either parent or a member of  the 
household has committed a sexually oriented 
offense or offense of  physical harm against a 
family or household member (criminal/CSB)

R.C. 3109.04(C)



ACTS OF NEGLECT & ABUSE

The Court may grant that parent custody or make a shared 
parenting order only if  it determines that it is in the BI of  the 
child

And

it makes a specific written findings of  fact to support its 
determination

R.C. 3109.04(C)

WHEN CAN SHARED 
PARENTING BE ORDERED?

The Court may order shared parenting if  at least 
one parent files a motion for shared parenting 
and the plan is in the BI of  the children.

R.C. 3109.04(A)(2)



WHEN IS THE SHARED 
PARENTING PLAN FILED?

The plan must be filed with the petition for 
dissolution of  marriage 

In other cases, at a time at least thirty days prior 
to the hearing on the issue of  the parental rights 
and responsibilities for the care of  the children.

R.C. 3109.04(G)

WHAT NEEDS TO BE IN THE PLAN?

SPP shall include provisions covering all factors that 
are relevant to the care of  the children, including but 
not limited to�

Physical living arrangements
Child support obligations
Provisions for medical and dental care
School placement
Allocation of  legal/school holidays and other days of  
special importance

R.C. 3109.04 (G)



THE BEST INTEREST FACTORS 
(FOR SHARED PARENTING)

The Court shall consider all relevant factors, 
including but not limited to the factors of  

R.C. 3109.04(F)(1) [sole custody]

And

All of  the factors in R.C. 3109.04(F)(2)

R.C. 3109.04(F)(2)(a)

The ability of  the parents to cooperate and

make joint decisions concerning the children

THE BEST INTEREST FACTORS 
(FOR SHARED PARENTING)



R.C. 3109.04(F)(2)(b)
The ability of  the parents to encourage the 

sharing of  love, affection, and contact 

between the child and the other parent

THE BEST INTEREST FACTORS 
(FOR SHARED PARENTING)

R.C. 3109.04(F)(2)(c)
Any history of, or potential for, child abuse, 

spouse abuse, other domestic violence, or 

parental kidnapping by either parent

THE BEST INTEREST FACTORS 
(FOR SHARED PARENTING)



R.C. 3109.04(F)(2)(d)
The geographic proximity of  the parents to 

each other, as the proximity relates to the 

practical considerations of  shared parenting

THE BEST INTEREST FACTORS 
(FOR SHARED PARENTING)

R.C. 3109.04(F)(2)(e)
The recommendation of  the GAL, if  a GAL

was appointed

THE BEST INTEREST FACTORS 
(FOR SHARED PARENTING)



PROCEDURE FOR JOINT FILING OF A 
SHARED PARENTING PLAN

The Court shall review the plan to determine if  it is in 
the best interest of  the children.  

If  it is in the BI of  the children, then the Court shall 
approve it

If  the plan or any part of  the plan is not in the BI, 
the court shall require the parents to make 

appropriate changes to the plan to meet the court s 
objections to it

R.C. 3109.04(D)(1)(a)(i)

CHANGES TO THE JOINT PLAN

If  the changes are in the BI of  the children, then the 
court shall adopt the plan.

If  the changes don t meet the court s objections or 
are not in the BI of  the children, the court may reject 
the portion of  the parents plan or deny the request 
for SP and designate one parent the legal custodian.

R.C. 3109.04(D)(1)(a)(i)



PROCEDURE FOR COMPETING 
SHARED PARENTING PLANS

If  each parent files a separate plan, the court shall review 
each plan filed to determine if  either is in the best interest 
of  the children.

If  one meets BI, then the court may approve the plan.

If  neither meets BI, the court may order each parent to 
submit appropriate changes to the parent s plan or both of  
the filed plans to meet the court s objections�

R.C. 3109.04(D)(1)(a)(ii)

Process proceeds similarly to the single plan 
procedure

If  a SP is approved, the court shall enter in the 
record of  the case findings of  fact and conclusions 
of  law as to the reasons for the approval or 
rejection or denial as in R.C. 3109.04(D)(1)(b)

R.C. 3109.04(D)(1)(a)(ii)

PROCEDURE FOR COMPETING SHARED 
PARENTING PLANS



If  only one parent files a shared parenting plan, 
the court in the best interest of  the children 
may order the other parent to file a plan for 
shared parenting

R.C. 3109.04(D)(1)(a)(iii)

APPROVAL OF SHARED PARENTING 
PLAN 

Approval is discretionary       R.C. 3109.04(D)(1)(b)

Whenever possible, the court shall require that the 
plan ensures the opportunity for both parents to 
have frequent and continuing contact with the 
child, unless it not in the BI of  the child.          

R.C. 3109.04(D)(1)(c)



SPP MUST BE ATTACHED TO DECREE

SP decrees are not provisional and must be 
issued at the same time as and appended to the 
final decree.

A final SP decree has immediate effect as a final 
decree on the date of  its issuance.

R.C. 3109.04(D)(1)(d)

WHAT ABOUT CHILD 
SUPPORT?

Child support obligations are determined in

accordance with R.C. Chapters 3119, 3121,

3123, and 3125.

R.C. 3109.04(A)(2)



GUARDIAN AD LITEM 
Juvenile Division

ORC § 2151.281 � when a 
GAL should be appointed, 
ability to file certain civil suits, 
court�s ability to establish 
compensation, dual rules 
allowed, duties of  GALs, 
appointment of  volunteer

Juv. R. 4 � when GAL &/or 
attorney should be appointed, 
dual appointments allowed

DR Division
ORC §3109.04(B)(2) � If  court 
interviews child, court may &, if  
either parent requests, court shall 
appoint a GAL

ORC 3109.04(F)(2)(e) � Court to 
consider GAL recommendations 
in considering shared parenting

Civ. R. 75(B)(2) � If  essential to 
protect child�s interest, court 
may join child & appt GAL & 
legal counsel, if  necessary

GUARDIAN AD LITEM

Ohio Superintendence Rules 48.01 � 48.07 (Effective 
January 1, 2021) � Applicable in all domestic relations 
and juvenile cases.

A GAL is defined by Sup. R. 48.01(C) as an individual 
appointed to assist a court in its determination of  a 
child s best interest and is differentiated from an 
attorney for the child which is described as an attorney 
appointed to act as legal counsel for a child and 
advocate for the child�s wishes.



GUARDIAN AD LITEM
Orders of  Appointment � R. 48.02(A)

Limited Scope Appointments � R. 48.02(B)

Dual appointments, under certain 
circumstances, allowed in abuse, neglect, 
dependency, unruly, delinquent cases � R. 
48.02(C)

Dual appointments not allowed in parental 
rights and responsibility cases � R. 
48.02(E)

GUARDIAN AD LITEM

Reappointment of  GAL encouraged  -- R. 48.02(G)

Requirement of  court to determine fees in APRR cases � R. 
48.02(H)

Enforcement of  payment of  GAL fees � R. 48.02(I)



GUARDIAN AD LITEM

GAL General Responsibilities -- R. 48.03 (A)

GAL Duties � R. 48.02(D)

Be aware GAL must perform all  enumerated 
duties unless specifically relieved by the court.  

GAL Pre-Service Training Requirements -- R. 48.04

GAL Continuing Education Requirements � R. 
48.05

GAL Reports�R. 48.06

GAL REPORTS
The GAL must submit a written final report

The report must include recommendations to the court

Must affirmatively state that responsibilities have been 
met, detail the activities performed, hearings attended, 
persons interviewed, documents reviewed, experts 
consulted and all other relevant information considered 
by the GAL in reaching the recommendations and in 
accomplishing duties.

R. 48.06(A)



GUARDIAN AD LITEM REPORTS

Report MUST include this warning:

The guardian ad litem report shall be provided to 
the court, unrepresented parties and legal counsel  
Any other disclosure of  the report must be approved 
in advance by the court.  Unauthorized disclosure or 
distribution of  the report may be subject to court 
action, including the penalties for contempt, which 
include fine and/or incarceration.                               

R. 48.06(A)(2)

In APPR proceedings, the GAL shall provide a 

report to the court, unrepresented parties and legal 

counsel not less than 7 days before final hearing, 

unless the due date is modified by the court.

R. 48.06(C)(1)

GAL REPORTS



The court shall consider the GAL 
recommendation in determining best interest of  
the child only when the report or a portion of  
the report has been admitted as evidence.

R. 48.06(C)(2)

COURT RESPONSIBILITIES 
(with respect to GALs)

Sup. R. 48.07  

Maintain public list of  approved guardians ad 
litem

Coordinate application and appointment process

Maintain files for applicants and approved 
guardians ad litem



COURT RESPONSIBILITIES (with 
respect to GALs)

Establish criteria for GAL appointment and removal

Require GAL applicants to submit resumes of  training, 
experience, and expertise demonstrating ability to successfully 
perform GAL responsibilities. 

Review a criminal and civil background check

COURT RESPONSIBILITIES (with 
respect to GALs)

Conduct at least an annual review of  GAL list to assure 
compliance

Require all guardians ad litem to annually certify they are 
unaware of  any disqualifying circumstances

Develop process or local rule for comments and complaints



GAL NOT MANDATORY

The statutory mandate of  the appointment of  a GAL is 
contained in the best interest portion of  R.C. 3109.04.

A court is not required to consider the appointment of  a GAL 
unless it going to make a best interest analysis.

Devall v. Schooley, 2009 Ohio 5915 (5th District)

THE COURT IS NOT BOUND BY 
THE GAL�S RECOMMENDATIONS

A trial court is not required to follow the 
recommendation of  the GAL.  As the fact finder, 
the trial court determines the GAL s credibility 
and the weight to be given to the GAL s 
recommendation.

Galloway v. Khan 2006 Ohio 6637 (10th District)



The trial court should review the report of  a 

GAL in connection with all other evidence 

presented to it.

Smith v. Quigg 2006 Ohio 1495 (5th District)

GAL REPORTS=ONE COMPONENT TO CONSIDER 

Parenting Time, 
Visitation and/or 
Companionship 



PARENTING TIME ORDER 
REQUIRED

If  SP is not ordered, the court shall make a just 
and reasonable order or decree for the non-
residential parent to have parenting time with the 
child at the time and under the conditions that the 
court directs unless it would not be in the child s 
BI.

R.C. 3109.051(A)

FINDINGS OF FACT REQUIRED

If  parenting time is denied, the court must 
make findings of  fact and conclusions of  law 
to support the decision.

R.C. 3109.051(A)



PARENTING TIME PREFERRED

Whenever possible, the order shall ensure the opportunity 
for both parents to have frequent and continuing contact with 
the child unless it is not in the child s BI.

R.C. 3109.051(A)

PARENTING TIME SCHEDULE

R.C. 3109.051(A)-The court shall provide in the

final decree a specific schedule of  parenting time.

Know your court s standard of  companionship 
and how deviations affect child support



The central focus in matters of  parenting time 
(visitation)  is the

best interests of  the child.

Kelm v. Kelm (2001), 92 Ohio St.3d 223.

BEST INTEREST FACTORS 
FOR PARENTING TIME

The prior interaction and interrelationships of  the child with 
the child s parents, siblings and other persons related by 
consanguinity or affinity (D)(1)

The geographical location of  the residence of  each parent 
and the distance between those residences (D)(2)

The child s and parents available time, including but not 
limited to, each parent s employment schedule, the child s 
school schedule, and the child s and the parents holiday 
and school schedule. (D)(3)

R.C. 3109.051(D)(1)- (16)



The child s age (D)(4)

The child s adjustment to home, school and community (D)(5)

The wishes of  the child expressed in the in camera interview (D)(6)

The health and safety of  the child (D)(7)

The amount of  time that will be available for the child to spend with 
siblings (D)(8)

The physical and mental health of  all parties (D)(9)

R.C. 3109.051(D)(1)- (16)

Each parent s willingness to reschedule missed parenting time 
and to facilitate the other parent s parenting time rights 
(D)(10)

Whether either parent previously has been convicted of  or 
pleaded guilty to any criminal offense or act that resulted in a 
child being an abused or neglected child. (D) (11)-(12)

Whether the residential parent or one of  the parents subject to 
a SP order has continuously and willfully denied the other 
parent s right to parenting time in accordance with a court 
order. (D)(13)

BEST INTEREST FACTORS 
FOR PARENTING TIME

R.C. 3109.051(D)(1)- (16)



Whether either parent has established a residence or is 
planning to establish a residence outside of  Ohio (D)(14)

In relation to requested companionship or visitation by a 
person other than a parent, the wishes and concerns of  the 
child's parents, as expressed by them to the court (D)(15)

Any other factor in the BI of  the child (D)(16)

R.C. 3109.051(D)(1)- (16)

BEST INTEREST FACTORS 
FOR PARENTING TIME

GRANDPARENT VISITATION
In a divorce, dissolution, legal separation, 
annulment, or child support proceeding that 
involves a child, the court may grant 
reasonable companionship or visitation 
rights to any grandparent, any person related 
to the child by consanguinity or affinity, or 
any other person other than a parent if ALL 
of the following apply�

R.C. 3109.051(B)(1)



R.C. 3109.051(B)(1)
(a) The grandparent, relative or other person files 

a motion with the court seeking companionship 
or visitation rights.

(b) The court determines that the movant has an 
interest in the welfare of  the child

(c) The court determines that the granting of  the 
companionship or visitation rights is in the BI 
of  the child.

WHEN MAY A GRANDPARENT�s 
MOTION BE FILED?

During the pendency of  the action
Or

At anytime after the decree or final order 
was issued if  the circumstances have 

changed

R.C. 3109.051(B)(2)



BEST INTEREST FACTORS

R.C. 3109.051 (D)(1)-(16)

Same factors for establishing parenting time between parents

Take the movant into account

VISITATION WHEN PARENTS ARE UNMARRIED

The parents of  the mother and any relative of  the mother may file 
a complaint requesting reasonable companionship or visitation 
rights with the child.

If  the father has established paternity,  he may file a complaint 
requesting reasonable parenting time rights with the child.

If  paternity is established, father s parents and any relative of  the 
father may file a complaint requesting reasonable companionship or 
visitation rights with the child.

The court may grant parenting time rights or visitation rights if  it 
determines that the granting of  parenting time rights or visitation 
rights are in the BI of  the child.

R.C. 3109.12(A)

The court shall consider the BI factors in R.C. 3109.051(D).

R.C. 3109.12(B)



VISITATION RIGHTS FOR THE 
PARENTS OF DECEASED PARENTS

If  the father or mother of  an unmarried minor 
child is deceased, the court may grant the parents 
and other relatives of  the deceased reasonable 
companionship or visitation rights if  in the BI of  
the child- R.C. 3109.11

The R.C. 3109.051(D) BI factors are applied.

MODIFICATION OF A 
PARENTING ORDER

The court shall not modify a prior decree allocating 
parental rights and responsibilities for the care of  children 
unless it finds, based on facts that have arisen since the 
prior decree or that were unknown to the court at the time 
of  the prior decree, that a change has occurred in the 
circumstances of  the child, the child�s residential parent, or 
either of  the parents subject to a shared parenting decree, 
and that the modification is necessary to serve the best 
interest of  the child.

R.C. 3109.04(E)(1)(a)



JURISDICTION
Civ. R. Pro. 75(J)  

The court has continuing jurisdiction
which is invoked by motion filed in the
original action and service of process
under Civ. R. Pro. 4 to 4.6

UCCJEA APPLIES

R.C. 3127.15

The court must have jurisdiction under the UCCJEA 
to modify a custody order



JURISDICTION TO MODIFY ANOTHER 
STATE S CUSTODY ORDER

An Ohio Court can modify an out-of-state custody 
determination if:

It has jurisdiction to make an initial custody 
determination under R.C. 3127.15(A)(1) or 

(2); 
AND

One of  the two statutory factors specified in 
R.C. 3127.17(A) or (B) is applicable.

McGhan v. Vettel (2009), 122 Ohio St. 3d 227.

HOW DO I FILE TO MODIFY AN OUT 
OF STATE CUSTODY ORDER?

Motion to register out of  state custody order with a 
certified copy of  the order

An affidavit stating that to the best of  the 
knowledge and belief  of  the person seeking 
registration, the order has not been modified.

UCCJEA affidavit 

R.C. 3127.35(A)



NEW EVIDENCE REQUIRED

The court shall not modify a prior decree allocating parental rights
and responsibilities for the care of  children unless it finds, based on
facts that have arisen since the prior decree or that were unknown
to the court at the time of  the prior decree, that a change has
occurred in the circumstances of:

The child

Or

The child s residential parent

Or 

Either of  the parents subject to a shared parenting decree

R.C. 3109.04(E)(1)(a)

BEST INTEREST REQUIRED

The modification must be necessary to serve the best interest of  the 
child.

R.C. 3109.04(E)(1)(a)



R.C. 3109.04(E)(1)(a)

The court shall retain the residential parent status designated by 
the prior decree or prior shared parenting decree, unless a 
modification is in the best interest of  the child and one of  the 
following applies�.

The residential parent agrees to a change in the 
residential parent or both parents under a shared 
parenting decree agree to a change in the 
designation of  the residential parent.

R.C. 3019.04(E)(1)(a)(i)



The child, with the consent of  the residential 
parent of  both parents under a shared parenting 
decree, has been integrated into the family of  the 
person seeking to become the residential parent.

R.C. 3109.04(E)(1)(a)(ii)

The harm likely to be caused by a change of  environment is 
outweighed by the advantages of  the change of  environment to 
the child.

R.C. 3109.04(E)(1)(a)(iii)



WHAT IS A CHANGE OF 
CIRCUMSTANCES?

Not defined in the Revised Code

Ohio courts have held that the phrase is intended 
to denote an event, occurrence, or situation which 
has a material and adverse effect upon a child.

Devall v. Schooley, 2009 Ohio 5915 (5th District)

CHANGE OF CIRCUMSTANCES

The change does not have to be substantial , but 
must be at least be one which is a change of  
substance, not a slight or inconsequential change.

Kirchhofer v. Kirchhofer, 2010 Ohio 3797 (Ninth District)



WHAT EVIDENCE IS REQUIRED?

In determining whether a change has occurred, 
the trial court must be given a wide latitude in 
considering all the evidence.

Davis v. Flickinger (1997) 77 Ohio St.3d 415.

CHANGE IN AGE OF CHILD

The advancement of  a child from infancy to adolescence is a 
factor relevant to the statutory change in circumstances 
requirement.

In re James (2007) 113 Ohio St.3d 420. 



Barrett v. Barrett, 9th Dist. No. 26381, 2012-Ohio-5865

The Trial court found that there had not been a substantial 
change in circumstances 

Court of  Appeals reversed 

Father s conviction for driving under the influence while 
the child was in the car was a change in circumstances

PARENTING : CHANGE IN 
CIRCUMSTANCES 

Eatherton v. Behringer, 3rd Dist. No. 13-12-23, 2012-Ohio-5229

The Trial court identified change in circumstances  to 
be mother s failure to facilitate father s parenting 
time

Record demonstrated mother was found in contempt 
based on six separate instances in which her actions 
interfered with father s parenting time

The Court of  Appeals affirmed

Also stated:  a change in circumstances can also include 
a breakdown in communication between the parents and 
their inability to communicate and cooperate.

PARENTING : CHANGE IN 
CIRCUMSTANCES 



MODIFICATION OF PRIMARY 
PARENTING ORDER & SP

R.C. 3109.04(E)(1)(a) controls when a court modifies 
an order designating the residential parent and 
legal custodian.

Fisher v. Hasenjager (2007) 116 Ohio St.3d 53.

WHEN MAY A SHARED 
PARENTING PLAN MAY BE 

MODIFIED?

The court may modify a SP decree upon its own 
motion or upon motion of  either parent at any 
time as long as in the BI of  the children.

R.C. 3109.04(E)(2)(b)



MODIFICATION OF SHARED PARENTING PLAN

R.C. 3109.04(E)(1)(a) controls if  the change is the 
designation of  residential parent and legal 
custodian.  

If  the change is to another term of  the plan, then 
R.C.09.04(E)(2)(b) controls.  

Which ONLY requires a BI standard because the 
factors contained in a shared-parenting plan are not as 
critical to the life of  a child as the designation of  the 
child s residential parent and legal custodian.

Fisher v. Hasenjager (2007) 116 Ohio St. 3d 53

UNDERSTANDING FISHER

The designation of  a residential parent and 
legal custodian is a MODIFICATION that 
REQUIRES a finding of  a change of  
circumstance AND that the change is in the 
child�s best interest



BUT LET�S SEE BRUNS v. GREEN, 2020-
OHIO-4787

In a TERMINATION  of  a Shared 
Parenting Plan, R.C. 3109.04(E)(2)(c) 
applies and the only standard for 
termination is Best Interest, no need of  
change of  circumstances 

BRUNS v. GREEN, 
2020-OHIO-4787

�We 



MODIFYING SOLE PARENTING

One or both of  the parents under a decree 
allocating parental rights and responsibilities that is 
not SP may file a motion requesting that the prior 
decree be modified to give both parents shared 
rights and responsibilities for the care of  the 
children.

R.C. 3109.04(E)(1)(b)

BEST INTEREST FACTORS

The sole custody BI factors are applied when modifying a decree 
allocating the parental rights and responsibilities.

R.C. 3109.04(F)(1)



WHAT IS REQUIRED FOR 
MODIFICATION TO SP?

The motion shall include both a request for 
modification of  the prior decree

And

A request for a shared parenting order that complies 
with R.C. 3109.04(G) [the filing of  a proposed 

shared parenting plan]

R.C. 3109.04(E)(1)(b)

MODIFICATION OF SP BY AGREEMENT

Agreed modifications to the SP:

May be filed jointly
May be made at any time
Must be in the BI of  the children
Are at the court s discretion
May be rejected
May make modifications
Are effective upon their inclusion by the court in the 
plan

R.C. 3109.04(E)(2)(a)



TERMINATION OF SHARED 
PARENTING PLAN

The court may terminate a SP upon the request of  
one or both of  the parents

OR

Whenever it determines that shared parenting is not 
in the best interest of  the children.

R.C. 3109.04(E)(2)(c)

WHAT HAPPENS WHEN SP IS 
TERMINATED?

Upon the termination of  a SP, the court shall 
proceed and issue a modified decree for the 
allocation of  parental rights and responsibilities for 
the care of  children under R.C. 3109.04(A),(B), 
and (C) as if  no decree for SP had been granted 
and if  no request for SP had ever been made.

R.C. 3109.04(E)(2)(d)



COMPLIANCE WITH BI
REQUIRED

If  the change of  circumstances standard is met, the 
court may modify the SP if  the BI rules of  R.C. 
3109.04(A) and (D)(1) are followed.

APPEAL 

If  an appeal is taken from a decision that grants or modifies a 
decree allocating parental rights and responsibilities, the court of  
appeals shall give the case calendar priority and handle it 
expeditiously.

R.C. 3109.04(H)



RELOCATION

If  the residential parent intends to move to a 
residence other than the residence specified in 
the parenting time order or decree, the parent 
shall file a notice of  intent to relocate with the 
court that issued the order or decree.

R.C. 3109.051(G)(1)

The court shall send a copy of  the notice to the 
parent who is not the residential parent.

Upon receipt of  the notice, the court, on its own 
motion or upon motion of  the non-residential 
parent, may schedule a hearing with notice to both 
parents to determine whether it is in the BI of  the 
child to revised the parenting time for the child.

R.C. 3019.051(G)(1)

RELOCATION



EXCEPTIONS TO NOTICE 
REQUIREMENT

If  the court determines that the non-residential 
parent has been convicted of  domestic violence or 
another crime of  physical abuse to the residential 
parent or the child, it shall issue an order stating 
that the non-residential parent will not be given a 
copy of  any notice of  relocation.

R.C. 3109.051(G)(2)

R.C. 3109.051(G)(1) 
does not apply to shared parenting,
where both parents are residential parents   

R.C. 3109.051(G)(1) 
applies to sole custody situations

In shared parenting, a motion to modify should be 
filed

RELOCATION



ACCESS TO SCHOOL ACTIVITY, DAY CARE, 
AND SCHOOL AND MEDICAL RECORDS

Both parents are entitled to access under the 
same terms and conditions, to any record that is 
related to the child, unless the court determines 
that it would not be in the BI of  the child.

R.C. 3109.051(H), (I) and (J).

CALL TO ACTIVE DUTY 
R.C. 3109.04(I)(1) Upon receipt of  an order for active military service, a 
parent who is subject to an order allocating parental rights and 
responsibilities or who has such an order pending shall notify the other 
parent of the order for active military service within three days of 
receiving the military service order. 

R.C. 3109.04(I)(2) On receipt of  the notice described in division (I)(1) of  
this section, either parent may apply to the court for a hearing to 
expedite an allocation or modification proceeding so that the court can 
issue an order before the parent's active military service begins. The 
application shall include the date that the active military service begins.

The court shall schedule a hearing upon receipt of  the application and hold the hearing 
not later than thirty days after receipt of  the application, except that the court shall give 

the case calendar priority and handle the case expeditiously if  exigent circumstances exist 
in the case.



MODIFICATION OF A 
PARENTING TIME ORDER

Modification of  visitation rights is governed by R.C.

3109.051(D).

Braatz v. Braatz (1999), 85 Ohio St.3d 40

CHANGE OF CIRCUMSTANCES NOT 
REQUIRED

The party requesting the change in visitation rights 
need make no showing that there has been a 
change in circumstances in order for the court to 
modify those rights.  

The court must consider the 16 factors enumerated 
in R.C. 3109.051(D) and it its sound discretion 
shall determine visitation that is in the best interest 
of  the child.

Braatz v. Braatz (1999) 85 Ohio St.3d 40.



EFFECT OF REMARRIAGE

The remarriage of  the residential parent does not affect the 
authority of  the court to grant parenting time rights to the non-
residential parent or 3rd party.

R.C. 3109.051(E)

CHILD SUPPORT 

Court Order

Administrative Order

Child Support Orders:



INCOME SHARES GUIDELINES 
Income with Self  Sufficiency Reserve 

Average of  overtime, commissions, and bonuses

Deductions
Capped cost of  day care less federal and state credits
Total cost of  health insurance covering children
Per capita amount of  child support for any other children 
of  either party 

Presumption that primary parent provides health 
insurance for the children 

$388.70 Cash medical per year per child prorated 
between the parents 

FINANCIAL OBLIGATION OF PARENTS

Duty to support minor children

Duty to support continues beyond age 18 
as long as the child continuously attends 
on a full-time basis any recognized and 
accredited high school, until age 19.

R.C. 3103.03



HOW SUPPORT IS DETERMINED

Basic Child Support Schedule created by 
Director of  Job and Family Services : R.C. 

3119.021 

Computation Worksheet adopted by Director of  
Job and Family Services: R.C. 3119.022 

Definitions: R.C. 3119.01

DEVIATION FACTORS 

Special and unusual needs of  the children
including needs arising from the physical or 
psychological condition of  the child or children

Other court ordered payments

Extended parenting time or extraordinary costs 
associated with parenting time

Financial resources and earning ability of  child

R.C. 3119.23 



Relative financial resources, including 
disparity    in income between households, 
other assets, and the needs of  each parent

The obligee�s income, if  the obligee�s annual 
income is equal to or less than one hundred 
percent of  the federal poverty level.

Benefits that either parent receives from 
remarriage or sharing living expenses with 
another person

R.C. 3119.23

DEVIATION FACTORS 

Amount of  taxes paid

Significant in-kind contributions for 
child

Extraordinary work-related expenses 
incurred by either parent

Standard of  living of  the parents and 
the standard of  living the child would 
have had if  the family was intact

R.C. 3119.23

DEVIATION FACTORS 



Physical and emotional needs of  child

Educational opportunities that would have 
been available to the child had the 
circumstances requiring child support order not 
arisen

Parent�s responsibility to support others, 
including support of  a child with disabilities 
who are not subject to the support order

R.C. 3119.23

DEVIATION FACTORS 

Post-secondary educational expenses paid for 
by a parent for the parent's own child or 
children, regardless of  whether the child or 
children are emancipated 

Costs incurred or reasonably anticipated to be 
incurred by the parents in compliance with 
court-ordered reunification efforts in child 
abuse, neglect, or dependency cases

Extraordinary childcare costs exceeding the 
statewide maximum

Any other relevant factor
R.C. 3119.23

DEVIATION FACTORS 



Parenting Time Adjustment
< 90 overnights: NO automatic credit

90 + overnights: automatic 10% credit

10% can be removed by the Court

Extended parenting RC 3139.231:

91 to 146 overnights

A court shall CONSIDER a deviation

147 + overnights 

A court shall CONSIDER a deviation and 
issue a    FOF if  NO deviation

CASH MEDICAL SUPPORT

Cash Medical not connected to whether insurance is provided 

Paid by both using % of  incomes

Applicable to both parents

Set amount: $388.70 / child

MAY deviate



CHILD SUPPORT 
ADMINISTERED BY STATE

CSEA is the sole agency responsible for 
collecting support due under support 
orders and the disbursement of  
payments.

R.C. 3121.43

SHARED PARENTING 
PROVISIONS

Guideline support
May deviate if  obligation is unjust or 
inappropriate and not in best interest of  
child
Shall consider extraordinary 
circumstances such as ability of  each 
parent to maintain adequate housing and 
expenses for childcare, tuition, medical, 
dental, and other relevant expenses and 
any other relevant circumstance

R.C. 3119.24



Arrearages

20% of  current order

PRESUMPTION that payment on arrears = to amount 
of  child support for emancipated child

May be rebutted based on 
Household income and expenditures Including extraordinary 
health care issues

CONSEQUENCES OF NON-PAYMENT

Contempt

Criminal penalties

Liens on property

Tax intercepts

Suspension of  driver�s and professional 
license

Report to credit reporting agency



CHILD SUPPORT: CONTEMPT
Gibson v. Gibson, 5th Dist. No. 2011-CA-00186, 2012-
Ohio-1161

Trial court had previously reduced child support 
arrearages to a lump sum
CSEA then filed a motion to show cause 
Father moved to dismiss the show cause, arguing he 
could not be found in contempt and jailed because of  a 
civil debt
Trial court found father in contempt
Court of  Appeals:  the lump sum judgment converted the 
child support obligation to a civil debt, and the United 
States and Ohio Constitutions preclude debtor s prison, 
thus the lump sum judgment was not enforceable by 
contempt 

MODIFICATION OF SUPPORT ORDER

Court motion filed by either party

Or
Request filed at CSEA by either party

R.C. 3119.79(A) and R.C. 3119.61



FACTORS WARRANTING MODIFICATION

New amount is �more than ten percent 
greater or more than ten percent less� 
than the current order
Parent is not voluntarily unemployed or 
voluntarily underemployed
A substantial change of  circumstances 
that was not contemplated at the time 
of  the issuance of  the current order.

R.C. 3119.79 and R.C. 3119.01(C)(11)

CHILD SUPPORT: MODIFICATION

Hill v. Hill, 5th Dist. No. 2011 CA 0016, 2012-Ohio-1903
Dissolution:  guideline worksheet calculated support at 
$304.76 but parties agreed to a deviation to zero dollars
Mother filed a request for modification 
Guideline worksheet calculated support at $323.15
Trial court found no change in circumstances 
Court of  Appeals:  Trial Court erred by comparing the 
pre-deviation guideline obligation from the dissolution 
decree with the new guideline amount, instead of  
starting with the actual zero dollar support order 



Child Support:  Child Over the Age 
of 18 at the Time of the Divorce 

There is conflict among the districts as to  
whether a domestic relations court has 

jurisdiction to issue custody and support orders 
for a Castle child when the child is over the age 

of  18 at the time of  the divorce 

Geygan v. Geygan, 10th Dist. No. 11AP-626, 2012-Ohio-1965

Child of  the couple was 35 years old at the time the divorce was filed, 
but had physical and developmental disabilities since birth

Mother sought legal custody and child support

In divorce, trial court ordered custody, visitation, and support orders

Court of  Appeals:  Castle and R.C. 3119.86(A)(1)(a) (codification of  
Castle) do not directly apply because child over 18

General Assembly used language continue and beyond � could 
have stated simply that child support may be imposed for a child 
who is over the age of  18 . . . It did not.

Domestic relations court lacks jurisdiction 



Donohoo v. Donohoo, 12th Dist. Nos. CA2011-11-080, 081, 
2012-Ohio-4105

Disabled son was 22 at the time of  the divorce
Trial court ordered husband to pay child support
Court of  Appeals:  We disagree with the Tenth 
District (the Geygan holding)

Nothing in R.C. 3119.86 that prohibits a domestic 
relations court from ordering child support for 
disabled children after the child turns 18
Relevant inquiry is whether child is mentally or 
physically disabled and is incapable of  supporting 
or maintaining himself  � if  so, the trial court has 
jurisdiction to order support 

PARENTAGE

IT�S NOT MINE!!!
Disestablishment of  Parentage
Be careful what you ask for
Statute of  Limitations
Must �not have known� at relevant time
DNA testing � Home Kits/Ct Order/CSEA
Recovery of  Past Support Paid
Elimination of  Arrearages



WHEN LEGAL DUTY OF 
SUPPORT IS ESTABLISHED 

Paternity
Presumed if  child born during marriage
Presumed if  child born within 300 days after 
termination of  marriage
Acknowledgment of  paternity
Genetic testing

Presumption may be rebutted by genetic testing

R.C. 3111.03

POST DECREE ISSUES

Contempt � Attorney Fees!
Custody Modification
Support Modification �
Spousal/Child
Property Division Modification
Tax Exemptions



HEALTH INSURANCE AFFIDAVIT
Ohio Supreme Court Form

https://www.supremecourt.ohio.gov/JCS/CFC/DRForms/Affidavit4.pdf

THE IMPACT OF SOCIAL 
SECURITY



Parent Receiving Benefits
Counts as income in child support computation
R.C. 3119.01(C)(7):
Gross income means�the total of  all earned and 

unearned income from all sources during a calendar year, 
whether or not the income is taxable, and includes�social 
security benefits, including retirement, disability, and 
survivor benefits that are not means-tested�.

CHILD SUPPORT

Child Receiving Own Benefits

SSI does not count as a financial resource of  the 
child and is not a credit to parent s child support 
obligation under the guidelines

CHILD SUPPORT



Child Receiving Derivative Benefits

Counts as credit towards parent on whose record child is 
receiving, particularly Obligor

CHILD SUPPORT: DERIVATIVE BENEFITS 

Spousal Support Where Client is Receiving SSI or 
SSDI

Tax considerations
Interrelationship with child support
Reliability of  payments

DIVORCE CONSIDERATIONS



SPECIAL THANKS TO 

For providing many of  the slides used in this presentation 











IN THE COURT OF COMMON PLEAS OF HENRY COUNTY, OHIO 
DOMESTIC RELATIONS DIVISION 

_____________________________________  
Petitioner 1      CASE NO.______________________________ 

 and     JUDGE DENISE HERMAN MCCOLLEY 

_____________________________________ MAGISTRATE MELISSA PEPER FIRESTONE 
Petitioner 2       

NOTICE OF FILING DEFICIENCY DISSOLUTION WITHOUT CHILDREN 

A review of the documents filed herein shows that the following must be corrected in order for the Petition for 
Dissolution to be heard by the Court.  Failure to make the necessary amendments or corrections may result in further 
continuances, delays, or dismissal of the pending action.  Ohio law requires that Petitions for Dissolutions must be 
heard within 90 days of the date of the filing of the Petition.  Petitions for Dissolution which cannot be heard within 
90 days of the filing date of the Petition will be dismissed, unless one party timely converts the case to an action for 
Divorce.    

This Notice is for the Petition filed _____________________________. 

  The Petition need(s) to be amended for the following reason(s):

  Incomplete:  ______________________________________________________________________. 

Petition must be signed by both parties and any attorney(s) of record. 

Other:  _____________________________________________________________________________ 

____________________________________________________________________________. 

  The Affidavits of Basic Information, Income and Expenses are:   incomplete missing. 

A fully completed, notarized Affidavit of Basic Information, Income and Expenses must be filed by  
Petitioner 1 Petitioner 2.   

Corrections needed:  __________________________________________________________________ 
__________________________________________________________________________________. 

  A fully completed, notarized Amended Affidavit of Basic Information, Income and Expenses must be filed. 



 
The Affidavits of Property and Debt are: incomplete missing.

A fully completed, notarized Affidavit of Property and Debt must be filed by Petitioner 1
Petitioner 2.  All assets and debts, whether separately or jointly owned, must be disclosed.

The Separation Agreement references:  

   Real Estate; however, the Real Estate was not disclosed in the Affidavit(s) of Property and Debt. 

Titled Vehicles; however, the Titled Vehicles were not disclosed in the Affidavit(s) of Property and
Debt. 

  Financial Accounts; however, the Financial Accounts were not disclosed in the Affidavit(s) of 
Property and Debt. 

  Stocks, Bonds, Securities, and Mutual Funds; however, the Stocks, Bonds, Securities, and Mutual
Funds were not disclosed in the Affidavit(s) of Property and Debt. 

   Business Interests; however, the Business Interests were not disclosed in the Affidavit(s) of Property 
and Debt. 

   Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans; 
however, the Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement 
Plans, were not disclosed in the Affidavit(s) of Property and Debt. 

   Life Insurance Policies with a cash value; however, the Life Insurance Policies with a cash value
were not disclosed in the Affidavit(s) of Property and Debt. 

  Other Property; however, the Other Property was not disclosed in the Affidavit(s) of Property and 
Debt. 

  Debts; however, the Debts were not disclosed in the Affidavit(s) of Property and Debt. 

A fully completed, notarized Amended Affidavit of Property and Debt must be filed.  All assets and debts, 
whether separately or jointly owned, must be disclosed. 

The Separation Agreement is incomplete  not notarized. 

The Separation Agreement must be signed by each party. 

The Separation Agreement states that “Neither party has any . . .  

 Real Estate; however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have 
Real Estate.  

 Titled Vehicles; however, the Affidavit(s) of Property and Debt indicate that one or both parties 
has/have Titled Vehicles. 

 Financial Accounts; however, the Affidavit(s) of Property and Debt indicate that one or both parties 
has/have Financial Accounts. 

 Stocks, Bonds, Securities, and Mutual Funds; however, the Affidavit(s) of Property and Debt 
indicate that one or both parties has/have Stocks, Bonds, Securities, and Mutual Funds. 

 Business Interests; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Business Interests. 



 

Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans; 
however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have Pension, 
Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans. 

 Life Insurance Policies with a cash value; however, the Affidavit(s) of Property and Debt indicate 
that one or both parties has/have Life Insurance Policies with a cash value. 

Other Property; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Other Property. 

  Debts; however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have 
Debts. 

  The Spousal Support section is incomplete.

  An amended document must be filed. 

  Other:  ___________________________________________________________________________________

________________________________________________________________________________________

________________________________________________________________________________________

________________________________________________________________________________________ 

  Consultation with an attorney is advised.  

        __________________________________________ 
        Judge / Magistrate 

Documents and requests for service are to be filed with the Henry County Clerk of Courts. 

In-person filing:   660 North Perry Street, Suite 302, Napoleon, Ohio 43545 

Electronic filing:  eservices.henrycountyohio.gov (if you are using this, you must register in advance)      

Fax filing:        419-592-5888 

Phone:       419-592-5886 
 

Cc:   Petitioner 1

  Counsel for Petitioner 1

Petitioner 2

  Counsel for Petitioner 2



IN THE COURT OF COMMON PLEAS OF HENRY COUNTY, OHIO 
DOMESTIC RELATIONS DIVISION 

 
 
_____________________________________  
Petitioner 1      CASE NO.______________________________ 

       
 and     JUDGE DENISE HERMAN MCCOLLEY 

         
_____________________________________ MAGISTRATE MELISSA PEPER FIRESTONE 
Petitioner 2        
 
   

NOTICE OF FILING DEFICIENCY DISSOLUTION WITH PARENTING PLAN 

A review of the documents filed herein shows that the following must be corrected in order for the Petition for 
Dissolution to be heard by the Court.  Failure to make the necessary amendments or corrections may result in further 
continuances, delays, or dismissal of the pending action.  Ohio law requires that Petitions for Dissolutions must be 
heard within 90 days of the date of the filing of the Petition.  Petitions for Dissolution which cannot be heard within 
90 days of the filing date of the Petition will be dismissed, unless one party timely converts the case to an action for 
Divorce. 

This Notice is for the Petition filed _____________________________. 

  The Petition need(s) to be amended for the following reasons. 

  Incomplete:  ______________________________________________________________________. 

  Petition must be signed by both parties and any attorney(s) of record. 

Other:  _____________________________________________________________________________ 

____________________________________________________________________________. 

  The Affidavits of Basic Information, Income and Expenses are:   incomplete  missing. 

A fully completed, notarized Affidavit of Basic Information, Income and Expenses must be filed by  
Petitioner 1 Petitioner 2.   

Corrections needed:  __________________________________________________________________ 
__________________________________________________________________________________. 

A fully completed, notarized Amended Affidavit of Basic Information, Income and Expenses must be filed. 



  The Affidavits of Property and Debt are:  incomplete missing. 

A fully completed, notarized Affidavit of Property and Debt must be filed by Petitioner 1
Petitioner 2.  All assets and debts, whether separately or jointly owned, must be disclosed.

The Separation Agreement references:  

   Real Estate; however, the Real Estate was not disclosed in the Affidavit(s) of Property and Debt. 

   Titled Vehicles; however, the Titled Vehicles were not disclosed in the Affidavit(s) of Property and 
Debt. 

  Financial Accounts; however, the Financial Accounts were not disclosed in the Affidavit(s) of 
Property and Debt. 

  Stocks, Bonds, Securities, and Mutual Funds; however, the Stocks, Bonds, Securities, and Mutual
Funds were not disclosed in the Affidavit(s) of Property and Debt. 

   Business Interests; however, the Business Interests were not disclosed in the Affidavit(s) of Property 
and Debt. 

   Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans; 
however, the Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement 
Plans, were not disclosed in the Affidavit(s) of Property and Debt. 

   Life Insurance Policies with a cash value; however, the Life Insurance Policies with a cash value 
were not disclosed in the Affidavit(s) of Property and Debt. 

  Other Property; however, the Other Property was not disclosed in the Affidavit(s) of Property and 
Debt. 

  Debts; however, the Debts were not disclosed in the Affidavit(s) of Property and Debt. 

A fully completed, notarized Amended Affidavit of Property and Debt must be filed.  All assets and debts, 
whether separately or jointly owned, must be disclosed. 

  The Separation Agreement is  incomplete  not notarized. 

The Separation Agreement must be signed by each party. 

The Separation Agreement states that “Neither party has any . . .  

 Real Estate; however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have 
Real Estate.  

 Titled Vehicles; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Titled Vehicles. 

 Financial Accounts; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Financial Accounts. 

 Stocks, Bonds, Securities, and Mutual Funds; however, the Affidavit(s) of Property and Debt 
indicate that one or both parties has/have Stocks, Bonds, Securities, and Mutual Funds. 

 Business Interests; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Business Interests. 



 Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans; 
however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have Pension, 
Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans. 

 Life Insurance Policies with a cash value; however, the Affidavit(s) of Property and Debt indicate 
that one or both parties has/have Life Insurance Policies with a cash value. 

 Other Property; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Other Property. 

Debts; however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have 
Debts. 

  The Spousal Support section is incomplete.

  An amended document must be filed. 

  The Parenting Proceeding Affidavits are:  incomplete  missing. 

A fully completed, notarized Parenting Proceeding Affidavit must be filed by Petitioner 1   
Petitioner 2.   

The Parenting Proceeding Affidavit requires that the residence addresses for all places where the children 
have lived for the last FIVE years be stated.   

  Other: __________________________________________________________________________ 

_________________________________________________________________________________ 

  A fully completed, notarized Amended Parenting Proceeding Affidavit must be filed.   

  The Health Insurance Affidavits are:   incomplete  missing. 

A fully completed, notarized Health Insurance Affidavit must be filed by Petitioner 1  
Petitioner 2.   

  A fully completed, notarized Amended Health Insurance Affidavit must be filed.

  The Parenting Plan is  incomplete  missing. 

The Parenting Plan must be signed by each party. 

The Parenting Plan fails to provide the name(s) and date of birth of the child(ren) on page 1. 

A Parenting Time Schedule is not attached to the filed Parenting Plan as required. 

The Relocation Notice section must state the name and address of the Henry County Domestic Relations 
Court. 

   The required completed Child Support Worksheet: 

 is not attached to the filed Parenting Plan. 

 is not properly completed.

The Child Support section on pages 6-12 is  incomplete not properly completed.



The Health Insurance Coverage section on pages 12-15 is  incomplete not properly completed. 

The Cash Medical Support & Children’s Health Care Expenses section on pages 15-16 is incomplete
not properly completed. 

The Tax Exemption section on page 16 is  incomplete  not properly completed fails to state the 
child(ren)’s name(s). 

   An amended document must be filed.

Other:  ___________________________________________________________________________________

________________________________________________________________________________________

________________________________________________________________________________________

________________________________________________________________________________________

  Consultation with an attorney is advised.  

________________________________________________ 
Judge / Magistrate 

Documents and requests for service are to be filed with the Henry County Clerk of Courts, Domestic Relations 
Division. 

In-person filing:      660 North Perry Street, Suite 302, Napoleon, Ohio 43545 

Electronic filing:     eservices.henrycountyohio.gov (if you are using this, you must register in advance) 

Fax filing:           419-592-5888 

Phone:          419-592-5886 

Cc:   Petitioner 1

Counsel for Petitioner 1

Petitioner 2

  Counsel for Petitioner 2



IN THE COURT OF COMMON PLEAS OF HENRY COUNTY, OHIO 
DOMESTIC RELATIONS DIVISION

_____________________________________  
Petitioner 1      CASE NO.______________________________ 

 and     JUDGE DENISE HERMAN MCCOLLEY 

_____________________________________ MAGISTRATE MELISSA PEPER FIRESTONE 
Petitioner 2       

NOTICE OF FILING DEFICIENCY DISSOLUTION WITH SHARED PARENTING PLAN 

A review of the documents filed herein shows that the following must be corrected in order for the Petition for 
Dissolution to be heard by the Court.  Failure to make the necessary amendments or corrections may result in further 
continuances, delays, or dismissal of the pending action. Ohio law requires that Petitions for Dissolutions must be
heard within 90 days of the date of the filing of the Petition.  Petitions for Dissolution which cannot be heard within
90 days of the filing date of the Petition will be dismissed, unless one party timely converts the case to an action for 
Divorce. 

This Notice is for the Petition filed _____________________________. 

The Petition need(s) to be amended for the following reason(s): 

  Incomplete:  ______________________________________________________________________. 

Petition must be signed by both parties and any attorney(s) of record. 

Other:  _____________________________________________________________________________ 

____________________________________________________________________________. 

  The Affidavits of Basic Information, Income and Expenses are:   incomplete  missing. 

A fully completed, notarized Affidavit of Basic Information, Income and Expenses must be filed by  
Petitioner 1 Petitioner 2.   

Corrections needed:  __________________________________________________________________ 
__________________________________________________________________________________. 

A fully completed, notarized Amended Affidavit of Basic Information, Income and Expenses must be filed. 
 



  The Affidavits of Property and Debt are:  incomplete missing. 

A fully completed, notarized Affidavit of Property and Debt must be filed by Petitioner 1
Petitioner 2.  All assets and debts, whether separately or jointly owned, must be disclosed.

  The Separation Agreement references:  

   Real Estate; however, the Real Estate was not disclosed in the Affidavit(s) of Property and Debt. 

   Titled Vehicles; however, the Titled Vehicles were not disclosed in the Affidavit(s) of Property and 
Debt. 

  Financial Accounts; however, the Financial Accounts were not disclosed in the Affidavit(s) of 
Property and Debt. 

  Stocks, Bonds, Securities, and Mutual Funds; however, the Stocks, Bonds, Securities, and Mutual
Funds were not disclosed in the Affidavit(s) of Property and Debt. 

   Business Interests; however, the Business Interests were not disclosed in the Affidavit(s) of Property 
and Debt. 

   Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans; 
however, the Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement 
Plans, were not disclosed in the Affidavit(s) of Property and Debt. 

   Life Insurance Policies with a cash value; however, the Life Insurance Policies with a cash value
were not disclosed in the Affidavit(s) of Property and Debt. 

  Other Property; however, the Other Property was not disclosed in the Affidavit(s) of Property and 
Debt. 

  Debts; however, the Debts were not disclosed in the Affidavit(s) of Property and Debt. 

A fully completed, notarized Amended Affidavit of Property and Debt must be filed.  All assets and debts,
whether separately or jointly owned, must be disclosed. 

  The Separation Agreement is  incomplete  not notarized. 

The Separation Agreement must be signed by each party. 

The Separation Agreement states that “Neither party has any . . .  

 Real Estate; however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have 
Real Estate.  

 Titled Vehicles; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Titled Vehicles. 

 Financial Accounts; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Financial Accounts. 

 Stocks, Bonds, Securities, and Mutual Funds; however, the Affidavit(s) of Property and Debt 
indicate that one or both parties has/have Stocks, Bonds, Securities, and Mutual Funds. 

 Business Interests; however, the Affidavit(s) of Property and Debt indicate that one or both parties 
has/have Business Interests. 



 Pension, Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans; 
however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have Pension, 
Profit Sharing, IRA, 401(k), Deferred Compensation, and Other Retirement Plans. 

 Life Insurance Policies with a cash value; however, the Affidavit(s) of Property and Debt indicate 
that one or both parties has/have Life Insurance Policies with a cash value. 

 Other Property; however, the Affidavit(s) of Property and Debt indicate that one or both parties
has/have Other Property. 

Debts; however, the Affidavit(s) of Property and Debt indicate that one or both parties has/have 
Debts. 

  The Spousal Support section is incomplete.

  An amended document must be filed. 

  The Parenting Proceeding Affidavits are:  incomplete  missing. 

A fully completed, notarized Parenting Proceeding Affidavit must be filed by Petitioner 1   
Petitioner 2.   

The Parenting Proceeding Affidavit requires that the residence addresses for all places where the children 
have lived for the last FIVE years be stated.   

  Other: __________________________________________________________________________ 

_________________________________________________________________________________ 

  A fully completed, notarized Amended Parenting Proceeding Affidavit must be filed.   

  The Health Insurance Affidavits are:   incomplete  missing. 

A fully completed, notarized Health Insurance Affidavit must be filed by Petitioner 1  
Petitioner 2.   

  A fully completed, notarized Amended Health Insurance Affidavit must be filed.

  The Shared Parenting Plan is  incomplete  missing. 

The Shared Parenting Plan must be signed by each party. 

The Shared Parenting Plan fails to provide the name(s) and date of birth of the child(ren) on page 1. 

A Parenting Time Schedule is not attached to the filed Shared Parenting Plan as required. 

The Relocation Notice section must state the name and address of the Henry County Domestic Relations 
Court. 

   The required completed Child Support Worksheet: 

 is not attached to the filed Shared Parenting Plan. 

 is not properly completed.

The Child Support section on pages 6-13 is  incomplete not properly completed.



The Health Insurance Coverage section on pages 13-15 is  incomplete not properly completed. 

The Cash Medical Support & Children’s Health Care Expenses section on pages 16-17 is incomplete
not properly completed. 

The Tax Exemption section on page 18 is  incomplete  not properly completed fails to state the 
child(ren)’s name(s). 

   An amended document must be filed.

Other:  ___________________________________________________________________________________

________________________________________________________________________________________

________________________________________________________________________________________

________________________________________________________________________________________

  Consultation with an attorney is advised.  

        __________________________________________ 
Judge/Magistrate 

Documents and requests for service are to be filed with the Henry County Clerk of Courts, Domestic Relations 
Division. 

In-person filing:     660 North Perry Street, Suite 302, Napoleon, Ohio 43545 

Electronic filing:    eservices.henrycountyohio.gov (if you are using this, you must register in advance)

Fax filing:          419-592-5888 

Phone:         419-592-5886 

Cc:   Petitioner 1

  Counsel for Petitioner 1

Petitioner 2

  Counsel for Petitioner 2



You are hereby notified that the above-captioned case has been assigned for DISSOLUTION OF 
MARRIAGE hearing on  ______________________ at ____________.   

It is absolutely necessary that both parties be present for this hearing; otherwise, the action will be 
dismissed. 

With this notice, you are receiving a NOTICE OF FILING DEFICIENCY advising you that the documents you 
filed with this court were deficient and are not acceptable in the ways set out in the notice.   

If you have not filed amended documents correcting those deficiencies prior to your hearing date or any 
date to which the hearing may be continued, your case will be dismissed with court costs taxed against 
the deposit you have paid.  Ohio law requires that a petition for dissolution of marriage be heard within 
90 days after the filing of the petition.  Therefore, your case cannot be continued beyond that date and, 
if the required amended documents have not been filed and/or a hearing has not been held by that 
date, your case will be dismissed unless one party timely and properly converts the case to a divorce.   
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