New Judges

Orientation: Part I
Mumnicipal/County Track

December 9-10, 2025
Thomas J. Moyer
Ohio Judicial Center
Columbus

@ Tue SUPREME COURT of OHIO
§ JupiciaL COLLEGE































[a—

wn»
o
o
-
')
=
)
-
=
)
=]
=
w2

Search Warrants

Hon. Patrick Carroll, Retired
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Domestic Violence
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Domestic Violence

By: Judge Thomas A. Januzzi
Oberlin Municipal Court

New Judge Orientation 12/09/25

Congratulations

Now what?
Euphoria of Victory

Honeymoon period: Attorneys; Staff; Police; Everyone else
- Everyone loves you - all the love you received during the

campaign [the courtship]- feeling that it will last forever
As long as you do what they want - love will last- you will

find out those that support and respect you when you
must disagree with them [you wronged him];

Words of advice/caution: Enjoy the moment; Enjoy the

Now; but be on guard- some/most/many admire you
solely because of the robe- don’t be Saint-Exupery’s

conceited man

Marsy'’s Law

Ohio Supreme Court Home Page Ohio Judicial Conference
Click Link: ‘Website
MARSY'S LAW RESOURCES to assist
crim_e_vict_ims. Forms to request Member Log In

P I : [It should say Welcome Judge]
Link: Resources
Marsy's Law and Crime Victim Tools and Bench Aids
Rights Marsy’s Law and Crime
Links: Victims Rights

Und ling Marsy's Law Judicial Takes you to same link as Ohio

Supreme Court link Marsy's
Crime Victims (202 .
s (o2d) Rights

Understanding Marsy's Law Quick
Reference Guide for Judges (2024)
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Ohio Supreme Court Bench
Cards, Guides and Toolkits

Ohio Supreme Court Domestic Violence & Firearms Prohibition

v

Website > DomesticViolence in Later Life

Link: Judicial Officers > Non-Fatal Strangulation/Suffocation: Four Common
Judges Myths (2025)

Bench Cards, Guidesand > Non-Fatal Strangulation/Suffocation: What Every Judge
Toolkits Should Know (025)

Protection Orders Overview Card (2018)

Protection Orders: Statutes & Rules Reference Chart (2019)
Understanding Marsy's Law Judicial Guide to Protecting the
Rights of Crime Victims (2024)

Understanding Marsy's Law Quick Reference Guide for
Judges (2024)

Victims Rights Poster (2018)

v

Municipal and County
ourts

v

v

v

v

Ohio Supreme Court’s Website - News from the
Supreme Court of Ohio
IN DEPTH

New Options for Domestic Violence Victims
Amonyg the latest advances are laws that take domestic
violence more seriously and give victims a greater voice.

And services include a self-help website for seeking
protection through courts and finding in-person legal

guidance.

By Kathleen Maloney | November 2023

https://www.courtnewsohio.gov/inDepth/2023/
November/default.asp

Ohio Supreme Court Website

¢ Laws & Rules

¢ Local Rules of Court

¢ Ohio Constitution

¢ Ohio Revised Code

¢ Ohio Administrative Code
e Ohio Rules of Court

¢ Proposed Rule Amendments
e U.S. Constitution
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What is Domestic Violence
Hopefully for many of you - a Review

Behavioral Definition:

“A pattern of assaultive and coercive behaviors,
including physical, sexual, and psychological
attacks, as well as economic coercion, that adults
or adolescents use against their intimate
partners.”

Uit prmssat Dommatc Al Hisverton Pgect Dubd, W

VIOLENCE

Using
intimidation
Makirsg hor afraid by wsing
looks, actions, gestures.
amasting things

destroying her

Using Isolation
Controfting what she doos. who she
sees and taiks (o, what she reads.
whore she goes. bming her
outside nvoivement. using
Joatousy fo justty actons

Minimizing,
Denying &
Blaming
Nasing light of the abuse
and not taking her concerns
about it seriously, saying the

abuse didn't happen, shifting
responsdility for abusive
Benavior, saying she
causod it

>
e
>
=

VIOLENCE

Ohio Supreme Court

¢ The General Assembly “recognized the special
nature DV

¢ Assault involving FHM deserves further
protection than an assault on a stranger.” State v
Williams, 79 Ohio St.3d 459.
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Legal Definition of Domestic Violence

Legal Definition- Much * (A) No person shall

broader than the knowingly harm or attempt
Behavioral Definition to harm a family or
household member (FHM)

e R.C. 2019.25(A) (C) (B) No person shall

R recklessly cause serious
R.C. 2919.25(B) physical harm
* R.C. 2919.25(C) [2901.01(A)(5)] to a FHM
¢ No person by threat of

force, shall knowingly
cause a FHM to believe
that the offender will cause

imminent physical harm to
the FHM

Family or Household Member

* R.C. 2019.25(F)(1)(a)
Any of the following who is residing or has resided with the

offender:

i.  Aspouse, a person living as a spouse, or a former spouse
of the offender;

ii. A parent, a foster parent, or a child of the offender, or
another person related by consanguinity or affinity to the
offender;

iii. A parent or a child of a spouse, person living as a spouse,
or former spouse of the offender, or another person
related by consanguinity or affinity to a spouse, person

living as a spouse, or former spouse of the offender
* R.C.2019.25(F)(1)(b)
The natural ]i)arent of any child of whom the offender is the

other natural parent or is the putative other natural parent

Ohio Supreme Court

We have also acknowledged the desire of the
legislature to “protect persons from violence by

close family members or residents of the same
household” and “to offer protections to a wide class

of persons.” State v. Carswell, 114 Ohio St.3d 210
2007-Ohio-3723, 871 N.E.2d 547, 9 32, 36.
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Cohabiting

e Statutory Definition - 2919.25(F)(2) “..a person

who is living or has lived with the offenderin a
common law marital relationship, who otherwise

is cohabiting with the offender, or who otherwise
has cohabited with the offender within five years

prior to the date of the...act in question.”
¢ Common Law Marriage abolished prospectively as

of October 10, 1991 [still recognize CLM existing
on October 10, 1991]

¢ What is cohabiting?

Cohabitation - Living together in
Romantic Relationship is enough

State v. McGlothan, 2014-Ohio-8s, 9 13 (2014)

State v. Joubert, 2024-Ohio-5052

State v Williams 79 Ohio St. 3d 459, 683 N.E.2d 1126 (1997)

“..the essential elements of “cohabitation” are (1) sharing

of familial or financial responsibilities and (2)
consortium. Possible factors establishing shared familial
or financial responsibilities might include provisions for

shelter, food, clothing, utilities, and/or commingled
assets.
Factors that might establish consortium include mutual

respect, fidelity, affection, society, cooperation, solace,
comfort, aid of each other, friendship, and conjugal

relations.
e Factors unique to each case
¢ Don’t need to look at these facts if romantic relationship

and living together
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Williams

As these studies show, the offense of domestic
violence arises out of the relationship itself, not the
fact that the parties happen to share one

address...‘Domestic violence is an unusual
outgrowth of an intimate relationship between a

man and a woman. It has certain inherent
characteristics which place the victim in a position

of being extremely susceptible to violence at any
given time and/or place.”

Degree of Crime - M-1

¢ R.C. 2019.25(A)

Knowingly cause or
attempt to cause physical

harm M-1
¢ R.C. 2019.25(B)

Recklessly cause serious
physical harm to a FHM

M-1

Degree of Crime - M4

R.C. 2919.25(C)- By threat ~ Compare R.C. 2903.22 -

of force, knowingly causea Menacing: No person shall

FHM to believe that the knowingly cause another to
offender will cause believe that the offender
imminent physical harmto  will cause physical harm to
the FHM M-4 the person

[Same consequence

without having to prove
the imminent element]
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Aggravated Menacing - M-1

R.C. 2903.21 - Aggravated
Menacing - Threat of
Serious Physical Harm -
M-1

No person shall knowingly

cause another to believe

that the offender will cause

serious physical harm..”

[Threat to break jaw?]

Degree of Crime - Prior Offense

R.C.2019.25(D)(3) -

If the offender previously
pleaded guilty to or was
convicted of domestic
violence or a violation of
another predicate offense
involving FHM—

then the degree of the crime
is elevated

¢ 2903.14 Negligent Assault

¢ 2909.06 Criminal Damaging
Criminal Mischief 2909.07
Burglary 2911.12

Aggravated Trespass 2911.211
Child Endangering 2919.22

* Any offense of violence
[defined in
2901.01(A)(9)][Menacing and

Agg Menacing are OOV]
Includes Attempts!

Predicate offenses- Degree of
Offense

One prior predicate
offense

e M-1 offense becomes an
F-4

* M-4 offense becomes an
M-2

Two or more predicate
offenses

e M-1 offense becomes an
F-3

* M-4 offense becomes an
M-1
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Victim Pregnant

[Special status - more serious consequences]

e If the offender knew ...
the victim was pregnant

... — mandatory
sentence of at least 6

months
e If serious physical harm

to an unborn or causes
termination of

pregnancy - 12 months
mandatory

Strangulation statute effective
April 4, 2023

“Strangulation or suffocation” means any act

that impedes the normal breathing or
circulation of the blood by applying pressure to

the throat or neck, or by covering the nose and
mouth.

(B) No person shall knowingly do any of the

following:
(1) Cause serious physical harm to another by means

of strangulation or suffocation;

(2) Create a substantial risk of serious physical harm

to another by means of strangulation or suffocation;

(3) Cause or create a substantial risk of physical harm

to another by means of strangulation or suffocation.
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Physical Harm

R.C. 2901.01(A)(3)

“Physical harm to
persons” means any
injury, illness, or other

physiological
impairment, regardless

of its gravity or duration.

Penalties - Strangulation

(C) Whoever violates this section is guilty of
strangulation.

(1) A violation of division (B)(1)[caused serious
physical harm] of this section is a felony of the

second degree.

(2) A violation of division (B)(2) [substantial risk of
physical harm] of this section is a felony of the third

degree.

(3) A violation of division (B)(3) [substantial risk of

physical harm] is a felony of the fifth degree. If the
victim ...is a FHM, or ...dating relationship, ...[F-4].

If ...offender previously ...convicted ...of felony
offense of violence, or if the offender knew ...victim

...was pregnant ...felony of the third degree.
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Uncounseled Plea or Conviction

What if the Defendant did not have an attorney

in a prior case?
Does the conviction still count as a predicate

offense?
It depends...

Uncounseled Plea/Conviction #

Uncounseled Plea/Conviction

An “uncounseled” conviction

for purposes of not a
predicate offense where:

1. Defendant was not

represented by counsel; and

2. Defendant did not validly
waive his right to counsel

and;

3. Defendant was subject to
incarceration

State v Thompson 121 Ohio
St.3d 250, 903 N.E.2d 618,
2009 -Ohio- 314

Proof of Prior Convictions

The charge is R.C. The defense wants to
2019.25(C) M-1 because  stipulate to the prior
of 2 prior convictions convictions and not

under R.C. 2919.25(A) have the jury
instructed on the

prior convictions.
The State agrees to
stipulate but wants the

The prior convictions
are an element of the

crime : 8
jury to be instructed on

the stipulation.
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State v. Rodriguez, 9" Dist. Case No.26858,
2014-Ohio-gu

To prove its case, the State was required to

produce proof that Mr. Rodriguez had [prior]
convictions. Absent an instruction to the jury as
to the stipulation or admission of the journal

entries, the State would not have met its burden
of proof that the convictions were part of the class

of offenses sufficient to elevate the degree of the
domestic violence

Judicial Notice of Prior Convictions

Can the court take It is well established in

judicial notice of a prior Ohio that trial courts

conviction? may not take judicial
notice of theirown

proceedings in other

No - You n
o - You need cases even when the

testimony, exhibit or a

; . cases involve the same
stipulation

parties. State ex rel. Crow

v. Weygandt (1959), 170
Ohio St. 81. State v.

LeValley, 2010-Ohio-

288

Can the Defendant entera plea to

only one element of the crime?
[The prior conviction?]

In domestic violence prosecution, it was error to

allow defendant to enter a plea to the prior-
conviction element of the indicted offense which
elevated the degree of the offense and then to

grant defendant's motion in limine to preclude
reference to the plea in jury trial; allowing plea to

fewer than all elements of offense is prohibited,
Crim.R. 11, R.C. 2943.03

State v. Bibler 2014-Ohio-3375 (3rd Appellate District)
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Victim has recanted - Are victim’s
out of court statements admissible?

7
Two issues: Iﬁ.F'EI al.

1. Must be a hearsay 360 586
exception [most |
common- excited '
utterance]

2. Statement must be | ||
non-testimonial %[

Testimonial v Non-Testimonial

If it is deemed “An assertion is
testimonial it cannot be  testimonial evidence

used even if there is a whether made out of court
hearsay exception or in court, if it is offered

with a view to persuading
the tribunal of the matter
asserted.”

John H. Wigmore, A
Students’ Textbook of the
Law of Evidence 120 (1935)

State v Smith 2024-Ohio-5745

Please read this case!!!  Also see:

e Statements made to State v Oatneal [not a
police after the accused  typo] 2025-Ohio-2357
left the scene were
testimonial [no longer

h e State v Horton — Oberlin
investigating a threat]

Municipal Court
e Statements made to 24CRBo0413

EMS not testimonial -
made for medical
treatment

Domestic Violence - Page 12



Dismissal Rules

* RC 2930.06(A)

e Criminal Rule 48

If the victim requests a dismissal
can the court grant the request?

No Why?
R.C. 2930.06(A)(4) 1. It’sthe law
provides in part: A 2. Thevictim is presumed to

court shall not dismiss
a criminal
complaint...solelyat
the request of the
victim...

be under duress

The victim is not the
complainant-
complainant is the person
who signed the
complaint, almost always
the law enforcement
officer

Can the prosecutor dismiss a case
without permission of the court?

No

2941.33 - The
prosecuting attorney
shall not entera nolle
prosequi in any cause
without leave of the
court, on good cause
shown, in open court. A
nolle prosequi entered
contrary to this section is
invalid.

Crim. R. 48(A) - The
state may by leave of
courtand in open court
file an entry of dismissal
of a complaint and the
prosecution shall
thereupon terminate
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Can the court dismiss a complaint [case]
over objection of the prosecutor

Yes

Crim. R. 48(B) - If the
court over the objection
of the state dismisses a
complaint, it shall state
on the record its findings
of fact and reasons

Why would you do this?

[Hopefully you will never
have to worry about this]
Safeguard for
circumstances where
someone is being
prosecuted and you find
they should not be
prosecuted [a victim for
example]

Filing the Complaint

VICTIM SHALL NOT BE REQUIRED TO SIGN
OR FILE THE COMPLAINT

2935.03(B)(3)(e)(1)

“A peace officer...shall not require, as a
prerequisite to arresting or charging a person who
has committed the offense of domestic violence or
the offense of violating a protection order, that the
victim of the offense specifically consent to the
filing of charges...or sign a complaint against the
person who has committed the offense”

A word about sentencing

Can't just accepta
plea agreement that
includes a sentence
without
considering
sentencing criteria
- even if the victim
is in agreement
with the sentence

In State v Kerney 1999 WL 239890 the
court noted and held:

“The trial court, in a criminal case, is
charged with the responsibility of
establishing an appropriate sentence for
the particular defendant before the court,
considering [their] particular criminal
conduct in light of the statutory
sentencing limitations. ***The judge’s

decision to impose a sentence other

Why Not?

than that recommended by the
prosecutor is not a function of plea

negotiations - it is a judicial function,
reserved for the judge.”
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Bond and the Protection Order

Statutes
R.C. 2937.011 [Replaces Crim. R. 46]

R.C. 2919.251

R.C. 2919.26

R.C. 2937.01 [replaced Crim. R. 46 on
June 30, 2023]- Bond in General

¢ Types of Bond
e Conditions of Bond [GPS and Alcohol

Monitors]
e Factors

¢ Amendments

¢ Right to Speak

[Almost identical to Crim. R. 46 Except safety of
the public or specific persons must be

considered]

R.C. 2937.011(A) Unless the court orders the defendant

detained pursuant to section 2937.222 of the Revised

Code ...the court shall release the defendant on the

least restrictive conditions that, in the discretion of
the court, will reasonably assure the defendant's
appearance in court, the protection or safety of any

person or the community, and that the defendant will
not obstruct the criminal justice process.

If the court orders financial conditions of release,

those financial conditions shall be related to public
safety, the defendant's risk of nonappearance in court,
the seriousness of the offense, and the criminal record

of the defendant.
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Financial Conditions rules

R.C. 2937.011(B) Any
financial conditions shall

be in an amount and
type that are least costly

to the defendant while
also sufficient to

reasonably assure the
defendant’s... appearance

in court.

(A) Unless the court orders the defendant detained pursuant

to section 2937.222 of the Revised Code or other applicable
law, the court shall release the defendant on the least
restrictive conditions that, in the discretion of the court, will

reasonably assure the defendant's appearance in court, the
protection or safety of any person or the community, and that

the defendant will not obstruct the criminal justice process. If
the court orders financial conditions of release, those
financial conditions shall be related to public safety, the

defendant's risk of nonappearance in court, the seriousness
of the offense, and the previous criminal record of the
defendant.

(B) Any financial conditions shall be in an amount and type
that are least costly to the defendant while also sufficient to

reasonably assure the defendant's future appearance in court.

R.C. 2937.222- Denial of Bond

Applies to F-2 or higher ~ Detailed procedure set
and Felony OVI forth in the statute - You

should read and be
familiar with it
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Bond criteria and factors

R.C. 2937.01(E) R.C. 2010.251

1) Nature and circumstances of
offense including weapons use or
access

(next slide)

2) Weight of evidence and ID of
Defendant

3) Family ties, mental condition,
employment, financial resources,

length of residence, convictions,
appearance in court

4) Probation, Community Control,
Parole, other conditions of bond

R.C. 2919.251

(B) To the extent that information about any of the
following is available to the court, the court shall

consider ...notwithstanding 2937.o11
(1) Whether there is a history of DV or violent acts;

(2) ... mental health;
(3) ...history of violating court orders;

(4) ...potential threat to any person;
(5) ...access to or a history of using deadly weapons;

Protection Orders and Post

Conviction No Contact Orders

YOU NEED TO KNOW THE DIFFERENCE

THEY ARE NOT THE SAME
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Protection Orders
[not protective orders]

» Domestic Violence Criminal Protection Orders -

R.C. 2919.26

+ Criminal Protection Orders- R.C. 2903.213
+ Stalking or Sexual Offense Protection Orders -

R.C. 2903.214

« Civil Protection Orders - R.C. 3113.31

Domestic Violence Protection

Order [DVTPO

Person is a Family or Household

Member

Criminal Protection Order [CRPO]

Person is not a Family or Household

Member

Familyor

Household
Member

R.C. 2919.25(F)

Domestic Violence Criminal
Protection Order - DVTPO

R.C. 2919.26(A)(1) - “Upon ...
filing ... complaint involving
FHM for violation of:
2909.06 Criminal Damaging
Criminal Mischief 2909.07
Burglary 2911.12

Aggravated Trespass 2911.211
Any offense of violence
[Offense of Violence - R.C.
2901.01(A)(9) includes R.C.

2919.25 - Domestic Violence]-...

a petition may be filed
requesting a protection order
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Who may file?

R.C. 2019.26 (A)(1)
¢ The complainant - typically the police officer

¢ The alleged victim
e FHM of alleged victim

o If the alleged victim unable to file due to an
emergency - person who made the arrest may file

on behalf of the alleged victim

What is the standard used to
determine if a protection order

should be granted?

R.C. 2019.26(C)(1):
The court must find that the safety and

protection of the complainant, alleged victim, or
any other family or household member of the

alleged victim may be impaired by the continued
presence of the alleged offender

Who may be protected?

R.C. 2019.26(C)(1):

If the court finds that the safety and protection
standard is met the court may issue a TPO for:

¢ Complainant
¢ Alleged Victim

¢ Family or Household Member(s)

Note: R.C. 2903.214 does not include other family or
household members as protected persons - they

would need to seek a 3113.31 protection order
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When may it be filed?

e Sometimes filed with
the complaint

e Can be filed at any time
after the filing of the
complaint

Where does the person obtain the

form?

R.C. 2019.26(B):
The motion shall be

prepared on a form
that is provided by the
clerk of the court

Is there a cost?

R.C. 2019.26
(J) Notwithstanding any provision of

law to the contrary ...no court ...shall
charge for the filing of a [PO] or for
obtaining a certified copy of a

pI‘OtECtiOD order or consent agreement.
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When is the hearing scheduled?

¢ R.C. 2919.26(C) - As soon as

possible after the filing but
not later than 24 hours after
the filing

¢ Compare R.C. 2903.213(C)(1)
- As soon as possible but not

late than the next day court
is in session

e What if it is the weekend? Is
the Clerk open to accept the

filing?

Who must attend the hearing?

Who may attend the hearing?

e Must appear
R.C. 2919.26(C) provides that the person who filed

the motion shall appear before the court

e May appear
R.C. 2919.26(A)(2)Victim may be accompanied by

a victim advocate or another person to provide
support as provided in Chapter 2930

Issuing a Protection Order

on the Court’s own Motion

Can I do that?

-
Y .

Did I Do “Ilf'huf?

Recognizing-Your Inner-Urkel
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Yes, you can

When a court acts on its

R.C. 2919.26(D)(1) own motion, it means the

judge is initiating the

action voluntarily, on their
own initiative, because

they perceive an issue that
needs addressing to ensure

fairness, maintain order, or
uphold the law, even if the
parties have not raised it.

Termination of TPO/CRPO

R.C. 2019.25(E)(2)
a) The disposition of the

case
b) Issuance of a CPO “f}o

arising out of same W\?’
facts and $¥l\
@

circumstances

Can a TPO be modified
by a Municipal/County Court Judge

Januzzi reading [probably minority view]:

No [except-nextslide]
R.C. 2919.26 only permits modification for a

violation of TPO by [any] court or it may be
modified under R.C. 2919.26(D)(4) “..if bound over

to...common pleas...common pleas has exclusive
jurisdiction to modify the order..”
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R.C. 2919.26(H) “Upon a violation of

TPO...court may issue another TPO...that
modifies the terms of the order that was
violated.

Post Conviction No Contact Order

[Not limited to DV]

What it is What it isn't

Condition of Suspended  Pprotection Order

Sentence Separate criminal offense

Condition of Community .. dition of Bond
Control [Probation]

Procedure to implement a

No Contact Order

Include reference in the Sentencing Entry

Attach or incorporate by reference the Order
The Form is in the Rules of Superintendence
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Enforcement - No Contact Order
[The arrest]

R.C. 2951.08(A)(4)During
...community control, any
peace officer may arrest ...
without a warrant if
reasonable ground to
believe the person has
violated :

(4) A condition that
prohibits the person from

contacting or
communicating with any
specified individual;

Post Arrest Procedure
Within 3 business days Within thirty days of
after being notified that ...

...arrest ...the arresting
...officer, ... or the
department or agency of
the arresting officer
shall notify the chief P.O.
or ...of the arrest.

officer has made

an arrest ...the chief
probation officer ...

promptly shall bring the
person ... before the
judge or magistrate ...

Marsy’s Law

Be familiar with:

e Section 10a. Rights of
Crime Victims. Effective
February 5, 2018[Self-
Executing]

o HB 343 Effective 04-06-
23[Chapter 2930]

e Criminal Rules of
Procedure that reference
Marsy’s Law:

O N d
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Aword about Marsy’s Law

Marsy’s Law:

Courtesy; Concern; Caring, Common Sense
Simple: Ask the prosecutor “Has there been victim

notification and will the victim be present and
participating in this proceeding?”
If yes - fine

If no - why not?
You can also ask “Does the victim wish to have any

input?”

That’s Marsy’s Law

Court’s Duty to Inquire

R.C. 2930.09(A)(2)(a) If the
victim or victim's

representative is not
present at a court

proceeding in which a right
of the victim is at issue, the

court shall ask the
prosecutor all of the

following:

(i) Whether the victim and victim's representative, if

the victim or victim's representative requested
notifications, were notified of the time, place, and

purpose of the court proceeding;

(ii) To disclose to the court any and all attempts

made to give ... notice;

(iii) Whether the victim or victim representative were
advised that the victim and victim's representative

had a right to be heard at the court proceeding;

(iv) Whether the victim and victim representative

were conferred with ...
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(b) If the court determines that
e [timely] notice was not given to the victim ...;

e or that the victim ...not adequately informed of

the nature of the court proceeding,

¢ or that the prosecutor failed to confer with the
victim and victim's representative as required

by law

THEN...

Then:

the court shall not rule on any substantive issue
that implicates a victim's right, accept a plea, or

impose a sentence;
and shall continue the court proceeding for the

time necessary to notify the victim ...of the time,
place, and nature of the court proceeding.

IT DOES NOT NEED TO BE

COMPLICATED

Marsy’s Law:

Courtesy; Concern; Caring, Common Sense
Simple: Ask the prosecutor “Has there been

victim notification and will the victim be
present and participating in this proceeding?”

That’s Marsy’s Law
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CALL ME OR ANOTHER JUDGE

Don’t do this alone Tom Januzzi

Take care of yourself Cell [24/7/365]

Take breaks whenever 440-787-5989

feasible

Don't let them wear you Direct Dial Desk until
down December 31, 2025

Some will [try] to wearyou  440-775-7226
down and take advantage

of you - beware [ have fought many battles.
I am happy to share them

with you.
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Know Your Rights

Crime Victim Rights Information

Victims of crime have constitutionally protected rights. This form provides important information
about your rights as a victim of a criminal offense or delinquent act. You will be asked to complete
and sign this form so that criminal justice officials know which rights you wish to exercise. The
criminal justice official will also sign the form and provide you with a copy of the completed form.
You or your victim’'s representative may request additional copies of the completed form at any
time.

WHAT IS A VICTIM?

Avictim is a person against whom the criminal offense or delinquent act is committed OR someone
who has been directly and proximately harmed by the commission of a criminal offense/delinquent
act.

A criminal offense means an alleged act or omission that is punishable by incarceration and is not
eligible to be disposed of by the Traffic Violations Bureau.” A delinquent act is a criminal offense
committed by a person under the age of 18."

WHAT IS A VICTIM'S REPRESENTATIVE?

You can designate a victim's representative to exercise your rights as a victim for you or with you.
A victim's representative can be anyone you choose other than the person who is alleged to have
committed the criminal offense or delinquent act. If the victim is a minor, incapacitated,
incompetent, or deceased, the victim's representative can be a member of the victim's family or a
victim advocate.”

You must tell law enforcement, the prosecutor, or the court if you are going to name a victim's
representative. You can designate a victim’'s representative on this form now. You can also
designate a victim's representative later or change or remove a victim's representative at any time
by notifying law enforcement, the prosecutor, or the court.”

WHAT IS A VICTIM ADVOCATE?
Avictim advocate is a person who will support you and assist you with the court proceedings related
to the criminal offense/delinquent act.

WHAT ARE MY RIGHTS AS A VICTIM?

You have rights as a victim. Some rights you are automatically entitled to and some rights you must
request. You can choose to exercise all, some, or none of your rights, and you can change your
selections at any time.
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AUTOMATIC RIGHTS RIGHTS THAT MUST BE REQUESTED

You are automatically entitled to: You must REQUEST the right to:

e Beinformed of your rights; e Receive notice of the arrest, escape, or
e Be treated with fairness and respect for your release of the offender;

safety, dignity, and privacy; e Reasonable and timely notice of all public
e Reasonable protection from the accused or court proceedings;

any person acting on behalf of the accused; e Confer with the prosecutor assigned to the
e Receive information about the status of the case;

case; e Be notified of subpoenas, motions, or other
o Refuse a defense interview, deposition; or requests to access any of your personal

other discovery request unless ordered by information;

the court; e Appoint a Victim’'s Representative.

e Object to defense requests for access to your
confidential information, including medical,
counseling, school, or employment records,
access to your personal devices, online
accounts, or other personal information;

e Be present at all public proceedings;

e Have a support person with you during
proceedings;

e Tell the court your opinion in public
proceedings involving release, plea,
sentencing, disposition, parole, and any
other hearing that involves victims' rights;

e Object to unreasonable delays; and
e Full and timely restitution from the offender.

Of the rights that must be requested, you will be asked to select on this form which rights you want
to exercise. If you cannot or do not decide when law enforcement first contacts you, then you will
be treated as if you chose to exercise all of your rights. You can change your mind at any time
about which rights you choose to exercise.

Once a prosecutor contacts you about the case, if you have not done so already, you will have to
choose which of the rights that are not automatically granted that you want to exercise, or it will
then be treated as if you chose not to exercise (waived) those rights. You can change your mind
at any time about which rights you choose to exercise.

HOW DO | CHANGE THE RIGHTS | WANT TO EXERCISE?

If you did not choose to exercise some or all of your rights that are not automatically granted to
you, you or your victim's representative can request those rights at any time. However, if you
choose not to exercise some rights and then request them later, you may give up some rights that
only apply during certain stages of the case.

Know Your Rights: Crime Victims' Rights Information Page 2
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To change the rights you wish to exercise, you must complete a new Victim’s Rights Request Form
or make a request in writing and return it to the appropriate criminal justice official.

WHAT TO DO IF THERE ARE CHANGES TO MY CONTACT INFORMATION?

If you have changes to your contact information, you have a responsibility to inform the appropriate
criminal justice official of these changes. You must complete a new “Victim Contact Information”
page of the Victim's Rights Request Form.

CAN | HIRE AN ATTORNEY?
You have the right to hire an attorney to represent you in court. Your attorney will receive notices
about court hearings and meetings that involve your rights in order to represent you.

WHAT HAPPENS IF MY RIGHTS ARE DENIED?

If any of your rights are denied, you may ask the prosecutor to help, hire an attorney, request free
legal assistance from Ohio Crime Victim Justice Center at www.ocvjc.org/request-for-assistance or
(614) 848-8500, or represent yourself,

CAN | GET AN INTERPRETER?

Yes. If you are in need of a foreign language or American Sign Language (ASL) interpreter, you have
the right to an interpreter at all court proceedings, meetings with the prosecutor, and all
investigative proceedings at no cost to you." You can indicate on this form that you need one and
ask the criminal justice official you are working with to help get the interpreter at any time.

CAN | KEEP MY PERSONAL INFORMATION PRIVATE?

Yes, you may register for the Ohio Secretary of State’s “Safe at Home” program to keep your home
address private. Participants receive a “safe” mailing address to use official documents.
Information  is  available at  www.ohiosos.gov/secretary-office/office-initiatives/safe-at-
home/survivors/ or (614) 995-2255.

To keep your identifying information private, you or your victim’'s representative must make a
written request for redaction to any law enforcement agency, prosecutor, or court that has your
personal information as part of their official duties. For more information on how to do this, contact
a victim advocate in your area or the Ohio Crime Victim Justice Center at www.ocvjc.org/request-
for-assistance or (614) 848-8500. These requests should be made as soon as possible to keep your
personal information private.

HOW CAN | ADDRESS SAFETY CONCERNS REGARDING THE DEFENDANT?
If you have concerns about your safety and keeping your information private, you have the following
options:
e Seek a protection order if you are eligible. The investigating officer will provide resources in
your area to assist with requesting a protection order.
e Receive texts, calls, or emails to receive notice of a defendant or offender’s release or escape
from jail or prison. Register at: www.vinelink.com/#state-selection or (866) 277-7477.

Know Your Rights: Crime Victims' Rights Information Page 3
5 april 2023 Domestic Violence - Page 31



http://www.ocvjc.org/request-for-assistance
http://www.ohiosos.gov/secretary-office/office-initiatives/safe-at-home/survivors/
http://www.ohiosos.gov/secretary-office/office-initiatives/safe-at-home/survivors/
http://www.ocvjc.org/request-for-assistance
http://www.ocvjc.org/request-for-assistance
http://www.vinelink.com/#state-selection
tel:1-866-277-7477

You do NOT have to talk to, provide information, or provide materials to the defendant,
defendant’s attorney, or anyone else acting on behalf of the defendant unless it has been ordered
by the court. You should contact the prosecutor immediately to let them know you have been
contacted.

WHAT IS AN ARRAIGNMENT AND HOW IS IT IMPORTANT TO MY RIGHTS?

An arraignment is a hearing that can happen within a couple days after the defendant is charged
with a crime. The judge will decide whether or not to release the defendant on bond, set any bond
conditions, and whether or not to issue a protection order.

You have the right to attend the arraignment and tell the judge about any safety concerns and your
opinion regarding the defendant's release, bond conditions, and whether or not you would like a
protection order.

Law enforcement will notify you of the defendant’s arrest and give you a phone number for the
clerk of the court where you can get information on the date, time, and location of the arraignment
proceeding.

CAN | BE COMPENSATED FOR MY LOSSES?
You have the right to reimbursement for certain financial losses relating to your victimization.

You may be eligible for financial assistance through the Crime Victim'’s Compensation Fund for
expenses such as medical counseling bills, work loss, and funeral expenses even if the suspect has
not been arrested or convicted. For more information and to apply, visit
www.ohioattorneygeneral.gov/individuals-and-families/victims/apply-for-victims-compensation or
(800) 582-2877.

If the defendant is convicted, you are eligible for restitution. This means the court orders the
offender to pay you for certain financial losses relating to your victimization. Itis important to keep
a record of all expenses incurred as a result of the crime (receipts, invoices, estimates, etc.). The
court will use this information to determine what costs are properly included in the amount of the
restitution order. See separate Restitution Information Sheet.

FOR MORE INFORMATION
e Crime Victims’ Rights, Ohio Attorney General's Office available at
https://www.ohioattorneygeneral.gov/Files/Publications-Files/Publications-for-
Victims/Crime-Victims-Bill-of-Rights or (614) 466-5610.

e General resources for crime victims: Ohio Attorney General's Office, Services for Victims
available at www.ohioattorneygeneral.gov/individuals-and-families/victims.

e Victim’s Rights Toolkit, Ohio Crime Victim Justice Center available at www.ocvjc.org/victims-
rights-toolkit.

" Ohio Constitution Article I, Section 10a(D)
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Y R.C. 2930.02(A) and (D)
YIR.C. 2930.041
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Ohio Victim Rights Request Form

This form is required to be given to a victim of a criminal offense or delinquent act by the
law enforcement agency investigating the offense pursuant to R.C. 2930.04 and reviewed
with the victim by the prosecutor within seven days of the beginning of the prosecution.

As a victim of a criminal offense or delinquent act, | understand the following:

¢ | am entitled to certain rights as a victim. Some rights are granted to me automatically and
other rights | must request.

e | can change my mind at any time about the rights | wish to exercise that are not
automatically granted to me.

e If I change my mind about which rights | wish to exercise, | must complete a Victim's Rights
Form or make the request in writing and return it to the appropriate criminal justice official.

e | must notify the law enforcement agency, prosecutor, court, or custodial agency anytime my
contact information changes.

e |am to receive a copy of this form.

o

AT THE TIME OF FIRST CONTACT Date:

At the first time of contact, the VICTIM
[ Did not make an election as to which rights they wanted to exercise.

FOR LAW ENFORCEMENT USE ONLY

[J Was unable to complete the Victim's Rights Request Form

If either of the two boxes below are checked, the victim is considered to have requested all rights
not automatically granted to them until the prosecutor first contacts the victim.

[R.C. 2930.06]

SUBSEQUENT CONTACT Date:

[ The victim/victim’s representative initiated a change in the rights that are requested.

[J The victim/victim’s representative changed their contact information.

.Q ...JF i ._?‘ To be completed by law enforcement or the prosecutor:

Reporting Agency:

County: Agency Phone Number:
Reporting Officer: Badge Number:
Incident/Report Number: Case Number:

Date and location of arraignment (if known):

Prosecutor: Prosecutor Phone Number:

Ohio Victim Rights Request Form Page 1
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VICTIM'S RIGHTS REQUESTS

You have rights as a victim. Some rights you are automatically entitled to and some rights you
must request. You can use this form to choose to exercise all, some, or none of your rights.
You can change your selections at any time.

IMPORTANT
The below information can be completed by the victim or the victim’s representative if one has
been designated. Any acknowledgement, election of rights, or affirmative statement made by the
victim's representative shall be treated as if the victim made the statement.

VICTIM STATUS

| acknowledge that | am a victim because | am:
[0 A person against whom a criminal offense or delinquent act was committed; or

[ A person directly or proximately harmed by the commission of a criminal offense or
delinquent act.

DESIGNATION OF VICTIM’'S REPRESENTATIVE

You may designate a victim's representative to exercise your rights for you or with you. You may
choose, change, or remove your representative at any time. You must complete a new Victim's
Rights Request Form or make a request in writing and return it to the appropriate official depending
on the stage of your case.

[] I'do not wish to designate a victim’s representative at this time.

[] I'would like to designate the following individual as my victim's representative.

Name of Victim’s Representative:

If a victim’s representative has been designated, please include their contact information on the page above.

You may change or remove your victim’s representative at any time by completing a new Victim’s
Rights Request Form and return it to the criminal justice official.

ELECTION OF YOUR VICTIM'S RIGHTS

As a victim, you are automatically entitled to:

e Beinformed of your rights;

e Be treated with fairness and respect for your safety, dignity, and privacy;

e Reasonable protection from the accused or any person acting on behalf of the accused;

e Receive information about the status of the case;

e Refuse a defense interview, deposition; or other discovery request;

e Object to defense requests for access to your confidential information, including medical,
counseling, school, or employment records, access to your personal devices, online accounts,
or other personal information;
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e Be present at all public proceedings;

e Have a support person with you during proceedings;

e Tell the court your opinion in public proceedings involving release, plea, sentencing,
disposition, p arole, and any other hearing that involves your rights;

e Object to unreasonable delays; and

e Full and timely restitution from the offender.

|:| I want to exercise ALL of my rights (the automatic rights and those that require me to
request to exercise them, outlined below).

Below are rights that you must request in order to exercise. You may choose some, none, or
all of them.

I want to exercise the following rights:
[J Receive notice of the arrest, escape, or release of the offender;
[] Reasonable and timely notice of all public court proceedings;
[ Confer with the prosecutor assigned to the case;

[J] Be notified of subpoenas, motions, or other requests to access any of my personal
information; and

[0 Appoint a Victim’'s Representative (if you check this, please fill out the information above).

You may change these rights at any time by completing a new Victim's Right Request
Form and returning it to the appropriate criminal justice official.

REQUEST FOR AN INTERPRETER

| would like to request:

[ Aforeign language interpreter in language

[0 An American Sign Language (ASL) Interpreter

] 1do not need an interpreter
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VICTIM CONTACT INFORMATION

Personal identifying information listed on this form shall be filed with the court on a
separate page and is not a public record under Ohio Revised Code 149.43.

WHO CAN SEE THIS INFORMATION?
e Thevictim, victim's representative, and the prosecutor may receive unredacted copies of this
form.
e The defendant, alleged delinquent child, or their attorney may see the victim's name and
completed form without the victim’'s and victim’s representative’'s address, phone number,
email, and other identifying information unless directed by the court. [R.C. 2930.07]

VICTIM INFORMATION (Required)

Victim Name:

Address*:

City/State/Zip:

Email address:

Phone Number: Is it okay to text you? [] Yes[] No

Alternate Contact Name: Relationship to you:

Email address:

Phone Number: Is it okay to text them? [] Yes[] No

Victim’s Signature Date

VICTIM'S REPRESENTATIVE INFORMATION (Optional)

Victim’s Representative Name:

Address*:

City/State/Zip:

Email address:

Phone Number: s it okay to text you? [] Yes[] No

Victim’s Representative Signature Date

(*) If you participate in the Secretary of State’s Address Confidentiality Program “Safe at Home”, please use the post
office box address given to you. For more information call (877) 767-6446.
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ACKNOWLEDGEMENT OF COMPLETED FORM

A copy of the completed form shall be given to the victim or victim’s representative.

On (Date), a copy of this form was given to the:
g Victim: (Name)

Victim’'s Representative (Name)
P

Official's Name:

Official's Title & Agency:

Email Address: Phone Number:

Official's Signature Date

l, , (Victim/Victim's Representative) acknowledge that |

was given this form on (Date) by the individual listed above.

_h i -“ FOR PROSECUTION USE ONLY

POST-CONVICTION NOTIFICATION (Complete if applicable)

l, (Name) have informed

the custodial agency of the victim's/victim's representative name and identifying information, to
allow the custodial agency to notify the victim/victim’'s representative of the victim’'s post-

conviction rights and related post-conviction information.

Prosecutor’s Signature Date

PRINT
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O Const | Sec. 10a Rights of victims of crimes, OH CONST Art. I, 8 10a

Baldwin’s Ohio Revised Code Annotated
|
[Constitution of the State of Ohio
[Article I. Bill of Rights (Refs & Annos)

OH Const. Art. I, § 10a

O Const I Sec. 10a Rights of victims of crimes

Currentness

(A) To secure for victims justice and due process throughout the criminal and juvenile justice systems, a victim shall have the
following rights, which shall be protected in a manner no less vigorous than the rights afforded to the accused:

(1) to be treated with fairness and respect for the victim’s safety, dignity and privacy;

(2) upon request, to reasonable and timely notice of all public proceedings involving the criminal offense or delinquent act
against the victim, and to be present at all such proceedings;

(3) to be heard in any public proceeding involving release, plea, sentencing, disposition, or parole, or in any public
proceeding in which a right of the victim is implicated;

(4) to reasonable protection from the accused or any person acting on behalf of the accused,;

(5) upon request, to reasonable notice of any release or escape of the accused;

(6) except as authorized by section 10 of Article | of this constitution, to refuse an interview, deposition, or other discovery
request made by the accused or any person acting on behalf of the accused;

(7) to full and timely restitution from the person who committed the criminal offense or delinquent act against the victim;

(8) to proceedings free from unreasonable delay and a prompt conclusion of the case;

Domestic Violence - Page 39


https://www.westlaw.com/Browse/Home/StatutesCourtRules/OhioStatutesCourtRules?transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/OhioStatutesCourtRules?guid=N841506405DD111DB8852FC25F2F5B472&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Browse/Home/StatutesCourtRules/OhioStatutesCourtRules?guid=N843CB2805DD111DB8852FC25F2F5B472&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)&rs=clbt1.0&vr=3.0
https://www.westlaw.com/Link/Document/FullText?findType=l&cite=lk(OHCNARTIR)&originatingDoc=NAFB91720C58311E7A542884314C00669&refType=CM&sourceCite=OH+Const.+Art.+I%2c+%c2%a7+10a&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&pubNum=1000261&contextData=(sc.History*oc.DocLink)
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000261&cite=OHCNARTIS10&originatingDoc=NAFB91720C58311E7A542884314C00669&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)

O Const | Sec. 10a Rights of victims of crimes, OH CONST Art. I, 8 10a

(9) upon request, to confer with the attorney for the government; and

(10) to be informed, in writing, of all rights enumerated in this section.

(B) The victim, the attorney for the government upon request of the victim, or the victim’s other lawful representative, in any
proceeding involving the criminal offense or delinquent act against the victim or in which the victim’s rights are implicated,
may assert the rights enumerated in this section and any other right afforded to the victim by law. If the relief sought is
denied, the victim or the victim’s lawful representative may petition the court of appeals for the applicable district, which
shall promptly consider and decide the petition.

(C) This section does not create any cause of action for damages or compensation against the state, any political subdivision
of the state, any officer, employee, or agent of the state or of any political subdivision, or any officer of the court.

(D) As used in this section, “victim” means a person against whom the criminal offense or delinquent act is committed or
who is directly and proximately harmed by the commission of the offense or act. The term “victim” does not include the
accused or a person whom the court finds would not act in the best interests of a deceased, incompetent, minor, or
incapacitated victim.

(E) All provisions of this section shall be self-executing and severable, and shall supersede all conflicting state laws.

(F) This section shall take effect ninety days after the election at which it was approved.

CREDIT(S)

(Adopted by initiative petition, eff. 2-5-18)

Notes of Decisions (21)

Const. Art. |, 8§ 10a, OH CONST Art. I, 8 10a
Current through File 12 of the 135th General Assembly (2023-2024).

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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OBERLIN MUNICIPAL COURT
OBERLIN, OHIO

STATE OF OHIO CASE NO.  23CRB00369
PLAINTIFF

VS.

BRITTNEY E. BENNETT NOTICE OF FILING: MOTION TO

MODIFY TEMPORARY
PROTECTION ORDER
DEFENDANT

November 30, 2023

Defendant filed a Motion to Modify Temporary Protection Order. A Temporary
Protection Order was issued on September 6, 2023, by a judge assigned for that date by
the Ohio Supreme Court. The judge found that the safety and protection of the alleged
victim and a juvenile may be impaired by the presence of the Defendant.

The motion is silent as to citations of authority as set forth in the Criminal Rules of
Procedure. Pursuant to Criminal Rule 47 a motion must state with particularity the grounds upon
which it is made and shall set forth the relief or order sought. It shall also be supported by a
memorandum containing citations of authority.

The participants in this case will take notice of the following with regard to the
duration of a protection order:

R.C. 2919.26 provides in part that (E)(2) a protection order is effective until the
occurrence of either of the following: (a) The disposition of the case or (b) The
issuance of a protection order or the approval of a consent agreement under R.C.
3113.31 arising out of the same “activities” as those that were the basis of the
complaint upon which the order is based.

There is no mention in R.C. 2919.26 of authority given the municipal court to
modify or terminate the protection order other than for the reasons set forth above.

The state legislature has provided for modification of the protection order by the
Common Pleas Court after a case has been bound over to the Common Pleas Court but
has not provided the same authority to the Municipal Court. R.C. 2919.26(D)(4)
specifically permits the Common Pleas Court to modify the order.

The legislature has also made provision for modification of Civil Protection
Orders. R.C. 3113.31(E)(8) provides that a civil protection order may be modified and
the statute provides guidelines for the Common Pleas Court to modify the order in
3113.31(E)(8)(c)(i)-(xii).
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The state legislature has made a provision for the modification of the terms of a
protection order by the Common Pleas Court. The state legislature has provided that a
protected person may petition the Common Pleas Court for a protection order or consent
agreement thus permitting the participants to cause the termination of a protection order
in the municipal court. The Common Pleas Court is equipped with staff [Magistrates] and
resources to properly address issues regarding visitation and varying degrees of contact
with protected persons and jurisdiction up to 5 years.

The Municipal Court jurisdiction is limited to the life of the case in the Municipal
Court which should almost never exceed 6 months according to the Ohio Rules of
Superintendence. There appears no provision in the Revised Code to modify or terminate
a Domestic Violence Protection Order.

This case is scheduled for telephone pretrial on February 22, 2024. The court
would consider advancing the pretrial date and the trial date to bring the case to
conclusion at an earlier date. When the case is concluded the protection order terminates
by law.

In the alternative, if the parties are interested in “modifying” the protection order
they may approach the Common Pleas Court for a consent agreement and if that
protection order issued due to the same “activities” as those that were the basis of the
complaint upon which the order in this case is based, the protection order in this case will
terminate by law.

JUDGE
Copy to Prosecutor
Copy to Legal Advocate
Copy to Attorney for Defendant
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Oberlin Municipal Court
Oberlin, Ohio
Case N0.16CRB00929
State of Ohio
Plaintiff
VS.

DENISE D. COLLINS
Defendant Decision and Entry

A bench trial was held on February 8, 2017. The Defendant Denise D.
Collins was charged with Domestic Violence, Resisting Arrest and
Obstructing Official Business. The alleged victim is Randy Feakins who is
Ms. Collins’ live in boyfriend. Mr. Feakins and Ms. Collins reside together
in a house that is owned by both of them.

The facts of the case are unusual. The Sheriff was not called to the
scene but to a location off-site. Both Mr. Feakins and Ms. Collins testified.
A Lorain County Sheriff Deputy also testified. The court finds the testimony
of Denise Collins credible. The court finds the testimony of Randy Feakins
not credible. Mr. Feakins’ testimony on the witness stand was substantially
and markedly inconsistent with his written statement and the court also finds
based upon his appearance upon the stand; his manner of testifying; the
reasonableness of the testimony; the opportunity he had to see, hear and
know the things concerning which he testified; his accuracy of memory;
frankness or lack of it; intelligence; interest and bias, if any; together with all
the facts and circumstances surrounding the testimony that his testimony is
not credible and the court gives little weight to most of his testimony.

Mr. Feakins alleged in a written statement to the Lorain County
Sheriff that “We were in the sun room about 5 feet apart. She came at me
like she was going to hit me. | grabbed [her] wrist. She was yelling very
loud. At some point we were on the floor. | tried to calm her and restrain her
at the same time. At some point she cut my lip and left ear. There was blood
running down my face on her and myself. She calmed enough. I let her go. |
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went to the bathroom, cleaned myself up, took pictures and left the house,
went down the street and called 911.”

Mr. Feakins testimony on the stand under oath was that Mr. Collins
came after him and scratched him and only then did he take her to the
ground. Mr. Feakins is 6°4” tall [his weight was not described in testimony
but observing him in the courtroom he is not slightly built]. Ms. Collins is
5’5" [her weight was not described in testimony but observing her in the
courtroom she is slightly built].

Mr. Feakins testified that he is friends with many members of law
enforcement. Mr. Feakins is a firefighter for Carlisle Township, Ohio.
Apparently he knows a sheriff deputy so well that he was able to contact the
deputy while the deputy was engaged in his duties making a traffic stop and
the deputy answered Mr. Feakins’ call while engaged in his duties. The
deputy apparently advised Mr. Feakins to call 911. After calling 911 Mr.
Feakins met with a Lorain County Sheriff deputy and the deputy proceeded
to the jointly owned house.

When the deputy arrived at the house the deputy and another deputy
attempted to gain entry into the house to speak with Ms. Collins. Ms. Collins
was apprehensive in opening the door for the deputies and attempted to have
a conversation with the deputies while she remained in the house. This was
not satisfactory with the deputies and they continued to seek entry into the
house. While speaking with Ms. Collins through the door Ms. Collins told
the deputies that she had been hit in the face. The deputies did not engage in
any conversation with Ms. Collins about her injury and instead continued to
attempt to gain entry to the house.

After their efforts to gain entry to the house were frustrated the
deputies called Mr. Feakins to assist them in gaining entry into the house.
Mr. Feakins arrived and Ms. Collins had dead-bolted herself in the home.
With armed deputies and the person who had punched her in the head [Mr.
Feakins] attempting to gain entry Ms. Collins continued to stand her ground
and not open the door.

The deputy then telephoned the deputy’s supervisor and asked if they
could [should] break the door down. The supervisor did not approve of the
deputies breaking the door down [there is no evidence or indication that a
warrant was requested or obtained and no evidence of exigent
circumstances] and a discussion was then had with the supervisor if it would
be okay if Mr. Feakins would break the door down to make an arrest since
Mr. Feakins is an owner of the house. It was determined that would be the
course of action.
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Mr. Feakins then broke the door down and the deputies without a
warrant entered and Ms. Collins was immediately placed under arrest
without discussion or conversation about Ms. Collins’ side to the story. Ms.
Collins was taken to jail on a no bond hold. Pictures of Ms. Collins while in
her jail uniform clearly show a bruise to Ms. Collins face consistent with her
testimony that she had been punched or struck in the face. After she was
arrested Ms. Collins was never asked by the deputy to make a statement or
explain her side of the story. It is unclear whether jail staff tended to Ms.
Collins’ injury. When asked why Ms. Collins was never given an
opportunity to tell her side of the story after she was in custody the deputy
testified to the effect that “usually once a person is given Miranda they do
not want to say anything.”

The court finds that the more likely scenario is that Mr. Feakins and
Ms. Collins were having an argument. During the course of the argument
Mr. Feakins pinned Ms. Collins on the floor. Ms. Collins also sustained a
large bruise to her side near her abdomen which further bolsters Ms. Collins’
testimony that Mr. Feakins had her pinned down with the knee of his 6°4”
frame on her 5°5” body. In self defense Ms. Collins scratched Mr. Feakins
in an attempt to break loose. As soon as Mr. Feakins realized that he was
bleeding he “let her go” and tended to his own injury. At some time during
the argument Mr. Feakins punched or smacked Ms. Collins in the face
causing injury to her face. Mr. Feakins then left the house, went to an off-
site location and called his deputy friend for advice. The deputy and Mr.
Feakins discussed the course of action to take which resulted in calling 911
and pursuing the arrest of Ms. Collins.

With regard to each charge the court finds as follows:

Domestic Violence
The court finds any injury sustained by Mr. Feakins was a result of
self-defense by Ms. Collins. Ms. Collins is found not guilty of the charge of
Domestic Violence.

Resisting Arrest
The testimony of Ms. Collins is credible. Ms. Collins was in a small
kitchen area in her home. The door of the home was kicked down by the
person who earlier that day had punched her in the face. Ms. Collins was
fearful, isolated and alone. The officers were armed and trained. Ms. Collins
Is 5’5 and of slight build and had just suffered an injury to her face. The
court finds Ms. Collins not guilty of the charge of Resisting Arrest.
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Obstructing Official Business
The court is uncertain what the basis is for the Obstructing Official
Business charge. A review of Ohio law makes it clear that the general rule is
that refusing to open a door for a police officer is not obstructing official
business. See State v Vitantonio 2013-Ohio-4100. The court can find no
evidence in the record to support this charge. Ms. Collins is found not guilty
of the charge of Obstructing Official Business.

February 9, 2017

Judge
Copy to Prosecutor
Copy to Attorney Walsh
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Synopsis

Background: In two trials tried jointly from the bench,

defendant was convicted in the Court of Common Pleas,

Cuyahoga County, No. CR-20-651674-A of two counts of

domestic violence, and convicted in the Court of

Common Pleas, CR-20-655568-A, of two counts of [2]
domestic violence and one count of felonious assault.

Defendant appealed. The Court of Appeals, F209
N.E.3d 883, affirmed in part , reversed in part, and
remanded. The State sought reconsideration, which was
denied. The State appealed.

Holdings: The Supreme Court, Fischer, J., held that:

' the primary purpose of victim’s statements to
responding police officer was to tell her account of
incident, and not to aid in an ongoing emergency, and
thus the statements were testimonial in nature, and

21 the primary purpose of victim’s statements to [3]
emergency medical technicians (EMTSs) was to receive

medical care, and thus the statements were nontestimonial

in nature.

Reversed and remanded.
Deters, J., filed an opinion concurring in part and
dissenting in part in which Kennedy, C.J., and DeWine,

J., joined.

Procedural Posture(s): Appellate Review; Pre-Trial
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West Headnotes (8)

Criminal Lawg=0Out-of-court statements and
hearsay in general

The key question for determining whether a
Confrontation Clause violation has occurred is
whether an out-of-court statement is testimonial;
if a statement is testimonial, its admission into
evidence will violate the defendant’s right to
confrontation if the defendant does not have an
opportunity to cross-examine the declarant. U.S.
Const. Amend. 6.

Criminal Law@=0Out-of-court statements and
hearsay in general

Statements are nontestimonial for Confrontation
Clause purposes when made in the course of
police interrogation under circumstances
objectively indicating that the primary purpose
of the interrogation is to enable police assistance
to meet an ongoing emergency. U.S. Const.
Amend. 6.

Criminal Lawé&=0ut-of-court statements and
hearsay in general

Statements are testimonial for Confrontation
Clause purposes when the circumstances
objectively indicate that there is no ongoing
emergency, and that the primary purpose of the
interrogation is to establish or prove past events
potentially relevant to later criminal prosecution.
U.S. Const. Amend. 6.
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[4]

[5]

[6]

[7]

Criminal Lawé&=0ut-of-court statements and
hearsay in general

When determining whether statements made
during an interrogation were testimonial or
nontestimonial under the Confrontation Clause,
the most important factor in informing the
primary purpose of an interrogation in a
domestic-violence case is whether the statement
was made during an ongoing emergency, or
whether there was a continuing threat to the
victim. U.S. Const. Amend. 6.

Criminal Law@=0ut-of-court statements and
hearsay in general

A conversation that begins as an interrogation to
determine the need for emergency services,
which would be nontestimonial in nature under
the Confrontation Clause, may evolve into a
testimonial statement once the purpose of
rendering emergency assistance has been
achieved. U.S. Const. Amend. 6.

Criminal Law&=0ut-of-court statements and
hearsay in general

When a court must determine whether the
Confrontation Clause bars the admission of a
statement at trial, it should determine the
primary purpose of the interrogation by
objectively evaluating the statements and actions
of the parties to the encounter, in light of the
circumstances in which the interrogation occurs.
U.S. Const. Amend. 6.

Criminal Law&=0ut-of-court statements and
hearsay in general

WESTLAW

[8]

The primary purpose of victim’s statements to
responding police officer, in which victim
identified defendant as her assailant and
described what he had done, was to tell her
account of incident, and not to aid in an ongoing
emergency, and thus the statements were
testimonial in nature and admission of the
statements through the playing of officer’s body
camera footage, without an opportunity to
cross-examine victim, violated the
Confrontation Clause, in prosecution for
domestic violence; by the time police began
questioning victim she was no longer acting to
secure protection or medical care, as she was
already in an ambulance and was receiving
medical care, the scene was calm, and officer’s
questions were directed to investigating what
had happened and were not necessary to be able
to resolve a present emergency. U.S. Const.

Amend. 6; F]Ohio Rev. Code Ann. § 2919.25.

Criminal Law&=0ut-of-court statements and
hearsay in general

The primary purpose of victim’s statements to
emergency medical technicians (EMTS), in
which victim identified defendant as her
assailant and described what he had done, was to
receive medical care, and thus the statements
were nontestimonial in nature and admission of
the statements through the playing of officer’s
body camera footage, without an opportunity to
cross-examine victim, did not violate the
Confrontation Clause, during domestic violence
prosecution; victim was actively receiving
medical care when her statements were captured
by officer’s body camera, and every statement
victim made in response to questioning from
EMTSs was for the primary purpose of receiving
medical care and not for creating a record for

use at trial. U.S. Const. Amend. 6; F]Ohio Rev.
Code Ann. § 2919.25.
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Opinion

Fischer, J., authored the opinion of the court, which
Donnelly, Stewart, and Brunner, JJ., joined. Deters, J.,
concurred in part and dissented in part, with an opinion
joined by Kennedy, C.J., and DeWine, J.

Fischer, J.

*1 {11} We examine in this case whether the admission
at trial of statements made by a domestic-violence victim,
B.B., that were captured by a law-enforcement officer’s
body camera violated appellee Garry Smith’s right to
confrontation. As explained below, we conclude that
B.B.’s statements made to EMTs that were captured on
the body-camera video were nontestimonial; however, we
conclude that all B.B.’s statements made to Police Officer
Brian Soucek were testimonial because those statements
were not given to assist the officer in responding to an
ongoing emergency situation but rather, to further the
officer’s investigation of a crime that had already
occurred. We therefore reverse the judgment of the Eighth
District Court of Appeals as it pertains to Smith’s
convictions for the March 21, 2020 incident, and we
remand the case to the Eighth District to determine
whether any of the statements B.B. made in response to

the EMTs’ questions (i.e., the nontestimonial statements)
were inadmissible hearsay, to conduct a harmless-error
analysis, and to address Smith’s third, fourth, and fifth
assignments of error relating to the March 21, 2020
incident, as necessary.

I. BACKGROUND

A. Pre-Trial

{ 12} In November 2020, Smith was indicted on two

counts of domestic violence in violation of F] R.C.
2919.25(A), a fourth-degree felony, with one
pregnant-victim specification under R.C. 2941.1423, for
an incident that occurred on March 21, 2020, in which
Smith allegedly assaulted his pregnant fiancé, B.B. See
State v. Smith, Cuyahoga C.P. No. CR-20-651674-A.
Smith pleaded not guilty to the charges.

{13} Smith filed a motion in limine seeking to preclude
the State from introducing B.B.’s statements that were
recorded by police officers’ body cameras without having
B.B. testify at his criminal trial. Smith argued that such
evidence would constitute hearsay and prevent him from
being able to cross-examine B.B., thus violating his right
to confrontation. The State informed the trial court that it
had subpoenaed B.B. and intended to call her as a
witness. The State acknowledged that if B.B. failed to
appear at trial, then there could be hearsay and
confrontation issues concerning B.B.’s statements that
were recorded by the officers” body cameras, but the State
argued that B.B.’s statements would fall under various
hearsay exceptions. The trial court initially denied
Smith’s motion in limine but reserved its final ruling until
the evidence was introduced at trial.

B. Trial
{ 1 4} Smith waived his right to a jury trial and the

matter proceeded to a bench trial.* B.B. failed to appear,
and the State tried its case without her.

1. The State’s Case-in-Chief

*2 { 15} The State called two witnesses to testify about
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the March 21, 2020 incident: Detective William
Cunningham and Officer Soucek, both of the Cleveland
Division of Police. Detective Cunningham investigated
the incident. He tried numerous times to speak with B.B.
about the incident but was unable to get in touch with her.
Detective Cunningham identified B.B.’s medical records
and photos of B.B.’s injuries that were taken while she
was being treated at the hospital as the ones he had
obtained using a search warrant.

{ 1 6} Officer Soucek was the responding officer to the
call for an assaulted female, and his body camera captured
B.B.’s statements and demeanor on the night of the
incident. Before Officer Soucek testified, Smith
challenged the admission of the officer’s body-camera
video into evidence on confrontation grounds. The trial
court acknowledged the objection but did not rule on it at
that time.

{17} The State proceeded to examine Officer Soucek,
who at the time of trial had been a patrol officer for 11
years. He testified that on the evening of March 21, 2020,
he and his partner received a dispatch call to a home “for
a female assaulted.” He activated his body camera and
arrived at the scene within a few minutes of the dispatch.

{ 1 8 The State then played Officer Soucek’s
body-camera video, starting it at the 12-second mark,
which showed Officer Soucek arriving on the scene.
Smith renewed his objection to the State’s use of the
body-camera video, on the ground that it violated his right
to confrontation. The trial court again noted the objection
but did not rule on it.

{ 1 9} The State skipped to the 1:02 mark of the
body-camera video, which showed Officer Soucek
entering an ambulance. The footage between the
12-second mark and the 1:02 mark captured a relatively
calm scene. As Officer Soucek arrived, two EMTs walked
with a woman from the front porch of a house to an
ambulance. And as Office Soucek approached the
ambulance, a witness spoke to Officer Soucek’s partner
outside the ambulance; the witness was explaining that
she had “called EMS because [B.B.] came on [her]
doorstep.”

{ 110} Officer Soucek entered the ambulance and saw a
woman, whom he identified as the victim, B.B., being
treated by two EMTs. Officer Soucek asked B.B., “So
what happened?” Over Smith’s objection, Officer Soucek
testified about B.B.’s statement, relaying that B.B. told
him that her fiancé had beaten her up because she had had
an argument with his niece and that her fiancé had ripped
out her hair.

{ 1 11} The State asked Officer Soucek, “Specifically,
what else?” But then the State immediately said, “That’s
all right, I’ll just hit play.”

{112} On the body-camera video, Officer Soucek next
asked B.B., “Do you live with him?” B.B. replied, “We
do live together.” One of the EMTs then asked B.B., “Is
this your niece here? She said you’re five months
pregnant? Does that sound about right? Did you take any
kicks or punches or anything to the stomach?” B.B.
answered, “To my knee, to my chest, to my stomach. | no
longer feel my baby moving.”

{ 7 13} While an EMT was asking B.B. questions
concerning her physical condition, Officer Soucek had a
conversation with his partner, who was standing to his
left, outside the ambulance and off camera. Officer
Soucek asked his partner, “Did it happen here?” His
partner responded, “The niece said that [B.B.] wouldn’t
tell her anything, she just showed up at her house and
knocked on her door and that [B.B.] lives in East
Cleveland and that [the niece] doesn’t know him at all.”
Upon receiving this information, Officer Soucek initiated
the following exchange:

*3 Officer: Where did this happen at?
B.B.: Outside.

Officer: Outside where?

EMT: In front of this house here?

B.B.: It happened there down the street.
Officer: On the street?

B.B.: Yeah.

Officer: Do you live over here?

B.B.: No. We were on our way to her house, but it
didn’t happen in her house.

Officer: But it happened down the street here?

B.B.: We had an argument and, you know, we were all,
we were drinking. I’'m not even supposed to be
drinking.

Officer: So, it happened in the car?
B.B.: Outside the car.

Officer: So, is he still in the area, or did he drive away?

Domestic Violence - Page 50



State v. Smith, --- N.E.3d ---- (2024)
2024-0Ohio-5745

B.B.: No. He drove way. He left.

Following that exchange, Officer Soucek asked B.B. for
her Social Security number, her name, and her date of
birth.

{ 114} The State paused the video at the 3:04 mark, and
Officer Soucek testified about B.B.’s injuries, noting her
swollen face and eye and “little spots of blood and glue”
where her hair had been ripped out. He described B.B.’s
clothing as disheveled, ripped, and dirty and stated that it
appeared to him “that she [had been] in a fight.”

{ 1 15} The State continued to play the body-camera
video. On the video, Officer Soucek asked B.B. for her
fiancé’s name. B.B. answered, “Garry Smith ... two r’s.”
During this exchange, the EMTSs told B.B. that she could
keep talking but that they needed her to lie down on the
gurney. While the EMTs moved B.B. from her seated
position in the ambulance to lie down on the gurney,
Officer Soucek continued questioning B.B., and she
provided him with Smith’s date of birth and the address
where she lived with Smith. Officer Soucek told his
partner to “call the boss for photos.”

{ 116} Meanwhile, the EMTSs continued to provide care
to B.B. One EMT asked B.B. whether Smith had ripped
out her hair, and B.B. confirmed that he had. The other
EMT told B.B. that he was going to put her on a heart-rate
monitor because her heart was beating so fast.

{ 1 17} After B.B. answered an EMT’s question
concerning her health insurance, Officer Soucek asked
B.B. how far along she was in her pregnancy. B.B.
responded that she was five months pregnant and that
Smith was the father. One EMT followed up Officer
Soucek’s question by asking B.B. the due date of her
baby. She told him that her baby was due in July. Officer
Soucek then asked B.B. whether she and Smith had other
children together. B.B. responded that they did not.

{ 1 18} After a discussion between the officers and the
EMTs concerning where B.B. would be transported to
receive further medical care, one EMT tried to confirm
with B.B. that she had said she had been smoking and
drinking; as the EMT proceeded to ask B.B. a follow-up
question about her reported substance use, she shushed
him. The EMT who asked B.B. those questions looked at
Officer Soucek and B.B. shushed him again. The EMT
then asked B.B. whether she had taken any drugs. B.B., in
a hushed tone, replied, “l snorted cocaine. ... When he
beat me up, I... | snorted a couple lines of cocaine.” The
EMT explained that the question was asked to better
understand why her heart rate was so high.

*4 { 1 19} While one EMT prepared the equipment to
monitor B.B.’s heart rate, the other EMT asked B.B. how
many times she had been pregnant, and B.B. responded to
his questions. Officer Soucek then inquired more about
the incident:

Officer: Can you tell me exactly what he did at the car?

B.B.: He punched me in my face and other people were
trying to break it up and he pushed everybody away.
He threatened to shoot me and said he would kill me.
He was also intoxicated. Very intoxicated.

Officer: And he ripped out your hair?

B.B.: He ripped out my hair. This is what he did to me.
He kneed me to the face, the chest, stomach.

The EMT who had prepared the heart-rate-monitoring
equipment interrupted B.B. to connect the equipment to
her, but he informed B.B. that she could keep talking to
Officer Soucek. The officer then continued questioning
B.B.:

Officer: He kneed you in the stomach?
B.B.: Yes.

EMT: You’re feeling no movement from the baby,
right?

B.B.: No movement. And it was moving until this
incident happened.

{120} The State played the body-camera video until the
end of this exchange, stopping it at the 6:42 mark. The
State did not play the remainder of the video for “judicial
economy” reasons. The remainder of the video shows the
EMTs continuing to provide B.B. with medical care and
Officer Soucek asking B.B. for a phone number where he
could reach her. Officer Soucek left the ambulance to
speak with B.B.’s family member who had called 9-1-1,
telling her that B.B.’s assailant had “beat her up pretty
good.” As the ambulance drove away, Officer Soucek’s
partner informed him that their boss was coming to the
scene to take photographs but that since the ambulance
had left, they would all meet at the hospital. At trial,
Officer Soucek confirmed that his body-camera video was
a fair and accurate depiction of what he saw that night.

{ T 21} Officer Soucek testified that he and his
supervisor met B.B. at the hospital to take photographs
for “the domestic violence part of the report.” Over
Smith’s objection, the State asked Officer Soucek whether
B.B. had “indicated on the body cam footage that [Smith
had] threatened to Kill her, threatened to shoot her,” to
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which Officer Soucek replied, “Yes.” Officer Soucek
further testified, again over Smith’s objection, that B.B.
had told him that Smith possessed a weapon and that
Smith had assaulted her previously.

{ 1 22} At the close of the evidence, Smith’s counsel
again objected to admission of the body-camera video
into evidence, on the ground it violated Smith’s right to
confrontation. The trial court overruled the objection,
explaining that B.B.’s statements on the video were
nontestimonial and were being “admitted under an excited
utterance hearsay exception.”

2. The Defense

{ 1 23} Smith testified in his own defense at trial.
Regarding the March 21, 2020 incident, he denied hitting
B.B. He maintained that when he left home that night,
B.B. was “fine.” And he suggested that B.B. had accused
him of attacking her as a means of getting back at him
because she thought he had cheated on her.

{ 1 24} During cross-examination, Smith acknowledged
that he and B.B. had children together. Smith testified,
“We say we married because we been together so long.
We been together since 2002.”

*5 { { 25} At the trial’s conclusion, the court found
Smith guilty as charged and sentenced him accordingly.

C. Appeal to the Eighth District Court of Appeals

{1 26} FSmith appealed his convictions to the Eighth
District. 2023-Ohio-603, 209 N.E.3d 883, 1 71 (8th Dist.).
He argued that the admission of Officer Soucek’s
body-camera video into evidence violated his right to
confront witnesses against him and that the statements
made in the video were inadmissible hearsay. Smith also
challenged the manifest weight of the evidence of his
conviction.

{127} The State argued that B.B.’s statements captured
on Officer Soucek’s body-camera video should be
considered nontestimonial and admissible hearsay
because they were made during a police interrogation
under circumstances that indicated that the primary
purpose of the interrogation was to respond to an ongoing
emergency. The State argued that the statements captured
on the body-camera video were admissible as

present-sense impressions or as excited utterances.

{ 128} The appellate court concluded that the totality of
the circumstances surrounding Officer  Soucek’s
interrogation of B.B. demonstrated that the primary
purpose of B.B.’s statements to the police—statements in
which B.B. identified Smith as her assailant and described
what he had done to her—was to provide an account of
the assault that had allegedly occurred (i.e., to document
past events for purposes of a later criminal investigation
or prosecution) and that the statements were therefore

testimonial. F Id. at 1 93. The appellate court thus
concluded that the admission of all B.B.’s statements that
were captured on the body-camera video violated Smith’s

confrontation rights. Fld. at 1 101.

{ T 29} Because its decision regarding Smith’s
confrontation-rights challenge was dispositive, the court
of appeals did not consider Smith’s challenge to the trial
court’s admission of B.B.’s statements on hearsay
grounds or his challenge regarding the weight of the

evidence for the March 2020 offenses.? F:|159 Ohio St.3d
150, 2020-0Ohio-603, 149 N.E.3d 469 at § 112 (8th Dist.).
The court of appeals reversed the trial court’s judgment as
to the March 2020 incident, vacated Smith’s convictions
related to that incident, and remanded the case to the trial
court for a new trial on the charges in Cuyahoga C.P. No.

CR-20-651674-A. F] 159  Ohio  St3d 150,
2020-Ohio-603, 149 N.E.3d 469 at { 143 (8th Dist.).

*6 { 1 30} The State moved for reconsideration and en
banc consideration. The Eighth District denied the State’s
motions.

D. The State’s Appeal to this Court

{ 1 31} The State appealed to this court. We accepted
jurisdiction over the State’s sole proposition of law:

The primary purpose of the
statements from a domestic
violence victim were not intended
as substitutes for trial testimony but
rather to meet an ongoing
emergency. The arrival of the
police and the fact that the suspect
was not on scene did not render the
victim’s statements testimonial.
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See 2024-Ohio-163.

1. LAW

{ 1 32} We consider whether the admission at Smith’s
criminal trial of B.B.’s statements made to the EMTs and
to Officer Soucek as captured on Officer Soucek’s
body-camera video violated Smith’s rights under the
Confrontation Clause of the Sixth Amendment to the
United States Constitution. We review this issue of law de

novo. See F]State v. McKelton, 148 Ohio St.3d 261,
2016-Ohio-5735, 70 N.E.3d 508, § 172.

17 9 33} The Sixth Amendment provides that “[i]n all
criminal prosecutions, the accused shall enjoy the right ...
to be confronted with the witnesses against him.” In

FAcrawford v. Washington, 541 U.S. 36, 124 S.Ct. 1354,
158 L.Ed.2d 177 (2004), the United States Supreme Court
explained that the key question for determining whether a
Confrontation Clause violation has occurred is whether an

out-of-court statement is “testimonial.” F]Id. at 59, 68,
124 S.Ct. 1354, If a statement is testimonial, its admission
into evidence will violate the defendant’s right to
confrontation if the defendant does not have an

opportunity to cross-examine the declarant. F] Id. at
53-56, 124 S.Ct. 1354,

21 Blf 9 34} To determine whether a statement is

testimonial, courts must look to post- F] Crawford
decisions to ascertain whether the statement bears indicia
of certain factors that would make it testimonial.
“Statements are nontestimonial when made in the course
of police interrogation under circumstances objectively
indicating that the primary purpose of the interrogation is
to enable police assistance to meet an ongoing

emergency.” F]Davis v. Washington, 547 U.S. 813, 822,
126 S.Ct. 2266, 165 L.Ed.2d 224 (2006). Statements are
“testimonial when the circumstances objectively indicate
that there is no such ongoing emergency, and that the
primary purpose of the interrogation is to establish or
prove past events potentially relevant to later criminal

prosecution.” I—1d. For example, the primary purpose of
a testimonial statement is to create an out-of-court
substitute for trial testimony. F]Ohio v. Clark, 576 U.S.
237, 245, 135 S.Ct. 2173, 192 L.Ed.2d 306 (2015). That
primary purpose must be measured objectively by the trial
court, accounting for the perspectives of the interrogator
and the declarant. F]Michigan v. Bryant, 562 U.S. 344,
367-368, 131 S.Ct. 1143, 179 L.Ed.2d 93 (2011).

WESTLAW

(41 BIf q 35} The most important factor in informing the
primary  purpose of an interrogation in a
domestic-violence case is whether the statement was
made during an ongoing emergency, i.e., whether there

was a continuing threat to the victim. See "—id. at 363,
131 S.Ct. 1143. This is because domestic-violence cases
“often have a narrower zone of potential victims than

cases involving threats to public safety.” Id. A
conversation that begins as an interrogation to determine
the need for emergency services may evolve into a
testimonial statement once the purpose of rendering

emergency assistance has been achieved. F]Davis at 828,
126 S.Ct. 2266.

*7 { 1 36} Examining two domestic-violence cases in
Davis, the United States Supreme Court held that the

statements the victim in F]Davis made to police during a
9-1-1 call were nontestimonial on several grounds,
including that the victim “was ‘speaking about events as
they were actually happening, rather than “describ[ing]
past events,” * that there was an ongoing emergency, that
the ‘elicited statements were necessary to be able to
resolve the present emergency,” and that the statements
were not formal.” (Emphasis and brackets added in

FjDavis.) F]Bryant at 356-357, 131 S.Ct. 1143, quoting

F]Davis at 827, 126 S.Ct. 2266, quoting F]Lilly V.
Virginia, 527 U.S. 116, 137, 119 S.Ct. 1887, 144 L.Ed.2d
117 (1999) (plurality opinion). And in Indiana v.
Hammon, the second domestic-violence case resolved in

F]Davis, the Supreme Court held that statements the
victim made to police from inside her home while her
abuser was still present but was relegated to another room
were “ “part of an investigation into possibly criminal past

conduct.” ” F]Bryant at 357, 131 S.Ct. 1143, quoting

FjDavis at 829, 126 S.Ct. 2266. The Supreme Court
found that there was “ ‘no emergency in progress,
because the officer questioning the victim “ ‘was not
seeking to determine ... “what is happening,” but rather

“what happened.” * ” F:Ild., quoting F]Davis at 830,
126 S.Ct. 2266. Because the victim’s statements “ ‘were
neither a cry for help nor the provision of information
enabling officers immediately to end a threatening
situation,” ” the Supreme Court held that those statements

were testimonial. F]Id., quoting F]Davis at 832, 126
S.Ct. 2266.

{ 137} And in examining a case concerning a mortally

wounded victim in F]Bryant, the United States Supreme
Court reiterated the importance of ascertaining whether
the statements were made during an ongoing emergency:
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State v. Smith, --- N.E.3d ---- (2024)
2024-0Ohio-5745

“The existence of an ongoing emergency is relevant to
determining the primary purpose of the interrogation
because an emergency focuses the participants on
something other than ‘prov[ing] past events potentially
relevant to later criminal prosecution’ ” (brackets added in

FBryant), F9id,, 562 US. at 361, 131 S.Ct. 1143,

quoting F]Davis, 547 U.S. at 822, 126 S.Ct. 2266. The
Court emphasized that the existence of an ongoing
emergency must be “objectively assessed from the
perspectives of the parties to the interrogation at the time”

and “not with the benefit of hindsight.” F]Id. at 361, fn.
8, 131 S.Ct. 1143.

{ 1 38} Another factor that should be considered is the

degree of formality of the interrogation. F]Id. at 366,
131 S.Ct. 1143. The Supreme Court noted that the
questioning in F]Bryant occurred in a public area before
emergency services arrived, as opposed to at police
headquarters. F]Id. “The informality suggests that the
interrogators’ primary purpose was simply to address
what they perceived to be an ongoing emergency, and the
circumstances lacked any formality that would have
alerted [the witness] to or focused him on the possible

future prosecutorial use of his statements.” Fjld. at 377,
131 S.Ct. 1143.

{ 9 39} Additionally, courts should consider the
“statements and actions of both the declarant and

interrogators.” Id. at 367, 131 S.Ct. 1143. The
interaction between the interrogators and the witness
provides insight into how the witness believes his or her
statements will be used. See F]id. at 368-378, 131 S.Ct.
1143; see also F] id. at 378-379, 131 S.Ct. 1143
(Thomas, J., concurring in the judgment); F]id. at

379-395, 131 S.Ct. 1143 (Scalia, J., dissenting); F]id. at
395-396, 131 S.Ct. 1143 (Ginsburg, J., dissenting).

Bl 9 40} Thus, “when a court must determine whether
the Confrontation Clause bars the admission of a
statement at trial, it should determine the ‘primary
purpose of the interrogation’ by objectively evaluating the
statements and actions of the parties to the encounter, in
light of the circumstances in which the interrogation

occurs.” F]Bryant, 562 U.S. at 370, 131 S.Ct. 1143.

I1. ANALYSIS

AMECT AR
¥YEL 'l.In".\'i

A. B.B.’s Statements to Officer Soucek Were
Testimonial

U1 q 41} To properly analyze the Confrontation Clause
issue presented here, we must look at the situation from
both Officer Soucek’s and B.B.’s perspectives to
determine whether the primary purpose of the officer’s
interrogation of the victim was to enable police to respond

to an ongoing emergency. See F]Bryant at 361, fn. 8,
131 S.Ct. 1143 (“The existence of an ongoing emergency
must be objectively assessed from the perspective of the
parties to the interrogation at the time, not with the benefit
of hindsight.”) Reviewing the facts of this case from
Officer Soucek’s perspective, we find no evidence of an
ongoing emergency when B.B. was responding to Officer
Soucek’s questions.

*8 { 1 42} Officer Soucek testified at trial that he had
received a dispatch call to respond to a female who had
been assaulted and that “as [he] arrived on the scene, the
female was already being escorted into the EMS wagon.”
Additionally, Officer Soucek’s body camera captured a
witness explaining to Officer Soucek’s partner that she
had “called EMS because [B.B.] came on [her] doorstep.”
The body-camera video captured a relatively calm scene
with one witness speaking to Officer Soucek’s partner
outside the ambulance and two EMTs walking with a
woman to an ambulance; there was no shouting, arguing,

or overall commotion. See F]Davis, 547 U.S. at 830, 126
S.Ct. 2266. So before his interrogation of B.B. began,
Officer Soucek (1) knew from his dispatcher that a female
had been assaulted, (2) heard from a witness that the
victim had arrived at the 9-1-1 caller’s home already
battered, and (3) observed the victim walk with EMTSs to
the ambulance where she began receiving medical care.
An objective assessment of this information demonstrates
that Officer Soucek knew that any active threat against
the victim, B.B., had been eliminated and that he was
investigating a situation in which a female had been
assaulted.

{ 1 43} It is true that “[a]n assessment of whether an
emergency that threatens the police and public is ongoing
cannot narrowly focus on whether the threat solely to the
first victim has been neutralized because the threat to the

first responders and public may continue,” F]Bryant, 562
U.S. at 363, 131 S.Ct. 1143. And generally, such an
assessment could not have occurred until Officer Soucek
ascertained what had happened to B.B. However, Officer
Soucek’s approach to interrogating B.B. confirms that he
did not believe that he was responding to an ongoing
emergency.

{ 1 44} At trial, Officer Soucek testified that he “began
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State v. Smith, --- N.E.3d ---- (2024)
2024-0Ohio-5745

to interview [B.B.] about the incident,” and he did so by
asking, “So what happened?” After B.B. confirmed that
she had been assaulted by her fiancé, whom she later
identified as Smith, Officer Soucek did not follow up with
questions that would allow him to further assess the
situation or determine whether Smith presented any
possible threat to his own safety or the safety of others,
such as by asking B.B. questions about Smith, where the
incident occurred, or whether Smith had a weapon.
Instead, Officer Soucek asked B.B., “Do you live with
him?”

{ 1 45} This follow-up question did nothing to establish
whether Smith presented a danger to others. And Officer
Soucek did not need to eliminate Smith as an ongoing
threat to B.B., because she was safe with Officer Soucek
and the EMTs in the ambulance. This question is relevant
only when an officer is considering whether to pursue an
arrest warrant or seek prosecution against a person, see
R.C. 2935.09, since a person can be charged with
domestic violence only if the victim is a family or

household member, see F]R.C. 2919.25. This question
had no bearing, at least in this case, on whether there was
an ongoing emergency.

{ 146} And while Officer Soucek eventually questioned
B.B. about Smith and the location of the attack, he did so
only after he received information from his partner that
the assault had not occurred inside the home from which
B.B. had just exited. There is no evidence in the record
that Officer Soucek or his partner sought more
information about Smith to ensure that he was not a threat
to others. Indeed, there is no evidence that Officer Soucek
or his partner called for backup or ordered a search for
Smith while B.B. was receiving medical care in the
ambulance. As demonstrated in the body-camera video,
no other officers arrived on the scene, and Officer Soucek
told his partner to call their supervisor only to photograph
B.B.’s injuries.

{ 1 47} The facts of this case demonstrate that Officer
Soucek had information that he was responding to a
female who had been assaulted and was being treated by
EMTs prior to his arrival at the scene, and his actions
demonstrate that he did not treat the assault on B.B. as an
ongoing emergency but rather, as an investigation into
past criminal conduct of B.B.’s assailant. As the United
States Supreme Court has stated, “the emergency is
relevant to the ‘primary purpose of the interrogation’
because of the effect it has on the parties’ purpose, not

because of its actual existence,” F]Bryant, 562 U.S. at
361, fn. 8, 131 S.Ct. 1143.

*9 { 1 48} And B.B. did not treat the situation as an

ongoing emergency, as demonstrated by her own
statements and actions. B.B. knew she was pregnant at the
time of the incident. She knew that Smith had hit her,
ripped out her hair, then drove away, leaving her near a
family member’s home. And after the fight, B.B. snorted
“a couple lines of cocaine” before her family member
called 9-1-1.

{ 11 49} The body-camera video demonstrates that B.B.
sought assistance from her family member and medical
attention from the EMTs before the police interrogation
began inside the ambulance. At no time does the
body-camera video show B.B. actively calling for help or
providing police with information that would indicate that
Smith was a continued threat to her or others. See

F]Davis, 547 U.S. at 828-832, 126 S.Ct. 2266. And while
B.B. had not informed Officer Soucek of the full extent of
the situation prior to the interrogation, it is apparent that
she or her family member had already discussed the
situation with the EMTSs, given the extent of their
questions during the first few minutes of the body-camera
video.

{ 150} B.B. knew that Smith was not a threat to her at
the time of the police interrogation. The body-camera
video shows that B.B. spoke to Officer Soucek about the
incident without reservation and that she was much more
hesitant to answer questions when it came to her own
criminal activity: B.B. shushed an EMT when he asked
her about the extent of her drug use. B.B.’s selective
disclosure of information and hesitancy to admit her own
criminal activity in front of a police officer demonstrates
that she had testimonial intent when she made statements

to the officer concerning the assault. See F]Davis at 830,
126 S.Ct. 2266 (“statements [made during] an official
interrogation are an obvious substitute for live testimony
because they do precisely what a witness does on direct
examination” [emphasis in original]). These facts
demonstrate that B.B.’s purpose in answering Officer
Soucek’s questions was not to aid in the officer’s
response to an ongoing emergency but rather, to tell her
account of the incident.

{ ¥ 51} Additionally, the formality of the encounter
between Officer Soucek and B.B. is far from the harried

9-1-1 call that was at issue in F]Davis. The interaction
between Officer Soucek and B.B. in this case more
closely resembles the interrogation in Hammon, in which
the officer interviewed the victim inside her home while
she was separated from her husband, questioned her about
what had happened, and had her sign a battery affidavit.

See F]Davis at 819-820, 830, 126 S.Ct. 2266.
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State v. Smith, --- N.E.3d ---- (2024)
2024-0Ohio-5745

{ 1 52} Officer Soucek’s interrogation of B.B. was not
conducted at the police station; B.B. spoke to Officer
Soucek in the back of an ambulance where she was being
attended by EMTs—away from any witnesses to the
assault and safely away from her attacker. And while
Officer Soucek did not ask B.B. for a signed affidavit, his
body camera recorded the entire exchange. Officer
Soucek’s body camera recorded him actively taking
handwritten notes of B.B.’s answers. And as discussed
above, B.B. freely spoke with Officer Soucek about the
incident but was hesitant to answer questions when it
came to her own criminal activity.

{ ¥ 53} Reviewing these facts objectively from both
Officer Soucek’s and B.B.’s perspectives, and considering
the formality of the interrogation, we do not find that the
primary purpose of Officer Soucek’s interrogation of B.B.
in the ambulance was to respond to an ongoing
emergency. Rather, the primary purpose of the
interrogation was to establish or prove past events
potentially relevant to later criminal prosecution of B.B.’s
assailant. We therefore conclude that B.B.’s statements to
Officer Soucek captured by the officer’s body camera
were testimonial in nature and that their admission into
evidence at Smith’s criminal trial violated Smith’s right to
confrontation.

B. B.B.’s Statements to the EMTs Were
Nontestimonial

*10 [EIf ¢ 54} Officer Soucek’s body camera recorded
not only B.B.’s responses to his questions but also B.B.’s
responses to the EMTSs’ questions concerning her medical
history. We have held that statements made for purposes
of medical diagnosis and treatment are nontestimonial and
that their admission into evidence at trial does not violate

the Confrontation Clause. F]State v. Arnold, 126 Ohio
St.3d 290, 2010-Ohio-2742, 933 N.E.2d 775, | 41.

{ 11 55} B.B. was actively receiving medical care when
her statements were captured by Officer Soucek’s body
camera. Every statement B.B. made in response to the
EMTs’ questions was for the primary purpose of
receiving medical care, not creating a record for use at
trial. So those statements were nontestimonial and the
admission of those statements at Smith’s trial did not
violate Smith’s right to confrontation.

IV. REVERSE AND REMAND TO THE EIGHTH

DISTRICT

{ 1 56} We conclude that the Eighth District Court of
Appeals erred in its determination that all statements
made by B.B. that were captured by Officer Soucek’s
body camera while B.B. was in the ambulance must be
excluded on constitutional grounds. Only those statements
that B.B. made in response to Officer Soucek’s questions
should have been excluded on that basis. We therefore
reverse the judgment of the court of appeals as it pertains
to Smith’s convictions for the March 21, 2020 incident.

{ 1 57} Because this appeal is limited solely to the
Confrontation Clause issue, we decline to address
admissibility issues pertaining to B.B.’s statements under
the Ohio Rules of Evidence. Instead, we remand the case
to the Eighth District. On remand, the court of appeals
must determine whether any of the statements B.B. made
in response to the EMTs’ questions (i.e., the
nontestimonial statements) were inadmissible hearsay,
thereby addressing Smith’s second assignment of error.
After making that determination, the Eighth District must
revisit its harmless-error determination and address
Smith’s third, fourth, and fifth assignments of error
relating to the March 21, 2020 incident, as necessary.

Judgment reversed

and cause remanded.

Deters, J., joined by Kennedy, C.J., and DeWine, J.,
concurring in part and dissenting in part.

{ 1 58} The majority correctly concludes that B.B.’s
statements to the EMTs that were captured by a police
officer’s body camera were nontestimonial and that the
Eighth District Court of Appeals erred when it held that
those statements should have been excluded from
evidence in appellee Garry Smith’s criminal trial. And the
majority is correct that the case needs to be remanded to
the court of appeals for a determination whether B.B.’s
nontestimonial statements were inadmissible hearsay.
Where the majority goes astray is in its conclusion that all
B.B.’s statements to Police Officer Brian Soucek should
have been excluded from evidence because they were
testimonial. | therefore respectfully concur in part and
dissent in part.
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State v. Smith, --- N.E.3d ---- (2024)
2024-0Ohio-5745

The Confrontation Clause and statements made by
unavailable witnesses

{ 1 59} The Sixth Amendment to the United States
Constitution guarantees an accused the right “to be
confronted with the witnesses against him.” “The
‘primary object’ of this provision is to prevent
unchallenged testimony from being used to convict an

accused ....” F]State v. Carter, 174 Ohio St.3d 619,

2024-Ohio-1247, 238 N.E.3d 87, { 27, citing F]Mattox
v. United States, 156 U.S. 237, 242, 15 S.Ct. 337, 39

L.Ed. 409 (1895), and F]Crawford v. Washington, 541
U.S. 36, 53, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004). In

F]Crawford, the United States Supreme Court reviewed
the history of the Confrontation Clause with respect to
unavailable witnesses. The guiding principle gleaned
from that history is this: “Testimonial statements of
witnesses absent from trial have been admitted only
where the declarant is unavailable, and only where the
defendant has had a prior opportunity to cross-examine,”

F]Crawford at 59, 124 S.Ct. 1354. The Court “[left] for
another day any effort to spell out a comprehensive

definition of ‘testimonial.” ” F:lld. at 68, 124 S.Ct. 1354,
But the Court did instruct that “[w]hatever the term
[‘testimonial’] covers, it applies at a minimum to prior
testimony at a preliminary hearing, before a grand jury, or

at a former trial; and to police interrogations.” ™ 1d.

*11 {160} In later cases, the Court described more fully

the contours of the term. In F]Davis v. Washington, 547
U.S. 813, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006), the
Court considered two cases that had been consolidated for
decision involving the admission of out-of-court
statements made by witnesses who did not appear at trial.

In the first case, F]Davis v. Washington, the recording of
a 9-1-1 call was admitted at trial. On the recording, the
victim told the operator that her boyfriend was assaulting
her. In response to questions from the operator, the victim
identified her attacker as Adrian Davis. When the victim
told the operator that her boyfriend had left the residence,
the operator continued to question the victim, obtaining
more information about Davis and a description of the
events leading up to the attack. The trial court admitted
the recording over Davis’s objection that doing so
violated his confrontation rights. The Washington Court
of Appeals and the Washington Supreme Court affirmed

the trial court’s judgment. Fjld. at 819, 126 S.Ct. 2266.

{ 1 61} In the second case, Hammon v. Indiana, police
responded to a domestic disturbance and found the victim
alone on the porch appearing somewhat frightened. The
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victim told police that nothing was wrong, but after being
questioned by officers, she described to them what had
happened and attested in an affidavit that her husband had
shoved her to the floor, hit her in the chest, and attacked
her daughter. The trial court admitted the victim’s
statements as testified to by the officer as an excited
utterance and admitted the statements contained in the
affidavit as a present-sense impression. The Indiana
Supreme Court concluded that the victim’s verbal
statements were nontestimonial and admissible as an

excited utterance. F]Davis at { 821. However, the
Indiana Supreme Court concluded that the statements in
the affidavit signed by the victim were testimonial and
had been wrongly admitted into evidence but that the
affidavit’s admission was harmless beyond a reasonable

doubt, Fd,

{ 162} The United States Supreme Court set forth what
would become known as the “primary purpose test”:

Statements are  nontestimonial
when made in the course of police
interrogation under circumstances
objectively indicating that the
primary purpose of the
interrogation is to enable police
assistance to meet an ongoing
emergency. They are testimonial
when the circumstances objectively
indicate that there is no such
ongoing emergency, and that the
primary purpose of the
interrogation is to establish or
prove past events potentially
relevant  to later  criminal
prosecution.

F]Davis at 822, 126 S.Ct. 2266. The Court reserved for
another day the question “whether and when statements
made to someone other than law enforcement personnel

are ‘testimonial.” ” F]Id. at 823, fn. 2, 126 S.Ct. 2266.

{ 1 63} The Court in F]Davis also recognized the
fluidity of interrogations involving ongoing emergencies:
“This is not to say that conversation which begins as an
interrogation to determine the need for emergency
assistance cannot ... ‘evolve into testimonial statements,’

... once that purpose has been achieved.” Fjld., 547 U.S.
at 828, 126 S.Ct. 2266. The Court explained that it was
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for trial courts to determine whether portions of
statements are testimonial and to exclude those portions.

F:Ild. Applying these principles, the Court affirmed the

Washington Supreme Court’s judgment in F]Davis V.
Washington and reversed the Indiana Supreme Court’s
judgment in Hammon v. Indiana, remanding that matter

for further proceedings. F]Davis at 834, 126 S.Ct. 2266.

{ 7 64} The United States Supreme Court refined its
explanation of what constitutes a testimonial statement in

F]Michigan v. Bryant, 562 U.S. 344, 131 S.Ct. 1143, 179
L.Ed.2d 93 (2011). In that case, the Court considered
statements made to police officers by a mortally wounded
victim. The officers found the victim at a gas station.
When they asked what had happened, the victim
identified the person who had shot him, and he told
officers where the shooting had occurred. The victim died
shortly after the police found him. The Michigan Supreme
Court held that admission of the victim’s statements into
evidence violated the defendant’s confrontation rights
because there was not an ongoing emergency at the gas
station when he made the statements and because the
police officers’ questions were directed at determining

what had already happened. F]Id. at 351, 131 S.Ct. 1143.

*12 { 1 65} The United States Supreme Court vacated
the Michigan court’s judgment and remanded the case for

further proceedings. Id. at 378, 131 S.Ct. 1143. In
doing so, the Court provided guidance on how courts
should determine whether statements are testimonial.

{ 7 66} The Court reiterated the importance of
ascertaining whether the statements were made during an
ongoing emergency: “The existence of an ongoing
emergency is relevant to determining the primary purpose
of the interrogation because an emergency focuses the
participants on something other than ‘prov[ing] past
events potentially relevant to later criminal prosecution.” ”

(Brackets added in F]Bryant.) Id. at 361, 131 S.Ct.

1143, quoting F]Davis, 547 U.S. at 822, 126 S.Ct. 2266.
Relevant to the case before us is the Court’s note that

[tlhe existence of an ongoing
emergency must be objectively
assessed from the perspective of
the parties to the interrogation at
the time, not with the benefit of
hindsight. If the information the
parties knew at the time of the
encounter would lead a reasonable
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person to believe that there was an
emergency, even if that belief was
later proved incorrect, that is
sufficient for purposes of the
Confrontation Clause. The
emergency is relevant to the
“primary purpose of  the
interrogation” because of the effect
it has on the parties’ purpose, not
because of its actual existence.

F]Id. at 361, fn. 8, 131 S.Ct. 1143.

{167} Although the existence of an ongoing emergency
is important to the inquiry whether a statement is
testimonial, it is not the sole factor to be considered.
“[W]hether an ongoing emergency exists is simply one
factor—albeit an important factor—that informs the
ultimate inquiry regarding the ‘primary purpose’ of an
interrogation.” F]Bryant, 562 U.S. at 366, 131 S.Ct.
1143.

{ 11 68} Other factors that should be considered are the

degree of formality of the interrogation, F]id., and
“statements and actions of both the declarant and

interrogators,” F]id. at 367, 131 S.Ct. 1143. Regarding
the former factor, the Court noted that the questioning in

Bryant occurred in a public area before emergency
services arrived, as opposed to at police headquarters.

F]Id. at 366, 131 S.Ct. 1143. “The informality suggests
that the interrogators’ primary purpose was simply to
address what they perceived to be an ongoing emergency,
and the circumstances lacked any formality that would
have alerted [the witness] to or focused him on the

possible future prosecutorial use of his statements.” Fjld.
at 377, 131 S.Ct. 1143. As to the latter factor, the
interaction between the interrogators and the witness also
provides insight into how the witness believes his or her

statements will be used. See F]id. at 368-378, 131 S.Ct.
1143; see also F] id. at 378-379, 131 S.Ct. 1143
(Thomas, J., concurring in the judgment); F]id. at

379-395, 131 S.Ct. 1143 (Scalia, J., dissenting); F]id. at
395-396, 131 S.Ct. 1143 (Ginsburg, J., dissenting).

{ 1 69} In short, “when a court must determine whether
the Confrontation Clause bars the admission of a
statement at trial, it should determine the ‘primary
purpose of the interrogation’ by objectively evaluating the
statements and actions of the parties to the encounter, in
light of the circumstances in which the interrogation
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occurs.” F:lld. at 370, 131 S.Ct. 1143.

Where the majority gets it wrong

{ 1 70} Keeping these principles in mind, | will explain
where the majority goes wrong in its decision.

{ 1 71} First, the majority i_nores the United States

Supreme Court’s directive in I'~'Bryant that whether an
ongoing emergency existed at the time of police
questioning is but one factor to be considered when
determining whether a witness’s statements are

testimonial. See F—'Bryant, 562 U.S. at 366, 131 S.Ct.
1143. That “there was no shouting, arguing, or overall
commotion” occurring while B.B. spoke with Officer
Soucek, majority opinion, | 42, is important, but it is not
the only consideration in determining whether B.B.’s
statements to the officer were testimonial. Seemingly
discounted by the majority is that Officer Soucek
questioned B.B. in an ambulance while she was receiving
medical care. Other than the fact that a police officer was
asking the questions, the encounter had no trappings of a
formal interrogation at police headquarters.

*13 { 1 72} More troublingly, the majority makes the
same mistake as did the Eighth District by using hindsight
to inform its determination whether B.B.’s statements to
Officer Soucek were testimonial, rather than focusing on
what the parties knew at the time of the questioning. The
majority attaches great weight to Officer Soucek’s
testimony that he was responding to a call reporting “a
female assaulted.” The majority emphasizes that the
report of the assault was made in the past tense, stressing
that “a female had been assaulted.” (Emphasis in
original.) Id. Presumably the argument propounded by the
majority is that because the 9-1-1 caller did not report that
a female was currently being assaulted, Officer Soucek
knew there was no ongoing emergency when he began
questioning B.B.

{ 1 73} While we know now, having the benefit of
Officer Soucek’s investigation, that there was no ongoing
emergency while B.B. was being questioned in the
ambulance, Officer Soucek could not have known that
until he ascertained from B.B. that her assailant, whom
she identified as Smith, had left the area. Had Smith
remained in the area, Officer Soucek could reasonably
have had concerns that Smith—who had allegedly just

beaten a pregnant woman—posed a continuing threat not
only to B.B. but also to Officer Soucek, people who lived
at the home with Smith and B.B., and others in the area.
And only after B.B. told Officer Soucek that Smith had
left the area did the officer know there was no ongoing
emergency. | would conclude that up to that point, B.B.’s
statements captured by the officer’s body camera were
nontestimonial.

Where the majority gets it right

{ 1 74} As discussed above, the United States Supreme
Court has cautioned that interrogations can evolve as the
need to respond to an ongoing emergency is eliminated.
Therefore, each statement in such situations must be
considered separately to determine its purpose.

{ 1 75} After B.B. told Officer Soucek that her attacker
had left the scene, the purpose of her statements evolved.
There was no longer a question of a continuing threat to
B.B.: she was in the ambulance, and Smith had left the
scene. Moreover, because there was no indication that
Smith was armed or that the incident went beyond a
domestic-violence attack, Smith did not present a threat to
the public. Officer Soucek’s request for B.B.’s Social
Security number marked the turning point when his
questioning was directed toward creating a record for
trial. He asked B.B. how many children she and Smith
had together—a question relevant for a domestic-violence
prosecution. And he asked what “exactly” occurred
during the attack. That question and the response it
elicited were not primarily for a nontestimonial purpose. |
agree with the majority that B.B’s statements after Officer
Soucek asked for her Social Security number were
testimonial and should have been excluded from evidence
at Smith’s trial.

{ 1 76} The majority gets it right on another point too.
B.B.’s statements to the EMTs differ from those she made
to Officer Soucek. B.B. was acting to receive medical
care when her statements to the EMTs were captured by
Officer Soucek’s body camera. Thus, all the statements
she made in response to the EMTSs’ questions were for the
primary purpose of receiving medical care, not creating a
record for use at trial. So those statements were
nontestimonial. However, they are still subject to review
for admissibility under the Ohio Rules of Evidence.
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State v. Smith, --- N.E.3d ---- (2024)
2024-0Ohio-5745

early in her encounter with Officer Soucek were not made
with the primary purpose of creating a record for trial and
so were nontestimonial. | therefore respectfully concur in

. art and dissent in part.
Conclusion P P

{ 1 77} The majority’s review of B.B.’s statements to All Citations

Offlc_er Soucgk Wlth a h|nd5|_ght perspective is flawed. ~- N.E.3d ----. 2024 WL 5049116, 2024-Ohio-5745
Considered “in light of the circumstances in which the

interrogation occur[red],” FJ Bryant, 562 U.S. at 370,

131 S.Ct. 1143, some of the statements made by B.B.

Footnotes

In January 2021, Smith was indicted on two counts of felonious assault, in violation of F‘JR.C. 2903.11(A)(2), and

one count of domestic violence, in violation of FJR.C. 2919.25(A), with at least one accompanying firearm
specification for each count, for assaulting B.B. on December 26, 2020. See State v. Smith, Cuyahoga C.P. No.
CR-20-655568-A. On the State’s motion, the trial court consolidated Cuyahoga C.P. No. CR-20-655568-A and
Cuyahoga C.P. No. CR-20-651674-A, and the cases were tried together. Smith was convicted of all counts in
Cuyahoga C.P. No. CR-20-655568-A. However, because Smith’s convictions in Cuyahoga C.P. No. CR-20-655568-A are
not at issue here, we do not discuss the facts relevant to that case.

The Eighth District’s approach to analyzing Smith’s challenge to the admission of Officer Soucek’s body-camera
video as a violation of the Confrontation Clause of the Sixth Amendment to the United States Constitution before
addressing whether the video was admissible under the Ohio Rules of Evidence was reasonable. Such an analysis is
consistent with our approach to these types of challenges: “Because certain testimonial statements are barred by
the Confrontation Clause of the Sixth Amendment to the United States Constitution irrespective of their
admissibility under the Rules of Evidence, we undertake the constitutional inquiry first.” State v. Jones, 135 Ohio
St.3d 10, 2012-Ohio-5677, 984 N.E.2d 948, 9 136; see State v. Wilcox, 2024-Ohio-5719, — N.E.3d ——, § 17, fn. 1
(lead opinion). We have applied this same analytical approach to combined evidentiary and Confrontation Clause
arguments in other cases. See, e.g., State v. Ford, 158 Ohio St.3d 139, 2019-Ohio-4539, 140 N.E.3d 616,  212-215;

F]State v. Hood, 135 Ohio St.3d 137, 2012-Ohio-6208, 984 N.E.2d 1057, 4 31-39.

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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DOMESTIC VIOLENCE NJO DECEMBER 9, 2025

When | ran for judge in 2001 — there were 11 people that ran for the position. One of the
candidates made a statement that the job of Municipal Court Judge was a job that could be done by his
8-year-old son.

Others that were running were running because they had been in public employment all their
lives and the way the public employment retirement system is set up your retirement is based on the
highest 3 or so years of salary and so it would be in their economic best interests to be elected for that
purpose.

The sitting judge at the time told some of the candidates that the job of Municipal Court Judge
was an easy job.

Needless to say those statements and reasons for running for such an important position are
inappropriate and inaccurate.

You will find that Domestic Violence cases can be:

Complicated

Stressful

Sometimes rewarding
Sometimes gut wrenching
Sometimes frustrating

vk wnN e

But never easy.
It is by far the most difficult part in our job description as Municipal Court Judge.

The time allotted that we have together to talk about this complex subject is nowhere near the
amount of time needed to train you for the task of handling these cases. | encourage you to become a
student of the law in this area. Read the green book cases as they come out and when in doubt, ask
guestions and seek the advice and opinion of other judges — you can contact me at any time —on my cell
phone — 440-787-5989.

| have been an attorney almost 45 years and a judge for the past almost 24 years. Today | am going
to share with you some of my experience and knowledge w