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FACULTY BIOGRAPHIES 
 
PATRICK CARROLL served as judge of the Lakewood Municipal Court for almost 32 years 
and is currently serving as a judge by assignment by the Ohio Supreme Court and as the ABA 
Judicial Outreach Liaison for the State of Ohio.  Prior to taking the bench, Judge Carroll 
served as an assistant prosecuting attorney for Cuyahoga County, Civil Division, from 1979 to 
1984 and in private practice until 1990.  Judge Carroll served as a law clerk for Hon. John V. 
Corrigan at the 8th. District Court of Appeals.  From 1981 to 1990 Judge Carroll was an 
adjunct faculty member for the Cleveland-Marshall College of Law at Cleveland State 
University.  He received his J.D. from Cleveland State College of Law, serving as the Research 
Editor for the law review.  He has written several reported decisions and legal articles, most 
recently, The inequity of third part bail practices, 53 Loyola Univ. Chicago Law Journal, 153 
(2022).  Judge Carroll is co-chair of the Editorial Board of the Ohio Jury Instructions 
Committee for the Ohio Judicial Conference, education chair for the Association of 
Municipal/County Court Judges of Ohio, a past member of the Supreme Court of Ohio 
Continuing Legal Education Commission and Judicial College Board of Trustees, and the 
Board of Trustees of the Cleveland Metropolitan Bar Association.  Judge Carroll is a life 
member of the Eighth District Judicial Conference, a two-time recipient of the President’s 
Award from the Association of Municipal/County Judges of Ohio, and a frequent faculty 
member for the Judicial College.   Judge Carroll was inducted into the Cleveland State 
University Law School Hall of Fame in 2023 and the 2024 recipient of the Thomas J. Moyer 
Judicial Excellence award from the Ohio State Bar Association. 
 
D. CHRIS COOK was elected to the Lorain County Court of Common Pleas – General Division, 
on November 8, 2016, assumed the office on December 24, 2016, and was reelected to full, six-
year terms on November 6, 2018, and November 4, 2024.  On January 1, 2023, he was elected 
to serve as Presiding Judge of the Ten-Judge Lorain County Common Pleas Court. Judge Cook 
also oversees the felony non-support docket and runs a county-wide driver’s license 
reinstatement program. 
 
Prior to becoming a judge, Judge Cook’s primary practice involved litigation, specifically in the 
area of Attorney Discipline, Consumer Sales Practices Act, and the defense of automobile 
dealerships.  He has tried numerous civil and criminal cases to juries throughout the State of 
Ohio, in both state and federal courts, including multi-million dollar class action matters and  
 
death penalty cases.  Judge Cook has been admitted pro hac vice in California, Illinois, and 
Maryland.  He has prosecuted or defended approximately 100 appeals. 
 
Judge Cook Chaired the Supreme Court of Ohio’s Board of Professional Conduct in 2023 and 
2024, and has been a member of the Board since 2018.  He is a member of the Ohio Supreme 
Court’s Judicial Curriculum Committee; and a member of the Ohio Supreme Court’s 
Committee on Grievances Against Supreme Court Justices.  He is a former member of the 
Board of Governors of the Ohio State Bar Association; past President of the Lorain County Bar 
Association; a former member of the Certified Ethics and Grievance Committee (2002-2012); 
former Chairman of the Lorain County Bar Association’s New Lawyer’s Admissions 
Committee; former Chairman of the Lorain County Bar Association’s Unauthorized Practice 
of Law Committee; and former Supreme Court Certified Bar Counsel to the Lorain County 
Bar Association (2006 – 2016). 



 
Judge Cook also served as an Assistant Lorain County Prosecutor in both the civil and major 
felony division for five years; served as Magistrate for the Lorain Municipal Court (2005 – 
2016); and Prosecuting Attorney for Sheffield Village, Ohio (2004 – 2016).  Prior to taking 
the bench, Judge Cook was a member of the law firm Cook & Nicol, LLC, in Lorain, Ohio, and 
was named an Ohio “Super Lawyer” for 2017 by Thomson Reuters. 
 
JOY MALEK OLDFIELD graduated from the University of Akron school of law after obtaining 
a Bachelors degree in Sociology from John Carroll University  Before entering public service, 
she was recognized throughout the State of Ohio as a Plaintiff’s trial attorney. Judge Oldfield 
started her legal career with Scanlon & Gearinger Co., LPA, and then as a partner at Hill 
Hardman Oldfield, LLC, where she practiced in the area of complex civil litigation and 
appeals. A persuasive and effective trial lawyer, she represented clients in state and federal 
courts throughout Ohio, as well as before the Supreme Court of Ohio and the Supreme Court 
of the United States. The individuals whose causes she undertook suffered age, gender and 
race discrimination, sustained serious personal injury, and/or unfortunately lost loved ones 
due to professional or other negligence. The hallmark of Judge Oldfield’s practice as a lawyer 
was her work ethic, sharp courtroom skills and compassion for humanity. 
 
Drawn to helping people in a larger way, she left a successful career as a private attorney to 
serve as a Magistrate for Judge Elinore Marsh Stormer in the Summit County Common Pleas 
Court. As a Magistrate, Oldfield presided over bench and jury trials for civil cases. 
 
In 2011, Judge Oldfield was elected to the Akron Municipal Court, serving until 2016.  There, 
in addition to her duties as a trial court judge, the other judges elected her as the  
Administrative/Presiding Judge from 2014-2016. And, in keeping with the philosophy of 
treatment in lieu of incarceration, she revamped and presided over the Akron Municipal Drug 
Court from 2013-2016. 
 
Judge Oldfield joined the General Division of the Summit County Common Pleas Court in 
November 2016, and her colleagues immediately selected her as Presiding Judge of the 
Turning Point Program (the Felony Drug Court). 
 
The hallmark of Judge Oldfield’s judicial service has been her tireless work to impact and 
educate individuals on the disease of addiction and the beauty of recovery.  Through her years 
on the bench, Judge Oldfield spearheaded various initiatives to try and meet all needs – 
physical, mental, social, emotional, spiritual – for those suffering from the disease of addiction. 
 
Her innovations in this field have been widely recognized. Judge Oldfield founded Faith in 
Recovery – designed to provide interested participants a spiritual connection along their 
recovery journey; and, Y-STRONG, designed to provide participants with access to area YMCA 
facilities for physical wellness.  Also under her leadership, the Turning Point Program 
obtained Summit County’s first specialized docket therapy dog, “Tank.”  With Tank’s help, 
participants can relax, reduce their level of stress and feel more comfortable in the Court 
setting. 
 
 



In addition, Judge Oldfield works to educate others – locally, state-wide and on the national 
level.  Two national entities,  Substance Abuse and Mental Health Services Administration 
(SAMHSA) and the Bureau of Justice Assistance (BJA) invited Judge Oldfield to present in a 
national expert panel to develop guidance for provicers.  She also presented “Trauma in 
Specialty Court Settings” for SAMHSA’s National Center for Trauma-Informed Care and 
Alternatives to Restraint and Seclusion and GAINS Center for Behavioral Health and Justice 
Transformation. The session was part of a five-part series and provided information on how 
treatment courts can provide a trauma-informed approach to support recovery. Since then, 
SAMHSA’s GAINS Center continues to partner with Judge Oldfield as a leader and expert in 
the field of recovery. 
 
In 2019, the University of Akron School of Law hired Judge Oldfield to teach Pretrial Advocacy 
to second and third year law students.  Judge Oldfield continues to teach that course today, 
designed to instruct students on the skills, standards and ethics required for civil litigation. 
 
A Summit County resident, Judge Oldfield has three daughters. 
 
STEPHEN L. McINTOSH is a 1983 graduate of the Ohio State University Moritz College of 
Law.  While attending the College of Law, he was President of the Black Law Students 
Association (BLSA) He received the Judge Joseph Harter Trial Advocacy Award upon 
graduation.  His team won best brief at the Frederick Douglas Moot Court Regional 
Competition. 
 
In 1984 Judge McIntosh began employment with the Columbus City Attorney’s Office as an 
assistant city prosecutor.  In 1986, he was appointed Deputy Director of the UCC Div. for 
Secretary of State Sherrod Brown.  In January of 1990, he was hired as an associate with 
Crabbe, Brown, Jones, Potts and Schmidt, (now Amundsen Davis LLC).  Columbus City 
Attorney Janet E. Jackson appointed Judge McIntosh Chief Prosecutor for her Prosecutor’s 
Division February of 1997, a position he held until January of 2007 when he assumed the bench. 
  
Judge McIntosh serves as the Presiding Judge of the Common Pleas Court and previously 
served as the Administrative Judge of the Court of Common Pleas General Division. He serves 
as judge of the court’s recovery court docket, TIES. (Treatment is Essential to Success). 
 
Judge McIntosh is a past president of the Columbus Bar Association. He is a member of the 
John Mercer Langston Bar Association. He is also a member of the Ohio State Bar Association 
where he served on the Board of Governors and currently serves on the Council of Delegates. 
He currently serves on the House of Delegates for the American Bar Association. 
 
Judge McIntosh currently serves as chair of the Supreme Court of Ohio Judicial College Board 
of Trustees. He serves on the OLAP Board where he is a past chair. He previously served as 
chair of the Supreme Court Task Force to Examine Improvements to the Ohio Grand Jury 
System and co-chair of the Joint Task Force to Study the Administration of Ohio’s Death 
Penalty. He previously chaired the CLE Commission. He served on the Supreme Court 
Advisory Committee on Dispute Resolution and the Supreme Court Advisory Committee on 
Interpreter Services. He currently serves on the Ohio Sentencing Commission. 
 



He has been recognized by Columbus Monthly Magazine and Who’s Who Among African 
Americans in Central Ohio. In 2023 he was recognized by the OSBA with the Chief Justice 
Thomas Moyer Award for Judicial Excellence. He received the John Mercer Langston Bar 
Association Legacy Award and received the David L. White Award from Capital University. 
 
MATTHEW REGER is a Wood County Common Pleas judge in Bowling Green Ohio. He has 
been on the bench since 2017. Prior to that he was the Bowling Green municipal prosecutor 
for 20 years. He graduated from Michigan State University in 1990 and the University of Toledo 
College of Law in 1993. He began his career as a staff attorney for Judge Charles Kurfess in 
1993, serving until 1996. 
 
In 2006 he took a year away from the Bowling Green prosecutor’s office to live and work in the 
former Soviet Republic of Georgia. Serving with the American Bar Association’s Rule of Law 
Initiative, Judge Reger trained Georgian attorneys and prosecutors in the adversarial system. 
He also worked with the US Embassy and the Georgian Parliament in the creation of a criminal 
procedure code that protected basic rights. 
 
Following his return to the United States, in addition to his duties as Bowling Green 
Prosecutor, he also founded a nonprofit that provided free legal services through his church. 
Since 2008 he has served as an adjunct professor with Bowling Green State University, teaching 
several different law related classes. 
 
Judge Reger lives with his wife Heidi and his two children, Elizabeth and Noah, in Bowling 
Green. 

 



 

 
 
 

 
 
 
 
 
 
 





















































































































































































































































 

 
 
 

 
 
 
 
 
 
 





























































































































































 

 
 
 

 
 
 
 
 
 
 





Civil Law and Procedure
New Judge Orientation, 12/8/2025 12/11/2025
Adapted from the presentation of the Honorable Gene A. Zmuda of 
the Sixth District Court of Appeals

JOY  M ALEK OLDFIELD, JUDGE, SUMMIT COUNTY COMMON PLEAS COURT 
PRESIDING JUDGE,  TURNING POINT PROGRAM

D. C HRIS COOK, JUDGE, LORAIN COUNTY COMMON PLEAS COURT

Part I: Constitutional Basis for Courts
OHIO CONSTITUTION, ART. IV., SEC. 1

The judicial power of the state is vested in a 
supreme court, courts of appeals, courts of 
common pleas and divisions thereof, and 
such other courts inferior to the Supreme 
Court as may from time to time be 
established by law.

Limits to Jurisdiction
JURISDICTIONAL PRIORITY RULE

Otherwise, valid jurisdiction preempted by earlier commencement in another court of 
concurrent and co-extensive jurisdiction.

◦ Do claims in both cases comprise part of the “whole issue” within the jurisdiction of the first
court?

◦ “Whole issue” requires (1) substantially same parties and (2) ruling of second court may affect
or interfere with resolution in first court.

State ex rel. Tri Eagle Fuels L.L.C. v. Dawon, 2018-Ohio-3054, 118 N.E.3d 304, ¶ 7 (8th Dist.)
Previously filed quiet title action will not bar an eviction action in municipal court.  See 
State ex rel. Brady v. Pianka, 106 Ohio St.3d 147, 2005-Ohio-4105, 832 N.E.2d 1202.
A second eviction action, however, is barred.  Meyers v. Chiaverini, 3d Dist. Henry No. 7-
16-01, 2016-Ohio-3498.
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Limits to Jurisdiction
JURISDICTIONAL PRIORITY RULE

◦ First to file is not determination, rather, first to commence by 
perfecting service.

◦ “It is a fundamental rule that, as between courts of concurrent 
and coextensive jurisdiction, the one whose power is first 
invoked by the institution of proper proceedings, and the service 
of the required process acquires the right to adjudicate upon the 
whole issue and to settle the rights of the parties to the exclusion 
of all other tribunals.”
(Citation omitted) State ex rel. Largent v. Fisher, 43 Ohio St.3d 160, 540 
N.E.2d 239 (1989).

Limits to Jurisdiction
VENUE

The court’s authority to hear and decide a case is separate from 
proper venue, which pertains to the location in which the case 
should be heard.

Improper venue is remedied by transfer, not dismissal.

Fuller v. Fuller, 32 Ohio App.2d 303, 290 N.E.2d 852 (10th 
Dist.1972); see also Hose v. Gatliff, 9th Dist. Summit No. 21957, 
2004-Ohio-4958 (Civ.R. 3 does not provide authority to dismiss for 
improper venue; “the trial court is only to transfer venue when the 
original venue is improper.”).

Part II: Court Rules Authority and the 
Modern Courts Amendment
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Modern Courts Amendment of 1968
• Eliminated common pleas review of municipal and 

county court judgments
• Vested plenary power with the supreme court for 

controlling the practice of law and overseeing conduct 
of the bar

• Imposed age restriction for running or judicial office 
(70)

• Upheld validity of local rules of court

Application to the Civil Rules
PROCEDURAL V. SUBSTANTIVE
•Pursuant to Civ.R. 1(A) and (C), if a conflict arises between Rule 
and Statute, the applicable Rule controls on procedural matters, 
with the Statute controlling on matters of substantive law.
•“Procedural” refers to the method of enforcing rights or obtaining 
redress.
•“Substantive” refers to the law creating, defining, or regulating the 
rights as well as those legally recognized rights. 

Havel v. Villa St. Joseph, 131 Ohio St.3d 235, 2012-Ohio-552, 963 
N.E.2d 1270.

Authority of a Court
“It has been firmly established that a trial court retains 
control over the disposition of its trial docket and the 
control falls within the sound discretion of the trial court.” 
(denying writs of procedendo and mandamus where litigant 
believed trial court failed to timely act on remand of 
proceedings)

State ex rel. S.Y.C. v. Floyd, 8th Dist. Cuyahoga No. 109602, 
2020-Ohio-5189, ¶ 11, citing State ex rel. Charvat v. Frye, 
114 Ohio St.3d 76, 2007-Ohio-2882, 868 N.E.2d 270 
(additional citation omitted.)
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Authority of a Court
But see:
Sup.R. 40 (A)
(1) Each trial judge shall review, or cause to be reviewed, all cases 
assigned to the judge. Cases that have been on the docket for six 
months without any proceedings taken in the case, except cases 
awaiting trial assignment, shall be dismissed, after notice to counsel 
of record, for want of prosecution, unless good cause be shown to 
the contrary.
(2) All cases submitted for determination after a court trial shall be 
decided within ninety days from the date the case was submitted.

Authority of a Court, continued
But see:
Sup.R. 40 (A)
(3) All motions shall be ruled upon within one hundred twenty days 
from the date the motion was filed, except as otherwise noted on the 
report forms.
(4) All child support hearings involving an obligor or obligee called to 
active military service in the uniformed services, as defined in section 
3119.77 of the Revised Code, shall be heard within thirty days from 
the date the court receives notice that the obligor or oblige has 
requested a hearing.

Mandamus or Procedendo?
A writ of procedendo or mandamus is appropriate where a respondent 
has delayed in proceeding to judgment. State ex rel. AIY Properties, Inc. v. 
Scott, 2023-Ohio-3484, ¶ 10 (8th Dist.)
A writ of procedendo is proper when a court has refused to enter 
judgment or has unnecessarily delayed proceeding to judgment.
Sup.R. 47(B) gives an aggrieved party a right to a writ of mandamus for a 
violation of Sup.R. 44 through 47:
A person aggrieved by the failure of a court or clerk of court to comply 
with the requirements of Sup.R. 44 through 47 may pursue an action in 
mandamus pursuant to Chapter 2731. of the Revised Code.
State ex rel. Culgan v. Collier, 2013-Ohio-1762, ¶ 7 and ¶ 9
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Authority of a Court
SUBJECT MATTER AND PERSONAL JURISDICTION

There is no statute limiting personal jurisdiction.  Apply due process 
jurisprudence in determining whether personal jurisdiction is 
proper.

Lack of subject matter jurisdiction renders a judgment void. But, 
contrary to subject matter jurisdiction, personal jurisdiction may be 
waived.  See Civ. R. 12(B) and (H). A court obtains personal 
jurisdiction over a defendant by service of process, or by a 
defendant's voluntary appearance or actions. Maryhew v. Yova
(1984), 11 Ohio St.3d 154, 156.

Authority of a Court, continued
SUBJECT MATTER AND PERSONAL JURISDICTION

Status as “sovereign citizen” or “Moorish American” has no bearing on 
personal jurisdiction.  See City of Shaker Heights v. El-Bey, 2017-Ohio-
929, 86 N.E.3d 865 (8th Dist.) (courts reject sovereign citizen theories 
and consent is not necessary to exercise personal jurisdiction).

Once personal jurisdiction is waived, the court shouldn’t sua sponte
bring it up. See D'Amore v. Mathews, 2011-Ohio-2853, ¶ 34, 193 Ohio 
App. 3d 575, 580–81, citing Snyder Computer Sys., Inc. v. Stives, 175 
Ohio App.3d 653, 2008-Ohio-1192 and Weiss, Inc. v. Pascal, Cuyahoga 
App. No. 82565, 2003-Ohio-5824, ¶ 7.

Authority of a Court
SUBJECT MATTER AND PERSONAL JURISDICTION

Important distinctions:  “[a] request by a defendant to the trial 
court for leave to move or otherwise plead is not a motion or a 
responsive pleading contemplated by Civ. R. 7, and the 
obtaining of such order does not constitute waiver under Civ. R. 
12(H) of any affirmative defenses, nor does it submit the 
defendant to the jurisdiction of the court.” Maryhew v. Yova
(1984), 11 Ohio St.3d 154, 156. Even consent entries stipulating 
to plead don’t waive this defense.  See Shannon Village 
Homeowners’ Assoc. v. Miller, (10th Dist.), 2023-Ohio-1449.
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Authority of a Court, continued
SUBJECT MATTER AND PERSONAL JURISDICTION

Pay attention to the answer:  If defendant properly asserts the affirmative 
defense in an answer or responsive pleading, s/he can participate in litigation 
and move to dismiss on that basis right before trial. (***Parties who assert an 
affirmative defense * * * in their first responsive pleading do not waive that 
defense by actively participating in litigation of the case.” Gliozzo v. Univ. 
Urologists of Cleveland, Inc., 114 Ohio St.3d 141, 145, 2007-Ohio-3762 at 
¶16.) 

Even if in the answer, if defendant later files a motion to dismiss with some 
but not all of the 12(B) affirmative defenses, then the others are waived 
under 12(G).  See Stewart v. Forum Health, (7th Dist) 190 Ohio App. 3d 484, 
2010-Ohio-4855 ¶¶37-39.

Part III: Civil Case Management

Ohio Caseload Data 2025Ohio Caseload Data 2025
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DIFFERENTIAL CASE MANAGEMENT
• There are over 700 State Courts at all levels, resulting in 

potentially 700 different paths to disposition.
• Rapid technological advances, paired with an increasing 

generational disconnect among attorneys, resulting in 
communication gaps that impede the flow of discovery

• What is the Court’s modern role in guiding the 
proceedings?

• Microsoft Power BI – check out Supreme Court data

DIFFERENTIAL CASE MANAGEMENT
(changes to the guidelines, Sup. R. 39, effective 1/1/2026)

Statistical Reporting Information and Forms » Supreme Court of Ohio

New Time GuidelineCurrent Time GuidelineCase TypeSubject Matter Jurisdiction

95% in 9 months100% in 9 monthsAdministrative AppealGeneral Division

95% in 36 months100% in 36 monthsComplex LitigationGeneral Division

95% in 12 months100% in 12 monthsForeclosureGeneral Division

95% in 24 months100% in 24 monthsOther CivilGeneral Division

95% in 24 months100% in 24 monthsOther TortsGeneral Division

95% in 24 months100% in 24 monthsProduct LiabilityGeneral Division

95% in 24 months100% in 24 monthsProfessional TortsGeneral Division

95% in 12 months100% in 12 monthsWorkers CompensationGeneral Division

DIFFERENTIAL CASE MANAGEMENT
SO WHAT DOES THAT EVEN MEAN?

Technique by the courts to tailor the case 
management process to the needs of the 
individual cases…paying attention to what kind 
of case you have in front of you.
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DIFFERENTIAL CASE MANAGEMENT
HYPOTHETICAL

You have an initial case management conference on July 1, 2025.  
When do you set trial? Does it matter what kind of case it is?

During the pendency of the case, counsel for the plaintiff misses 
two status conferences in a row.  Defense counsel tells you he 
intends to file a motion to dismiss.  You set a status conference so 
we have a future date and he subsequently files.  But before you 
rule, the plaintiff’s counsel appears at the third status. He is 
apologetic, falls on the sword, explains his circumstances.

CASE MANAGEMENT
FED. R. CIV. P. 26(F) - (OHIO CIV. R 26(F)
• Newly adopted under the Ohio Civil Rules (2020)
• Conference of the Parties; Planning for Discovery
• Emphasizes parties’ obligation to asses their claims/defenses and 

potential settlement, identify preservation issues, and 
cooperatively develop a discovery plan prior to meeting with the 
Court

• Differential case management can assist in eliminating any unfair 
gamesmanship and ensuring efficient and correct discovery 
practice

APPROPRIATE PARTICIPATION
• Days of proceeding without court participation in scheduling and discovery 

may be over?
◦ Importance of an initial pretrial with the Court’s knowledgeable 

participation in scheduling the case
◦ Importance of identifying unique issues or defenses

• Benefits of early intervention in discovery disputes
◦ Require parties to identify Electronically Stored Information pertinent to 

case at initial pretrial
◦ Require parties to seek leave of court prior to filing any motion to 

compel/motion for protective order
◦ Other benefits?
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CASE MANAGEMENT
CIV.R. 16 STAFF NOTE 2020

• “Civ. R. 16 has been amended to bring the Ohio rule closer 
to the federal rule, while still allowing for Ohio courts to 
decide whether to hold a scheduling conference. Civ. R. 
16(A) lists several purposes for why a scheduling 
conference may be held. In addition, the last paragraph of 
Civ. R. 16(A) provides that parties will attempt to agree on 
the schedules contemplated by Civ. R. 16, and courts will 
endeavor to respect the agreements of the parties. …

CASE MANAGEMENT, continued
CIV.R. 16 STAFF NOTE 2020

• Similar to the prior version of Civ. R. 16, Civ. R. 16(A) still provides 
that holding a scheduling conference is permissive, not 
mandatory. However, Civ. R. 16(B) requires that in all cases, 
except those set forth in Civ. R. 1(C), a scheduling order must be 
issued by the court. The purpose of this requirement is to 
promote greater consistency, predictability, and transparency for 
attorneys, parties, and unrepresented parties in courts across 
Ohio.

CASE MANAGEMENT
CIV.R. 16 STAFF NOTE 2020

• Civ. R. 16(B)(1) clarifies that a scheduling order must be issued after the court 
receives the parties' Civ. R. 26(F) report or after the court holds a scheduling 
conference. If no report is submitted or the court does not hold a scheduling 
conference, the court must issue the scheduling order sua sponte.

• Civ. R. 16(B)(2) specifies the timing requirements by which a scheduling order 
must be issued, based on the date that any defendant has been served with 
the complaint or that any defendant has responded to the complaint. This 
subsection does not require a court to wait for all defendants to be served 
with the complaint or respond to the complaint before entering a scheduling 
order.
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CASE MANAGEMENT, continued
CIV.R. 16 STAFF NOTE 2020

• Civ. R. 16(B)(3) lists potential content that a court may include in a 
scheduling order.

• Civ. R. 16(C) describes a variety of items that a court may address 
at a scheduling conference, including a timetable to address 
deadlines for discovery and various disclosures, dispositive 
motions, and trial. Many of the items now listed in Civ. R. 16(C) 
were included in the prior version of Civ. R. 16.

• Civ. R. 16(E) and (F) are identical to these same subsections in the 
federal rule.

SCHEDULING ORDERS
HYPOTHETICAL
• Plaintiff corporation provides machinery to Defendant corporation under 

the terms of a contract. Defendant did not pay Plaintiff because it says the 
machinery does not operate as intended.

• Plaintiff files a complaint for breach of contract and unjust enrichment 
against Defendant corporation.

• Defendant files a detailed, 20-page Motion to Dismiss arguing that no 
payment obligation arose under the terms of the contract, that the 
machinery does not work as intended, and Plaintiff’s unjust enrichment 
claim fails as a matter of law because of the existence of a breach of 
contract claim. Plaintiff responds in opposition to the Motion to Dismiss.

SCHEDULING ORDERS
HYPOTHETICAL (CONT’D)

• What do you do?
• Rule on Motion to Dismiss?
• Set first pretrial?
• Schedule case management dates?
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SCHEDULING ORDERS
• Determine whether an expedited schedule is desirable
• Provide separate discovery deadline pertinent to dispositive 

motions if appropriate
• Determine the deadline for all discovery, with limitations on fact 

and expert depositions as appropriate
• Identify any preliminary pre-discovery motion practice, and 

provide briefing schedule and requirements
• Provide a deadline for scheduling mediation and filing any 

dispositive motions

SCHEDULING ORDERS
• Address issues unique to discovery of Electronically Stored Information

◦ Preservation
◦ Cost-shifting
◦ Format for production, and procedures to avoid unnecessary burden and 

expense
◦ Protocol for production of metadata
◦ Security measures necessary

• Establish protections for inadvertent disclosures
• Identify the need for protective orders as soon as practicable
• Require parties to email courtesy copies of all motions to the Court, and 

encourage email notice among the parties

Case Management Conference

You have a first pretrial scheduled via entry to the 
parties. One lawyer fails to appear.

What do you do?
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Part IV: Injunctions

INJUNCTIONS

• Civil Rule 65 (formerly 2727.01 – 2727.15)
• TRO
• Preliminary Injunction
• Permanent Injunction

• Equitable Relief

WHAT IS A TRO?

INJUNCTIONS

What is equitable relief?
• Remedy
• Order telling someone what to do or not 

to do
• Injunction
• Specific performance
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INJUNCTIONS

What ISN’T equitable relief?
• Not a cause of action
• Not a declaratory judgment
• Not a stay
• Not an award for equitable monetary 

relief

INJUNCTIONS

When do WE grant a TRO?
(and what are OUR rules)

INJUNCTIONS
We can deny TRO without a hearing
See Civ. R. 65
Hohmann, Boukis & Curtis Co, LPA v. Brunn Law Firm Co., LPA., (8th

Dist. 2000), 138 Ohio App.3d 693, 698-99
Ridenour v. Wilkinson, 10th Dist. No. 07AP-200, 2007-Ohio-5965, ¶49
In re Estate of Goerskey, (11th Dist. 2001), 2001 WL 824326
But see Johnson v. Morris, (4th Dist. 1995), 108 Ohio App.3d 343 
(required to have a hearing before denying BUT harmless error bc
later lost on SJ)
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INJUNCTIONS

Why do we grant a TRO?
• Emergency
• Maintain the status quo
• Prevent immediate and irreparable harm

INJUNCTIONS
Defining the status quo…

• “The status quo of a situation may be, as in the 
instant case, the very thing which threatens 
immediate and irreparable injury.” Kroger Co. v. 
Cleve/Lorain, Inc., 8th Dist. Cuyahoga No. 48369, 
1985 WL 8600, *1.

• Has the status quo recently emerged as the 
prevailing situation? Id.

INJUNCTIONS

Defining immediate & irreparable 
injury…what it is and ISN’T

• Not redress for past harm
• Not meant to avoid potential monetary 

loss
• Depends on the facts and circumstances 

in your case
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INJUNCTIONS

What can the trial court order?
• Enjoin a person from acting or interfering
• Restraining the sale or transfer of 

property
• Be careful about prior restraints on 

speech***

INJUNCTIONS
What are the requirements for an ex parte TRO?
• “may be granted without written or oral notice”
• “clearly appears from specific facts shown by affidavit or 

by the verified complaint that immediate and irreparable 
injury”

• “attorney certifies to the court in writing the efforts, if 
any, which have been made to give notice and the 
reasons supporting his claim”

INJUNCTIONS

Immediate and irreparable injury
• Case specific – pay attention to the details
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INJUNCTIONS
May be granted without written or oral notice
• Civ.R. 65(A) requires attorney to provide efforts 

s/he made for notice AND
• Identify why it should be granted WITHOUT 

notice
• If you do grant it, then (just like all ingredients 

in cooking) be mindful of the expiration date

INJUNCTIONS

What happens if there IS notice to adverse 
party? 

• What does this mean? 
• What is notice? Is it oral or written?
• By whom? Court or the complainant?

INJUNCTIONS
What happens if there is notice to adverse party, but no 
full hearing?
• Civ.R. 65(A) applies to TROs “granted without written or 

oral notice to the adverse party”
• But do you keep the time limits?
• At least one court has held that a TRO issued with 

notice is not subject to the time limits in Civ.R. 65(A). 
See Citicasters Co. v. Stop 26 Riverbend, Inc., 7th Dist. 
No. , 2002 WL 31163655
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INJUNCTIONS
What happens if there is notice to adverse party and there is an 
opportunity for hearing?

• With notice AND a hearing?
• No longer ex parte restraining order
• You ain’t making a TRO casserole anymore
• You ARE making a Preliminary Injunction soufflé

◦See Turoff v. Stefanac, 16 Ohio App.3d 227 (8th Dist.1984) (With 
notice and opportunity for hearing, the court can treat the 
Motion for Temporary Restraining Order as a Motion for 
Preliminary Injunction)

INJUNCTIONS

• An injunction lasts longer
• Can issue injunction to maintain status quo 

until there can be a full trial. Bd. of Educ. 
Ironton City Schools v. Ohio Dept. of Educ., 
4th Dist. Lawrence No. CA92-39, 1993 WL 
256320, *2.

INJUNCTIONS

Disadvantages
• Court must hold the hearing
• What discovery is needed?
• Logistical issues
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INJUNCTIONS

What does a preliminary injunction hearing 
look like?

INJUNCTIONS

Consolidating preliminary injunction & trial 
• Before or after the commencement of the 

hearing of an application for a preliminary 
injunction, the court may order the trial of the 
action on the merits to be advanced and 
consolidated with the hearing of the application. 
Civ.R. 65(B)(2)

INJUNCTIONS
What happens in case of appeal?
• Provisional remedy generally not subject to immediate 

appeal 
• See 2505.02(B)(4)
• But see

• In re Estate of Goerskey, (11th Dist. 2001), 2001 WL 
824326 (is denial of TRO final and appealable)

• M.R., a Cincinnati Police Officer v. Niesen, 167 Ohio 
St. 3d 404 (prior restraint of speech…)
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Part V: Commencement of a Lawsuit

Initial Considerations:

◦ Subject Matter Jurisdiction
◦ Service

Subject Matter Jurisdiction

“The subject matter jurisdiction of Ohio's courts is governed by the 
Ohio Constitution and state statutes. ***
The common pleas courts are constitutional courts of general 
jurisdiction. Ohio Constitution Art. IV, § 4. Notwithstanding, the Ohio 
Supreme Court has held that their jurisdiction is limited to those 
matters designated by statute. ***
The municipal courts are of statutory creation. Thus, their jurisdiction 
is likewise limited only to those matters statutorily delineated. ***”

ADAMS ROBINSON ENTS. V. ENVIROLOGIX CORP., 111 OHIO 
APP.3D 426, 430-431 (2D DIST.1996)
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Case Initiation and Intake

• Torts (Personal injury, Products Liability, Medical Malpractice, Legal Malpractice, 
Dental Malpractice, Wrongful Death, Business Torts)

• Breach of agreement (Breach of Contract, Breach of Lease, Breach of Warranty, 
Promissory Notes, Cognovit Notes)

• Declaratory Judgments
• Injunctions
• Money due
• Equitable causes of action (unjust enrichment, quantum meruit, promissory 

estoppel)
• Workers’ Compensation
• Administrative Appeals

SUBJECT MATTER JURISDICTION

Case Initiation and Intake

• The Court of common pleas has original jurisdiction in all civil cases in 
which the sum or matter in dispute exceeds the exclusive original 
jurisdiction of county courts and appellate jurisdiction from the 
decisions of boards of county commissioners. R.C. 2305.01.

• A municipal court shall have original jurisdiction only in those cases in 
which the amount claimed by any party, or the appraised value of the 
personal property sought to be recovered, does not exceed fifteen 
thousand dollars, except that this limit does not apply to the housing 
division or environmental division of a municipal court. R.C. 1901.17.

MONETARY BASIS FOR JURISDICTION (COUNTIES WITH MUNICIPAL COURTS)

Case Initiation and Intake, continue

• The court of common pleas may on its own motion 
transfer for trial any action in the court to any municipal 
court in the county having concurrent jurisdiction of the 
subject matter of, and the parties to, the action, if the 
amount sought by the plaintiff does not exceed one 
thousand dollars and if the judge or presiding judge of the 
municipal court concurs in the proposed transfer. R.C. 
2305.01.

MONETARY BASIS FOR JURISDICTION (COUNTIES WITH MUNICIPAL COURTS)
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Case Initiation and Intake

• The Court of common pleas has original jurisdiction in all civil cases in 
which the sum or matter in dispute exceeds the exclusive original 
jurisdiction of county courts. R.C. 2305.01.

• Ohio county courts only have exclusive jurisdiction in civil actions for 
the recovery of sums not exceeding $500 and original jurisdiction in 
cases in which the amount claimed does not exceed $15,000. R.C. 
1907.03(A).

• If a counterclaim is filed in a civil action in a county court and the 
counterclaim exceeds fifteen thousand dollars, the county court shall 
certify the action to the court of common pleas.

MONETARY BASIS FOR JURISDICTION (COUNTIES WITH COUNTY COURTS)

Case Initiation and Intake

• You receive a case transferred from municipal or county 
court. Plaintiff’s original complaint contained one claim for 
breach of contract in the amount of $10,000 arising under 
a services agreement. Plaintiff later amended the 
complaint with an additional damages claim for $10,000.

What do you do with the transferred case?

HYPOTHETICAL:

Case Initiation and Intake

• “In the event that a counterclaim, cross-claim, or third-party claim exceeds the 
jurisdiction of the court, the court shall certify the proceedings in the case to the 
court of common pleas.” Civ.R. 13(J).

• BUT Civ.R. 13(J) does not expressly permit certification on the basis of a complaint or 
amended complaint. Moreover, to read such permission into the rule would cause 
Civ.R. 13(J) to conflict with Civ.R. 12(H)(3). State ex rel. Natl. Emp. Ben. Services, Inc. 
v. Court of Common Pleas of Cuyahoga Cnty., 49 Ohio St.3d 49, 50 (1990).

• Therefore, in hypothetical, common pleas court does not acquire jurisdiction.
• Civ.R. 12(H)(3) provides that a court shall dismiss an action if the court lacks subject 

matter jurisdiction.

TRANSFERS FROM MUNICIPAL COURT (AMOUNT AT CONTROVERSY IN EXCESS 
OF $15,000)
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Subject Matter Jurisdiction

[A] judgment rendered by a court lacking subject 
matter jurisdiction is void ab initio.

PATTON V. DIEMER, 35 OHIO ST.3D 68, 70 (1988) 

Subject Matter Jurisdiction

• Board of Zoning Appeals
• Boards of Mental Health and Addiction Services
• Board of Developmental Disabilities

ADMINISTRATIVE APPEALS

Subject Matter Jurisdiction

You have been assigned an administrative appeal from a 
city agency. *** You can’t find the record for your review.

What do you do?

HYPOTHETICAL
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Subject Matter Jurisdiction

• Within thirty days after receipt of a notice of appeal from an order 
in any case in which a hearing is required by sections 119.01 to 
119.13 of the Revised Code, the agency shall prepare and certify 
to the court a complete record of the proceedings in the case. 
Failure of the agency to comply within the time allowed, upon 
motion, shall cause the court to enter a finding in favor of the 
party adversely affected. Additional time, however, may be 
granted by the court, not to exceed thirty days, when it is shown 
that the agency has made substantial effort to comply.

R.C. 119.12(J)

Subject Matter Jurisdiction

• Split of authority on whether “prejudice” is required prior to dismissal for 
failure to file a complete record.

• The statute simply says that when there is a failure to timely file a “complete 
record,” the court shall, upon motion, “enter a finding in favor of the party 
adversely affected.” R.C. 119.12(I). The statute doesn't distinguish “mere 
omissions” from more serious failures. And the “adversely affected” 
language applies universally to all failures to timely file a complete record. 
So, the statute either requires prejudice or it doesn't. There is no room for a 
middle ground. The judicially manufactured sometimes-prejudice-is-
required, sometimes-it's-not approach cannot be reconciled with the 
statutory language.

IS DISMISSAL REQUIRED UNDER R.C. 119.12(J)?

Subject Matter Jurisdiction, continued

• We make clear today that prejudice is always required. The plain 
meaning of “party adversely affected” leaves no room for any 
other construction.

• Goudy v. Tuscarawas Cnty. Pub. Def., 2022-Ohio-4121.

IS DISMISSAL REQUIRED UNDER R.C. 119.12(J)?
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Service
CIV.R. 4

Upon the filing of the complaint the clerk shall 
forthwith issue a summons for service upon each 
defendant listed in the caption. Upon request of the 
plaintiff separate or additional summons shall issue 
at any time against any defendant.

Service
ADDITIONAL RULES

Civ.R. 4.1 & 4.6 – Methods of Service; Limits
Civ.R. 4.2 – Who May be Served
Civ.R. 4.3 & 4.5 – Out of State/Foreign Country 
Service
Civ.R. 4.4 – Service by Publication
Civ.R. 4.7 – Waiving Service

Service vs. Subject Matter Jurisdiction
Despite the failure to appear or respond, a court may consider 
whether exercise of subject matter jurisdiction is appropriate, 
sua sponte.

See Moore v. Franklin Cty. Children Servs.,2007-Ohio-4128 
(10th Dist.)

“The issue of subject-matter jurisdiction involves ‘a court's 
power to hear and decide a case on the merits and does not 
relate to the rights of the parties.’”
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Part VI: FLOPs and Defaults

Service – Time to Respond
Civ. R. 12(A) – answer to complaint, cross-claim, or 
counterclaim within 28 days of service.
Civ. R. 12(B) – permits a motion raising certain 
defenses as responsive pleading.
R.C. 1925.02(B) – no provision for answer in small 
claims cases
R.C. 1923.061 – defense “may be asserted at trial”

Failure to commence within 6 months
• A civil action is commenced by filing a complaint with the court, if service is 

obtained within one year from such filing upon a named defendant, or upon an 
incorrectly named defendant whose name is later corrected pursuant to Civ.R. 
15(C), or upon a defendant identified by a fictitious name whose name is later 
corrected pursuant to Civ.R. 15(D). Civ.R. 3(A).

• If a service of the summons and complaint is not made upon a defendant 
within six months after the filing of the complaint and the party on whose 
behalf such service was required cannot show good cause why such service 
was not made within that period, the action shall be dismissed as to that 
defendant without prejudice upon the court's own initiative with notice to such 
party or upon motion. This division shall not apply to out-of-state service 
pursuant to Rule 4.3 or to service in a foreign country pursuant to Rule 4.5. 
Civ.R. 4(E)
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Failure to commence within 6 months

• Can the Court sua sponte dismiss the case?
• See Thomas v. Freeman, 79 Ohio St.3d 221 (1997)
• Affirmed dismissal under Civ.R. 4(E) after the following notice 

was issued:
• “Case will be dismissed within 7 days of filing of this notice unless 

counsel can show cause as to why no activity has taken place in 
six months.”

• What does your Court’s notice look like?

PLAINTIFF DOES NOT OBTAIN SERVICE WITHIN 6 MONTHS

Order issued 6 
months after 
complaint filed 
and no service 
obtained. Does 
it comply?

Order issued 6 
months after 
complaint filed 
and no service 
obtained. Does 
it comply?

Failure to commence within 6 months

• Does your Court have a local rule?
• Each judge shall review or cause to be reviewed quarterly, all 

assigned cases which have been on the docket for six (6) months and 
in which no proceedings have taken place. When the assigned 
judge's docket reveals no activity in the previous six (6) months and 
no assigned trial date, such cases shall be published for dismissal 
with mail notice to all counsel. On the date assigned, the case shall 
be dismissed, or upon showing good cause, set for trial or other 
disposition as ordered by the Court, all in accordance with C.P. 
Sup.R. 7 through 9. Summit County Loc.R. 7.18.

PLAINTIFF DOES NOT OBTAIN SERVICE WITHIN 6 MONTHS
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Failure to commence within 6 months

• How is your Court’s docket review practically 
accomplished?
• New cases entered into a database?
• Periodic review of incoming cases

• What else are you looking for when managing new cases?
• Get service?
• Defaults?

PLAINTIFF DOES NOT OBTAIN SERVICE WITHIN 6 MONTHS

Motion for Default Judgment
CIV.R. 55
When a defendant fails to appear or respond, a claimant 
may seek judgment by default pursuant to Civ.R. 55, which 
provides:

(A) Entry of Judgment. When a party against whom a 
judgment for affirmative relief is sought has failed to plead 
or otherwise defend as provided by these rules, the party 
entitled to a judgment by default shall apply in writing or 
orally to the court…

Motion for Default Judgment
SERVICE IS ESSENTIAL

Remember – you cannot enter default judgment 
without proper service….
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Service – Time to Respond

Defendant fails to file a timely Answer or request an 
extension to plead. Instead, Defendant attempts to 
file an Answer without leave, after Plaintiff moved 
for default judgment.

Should the Court construe the untimely Answer as a 
request for leave to plead?

Service – Time to Respond

“[T]he failure of the defendant to comply, even 
substantially, with the procedures outlined in the Civil 
Rules subjected her to the motion for a default 
judgment, and the plaintiffs, having complied with the 
Civil Rules, had a right to have their motion heard and 
decided before the cause proceeded to trial on its 
merits.” 

MILLER V. LINT, 62 OHIO ST.2D 209, 214 (1980)

Default Judgment
An automobile leasing company files a breach of contract 
claim against a consumer. The consumer is identified as 
“Robert J. Smith, Jr.” Summons issues by certified mail, 
and a “Mary Smith” signs the return receipt. No answer 
is filed. 

May the Court grant default judgment, considering the 
discrepancy in the named defendant and the name of the 
person who signed for service?
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Default Judgment
INDIVIDUAL SERVICE VERSUS CORPORATE SERVICE 

“Service is perfected by certified mail when it is sent to an address 
that is reasonably calculated to reach the defendant. *** Proper 
service of process is "[evidenced by a return receipt signed by any 
person * * * ." Civ.R. 4.1, section 1. (Emphasis added.). Valid service 
of process is presumed when the envelope is received by any person 
at the defendant's residence; the recipient need not be an agent of 
the defendant. ***”  Ohio Civ. Rights Comm. v. First Am. Properties, 
113 Ohio App.3d 233, 237 (2d Dist.1996)

Default Judgment, continued
INDIVIDUAL SERVICE VERSUS CORPORATE SERVICE 

Bowling v. Grange Mut. Cas. Co., 10th Dist., 2005-Ohio-5924 (service 
to corporation effective when sent certified mail, picked up at post 
office and signed for by authorized third party mail delivery service 
agent, even if corporation later claims it didn’t receive the complaint; 
no excusable neglect for 60(B) from valid default when company 
did not have a procedure in place to deal with certified mail after 
messenger/mail deliver service signed for it)

Default Judgment - Notice
In limited circumstances, default judgment may not be 
entered without notice to the defendant
See Civ.R. 55(A)
… If the party against whom judgment by default is sought 
has appeared in the action, he (or, if appearing by 
representative, his representative) shall be served with 
written notice of the application for judgment at least 
seven days prior to the hearing on such application.…
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Default Judgment - Notice

- Answer
- Motion to Dismiss
- ? ? ? ? 

WHAT CONSTITUTES AN “APPEARANCE?”

Default Judgment - Appearance

“For purposes of Civ.R. 55(A), an ‘appearance’ is an overt action clearly expressing 
an intention and purpose to defend against a lawsuit. … 
In construing the notice provisions of Civ.R. 55(A), Ohio courts liberally interpret 
the term ‘appeared.’ …
‘[T]he determination of whether a party has appeared in an action for the 
purposes of Civ.R. 55(A) notice requirements does not necessarily hinge on 
whether a formal filing was made with the court.’ …
A party will be said to have appeared in the action when that party clearly 
expresses to the opposing party an intention to defend the suit. Id. No formal filing 
is required.”
Wells Fargo Bank, N.A. v. Myers, 2015-Ohio-4212 (6th Dist.) (citations omitted)

WHAT IS AN APPEARANCE?

Default Judgment - Appearance

Request for extension and for mediation: Where 
defendant requested foreclosure mediation and 
an extension to plead, and participated in 
mediation, these actions constituted an 
appearance. Bank of New York Mellon v. 
Watkins, 2012-Ohio-4410 (10th Dist.)

WHAT IS AN APPEARANCE?
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Default Judgment - Appearance

Notice of Appearance: Where debtor filed 
his notice of appearance, this notice was an 
“appearance” for purposes of Civ.R. 55(A). 
Discover Bank v. Crocker, 2016-Ohio-2759 
(9th Dist.)

WHAT IS AN APPEARANCE?

Default Judgment - Appearance

Plaintiff corporation files its complaint, and perfects service on 
Defendant corporation, alleging breach of a commercial lease 
agreement.

Counsel for Defendant phones plaintiff’s counsel to discuss the 
allegations, seeking dismissal of all claims, but files no Answer or 
other pleading.

Plaintiff files a Motion for Default Judgment, noting its contact 
with Defendant’s counsel.

May the Court rule on the Motion without notice to Defendant?

HYPOTHETICAL

Default Judgment - Appearance

Where counsel for the parties had a single telephone 
conversation and plaintiff’s counsel was aware of 
defendant’s intention to defend the suit, default 
judgment could not be granted without notice as 
provided by Civ.R. 55(A), as the phone conversation 
between counsel constituted an “appearance” in the 
matter. AMCA Internatl. Corp. v. Carlton, 10 Ohio St.3d 
88, 90, (1984)

WHAT IS AN APPEARANCE?
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Default Judgment - Appearance

Plaintiff corporation files its complaint, and perfects service on 
Defendant corporation, alleging breach of a commercial lease 
agreement.
Defendant has an attorney contact plaintiff’s counsel only to 
discuss possible settlement.
Plaintiff files a Motion for Default Judgment, noting its contact 
with Defendant’s counsel.
May the Court rule on the Motion without notice to Defendant?

HYPOTHETICAL

Default Judgment - Appearance

Where counsel was not yet retained by the defendant, and 
only discussed possible settlement, the court found no 
appearance, triggering the notice requirements of Civ.R. 
55(A).
“In fact, absent representations to the contrary, engaging 
in settlement discussions could reasonably be construed as 
an indication that a party did not wish to defend a lawsuit.” 
Mueller v. Hammann, 2013-Ohio-5098 (1st Dist.)

WHAT IS AN APPEARANCE?

Default Judgment - Appearance

Local rules may not impose a service requirement that is 
inconsistent with the Rules of Civil Procedure. Ellison v. K 2 
Motors LLC, 2023-Ohio-1871 (10th Dist.)

Service not required on parties in default for failure to appear, 
with “appeared” construed liberally for purpose of Civ.R. 55(A). 
Service/notice required if pleadings assert new or additional 
claims or for additional damages. Id., citing to Civ. R. 5(A).

CAN LOCAL RULE REQUIRE SERVICE OF DEFAULT JUDGMENT 
MOTION?
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Default Judgment - Appearance

A deficient pleading, ordered stricken, may still constitute an 
“appearance,” 
requiring notice under Civ.R. 55(A).

“The filing of an answer by an officer of a corporation was an 
appearance in the action within the meaning of Civ.R. 55(A), even 
though the answer was unsigned and was later stricken because 
it had not been filed by an attorney.” See Plant Equip., Inc. v. 
Nationwide Control Serv., 2003-Ohio-5395 (1st Dist.)

WHAT IS AN APPEARANCE?

To Constitute an Answer:

Civil Rule 8(B): requires short and plain terms as to 
defenses to each claim asserted (either admit, deny, 
without knowledge)

Civil Rule 5: requires a certificate of service, 
indicating a copy of the filing has been served on 
other parties

Special Appearance

“[T]he Ohio Rules of Civil Procedure have abolished any 
distinction between “general” and “special” appearances. Civ.R. 
12(B) through (H) delineate the methods of asserting defenses 
and objections. Staff Notes to Civ.R. 12(B). “Rule 12(G) follows up 
the abolition of the special appearance in Rule 12(B) by actually 
compelling the defendant who makes a motion to include therein 
all defenses and objections then available to him which this rule 
permits to be raised by motion.” (Emphasis added.) Staff Notes to 
Civ.R. 12(G).”

BAYLISS V. DURRANI, 2022-OHIO-914, ¶ 14 (1ST DIST.)
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Default Judgment - Damages

“If, in order to enable the court to enter judgment or to 
carry it into effect, it is necessary to take an account or 
to determine the amount of damages or to establish 
the truth of any averment by evidence or to make an 
investigation of any other matter, the court may 
conduct such hearings or order such references as it 
deems necessary and proper and shall when applicable 
accord a right of trial by jury to the parties.”

OHIO CIV. R. 55(A)

Default Judgment

A bank sues a consumer for $15,000.00 in credit card debt. The 
consumer mails the court a type-written letter, agreeing he owes 
some of the claimed amount, but most of the charges belong to his 
ex-wife, who was ordered to pay the debt as part of their divorce 
decree. The consumer takes no further action.
Should the Court:
-Ignore the letter? 
-File the letter with the clerk and serve a copy on plaintiff’s counsel? 
-Send a reply to the consumer telling him he needs to file an answer?

HYPOTHETICAL

Default Judgment

Plaintiff seeks default judgment on a claim of breach of a 
commercial lease, and also seeks damages based on breach 
of the “use” provision within the lease. 
The lease, however, does not provide for liquidated 
damages based on breach of the “use” provision. 
The Court, nevertheless, awards an amount of damages 
without hearing. 

Was this error?

HYPOTHETICAL
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Default Judgment - Damages

While Rule required hearing to determine damages, no requirement that hearing 
be an oral hearing where no oral hearing is requested.

“But, surely, once a court determines that a hearing is necessary to establish the 
proper amount of damages, a defendant who has made an appearance is 
entitled to notice of that hearing.”
In this case defendant  failed to answer complaint, plaintiff filed motion for 
default, defendant then filed notice of appearance and motion for leave to file 
answer out of time.  Court indicated it was granting default and plaintiff filed 
proposed entry, to which defendant objected. Court issued entry granting 
liability and indicating intent to hold damages hearing but then held damages 
hearing without notice to appearing defendant. Can’t do that.

ABBOTT V. FORD DEV. CORP., 2015-OHIO-5233 (1ST DIST.) (FISCHER, P.J., DISSENTING)

Default Judgment - Damages

“Before granting default judgment, the trial court must 
ascertain what damages are appropriate. The court has 
discretion in doing so, but that discretion is limited. … [A] 
damages hearing may not be necessary where the 
damages are definite, such as a liquidated claim, or where 
the damages are otherwise discernable from the record, 
but a hearing may be necessary where the damages are 
not definite[.]”

W2 PROPS., LLC V. HABOUSH, 2011-OHIO-4231 (1ST DIST.)

Default Judgment

[A] party appearing after a default judgment is 
awarded is not then entitled to notice and a hearing 
under Civ.R. 55(A).

TOLEDO V. HERON ARIZONA FUND 1, LLC, 2024-OHIO-1510 
(6TH DIST.)
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Default Judgment

The Court grants Plaintiff’s Motion for Default 
Judgment and awards damages without hearing. 
Defendant seeks relief from the damages portion of 
the judgment, specifically, the portion awarded that 
represented unliquidated damages.

Should the Court grant the requested relief?

HYPOTHETICAL

Default Judgment

“Under Civ.R. 55(A), it is discretionary whether a trial court will conduct a hearing 
regarding damages. Where a damages claim is ‘liquidated’ or based on a readily 
ascertainable amount, such as an account, no additional proof is necessary. …
However, ‘where the amount awarded by the trial court in a default judgment is 
not supported by either an evidentiary hearing or evidence in the record, the 
trial court abuses its discretion in denying relief from the damages portion of the 
default judgment.’ …K. Ronald Bailey & Assocs. Co., LPA v. Soltesz, 2006-Ohio-
2489 (6th Dist.)  See also W2 Props., LLC v. Haboush, 2011-Ohio-4231 (1st Dist.)
and Hajjar Fam. Revocable Tr. v. Flan Wa Allan L.L.C., 2009-Ohio-5156 (9th Dist.)

***If Complaint clearly sets forth amount, likely judgment is fine.  If not, or if you 
have questions – set for hearing

MAKE SURE DEFAULT DAMAGES ARE SUPPORTED 

Part VII: Pro se litigants
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Civil Proceedings

Pro se litigants are required to comply with the Civil Rules.

“It is well-established that pro se litigants are held to the same rules, procedures, 
and standards as litigants represented by counsel.”

Chibinda v. Ohio Bur. of Motor Vehicles, 2018-Ohio-1378, ¶ 29 (10th Dist.)

Courts should grant pro se litigants reasonable leeway and liberally construe 
pleadings “so as to decide issues on the merits,” but must also hold pro se 
litigants “to the same standard as any represented party.”

Robinson v. Lorain County Printing & Publishing Co., 2023-Ohio-3 (9th Dist.)

KEY POINTS

Civil Proceedings
SAMPLE PRO SE ANSWER

Civil Proceedings

While courts should construe pleadings with leeway, the integrity of the Civil 
Rules depends on consistent application

See, e.g., Smallwood v. Shiflet, 2016-Ohio-7887 (8th Dist.)

“Civ.R. 8(F) requires the court to liberally construe all pleadings to do substantial 
justice. Although this rule provides trial courts with leeway in addressing the 
pleadings of pro se parties, such leeway is not boundless. ***

Even in instances where courts have been willing to overlook procedural 
deficiencies in pro se answers defendants have still been required to, at a 
minimum, indicate their intent to defend the case and state in short and plain 
terms their defense to the claims asserted.”

KEY POINTS
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Civil Proceedings

“[I]f a party makes an application to be qualified as 
an indigent litigant as set forth in section 2323.311 
of the Revised Code, the clerk of the court shall 
receive and file the civil action or proceeding or the 
responsive action by the defendant.”
R.C. 2323.31

POVERTY AFFIDAVIT

Civil Proceedings

See CitiMortgage, Inc. v. Bumphus, 2011-Ohio-4858 
(6th Dist.)
“A trial court cannot consider pleadings filed without 
a certificate of service.  Civ.R. 5(D) * * * Therefore, a 
court may not consider an “answer” that does not 
include a certificate of service and may grant default 
judgment against the defendant for failing to defend.”

SERVICE ON OPPOSING PARTY REQUIRED

Civil Proceedings
A pro se litigant may only represent themselves, and may not appear on behalf of a 
family member, corporation, or based on a “power of attorney”
See, e,g., Cincinnati Bar Assn. v. Foreclosure Solutions, L.L.C., 2009-Ohio-4174, ¶ 21
"The unauthorized practice of law is the rendering of legal services for another by 
any person not admitted to practice in Ohio under Rule I and not granted active 
status under Rule VI, or certified under Rule II, Rule IX, or Rule XI of the Supreme 
Court Rules for the Government of the Bar of Ohio." Gov.Bar R. VII(2)(A). 
We have defined the practice of law expansively. In Ohio, the practice of law is not 
limited to the conduct of cases in court but embraces "the preparation of pleadings 
and other papers incident to actions," "the management of such actions," and "in 
general all advice to clients and all action taken for them in matters connected with 
the law." ***.
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Civil Proceedings
Keybank Natl. Assn. v. Sarameh, 2013-Ohio-2576 (2d Dist.)

A non-attorney may not represent another based on a power of 
attorney; such conduct violates R.C. 4705.01, prohibiting the 
unauthorized practice of law, and Civ.R. 11, requiring parties not 
represented by an attorney admitted to practice to sign their own 
pleadings.

Vilardo v. Sheets, 2006-Ohio-3473 (12th Dist.)

Default judgment against corporation proper, despite purported pro 
se answer filed on behalf of company.  Corporate defendants must 
appear through a licensed attorney.

Contact Info

Honorable D. Chris Cook
Lorain County Court of Common Pleas

General Division
225 Court St.

Elyria, Ohio 44035
https://courtofcommonpleas.loraincounty.us/

dcook@loraincommonpleas.us
Telephone: 440-329-5417

Honorable Judge Joy Malek Oldfield 
Summit County Court of Common Pleas

General Division │ Turning Point 
209 S. High Street

Akron, Ohio 44308
https://www.summitcpcourt.net/
joldfield@cpcourt.summitoh.net

Telephone: 330-643-8301
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The right to testify is not specifically enumerated in Crim. R. 11 as a constitutional right and the 
defendant need not be informed of such a right. State v. Phillips, 2020-Ohio-2785 (3rd). 

 
Non-Constitutional Rights - Crim.R. 11(C)(2)(a-b) 

 

C. Non-Constitutional Rights include: 

1)  Voluntariness of Plea   

2)   Nature of Charge 

3)   Maximum Penalty 

4)   Eligibility for Community Control Sanctions 

5)   Effect of Plea 

6)  Proceed to Judgment 

Non-Constitutional rights colloquy requires substantial compliance.  State v. Engle, 74 Ohio 
St.3d 525 (1996). 

Substantial compliance exists when a defendant, under the totality of the circumstances, 
subjectively understands the implications of the plea and the rights waived. State v. Nero, 56 
Ohio St.3d 106 (1990). 

 
Substantial compliance means that under the totality of the circumstances the defendant 
subjectively understands the implications of his plea and the rights he is waiving. State v. 
Hudson-Bey, 2016-Ohio-7722 (4th). 

In part, substantial compliance can be established by reference to the written plea agreement. 
State v. Lauth, 2013-Ohio-3478 (7th). 

 
Where error is non-constitutional aspect of plea, defendant must show prejudice.  State v. 
Gaines, 2015-Ohio-5132 (8th District) (court overstated consequences of PRC) 

III. Voluntariness 
 
Indication that defendant was taking medications did not render plea involuntarily. State v. 
Johnson, 2019-Ohio-4541 (7th). 
 
Coercion not present when defendant indicated to the Court that no threats or promises were 
made to him. State v. Armstrong, 2015-Ohio-3343 (8th). 

A. Penalties and Consequences - Crim.R. 11(C)(2)(a) 
 
Misstatement as to maximum sentence constitutes grounds for reversal. State v. Drake, 2017-
Ohio-4027 (9th). 
 
Fines and other financial sanctions, including restitution, are penalties that must be discussed. 
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State v. Whitesell, 2006-Ohio-1781 (12th). 
 
If defendant subjectively understands mandatory nature of penalty, failure to mention the 
qualifier “mandatory” does not render plea involuntary. State v Homolak, 2019-Ohio-869 (8th). 
 
Failure to advise of fine is not error if no fine is imposed. State v. Taylor, 2015-Ohio-1643 (8th). 
 
Failure to advise defendant of lifetime OL suspension violated requirements of Crim. R 
11(C)(2)(a). State v. Greene, 2006-Ohio-480 (2nd). 
 
The consecutive sentence requirement of R.C. 2921.331(D) (Failure to Comply with the Order 
or Signal of a Police Officer) must be explained under the maximum penalty language 
requirement Crim. R. 11(C)(2)(a). State v. Pitts, 159 Ohio App.3d 852 (2005). 
 
The consecutive language requirement of R.C. 2921.331(D) (Failure to Comply with the Order 
or Signal of a Police Officer) need not be addressed pursuant to Crim. R. 11(C)(2). State v. 
Bailey, 2004 Ohio LEXIS 240. 
 
Court is not required to “add up” all the penalties for multiple counts to inform Defendant of 
maximum penalty. State v Berry, 2023-Ohio-605 (8th). 
 
Merger of offenses may require an explanation during plea proceedings. State v. Black, 2012-
Ohio-3774 (10th). 
 
Plea of guilty not necessarily involuntary even if defendant is not informed that sentences may 
be imposed consecutively.  State v. Johnson, 40 Ohio St.3d 130 (1988). 
 
When a trial court takes a plea from a defendant facing multiple charges, the court must advise 
the defendant as to the maximum penalty as to each offense and whether each offense is non-
probationable. State v. Novoa, 2021-Ohio-3585 (7th).  
 
Crim. R. 11(C)(2)(a) requires Court to explain the consequences of the charge. The term 
“charge” indicates only a single and individual criminal offense; consequently, the term maximum 
charge is to be understood as referring to a single penalty.  State v. Horn, 2013-Ohio-1986 
(8th). 
 
Trial court failed to substantially comply with requirement of advising defendant as to maximum 
penalty by failing to advise of additional consecutive mandatory sentence relating to DUI 
specification. State v. Eckels, 173 Ohio App.3d 606 (2007). 
 
Post-release control is a penalty which the court must inform the offender of pursuant to Crim. 
R. 11(C)(2)(a). State v. Witesell, 2006-Ohio-1781 (12th). 
 
Court must advise sex offender of his classification status and notification requirements. 
However, if court fails to do so Defendant must show prejudice. State v Dangler, 2020-Ohio-
2765.  
 
Court must advise of possible PRC supervision and penalties as it affects maximum sentence, 
but it may accomplished if mentioned only in plea form. State v. Camp, 2018-Ohio-2964 (2nd). 
 
Failure to notify maximum sentence on each count after indicated cumulative number for all 
counts not error. State v. Hickman, 2019-Ohio-2819 (5th). 
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Court not required to advise Defendant that guilty plea would forfeit his right to appeal denial of 
suppression motion. State v. Hickman, 2019-Ohio-2819 (5th). 
 
Court cannot rely on notification of penalties at arraignment to satisfy plea requirement. State v 
Duty, 2017-Ohio-451 (4th). 
 
Court not required to address penalties for indictment counts not being plead to. State v. Hall, 
2023-Ohio-1229(6th). 
 
Nature of the Charge 
 
Court is not required to review each element of offense with offender so long as he understands 
the nature of the charge. State v. Stubbs, 2014-Ohio-3696 (10th). 
 
In order for a trial court to determine that a defendant is entering a plea with an understanding 
of the nature of the charge, the court need not advise him of the elements of the offense or 
specifically ask him if he understands the charge so long as the totality of the circumstances 
indicate that the trial court was warranted in deciding that the defendant understood the charge. 
State v. Peyton, 2017-Ohio-8253 (2nd). 
 
[T]he Ohio Supreme Court has held that where criminal defendants are represented by 
counsel, Crim.R. 11(C) does not require trial courts to inform defendants of affirmative 
defenses that may be available to them prior to accepting their guilty pleas. State v. Cooke, 
2020-Ohio-2725 (8th), citing State v. Reynolds, 40 Ohio St.3d 334 (1988).  

 
Eligibility for Community Control Sentence 
 
When dealing with non-constitutional warnings including eligibility for community control, the trial 
court need only substantially comply with the rule. State v. Yanez, 150 Ohio App.3d 510 (2002). 
 
Court complied with Crim.R. 11(C)(2) when it advised defendant that he would receive five years 
of actual incarceration without further advising defendant that he would be ineligible for 
probation. Defendant asserted that “actual incarceration” was a legal term of art and obscure to 
the general public.  State v. Sims, 95-LW-2519 (9th Dist., 5/24/95). 
 
Defendant was entitled to withdraw plea prior to sentencing upon discovering his ineligibility for 
a community control for a felony DUI conviction.  State v. Murphy, 176 Ohio App.3d 345 (2008). 
 
The trial court failed to comply with requirements of Crim. R. 11(C)(2)(a) when it stated that 
community control would be “unlikely” where the court was obligated to impose a mandatory 
prison term.  State v. Howard, 2008-Ohio-419 (1st). 
 
Pleas to offense that carried mandatory prison term was not made voluntarily because 
Defendant was not advised he was ineligible for community control sentence. State v. Given, 
2015-Ohio-361 (12th). 
 

B. Effect of Plea 

Failure to personally address defendant on issue of effect of pleas does not require reversal if it 
can be shown from the record that defendant knew that his plea was an admission of guilt. State 
v. Porterfield, 2004-Ohio-520 (11th). 
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Crim.R. 11(C) requires the court to personally address the defendant as it relates to each of 
his rights. Failure to strictly comply with the constitutional rights provisions invalidates the 
plea.  Strict compliance does not, however, require a verbatim recitation of the Crim.R. 
11(C) rights. State v. Conrad, 2020-Ohio-6673(11th), ¶10 citing State v. Veney, 120 Ohio 
St.3d 176, 2008-Ohio-5200. 
 
The motivational niceties of a guilty plea are not an element of Rule 11 inquiry. State v. 
Holder, 97 Ohio App.3d 486 (1994). 
 
The Court may substantially comply with Crim. R. 11(C)(2)(b) even where it does not explain 
that a guilty plea is a complete admission of guilt. State v. Gruber, 2001-Ohio-8898 (11th). 
 
In order to satisfy Crim.R. 11(C)(2)(b)'s requirement that the defendant understands the effect 
of the guilty plea, the trial court must inform the defendant, either orally or in writing, of the 
language set forth in Crim.R. 11(B) which defines the effect of a guilty plea as ‘a complete 
admission of the defendant's guilt.’” State v. Krieger, 2020-Ohio-6964 (4th).  
 
A defendant who has entered a guilty plea without asserting actual innocence is presumed to 
understand that he has completely admitted his guilt. In such circumstances, a court’s failure to  
inform the defendant that his guilty plea is a complete admission is presumed not to be 
prejudicial. State v. Griggs, 103 Ohio St.3d 85 (2004). 

  
“We hold that a defendant who has entered a guilty plea without asserting actual innocence is 
presumed to understand that he has completely admitted his guilt. In such circumstances, a 
court's failure to inform the defendant of the effect of his guilty plea as required by Crim.R. 
11 is presumed not to be prejudicial.” State v. Peck, 2015-Ohio-1279 (7th).  

 
Proceed to Judgment and Sentence 
 
No prejudice if Court fails to advise defendant of right to proceed with sentence if sentencing 
hearing is conducted later. State v. McKenna, 2009-Ohio-6154. 
 
No prejudice if “proceed to judgment” language is in plea document. State v. Patton, 2017-
Ohio-1197 (2nd). 

 
IV. Special Statutory Considerations 

A. R.C. 2945.17: (A) At any trial, in any court, for the violation of any 
statute of this state, or of any ordinance of any municipal corporation, 
except as provided in divisions (B) and (C) of this section, the accused 
has the right to be tried by a jury. 

B. Non-Citizen Notification  

C. R.C. 2937.06(B):  “Prior to accepting a plea of guilty…the court 
shall comply with sections 2943.031 and 2943.032 of the Revised Code.” 

R.C. 2943.031: “If you are not a citizen of the United States you are hereby advised that 
conviction of the offense to which you are pleading guilty (or no contest, when applicable) may 
have the consequences of deportation, exclusion from admission to the United States, or denial 
of naturalization pursuant to the laws of the United States.” 
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(1) Trial court accepting a guilty or no contest plea from a defendant 
who is not a citizen of the United States must give verbatim the warnings 
set forth in R.C. 2943.031(A). State v.  Francis, 104 Ohio St.3d 490 
(2004). 

 
If attorney fails to advise client as to consequences of non-citizenship, defendant must show 
deficient representation and prejudice. State v Bozso, 2020-Ohio-3779 (8th). 

D. Post-Release Control Notification  

R.C. 2943.032(E): “If the offender violates the conditions of a post-release control sanction 
imposed by the parole board upon the completion of a stated prison term, the parole board may 
impose upon the offender a residential sanction that includes a new prison term of up to nine 
months.” 

(1) Crim.R. 11 does not require the Court to advise the Defendant 
about the possibility of parole.  However, if a Court erroneously advises a 
Defendant who is charged with an unclassified felony that he or she may 
be subject to a period of post-release control, rather than parole, the plea 
may be vacated upon a showing of prejudice.  State v. Clark, 119 Ohio St 
3rd 239 (2008). 

 
(2) Where the trial court mentions post-release control . . . but fails to 
inform the defendant of the duration of mandatory post-release control, 
and the pleas form sets out proper term the trial court substantially 
complies with the maximum penalty requirements of Crim.R 11(C)(2)(a). 
State v. Taylor, 2018-Ohio-1528 (10th). 

(3) If the trial court fails to inform the defendant at plea that 
additional prison time can be imposed for a violation of post-release 
control, plea must be vacated as a reviewing court cannot say whether the 
plea would have otherwise been made. State v. McCollins, 2006-Ohio-
4886 (8th). 

(4) Trial court’s misstatement as to length of PRC can be cured if 
from all circumstances, the defendant was informed of the actual term. 
State v. Bach, 2005-Ohio-4173 (6th).  

 
It is well settled that a trial court has a statutory duty to provide notice of post release control at 
the sentencing hearing’ and that ‘any sentence imposed without such notification is contrary to 
law. State v. Trone, 2020-Ohio-384, quoting State v. Jordan, 104 Ohio St.3d 21 (2004). 

(5) Post release control notifications are non-constitutional 
requirements under Crim. R. 11(C). State v. Howard, 2017-Ohio-8020 
(3rd).  

(6) Trial court substantially complied with post-release control 
notification although court at stated that post-release control was 
discretionary, the plea agreement signed by the defendant clearly 
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indicated that post-release was mandatory.  State v. Torres, 2008-Ohio-
815 (6th). 

(7) A defendant need not be re-advised of his post-release control 
obligations if a plea and sentencing hearing are combined.  State v. 
Jackson, 2006-Ohio-1147 (10th). 

(8) If a defendant is convicted of several offenses, R.C. 2967.28(B)(2) 
requires the Court to advise the defendant as the greatest term allowed 
since post-release control terms are served concurrently.  State v. Smith, 
2007-Ohio-2841 (9th). 

 
PRC Sentence - R.C 2929.141 
 
Court requires that a defendant currently on PRC must be advised of the possibility of 
receiving an additional consecutive sentence if convicted of new felony. State v. Bishop, 156 
Ohio St.3d 156 (2019). 
 

V. No Contest Plea-Criminal Rule 11(B) 

A. Criminal Rule 11(B)(2): “A plea of no contest is not an admission 
of guilt, but an admission of the truth of the facts alleged in the 
indictment… “ 

Sworn testimony is unnecessary to establish guilt if the allegations of the indictment state a 
felony offense. The procedure of Crim. R. 11(C) does not envision an affirmative defense hearing 
or mini-trial where a defendant enters a no contest plea to a felony.  To raise an affirmative 
defense, a defendant must plead not guilty to the charged offense and stipulate to the facts. 
State ex. rel. Stearn v. Mascio, 75 Ohio St.3d 422 (1996). 

Where the indictment contains sufficient allegations to state a felony offense and the defendant 
pleads no contest, the court must find the defendant guilty of the charged offense. State v. Bird 
81 Ohio St.3d 582 (1998). 

 
Court must advise of consequences of a no contest plea to a felony.  State v Heard, 2017-
Ohio-8310 (8th). 

A court must personally address a defendant to determine if he/she understands the 
consequences of a no contest plea. Westlake v. Kilbane, 146 Ohio App.3d 308 (2001). 

A judge’s duty to a defendant before accepting his plea of no contest is graduated according to 
the seriousness of the crime with which the defendant is charged. Ohio Crim. R. 11 distinguishes 
between pleas of guilty and no contest in felony cases under Crim. R. 11(C), misdemeanor cases 
involving serious offenses under Crim. R. 11(D), and misdemeanor cases involving petty 
offenses under Crim. R. 11(E). The requirement is placed upon a court to provide the protections 
that the criminal rules provide to felony offenders should not be read into the Ohio traffic rules 
which deal only with misdemeanor offenses. State v. Watkins, 99 Ohio St.3d 12 (2003). 

An explanation of circumstances may come from the complaint, accident report, or arresting 
officer’s report or other sources. State v. Murphy, 116 Ohio App.3d 41(1996). 
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Although a better practice would be to include a recitation of the circumstances of the offense, 
Crim. R. 11(C)(2) merely requires that the court determine that the defendant who has tendered 
a plea of guilty or no contest understands the nature of the charge or charges to which he is 
pleading. State v. Kruger, 2006-Ohio-2361 (2nd). 

Because a plea of no contest provided for in R.C. 2937.07 confers a substantive right it is not 
superseded by Crim. R. 11. Wauseon v. Badenhop, 9 Ohio St.3d 152 (1984). 

 
Plea Negotiations 
 
Rule 11(F) Negotiated plea in felony cases. When, in felony cases, a negotiated plea of 
guilty or no contest to one or more offenses charged or to one or more other or lesser offenses 
is offered, the underlying agreement upon which the plea is based shall be stated on the 
record in open court. 
 
Ineffective assistance of counsel claims may be asserted regarding plea negotiations. 
Missouri v Frye, 132 Sp.Ct. 1399 (2012). 
 
Court must notify Defendant that it is not bound to accept a joint sentencing recommendation. . 
State v. Lumbus, 2013-Ohio-4592 (8th). 

 
Alford Plea 

 An Alford Plea is valid when its validity cannot be seriously questioned in view of a strong factual 
basis in the record on which to determine that the defendant’s plea was voluntarily and 
intelligently given. North Carolina v. Alford, (1970) 400 U.S. 25. 

B. A court may accept an Alford Plea if the following requirements 
are met: 

a) The record affirmatively demonstrates that the defendant’s guilty plea was not the result 
of coercion, deception or intimidation;  

b) Counsel was present at the time of the plea; 

c) Counsel’s advice was competent, in light of the circumstances surrounding the 
indictment; 

d) The plea was made with the understanding of the nature of the charge; 

e) Defendant was motivated either by a desire to seek a lesser penalty or a fear of the 
consequences of a jury trial or both. 

State v. Al-Jumailee, 2007-Ohio-2061 (9th). 
 

Where defendant asserts innocence at a plea hearing trial court must determine that defendant 
has made rational calculation to plead guilty notwithstanding his belief in his innocence. At a 
minimum court must inquire of defendant as to his/her reasons for deciding to plead guilty 
including fear of consequences of a jury trial and any desire to seek lesser penalty. State v. 
Padgett, 67 Ohio App 3d 332 (1990). 
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An Alford Plea is merely a species of a guilty plea having the effect of waiving defendant’s right 
to an appeal. The standard for determining the validity of an Alford Plea is the same as a regular 
plea: whether the plea represents a voluntary and intelligent choice among the alternative 
courses of action available to the defendant. The court may accept a plea of guilty despite a 
protestation of innocence if strong evidence of guilt substantially negates the defendant’s claim. 
State v. Carter, 124 Ohio App.3d 423 (1997). 
 
While most pleas of guilty consist of both a waiver of trial and an express admission of guilt, the 
later element is not a constitutional requisite before the imposition of a criminal penalty. The fact 
that a defendant is unwilling to admit his/her participation in a crime does not necessarily 
demonstrate that the plea was not a product of a free and rational choice especially where 
competent counsel represents the defendant. A change of plea is valid where it is not the result 
of coercion if counsel was present at the time and his/her advice was competent under the 
circumstances, the plea was made with an understanding of the charge and the plea was clearly 
motivated either by desire to seek a lesser penalty or the fear of the consequences of a jury trial 
and evidence is presented to court of other sources which substantiate the defendant’s guilt. 
State v. Piacella, 27 Ohio St.2d 92 (1971). 
 
A court is not required to inquire into a defendant’s reasons for pleading guilty despite assertions 
of innocence when the assertions occur at sentencing after the guilty plea was accepted.  State 
v. Gales, 131 Ohio App.3d 56 (1999).  

A defense counsel’s characterization of a guilty plea as an Alford Plea, even if on the record, is 
insufficient absent a specific protestation of innocence by the accused.  State v. Raymond, 
2006-Ohio-3259 (10th). 

An Alford Plea is a species of a guilty plea and is procedurally indistinguishable from a guilty 
plea.  It waives all errors.  State v. Howard, 2013-Ohio-1437 (11th). 

 
Competency 

  
All defendants must be competent before they can enter a change of plea. State v. Brown, 
2018-Ohio-4984 (10th).  

A trial court shall not find the defendant incompetent to stand trial solely based upon the fact that 
the Defendant is receiving psychotropic medication. An additional inquiry is necessary into a 
defendant’s mental state once a defendant has stated that he is under the influence of drugs or 
medication. The test of determining whether a person is competent to stand trial or enter a guilty 
plea is the same. State v. Mink, 101 Ohio St.3d 350 (2004). 

A defendant is unable to knowingly, intelligently, and voluntarily plead guilty to an offense if he 
lacks the capacity to understand the nature and object of the proceedings against him. A 
defendant’s plea is not void solely because he is taking anti-depressant medications because a 
defendant is presumed to be mentally competent and bears the burden of rebutting this 
presumption. If a defendant tells the trial court that he is taking medication when he is pleading 
guilty, the court must ensure that the defendant is competent at the time he is entering his plea. 
In doing so, the court does not need to hold a hearing; a colloquy with the defendant can 
establish a defendant’s competence. State v. Doak, 2004-Ohio-1548 (7th). 

Emotional disturbance or mental illness does not necessarily render a defendant incompetent. 
State v. Bock, 28 Ohio St.3d 108 (1986). 
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“[E]ven a defendant who may be emotionally disturbed or even psychotic can still be capable 
of understanding the charges against him and assisting his counsel.” State v. Griffith, 2016-
Ohio-8510 (2nd). 

Where it is clear that a criminal defendant is heavily medicated during the course of plea 
proceedings, the court should not accept a change of plea. State v. Newland, 113 Ohio App.3d 
832 (1996). 

The test for whether a defendant is competent to plead guilty is the same test for whether a 
defendant is competent to stand trial: whether the defendant comprehends the proceedings 
against him and has the ability to consult with a lawyer with reasonable understanding. Godinez 
v. Moran, (1993) 509 U.S. 389.  

Ascertaining whether a defendant has the ability to read and write English is important to a 
determination of voluntariness. State v. Jordan, 2002-Ohio-857 (6th).  

 
Ineffective Assistance of Counsel 

Ineffective assistance of counsel may also prevent a defendant from entering into a knowing and 
voluntary plea. Tollett v. Henderson, (1973) 411 U.S. 258. 

 
A guilty plea is not voluntary if it is the result of ineffective assistance of counsel. State v. 
Salter, 2016-Ohio-4772 (6th).  

Asking a defendant about the competency of counsel assuages a multitude of sins. State v. 
Pruitt, 2006-Ohio-4106 (8th). 

VI. Collateral Consequences 

After adoption of Adam Walsh Act , the Supreme Court of Ohio held in State v. Williams, 2011-
Ohio-3374, that provisions of the law are punitive in nature and must now be  addressed during 
pleas proceeding to comply with Crim.R. 11 (C)(2)(a). State v. Hawkins, 2013-Ohio-2572 (2nd).  

Court not required to inform defendant pursuant to Crim. R. 11(C) that after his plea is entered 
a civil complaint for forfeiture can be filed under R.C. 2925.43 as forfeiture is a civil penalty. 
State v. Farley, 2003- Ohio-7338 (4th). 

Neither a trial court nor an attorney need inform a defendant of every possible effect of pleading 
guilty to a charge.  It is not error for a court to fail to advise a defendant that conviction for 
aggravated menacing would preclude him from any future employment at a facility that provides 
care to older adults or persons with mental retardation or developmental disabilities. State v. 
Wilkinson, 2005-Ohio-314 (2nd).  

Prior to accepting a plea a court is not required to explain to a defendant expungement rights. 
State v. Hartup, 126 Ohio App.3d 768 (1998). 
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A court is not required to advise defendant at plea that the state attorney general is authorized 
to  institute civil legal proceedings against the defendant for payments made from the Victim of 
Crime funds. R.C. 2743.72. State v. Tucker, 2002-Ohio-7009 (5th). 

 Procedural Issues 

The court cannot ascertain defendant’s understanding of his constitutional rights solely through 
the assurance of counsel.  State v. Younger, 46 Ohio App.2d 269 (1975). 

Crim. R. 11(C) does not require the judge to obtain a statement of the facts of the case either 
from the State of Ohio or from the defendant prior to accepting a plea, although this may be the 
better practice. State v. Greathouse, 158 Ohio App.3d 135 (2004). 

A defendant’s mere affirmative response to a question of whether he understands the nature of 
the charge against him, without more, is insufficient to support the necessary determination that 
he understands the nature of the charge against him.  State v. Blair, 128 Ohio App.3d 435 
(1998).  

Crim. R. 11(C)(2) requires the court to address each defendant personally.  While it is 
recommended that a trial judge stop after naming each constitutional right and ask if the 
defendant understands that right, failure to do so will not necessarily invalidate a plea.  State v. 
Holt, 2004-Ohio-3252 (9th). 

 
“Before accepting a guilty plea, Crim.R. 11 requires the trial court to personally address a 
defendant to determine if the plea is voluntary, and that defendant understands both the plea 
itself as well as the rights waived by pleading guilty.” State v. Spencer, 2013-Ohio-137(10th). 

When informing a defendant about his constitutional rights including the right to compulsory 
process, the court is better served by using action verbs to explain the right including words such 
as “force,” “subpoenaed,” “compelled,” “summoned” or “required” to appear. A court merely 
advising a defendant that he has “the right to bring in witnesses to this courtroom to testify for 
your defense” is insufficient to apprise a defendant of his constitutional right to compulsory 
process. State v. Rosenberg, 2005-Ohio-101 (8th). 

Rule 11(F) requires that plea negotiations be placed on the record but need not be subject of 
inquiry as part of a Rule 11(C) colloquy. A judge’s admonition that he/she is not bound by a 
recommendation is not required to be discussed but it is clearly the preferred practice. State v. 
Dickson, 2004-Ohio-4262 (2nd). But see. Amended Crim.R. 11(F). 

Adherence to the provisions of Crim. R. 11(C) requires an oral dialogue between the trial court 
and the defendant. State v. Nevels, 2020-Ohio-915 (8th). 
 
There is no prohibition on a trial court conducting a group plea hearing. State v. Strimpel, 
2018-Ohio-1628 (8th). 

 
Taking a Plea from an Unrepresented Defendant 

 
Every defendant has a constitutional right to represent him or herself.  Prior to  granting such a 
request, a trial court must make a detailed inquiry of the  defendant to be assured that the 
decision to represent him or herself is appropriate. State v. Dean, 127 Ohio St.3d 140 (2010). 
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Inquiry of Defendant Prior to Accepting Guilty Plea 

I. Introductory Issues

A. Call the Case (go on the record)

B. Confirm Defendant name.

C. (M) Identify who is present (confirm victim notification and/or presence)

i. Under Marsy’s Law, victims have the right to speak at plea.  Ohio Const. Art. I,
§10(a); R.C. 2930.14

D. Ask State of Ohio to put resolution on the record (i.e., any amendments, dismissals,
understanding of anticipated plea) (Criminal R. 11(F))

i. Note: Criminal Rule 11 (F) requires plea negotiations be placed on the record.
Include dismissed charges of declinations to prosecute for related or unrelated
offenses.  Victim can object to negotiated plea.

E. Ask Defendant attorney to confirm

II. Colloquy with Defendant – Waiver of Constitutional Rights

A. (M) You’ve heard the State and your lawyer identify the plea negotiations in this case?

B. You discussed this with your lawyer before the hearing?

C. (M) Do you understand that while you and the state have presented to the Court a
recommendation for sentencing, that this Court is not bound to accept the
recommendation and that sentencing falls solely within my authority ***

D. Is it your intention today to proceed as they indicated and plead guilty to
________________(IDENTIFY CHARGE AND LEVEL OF OFFENSE)

i. If also pleading to CCV, make sure to acknowledge that: I understand you’re also
pleading guilty to violating community control in Case No. _________________.
Is that true?

E. For GUILTY plea

i. (M) When you plead GUILTY to your new charges, you are waiving important
constitutional rights, making a complete admission of your guilt, and admitting
that you committed the offenses we’ve identified.

ii. For CCV – in the case of your community control violation, you’re admitting you
violated the rules of supervision and will be found GUILTY of that.
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iii. (M) I can then find you guilty and sentence you. 

F. For NO CONTEST in felonies 

1. (M) By pleading no contest to this felony offense you are not admitting 
you’re guilty but you are admitting the truth of the facts as alleged in 
the indictment 

2. (M) And if the allegations in the indictment are sufficient to state a 
felony offense the court must find you guilty 

3. Do you consent to a finding of GUILT? 

G. For NO CONTEST in misdemeanors 

1. By pleading no contest to this misdemeanor offense you are not 
admitting that you are guilty of the charge, but you are admitting the 
truth of the facts provided to the court on which your charge is based 
and waiving your right to contest those. 

2. And based on that admission, if those facts establish each element of 
the charges, I can find you guilty of those charges. 

3. Do you waive a recitation of the facts and consent to a finding of 
GUILTY? 

H. FOR ALFORD plea 

1. Do you understand that although you are maintaining your innocence, if 
you plead GUILTY the court can still find you guilty of this offense? 

2. Have you talked to your lawyer about this decision? 

3. (M) Why are you pleading GUILTY even though you’re still claiming you 
are innocent? 

4. (M) Is your decision based in whole or in part on the fear of any 
consequences from a trial to me or a jury, and/or a desire by you to 
have a lesser penalty by entering the plea? 

5. (M) If you still want to plead guilty under these circumstances, I am 
going to make sure the parties read a statement of facts into the record 
as a factual basis to accept your change of plea. 
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I. Waivers for GUILTY, NO CONTEST or ALFORD 

i. (M) You are giving up your right to continue to plead NOT GUILTY and to go 
forward with a TRIAL on this matter, before a judge or a jury of twelve people.  

1. For CCV – and you’re giving up your right to have a hearing on the 
community control violation in front of me. 

ii. (M) AT TRIAL, you had the right to force the prosecutor to prove each charge 
against you and every element of each charge beyond a REASONABLE DOUBT.  
That is the prosecutor’s burden of proof.  

1. For CCV – at your CCV hearing, you could’ve forced the prosecutor to 
prove that you MORE LIKELY THAN NOT violated the rules of supervision 
that were placed on you in the earlier case after you were found guilty 
and sentenced.  That is the prosecutor’s burden of proof. (M) 

iii. In your jury trial on your new charges, all twelve people would have had to 
agree that you are guilty before you could be found guilty.  

iv. (M) At any trial (and/or at any CCV hearing), you don’t have a burden of proof.  
You do, though, have important constitutional rights you are waiving and I want 
to make sure you understand them. 

1. (M) You have the right to question or cross-examine witnesses that 
would have been called to testify against you. 

2. (M) You have the right to subpoena witnesses and compel them to 
appear and testify on your behalf. 

3. You have the right to testify yourself. 

4. (M) You have the right to do nothing, and no one could have forced you 
to do anything, including testify. And no one could’ve held it against you 
if you made that choice.   

5. (M) Do you understand that by entering this plea (GUILTY/NO 
CONTEST/ALFORD), you’re giving up these constitutional rights and, as I 
explained earlier, you can be found GUILTY and sentenced?  

6. Do you have any questions about the constitutional rights you’re giving 
up? 

v. If plea form – you’ve read the written plea form, gone over it with counsel and 
signed it? (you go over it, make sure it’s consistent) 

vi. Any questions about this? 
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III. Colloquy with Defendant – Charges/Penalties  

A. Since you’ve waived your constitutional rights and can be found guilty and sentenced, I 
want to explain to you the penalties associated with the charges to which you’re 
pleading GUILTY/NO CONTEST/ALFORD.  

B. DEFINITE SENTENCING 

i. (M) You understand that _______________ (CHARGE) carries 
________________  (Identify range of penalties for that felony offense) (use 
chart) 

ii. For CCV penalties: You are also subject to penalties on your CCV cases.  I can 
continue you on community control, with additional terms and conditions 
including placing you in a facility, or I can terminate you from supervision and 
impose the reserved prison time for you in this case which is 
_____________________.  (Check what you reserved) 

C. INDEFINITE SENTENCING 

i. (M) Do you understand you are pleading to an offense that carries an indefinite 
sentence? 

ii. (M) That means for that charge you will receive a minimum and maximum term. 

iii. The minimum term (a) for an F1 can be anything in the range of 3-11 years; (b) 
for an F2 can by anything in the range of 2-8 years. 

iv. The maximum term is then calculated with a mathematical formula that takes 
your minimum term and adds 50% 

v. So for example, on your F1, if I select a minimum term of 3 years, your 
maximum term is 4.5.  If I select your minimum term of 11 years, your maximum 
is 16.5 years. 

vi. So for example, on your F2, if I select a minimum term of 2 years, your 
maximum term is 3.  If I select your minimum term of 8 years, your maximum is 
12 years. 

vii. (M) Be sure defendant understands the maximum penalty for a single F1 (16.5 
years) and F2 (12 years) 

viii. Earned Good Time Credit:  It is possible to earn good time credit of 5 to 15% 
against your minimum sentence for good behavior (NOT SEX OFFENSES OR 
MANDATORY TIME) 

ix. I can deny that request but if I did, I’d have a hearing on that. 
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x. Regardless whether you received good time credit though, you are presumed 
eligible for release when you finish your minimum term unless ODRC decides to 
keep you there for bad behavior in prison. 

xi. If that happens, they will give you a new release date and re-evaluate your 
behavior during that time. 

xii. And they can do that over and over again until your maximum term is over. 

xiii. No matter what your behavior is, you have to be released at the end of your 
maximum term.  But obviously you want to behave in prison so you don’t have 
to wait that long,  

D.  (M) IF MANDATORY TIME – Do you understand that this offense carries a mandatory 
prison term, and therefore, you are not eligible for community control or judicial release 
or other prison programming opportunities during the mandatory portion of the 
sentence? 

E. IF NONMANDATORY TIME- Do you understand that in cases in which someone faces a 
non-mandatory sentence, the Court can consider placing you on community control for 
up to five years? If I place you on community control for a felony offense, you are 
required to comply with the rules and regulations of the Adult Probation Department, as 
well as any other conditions I set forth. If you fail to do that, the Court can impose (1) a 
longer term of community control, (2) a more restrictive sanction including jail time or 
residential, or (3) a prison term.  

F. CONCURRENT/CONSECUTIVE – Do you understand that because you are pleading guilty 
to more than offense, the Court can run the sentences for these charges or any other 
time you’re serving CONCURRENTLY (meaning together or at the same time) or 
CONSECUTIVELY (meaning one on top of the other, or stacked)? 

i. For indefinite, even if I choose to stack your time, you will get a minimum term 
for each charge that qualified, but only one indefinite term will be applied to 
your sentence.   

1. Identify the longest minimum and maximum term available 

ii. For definite, identify the longest term. 

G. PRC consequences (M) 

i. If you ever go to prison on this charge, once you are released  

1. (DISCRETIONARY – you may be put on supervision by the Adult Parole 
Authority called post-release control) or  
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2. (MANDATORY – you will be put on supervision by the Adult Parole 
Authority called post-release control).  

ii. Post release control means you are supervised by the Adult Parole Authority 
and they’re in charge of your behavior after prison.  And they can send you back 
to prison if you don’t follow their rules.  They can send you for nine months 
every time you violate with them, and up to ½ of your sentence (or stated 
minimum term) for the total of you’re your violations with them.  And, if you 
pick up a new felony while they’re supervising you, your new judge can 
sentence you on your new case and add time consecutively (stack time) onto 
that sentence because you picked it up while you were on PRC.  The new judge 
can add a year onto that sentence or whatever time is left on your PRC 
supervision, whatever is greater. 

iii. PRC term (see chart) For your charge, you may/will be put on that PRC 
supervision for ____________.  

iv. PRC on CCV (try to combine with earlier for efficiency if same term exists); same 
for identical terms 

H. COMMUNITY CONTROL AVAILABLE: You understand that instead of prison, I can choose 
to place you on community control.  And if I choose to do that, you have to follow the 
law, and the rules of supervision and this Court.  If you don’t do that, you will face a 
violation and I will have to decide again whether to keep you on supervision for the 
same or longer period, or kick you off and send you to prison? 

I. FINANCIAL SANCTIONS: You also understand that as part of your sentence, I can impose 
a fine, order you to pay court costs, supervision fees and restitution (M) if appropriate?   

i. Identify available fine (use chart)  

ii. If you can’t afford your financial obligations you can request to do community 
service and have it applied towards your costs and fees. 

iii. ***DRUG OFFENSES MAY HAVE MANDATORY FINE AT 50% OF MAXIMUM 
AMOUNT. ADVISE IF FINE IS MANDATORY, AND ESTABLISH INDIGENCY IN 
ORDER TO WAIVE FINE   

J. DETERMINE ANY LICENSE SUSPENSIONS: (M) Do you understand that your right to 
operate a motor vehicle in the State of Ohio may/will be suspended or revoked? 

i. Class One – Lifetime 

ii. Class Two – Three Years to Life 

iii. Class Three – Two to Ten Years 
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DEGREE FINE BASIC PRISON TERMS MDO/RVO  
R.C. 2929.01(CC) / 2941.149 
(ADDED TIME) 

PRC 
***mandatory  5 
years on sex 
offenses 

F1 
$20,000 Definite sentencing  

(committed before 3/22/2019)  
 
3-11 years (in yearly increments) 

Discretionary 1-10 years  
(elect maximum from range, no LWOP & 
factors apply  
*R.C. 2929.14(B)(2)(a)(i-v) 
 
Mandatory: 1-10 yrs plus  maximum for 
the offense if 3 or more RVO in 20 yrs (if 
no LWOP required or imposed) 
*R.C. 2929.14(B)(2)(b) 

Mandatory:  
2-5 years 

Indefinite sentencing  
(committed on or after 3/22/2019) 
 
3-11 years minimum term 
+50% maximum term 
(POSSIBLE MAXIMUM = 16.5 yrs) 

F2 
 

$15,000 Definite sentencing 
(committed before 3/22/2019)  
 
2-8 years (in yearly increments) 

Discretionary 1-10 years (elect maximum 
from range, no LWOP & factors apply 
INCLUDING serious physical harm or 
attempt or threat to do so) 
*R.C. 2929.14(B)(2)(a)(i-v) 
 
Mandatory: 1-10 yrs plus  maximum for 
the offense if 3 or more RVO in 20 yrs (if 
no LWOP required or imposed) 
*R.C. 2929.14(B)(2)(b) 

Mandatory:  
18 months – 3 yrs 

Indefinite sentencing 
(committed on or after 3/22/2019) 
 
2-8 years minimum term 
+50% maximum term 
(POSSIBLE MAXIMUM = 12 yrs) 

F3* $10,000 9, 12, 18, 24, 30 or 36 months 
 

 Discretionary up to 
2 years 

Certain offenses enhanced F3** 
12, 18, 24, 30, 36, 42, 48, 54 or 60 
months 

Mandatory 1-3 
years for offense of 
violence (including 
ESCAPE)  

F4** $5,000 6-18 months in monthly increments 
 

 Discretionary up to 
2 years 

F5** $2,500 6-12 months in monthly increments  Discretionary up to 
2 years 

M1 $1000 6 months SCJ  None 

M2 $750 90 day SCJ  None 

M3 $500 60 day SCJ   None 

M4 $250 30 day SCJ   None 

MM $150 no jail time   None 

*F3 higher penalties (see R.C. 2929.14 (A)(3)(a): Aggravated Vehicular Homicide (2903.06), Aggravated Vehicular Assault (2903.08), Sexual Battery 
(2907.03), Sexual Battery (2907.03), Unlawful Sexual Conduct with a Minor (2907.04), Gross Sexual Imposition (2907.05), Pandering Obscenity 
Involving a Minor or Impaired Person (2907.321), Domestic Violence (2919.25(D)(6)(d)(e)), Illegal Use of a Minor or Impaired Person in Nudity 
Oriented Performance (2907.323), Assisted Suicide (3795.04), repeat felony OVI (4511.19(A)),  some Robbery (2911.02) and Burglary (2911.12) – if 
the offender has been convicted of or pleaded guilty in 2 or more separate proceedings to 2 or more violations of Aggravated Robbery (2911.02), 
Aggravated Burglary (2911.11), or Burglary (2911.12); certain Failure to Comply (2921.331(B) if division (C)(5) applies) 

** mandatory 1-yr community control for non-violent, no prior felony F4 and F5; see  Felony Sentencing Reference Guide 
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Sentencing: An overview
NJO I: 2025

How is it going?

What do you know about sentencing?
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What do you know?

In what do you feel comfortable in sentencing?

What do you know you don’t know? Where are you 
struggling with sentencing?

What are your unknown unknowns? What do you still 
want to know?

How do you determine an appropriate sentence?
What sources? 

Revised Code or . . .  something else?

Sentencing: 
What you need 
to know!

Getting it right. 

Prepare and know 
what you have to do.

Then make it your own.
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Preparing 
for 
sentencing
What do you do 
before you do what 
you have to do?

Preparation for Sentencing
Do you have a PSI?

–Have you met with the probation officers? 
–Did ∆ participate? 

Review the plea?
–Any agreements?
–Did you make any representations?

Preparing for sentencing
Facts of the case: From PSI or from plea hearing 
what do you know? Did you have a trial? Jury or 
court?
Defendant Statements: Are there statements of the 
defendant in the report?  Note them to see how they 
correspond to statements made on the record.
Psychological/psychiatric exams: competency exam, 
offered by defense
Bond Violations
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Preparing for sentencing
Statements from victims, representative or 
family: written presented to you ahead of time
Victim impact statements: included with PSI?
Will the victim, victim representative or 
attorney for victim be present?: Are you 
prepared for this?
Defense sentencing memorandum?

Preparing for sentencing
Restitution: Is there restitution and has a final 
number been reached? (Cannot order 
restitution after sentencing)
Registries: Do you have the paperwork for these 
and are they filled out?
Any statements that you want to make?

Sentencing Hearing:

R.C. 2929.19: Sentencing Hearing
The hearing is mandatory for felony offenses 
where an offender has been convicted by jury or 
through a plea or remanded for sentencing 
from court of appeals.

Must Inform the offender of conviction and ask 
why sentence should not be imposed
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The Sentencing Hearing: Preliminary

Remember the courtroom has more than 
attorneys and the defendant, it includes victims, 
victim’s families, defendant’s family, friends, 
interested parties, press, and the public at large
Procedure for the sentencing?

Explain to the parties and those in attendance 
what your process is for a sentencing hearing?

Sentencing Hearing
PSI (R.C. 2951.03, Crim. R. 32)
What has been disclosed? What will you put on 
the record?
Defense counsel and defendant have 
opportunity to comment on PSI

Any addition or corrections to PSI?

Sentencing Hearing
Who must be allowed to speak? R.C. 2929.19, 
Crim. R. 32(A)(1)
1. Prosecutor
2. Victim or victim’s representative
3. Defendant
4. Defense Counsel
5. With approval of the court, any other 

person 
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Sentencing Hearing: Ground Rules

What ground rules will you set for the hearing 
and statements?

Rules on use of swear words
Rules on who to speak to
Advise of the court reporter taking this 
down (if you have one)
Where to speak from

Sentencing Hearing
Before imposing sentence, Court must consider:

1. The record (What have you considered?)
2. Any information presented at the hearing
3. Pre-sentence investigation report 
4. Victim impact statement (R.C. 2947.051)
5. Special considerations when offender 
was under 18 at time of offense

Sentencing: What you need to know NOW!
The Record considered:

- That portion of PSI relied upon by Court
- Plea negotiations
- Sworn testimony
- Psychological/psychiatric exams 
- Letters from victims other than spoke at sentencing    

hearing
- Evidence presented at trial, at plea, or in PSI
- Other relevant information (e.g. post plea actions, bond  

performance, etc.)
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Sentencing: What you need to 
know NOW!

Now its your 
turn to talk:

Where do you 
start?

Walk down 
the sentencing 

path

Sentencing: What you need to know NOW!

Lay the groundwork:
What offenses are you sentencing?
Merger Analysis: are there multiple offenses 
arising out of the same incident?
Agreed sentence: Have the parties agreed to a 
sentence? Have you agreed to that sentence?
Level of the offenses: F1, F2, F3, F4, F5

Preparation Advice
Merger: This should have been addressed at 
the plea and if possible briefs submitted.
Plea agreement: Be sure to review plea entry 
and papers.
Special felonies: Are one of the offense one 
with special penalties? (e.g. F-4 OVI (30 months), 
F-3 Unlawful Sexual Conduct (60 months)
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Sentencing Hearing
Other things you may need to go over with 
defendant:
Sex Offenses: Notify of tier reporting 
requirements

Advise of requirement
Complete notification form

Other Registries: arson, violent offender
Prep advice: have forms filled out ahead of time

Sentencing Hearing
Sentencing considerations
R.C. 2929.11: Overriding purposes and principles of 
sentencing
To protect the public from future crime by the defendant or 
others, to punish the offender, and promote the effective 
rehabilitation of the offender using the minimum sanctions 
that the court determines accomplish those purposes without 
imposing an unnecessary burden on state or local 
government resources

Sentencing Hearing
To achieve those purpose, Court must consider:

Incapacitating the offender
Deterring the offender
Deterring others
Rehabilitating the offender
Providing for restitution
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Sentencing Hearing
In sentencing the Court must ensure all the 
following:

Sentence not based upon impermissible 
purposes
Sentence is consistent with other similar 
offenders committed by like offenders
Sentence is proportional to harm caused and 
impact upon victim

Sentencing Hearing

May not sentence based upon offender’s race, 
ethnicity, gender, or religion

Do you address this?
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Sentencing Hearing
Seriousness Considerations: R.C. 2929.12(B)
Considerations that make offense less serious: 
R.C. 2929.12(C)
Recidivism more likely: R.C. 2929.12(D)
Recidivism less likely: R.C. 2929.12(E)
Offender military service: R.C.2929.12(F)
Alford Plea and remorse: R.C. 2929.12(G)
Prep advice: Have checklist filled out ahead of 
time

Sentencing Hearing

Crim. R. 32(A)(4): In serious offenses, Court 
must state statutory findings and give 
reasons supporting those findings, if 
appropriate.

Prep: Do you have those written out?

Sentencing Hearing: Prison
Is a prison term necessary?

If so, then the court must state the term on 
the record

Is it mandatory? 
If so, court must notify the offender that 
the penalty is mandatory 
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Sentencing Hearing: Prison
Inform Defendant of:

Mandatory consecutive sentences R.C. 
2929.14(C)(1 – 3)

PCR time (Was defendant informed of this 
possibility at plea?)

Sentencing Hearing: Prison
Considerations for Discretionary Consecutive: R.C. 
2929.14(C)(4) 

A. Necessary to protect public and punish
B. Not disproportionate to seriousness of 

conduct and danger to public
C. One of three options:

1. Crime committed while on CC (felony), 

awaiting trial/sentencing, under PRC; or
2.  Harm so great; or
3.  Criminal history

Prep advice: Have a checklist filled out ahead of time.

Consecutive Sentences: A note on appellate 
review
State v. Teeple, 2025-Ohio-1505, ¶ 16:
R.C. 2953.08(G)(2): allows an appellate court to increase, reduce, 
modify, or vacate a sentence and remand for sentencing if it clearly 
and convincingly finds that the record does not support the trial court’s 
findings under R.C. 2929.13(B) or (D), 2929.14(B)(2)(e) or (C)(4), or 
2020.20(I) or is otherwise contrary to law.
¶ 20:
An appellate court cannot substitute is judgment for the trial judge but 
when a judge sentences outside of the consideration of R.C. 2929.11 and 
2929.12 it is contrary to law.
Conclusion: Make findings!
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Sentencing Hearing: Prison
Reagan Tokes: Preparation
Know what offense you are imposing the maximum and 
minimum term: The most serious offense
Know the minimum term and how to calculate the 
maximum term
Have a script for the instructions

Sentencing Hearing: Prison
Reagan Tokes/S.B. 201/R.C. 2967.271 (Non-life 
indefinite prison term)
The Equation: X (minimum term) + 𝑿

𝟐
= Y (Maximum 

term)

Inform defendant of the maximum and minimum term 
and what happens at the end of the minimum term and 
at the end of the maximum term and in between those 
terms

Consecutive Sentence with 
Indefinite Sentence
R.C. 2967.271 (Non-life indefinite prison term)
The Equation: X (minimum term) + 𝑿

𝟐
= Y (Maximum 

term)

Inform defendant of the maximum and minimum term 
and what happens at the end of the minimum term and 
at the end of the maximum term and in between those 
terms
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More Reagan Tokes

Scenario: Defendant, Brandon F., convicted of Aggravated Robbery 
(F1), Felonious Assault (F2) and Failure to Comply with an Order of 
Signal of a Police Officer (F3). 
Defendant had been chased by police and evaded them enough that he 
was able to abandon his vehicle and hide at a local manufacturing 
facility. The owner arrives around 6:00 a.m. and is attacked by Brandon 
F. and beaten severally. Brandon takes a company truck and leaves the 
victim bleeding. Brandon is quickly pursued by police and ultimately 
forced to crash. 
Victim survived but has long term implications from attack. Company 
trust that was stolen was totaled by Brandon.

Sentencing options under Reagon Tokes

What is the most serious offense? 
Under Reagan Tokes? In your assessment? Are they the same?
What sentence?
Aggravated Robbery (F1)
Felonious Assault (F2)

Consecutive?
Failure to Comply has a mandatory consecutive sentence (R.C. 
2921.331(D))

How much time will you impose on this offense?

R.C. 2929.144

‘[i]f the offender is being sentenced for more than one felony . . . and if 
the court orders that some or all of the prison terms imposed are to be 
served consecutively, the court shall add all of the minimum terms 
imposed on the offender . . . for a qualifying felony of the first or second 
degree that are to be served consecutively, the court shall add all of the 
minimum terms imposed on the offender . . . that are to be served 
consecutively, and the maximum term shall be equal to the total of those 
terms so added by the court plus fifty percent of the longest minimum 
term or definite term for the most serious felony being sentenced”. 
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IMPOSITION OF PRISON SENTENCE

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that on Count 1, Defendant shall serve a 
stated indefinite term of three (3) to four and one half (4 1/2) years at the Ohio Department of Rehabilitation 
and Corrections, under the offense of Aggravated Robbery, a violation of R.C. 2911.01(A)(3) and 2911.01(C), a 
felony of the first degree. Said sentence shall run consecutively to the sentence imposed for Count 2.  

IT IS FURTHER ORDERED that on Count 2, Defendant shall serve a term of five (5) years at the Ohio 
Department of Rehabilitation and Corrections, under the offense of Felonious Assault, a violation of R.C. 
2903.11(A)(1) and 2903.11(D)(1)(a), a felony of the second degree.

IT IS FURTHER ORDERED that according to R.C. 2929.144, considering the consecutive sentence imposed 
in this case for Counts 1 and 2, and the sentence imposed in 2023CR039 for Failure to Comply with an Order 
or Signal of a Police Officer, which must be served consecutively to the offenses in this case pursuant to R.C. 
2921.331(D), the total sentence for Defendant is a minimum of ten (10) years (three years for F1 
Aggravated Robbery plus 5 years Felonious Assault plus 24 months (2 years) for Failure to Comply 
with an Order or Signal of a Police Officer in case number 23CR039) with a maximum sentence of 
eleven and half (11 ½) years.

Reference: 2929.144

Sentencing: What you need to know NOW!

What must be in the sentencing entry? 
1. Name and code section of offense(s)
2. Sentence for each offense
3. When the sentence contains mandatory time
4. Whether sentences are to be served concurrently or    

consecutive if multiple offenses
5. Name and section numbers for any specifications

Sentencing Hearing: Prison
Post Release Control notification
Sex Offenses: 5 years
F1: Up to 5 years, but not less than 2 years
F2: Up to 3 years, but not less than 18 months
F3(Offense of violence): Up to 3 years, but not less than 
1 year
F3(non-violent, F4, and F5: Up to 2 years at the 
discretion of ODRC
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Sentencing Hearing: Prison
Determine, notify (at hearing),and include in the 
sentencing entry:
• Total number of days of confinement, 
including sentencing date

• Do not include conveyance time or previous 
prison time (re-sentence after early release)

Sentencing Hearing: Community Control

Mandatory Community Control: R.C. 2929.13(B)(1)(a):
1. Most serious offense is F-4 or F-5
2. Not an offense of violence or assault
3. No prior felony record
4. No prior misdemeanor offense of violence in past 2 years
5. No firearm
6. No physical harm
7. No bond violations
8. Not for hire or organized criminal activity
9. Not a probation violation

Sentencing Hearing: Community Control

Just because an offense is not a mandatory 
community control does not mean you cannot 
put them on community control.

A prison term may not be consistent with the 
purposes and principles of sentencing.
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Sentencing Hearing: Community Control

Advise of conditions of community control:
Specifically state specific conditions and incorporate general 
conditions. 

Terms can include both residential and non-residential sanctions.

Residential: CBFC or up to 180 days in jail

Establish whether term will be under basic or intensive 
supervision.

Ask defendant if he/she understands the terms imposed

Specifically tailored conditions for particular defendant

Sentencing Hearing: Community Control

Advise defendant of the following:
If you violate the terms of your community control 
sanctions, violate any law, or leave the state without the 
permission of your probation officer, the Court may 
extend the period of supervision, impose a more 
restrictive sanction or may impose a prison term from the 
range for your level of offense

Sentencing Hearing: Fines and Costs

FINES AND COSTS
Mandatory fines and waiver procedure
Discretionary fines: Must consider present and future 
ability to pay
Inform about cost, possible payment schedule and 
ability to perform community service, up to 40 hours 
per month, to receive credit against costs at minimum 
wage. (R.C. 2947.23)
Other payments: R.C. 2929.18(A)(5)
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Sentencing Hearing: License Suspension

If operator’s license suspension is imposed, Court 
must state on the record and place in the entry 
the length of the suspension depending upon 
the category of the offense. 
The Court may consider granting limited driving 
privileges in some cases.

Probation Violation

• The Court noted that a “community control revocation hearing is a sentencing 
hearing, at which ‘the court sentences the offender anew’” requiring compliance 
with the relevant sentencing statutes in R.C. 2929. 

• In determining a sentence, the trial court has the discretion to “continue the 
community control sanction, impose a more restrictive sanction, or impose a 
prison term as a penalty. 

• The Court has wide discretion in imposing a sentence because the range of 
community control violations can range from minor to major. 

• In exercising the discretion, the trial court “must ‘consider both the seriousness of 
the original offense leading to the imposition of community control and the 
gravity of the community control violations.’” 

• But in doing so the court’s “focus must be on the violation of community control”. 

Community Control Violation

CCV Scenario 1: Offender convicted of Possession of 
Cocaine (F5) and Endangering Children (F3). She was 
using Cocaine while breast feeding her infant.
Placed on community control for 5 years with 90 days 
imposed to be completed in CBCF. Placed on ISP 
supervision. Offender informed that if she violates CC: 
12 months can be imposed on Count 1 and 36 
months can be imposed on Count 2
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Community Control Violation

1 year later, CCV for positive drug screen and 
admitted to use of alcohol
While awaiting hearing on CCV violation a new 
violation occurs when offender for providing 
fraudulent sober support meeting documentation to 
probation department.
Offender appears for CCV hearing two months later 
and has submitted letters of recommendation, shows 
she is actively engaging in treatment and seems to be 
serious about treatment.

Community Control Violation

On Tuesday, Court continues offender on 
Community Control at CCV hearing.
On Wednesday, Court finds that letters of 
recommendation were fraudulent.
What can the judge do? 
What should the judge do?

Community Control Violations

Same offender, after having served 11 months in 
prison is granted early release and placed on 
community control.  Two months after offender is 
charged with OVI and Failure to Control. Two months 
after that she tests positive for alcohol at a probation 
appointment.
A month later she admits to both probation violations.

What do you do?
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Community Control Violations

This matter appears on your docket today, based upon a probation
violation against Defendant Cheech Marin. Marin was indicted on one
count of Passing Bad Checks after he wrote a rent check to his landlord
in the amount of $1,500.00, which was dishonored and not paid. The
Prosecutor refused to reduce the offense.
Although eligible, the Defendant prohibited his attorney from filing a
Motion for Drug Treatment in Lieu of Conviction because he does not
believe that he has any substance abuse problems. Approximately one
year ago, Marin pled guilty to the charge, a felony of the fifth degree,
and was sentenced by you to serve a term of community control for
three years and you informed Defendant that if he violated CC, a prison
term of eleven months could be imposed.

Community Control Violations

• One of those conditions was that he not use illegal substances. The
original PSI indicated that at the time of the offense, the Defendant
was a recently married college senior who was studying world history
and had no previous criminal record.

• The Notice of Probation Violation states that the Defendant has been
on probation for nearly twelve months. Although he has remained
employed, paid his court costs and restitution, Marin has tested
positive for Marijuana for three consecutive months.

Community Control Violations

Probation indicate that Marin has been warned by his probation officer
numerous times to stop using marijuana. In frustration, the probation
officer filed the violation with the hope the Court could get Marin’s
attention. Marin finds nothing wrong with the use of marijuana and
believes that it is an injustice for the law to prohibit him from using.
Based upon the evidence presented at the hearing, Marin continues to
support his wife and infant son as a research assistant for a local
publishing company. His work supervisor is aware of his recreational
drug use.

What are your choices?

R.C. 2929.15(B)/2929.15(E)
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Sentencing Hearing
Appellate Rights

1.Do you understand that you have a right to an appeal in this matter within 
30 days after the filing of the Court’s sentencing entry?

2. Do you understand that if you are unable to pay for the costs of a 
transcript, the record, and all relevant documents required for the appeal, 
they would be provided without cost to you?

3.Do you understand that if you are unable to pay for an appeal, you are 
entitled to have a notice of appeal filed without the payment of a filing fee?

4.Do you understand that if you are unable to obtain counsel for an appeal, 
counsel will be appointed for you at no cost?

Bond on Appeal?

Retributive 
Theory v. 
Utilitarian 
Theory

Two competing theories exist that 
explain why we punish people 
when they commit crimes.

Retributive theory is also known 
as “just deserts”  and used a look 
back approach

Utilitarian Theory looks forward 
to correcting the wrong.
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Retribution Theory

The punishment 
should be 
proportionate to the 
seriousness of the 
crime and the 
culpability of the 
offender.

Utilitarian:
Deterrence
The 
punishment 
should be 
sufficient to 
outweigh the 
benefits of the 
crime.

Utilitarian:
Incapacitation
The amount of 
punishment 
should be 
proportionate to 
the risk posed 
by the offender.
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Utilitarian:
Rehabilitation 
The nature and 
duration of the 
punishment should be 
based on the 
offender’s need for 
treatment and 
potential for reform.

Philosophy of sentencing
Overriding Purpose of sentencing: To punish
the offender and protect the public from future 
crime by the offender and others using the 
minimum sanctions that the court determines 
accomplish those purposes without imposing an 
unnecessary burden on the state or local 
government resources
R.C. 2929.11(A)
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Philosophy of sentencing
Principles of sentencing: 

Always consider the need for incapacitation, 
deterrence, rehabilitation, and restitution

Philosophy of sentencing
Principles of sentencing: 
A sentence should be commensurate with, and 
not demeaning to, the seriousness of offender’s 
conduct and its impact on the victim.

Consistent with sentences for similar crimes by 
similar offenders

Scenario 1: State of Ohio v. Michael M 
Phase I
Defendant pled guilty six weeks ago to the amended 
offense of Corrupting Another with Drug in violation 
of 2025.02(A)(1) and (C)(3)(b), an F3. Before 
amendment, the charge was an F2. 
You were not involved in any plea negotiations. You 
have received the PSI and have spoken with the 
probation officer.
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Scenario 1: 
State of Ohio 
v. Michael M 
Phase I

What are your thoughts on 
sentencing at this point?
What other information do you 
need?
Where are you leaning and why?
How open are you to a different 
result?
What are you looking for in the 
hearing?

Scenario 1: 
State of Ohio 
v. Michael M 
Phase II

What are your thoughts 
now?
What information from the 
attorneys was helpful to 
you?
What information from the 
attorneys did not help you?
What information do you still 
want to hear?
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Scenario 1: 
State of Ohio 
v. Michael M 
Phase III

Where are you now?
What questions would you 
have had for Michael?
Have you changed from 
where you originally were? 
Why or why not?
Did you choose community 
control? Why?
Did you choose prison? Why?

Considerations from Michael M.

What are you trying to accomplish with community control?
Is a community control sentence saying something about the 
seriousness of the offense?
What is a prison sentence saying about the seriousness of an 
offense?
What is the purpose of a prison sentence?
Do you consider early release in your calculation of a prison 
sentence? How much time? When is early release?
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What will the future bring?

AI Victim 
Statement

State of Arizona v. 
Horcasitas: Victim 
statement created 
by AI

Judge’s 
Reaction 
to AI 
statement
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Contact me
Matthew L. Reger
Wood County Common Pleas Court
1 Courthouse Square
Bowling Green, Ohio 43402

Office: 419-354-9210
Email: mreger@woodcountyohio.gov
Cell: 419-575-9841
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Sentencing: Michael 
 

 
Phase I: Sentencing conclusions after being presented with facts of the case.  
 
Count         Sentence 
 
Corrupting Another with Drugs (F3) 
 
Community Control: How long? Conditions? 
 
 
 

 
In reaching this decision what was important to you? 
 
 
 
 
 
 
 
 
What other information do you want to know that you think could be revealed in the 
hearing? 
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Sentencing: Michael 
 

 
Phase II: Sentencing conclusions after hearing from attorneys at hearing 
 
 
Count         Sentence 
 
Corrupting Another with Drugs (F3) 
 
Community Control: How long? Conditions? 
 
 
 

 
What information from the attorneys was helpful to you? 
 
 
 
 
 
 
 
 
What information from the attorneys did not help you? 
 
 
 
 
 
 
 
 

What information do you still want to hear? 
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Sentencing: Michael 
 

 
Phase III: Sentencing conclusions after hearing from victim and offender 
 
 
Count         Sentence 
 
Corrupting Another with Drugs (F3) 
 
Community Control: How long? Conditions? 
 
 
 

 
If you chose community control, why? 
 
 
 
 
 
 
What questions would you have wanted to ask the offender? 
 
 
 
 
 
 
 
If your conclusions changed from your initial thoughts on sentencing, why did they? 
 
 
 
 
 
 
 
Why did you choose the sentencing option you did? 
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	I.   General Overview

	Although probable-cause determination for an arrest warrant is similar in nature to that for a search warrant, a search-warrant inquiry is much more complex and presents special considerations, including stale information, nexus with alleged crime, th...
	B) Review of sufficiency of probable cause on motion to suppress.
	C) Appellate review.

	State v. Bell, 12th. Dist. Clermont, No. CA2008-05-044, 2009-Ohio-2335.  To successfully attack the veracity of a facially sufficient search warrant affidavit, a defendant must show by a preponderance of the evidence that the affiant made a false stat...
	III.  Overlap of Criminal Rule 41 and R.C. Chap. 2933.
	IV.    Persons involved in search warrant process.
	Criminal Rule 41(A). Authority to obtain a search warrant is limited to prosecutors and law enforcement officers.
	Definitions
	Crim. R. 2(G). Prosecuting attorney.
	See also, R.C. 2935.01(C). Prosecutor.
	Crim. R. 2(J). Law enforcement officer.
	"Law enforcement officer" means a sheriff, deputy sheriff, constable, municipal police officer, marshal, deputy marshal, or state highway patrolman, and also means any officer, agent, or employee of the state or any of its agencies, instrumentalities,...
	C)  Who may issue search warrants. Crim. R. 41(C).

	It is questionable if R.C. 2933.523 provides authority for municipal courts to issue search warrants for out of state electronic records. A municipal court is a court of limited jurisdiction and the federal Stored Communications Act only permits rele...
	The preemption doctrine of the Supremacy Clause would most likely prevent attempt to use the Ohio statute to permit a municipal court to issue a valid search warrant for electronic records.  As the court noted in Menorah Park Ctr. for Senior Living v....
	State v. Hopkins, 2025-Ohio-2102 (12th. Dist.). After the defendant was arrested for violating a civil protection order he made a call from the jail regarding his marijuana grow. Based on the defendant’s recorded statements, a search warrant was obtai...
	B)  Recorded supplemental oral statements of officer.  Crim. R. 41(C) (2).

	State v. Tarver, 2025-Ohio-2167 (2d. Dist.).  Information provided by person when arrested for drug possession about the identity and location of his drug dealer was not stale for a search warrant issued six days later and was sufficient to support th...
	State v. Boyd, 7th. Dist. Mahoning, No. 20 MA 0131, 2022-Ohio-3523. A search warrant for Instagram account to retrieve messages between defendant and juvenile about the defendant providing tobacco and alcohol to the juvenile for sex.  A search warrant...
	A prior, four-year-old investigation of the defendant for similar sex offenses with juveniles showed a pattern of conduct and was proper as corroborating evidence, along with the current Instagram account to support a second search warrant to review t...
	State v. Benedict, 3rd. Dist. Crawford, No. 3-21-08, 2022-Ohio-3600. Regarding whether evidence in support of a search warrant for child pornography is stale, an expert witness may be needed to show that collectors tend to retain their collections for...
	State v. Cutlip, 7th. Dist. Belmont, No. 21 BE 0032, 2022-Ohio-3524, motion to reopen appeal denied, 2023-Oiho-914. Although the affidavit did not go into detail about the controlled drug buy, a reasonable interference could be drawn that it was done ...
	State v. Tarver, 2025-Ohio-2167 (2d. Dist.).  Receipts and other papers found while executing a search warrant and showed the defendant has a second residence, along with evidence the place being searched was not the defendant’s residence, was suffici...
	State v.. Lucas, 2025-Ohio-4863 (5th. Dist.).  Officer’s affidavit was not sworn due to mistaken belief that the precatory language in the affidavit and the notary’s jurat and signature included the officer’s oath.  The court assumed a good faith erro...
	State v. Haralson, 2nd. Dist. Miami, No. 2021-CA-38, 2022-Ohio-2052., finding that a search of a person as part of executing a search warrant is valid when the criminal activity alleged is conducted with no fixed place and is of such a character that ...
	State v. Benedict, 3rd. Dist. Crawford, No. 3-21-08, 2022-Ohio-3600. For purposes of obtaining a search warrant, the relevant issue is where the electronic device is located, not the location where the pornographic photo was taken.
	XII. Inventory and return of search warrant.
	A)  Receipt. Crim. R. 41 (D).

	State v. Haralson, 2nd. Dist. Miami, No. 2021-CA-38, 2022-Ohio-2052.  R.C. 2933.23, referring to filing with the judge is the supporting affidavit, not the search warrant.  A search warrant is not required to be filed with the clerk of court prior to ...
	B)  Return of search warrant.  Crim. R. 41(E).18F
	C) Inventory.  Crim. R. 41(D).
	XIII.  Sealing of search warrant papers.

	State v. Daiw, 2025-Ohio-2323. This case involved the defendant using an online market site to lure a victim to a location on the pretense of selling a laptop computer.  At the agreed meeting place the victim was assaulted and his money and iPhone sto...
	The trial court granted a motion to suppress.  The court of appeals reversed, holding the defendant did not have a reasonable expectation of privacy in his location data because police obtained only a single, voluntarily communicated data point that w...
	The Court noted the incident occurred at a McDonalds in a public area on an open street. (Par. 33-34). In addition, Letgo users make the choice to create an account and voluntarily provide their location information to a third party. (Par. 31).
	State v. Daiw, 2024-Ohio 2237, (10th. Dist.)  The appellate court further held, however, that the violation of state law does not automatically give rise to a Fourth Amendment violation and the evidence should not be suppressed absent a  'legislative ...
	Commonwealth v. Almonor, 482 Mass 35, No. SJC-12499 (2019).  Real time location of the defendant was held to be a search under Massachusetts Constitution.  In this case the information was obtained from mobile phone service provider by request form in...
	In the concurring opinion, Chief Justice Gants used the case to promote the ability to obtain a search warrant by reliable electronic means, including e-mail and video conferencing. The opinion pointed out that the length of time to obtain a search wa...
	1) write the affidavit and warrant,
	2) locate a judge, especially when the court is closed, and
	3) appear before the judge to obtain the warrant.
	The second and third factor can be reduced with an electronic warrant. By reducing the time to obtain a warrant, situations for a warrantless search due to exigent circumstances are also reduced, providing for greater opportunities for judicial review...
	State v. Gravett, 2017 N. J. No. A-2878-15T1 (July 13, 2017). This case involved a warrantless blood draw after a serious motor vehicle collision.  The court upheld the blood sample on the basis of exigent circumstances due to the limited police resou...
	State v. Collins, 2017 Me. Super. Lexis 299, No. CR-2017-492 (Dec. 18, 2017). This case involved a blood draw with an electronic search warrant after a motor vehicle crash.  Electronic search warrant procedure was designed to deal with the practical r...
	After reviewing the affidavit, the judge signed the search warrant and sent a copy of the signed search warrant to the officer. The court found that the search warrant was obtained by reliable electronic means within the meaning of Federal. Criminal R...
	The decision in Rupert also addressed the issue off recording the search warrant process.  Federal Criminal Rule 4.1 requires a court to take testimony by an electronic recording device, transcribe the recording, and certify the accuracy of the transc...
	The proceedings in Rupert were not recorded.  The court held that because the officer only attested to the truth of the affidavit, did not provide additional statements, and the judge issued the search warrant solely on the basis of the affidavit, the...
	XVIII. Airspace surveillance.
	Open Fields.
	Aerial Surveillance.
	State v. Stevens, 5th. Dist. Coshocton, No. 2022CA0017, 2023-Ohio-889. This case involved air surveillance by a camera equipped drone to look at a damaged car that was traced to the defendant’s property after the drive left the scene of the collision....
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	Tab 5 Arraignments, Taking Pleas, Guilty and No Contest Pleas
	Arraignment
	Taking a Plea Annotations (11.23.25)
	I. Constitutional Imperatives
	A guilty plea is a grave and solemn act to be accepted only with care and discernment.  Central to the plea and foundation for entering judgment against the defendant is the defendant’s admission in open court that he committed the acts charged in the...
	When a judge discharges the function of placing a change of plea on the record the court leaves a record adequate for review and forestalls the spin-off of collateral proceedings that seek to probe murky memories. Boykin v. Alabama, 395 U.S. 238 (1969...
	When a defendant enters a plea in a criminal case, the plea must be made knowingly, intelligently and voluntarily.  Failure on any of these points renders enforcement of the plea unconstitutional under both the United States Constitution and the Ohio ...

	II. Compliance with the Rules of Criminal Procedure
	A. Crim. R. 11(C)(2): “In felony cases the court may refuse to accept a plea of guilty  or a plea of no contest, and shall not accept a plea of guilty or no contest without first addressing the defendant personally and doing all of the following:
	1) Determine that the defendant is making the plea voluntarily, with understanding of the nature of the charges and of the maximum penalty involved, and, if applicable, that the defendant is not eligible for probation or for the imposition of communit...
	2) Inform the defendant of and determine that the defendant understands the effect of the plea of guilty or no contest, and that the court, upon acceptance of the plea, may proceed with judgment and sentence. [Crim. R. 11(C)(2)(b)]
	3) Inform the defendant of and determine that the defendant understands that by pleading the defendant is waiving his/her rights to jury trial, to confront witnesses against him/her, to have compulsory process for obtaining witnesses in the defendant’...
	Crim. R. 11 is designed to ensure that a defendant is informed and thus enables the judge to determine that the defendant understands that his plea waives his right to trial and other rights and incidents of a trial. To that end, a reviewing court mus...
	Crim.R. 11 plays an important function in that it remedies the problems inherent in a subjective judgment by a trial court as to whether a defendant has intelligently and voluntarily waived his constitutional rights. State v. Stone, 43 Ohio St.2d 163 ...

	B. Constitutional Rights as listed in Crim Rule 11 (C)(2)(c) include:
	a) right to a jury trial;
	b) right to confront witnesses against him or her;
	c) right to compulsory process;
	d) right that State must prove guilt beyond a reasonable doubt;
	e) right against self-incrimination.
	When discussing constitutional rights, a trial court is required to personally inform the defendant in a manner reasonably intelligible to him of his privilege against self-incrimination along with the other constitutional rights listed in the rule at...
	When addressing a defendant’s right against self-incrimination a trial court is not required to inform the defendant that the defendant’s silence could not be used against him at trial. State v. Phillips, 2020-Ohio-2785 (3rd).
	If trial court fails to address this right reversal is mandated. State v Hamilton, 2022-Ohio-139 (6th).
	Where a court informed a defendant that he would be waiving his right to a trial as opposed to a jury trial, the court’s inquiry combined with the appellant’s written plea of guilty which contained the reference to a jury trial supports a finding that...
	Even though written pleas form mentioned right to a jury trial failure of judge to specifically mention during exchange is error. State v. Thomas, 2018-Ohio-2815 (7th).
	Defendant need not be advised that a unanimous verdict is necessary for conviction.  State v. Akins, 2024-Ohio-598 (2nd)
	When a judge indicates to a defendant that he is “giving up your right to call witnesses to speak on your behalf” the judge adequately advises the defendant of his right to compulsory process. An alleged ambiguity during plea colloquy may be clarified...
	Before a defendant waives his constitutional rights, the trial court must inform him of his right to compulsory process of witnesses. Failure to strictly comply with this duty results in an invalid plea. State v. Moore, 2017-Ohio-8483 (8th).
	Proof Beyond a Reasonable Doubt
	Trial court is not required to state that “each element has to be proven beyond a reasonable doubt” to comply with Crim. R. 11(C)(2)(c). State v. Eckels, 173 Ohio App.3d 606 (2007).
	Right of Confrontation
	Strict compliance envisions reviewing all constitutional rights using language that is understood. State v Miller, 159 Ohio St.3d 447 (2020).
	Courts need not advise defendant of appellate rights at plea hearing. State v. Herbert, 2019-Ohio-5092 (7th).
	The right to testify is not specifically enumerated in Crim. R. 11 as a constitutional right and the defendant need not be informed of such a right. State v. Phillips, 2020-Ohio-2785 (3rd).

	C. Non-Constitutional Rights include:
	1)  Voluntariness of Plea
	2)   Nature of Charge
	3)   Maximum Penalty
	4)   Eligibility for Community Control Sanctions
	5)   Effect of Plea
	6)  Proceed to Judgment
	Non-Constitutional rights colloquy requires substantial compliance.  State v. Engle, 74 Ohio St.3d 525 (1996).
	Substantial compliance exists when a defendant, under the totality of the circumstances, subjectively understands the implications of the plea and the rights waived. State v. Nero, 56 Ohio St.3d 106 (1990).
	In part, substantial compliance can be established by reference to the written plea agreement. State v. Lauth, 2013-Ohio-3478 (7th).



	III. Voluntariness
	A. Penalties and Consequences - Crim.R. 11(C)(2)(a)
	B. Effect of Plea
	Failure to personally address defendant on issue of effect of pleas does not require reversal if it can be shown from the record that defendant knew that his plea was an admission of guilt. State v. Porterfield, 2004-Ohio-520 (11th).
	A defendant who has entered a guilty plea without asserting actual innocence is presumed to understand that he has completely admitted his guilt. In such circumstances, a court’s failure to
	inform the defendant that his guilty plea is a complete admission is presumed not to be prejudicial. State v. Griggs, 103 Ohio St.3d 85 (2004).


	IV. Special Statutory Considerations
	A. R.C. 2945.17: (A) At any trial, in any court, for the violation of any statute of this state, or of any ordinance of any municipal corporation, except as provided in divisions (B) and (C) of this section, the accused has the right to be tried by a ...
	B. Non-Citizen Notification
	C. R.C. 2937.06(B):  “Prior to accepting a plea of guilty…the court shall comply with sections 2943.031 and 2943.032 of the Revised Code.”
	R.C. 2943.031: “If you are not a citizen of the United States you are hereby advised that conviction of the offense to which you are pleading guilty (or no contest, when applicable) may have the consequences of deportation, exclusion from admission to...
	(1) Trial court accepting a guilty or no contest plea from a defendant who is not a citizen of the United States must give verbatim the warnings set forth in R.C. 2943.031(A). State v.  Francis, 104 Ohio St.3d 490 (2004).


	D. Post-Release Control Notification
	R.C. 2943.032(E): “If the offender violates the conditions of a post-release control sanction imposed by the parole board upon the completion of a stated prison term, the parole board may impose upon the offender a residential sanction that includes a...
	(1) Crim.R. 11 does not require the Court to advise the Defendant about the possibility of parole.  However, if a Court erroneously advises a Defendant who is charged with an unclassified felony that he or she may be subject to a period of post-releas...
	(2) Where the trial court mentions post-release control . . . but fails to inform the defendant of the duration of mandatory post-release control, and the pleas form sets out proper term the trial court substantially complies with the maximum penalty ...
	(3) If the trial court fails to inform the defendant at plea that additional prison time can be imposed for a violation of post-release control, plea must be vacated as a reviewing court cannot say whether the plea would have otherwise been made. Stat...
	(4) Trial court’s misstatement as to length of PRC can be cured if from all circumstances, the defendant was informed of the actual term. State v. Bach, 2005-Ohio-4173 (6th).
	(5) Post release control notifications are non-constitutional requirements under Crim. R. 11(C). State v. Howard, 2017-Ohio-8020 (3rd).
	(6) Trial court substantially complied with post-release control notification although court at stated that post-release control was discretionary, the plea agreement signed by the defendant clearly indicated that post-release was mandatory.  State v....
	(7) A defendant need not be re-advised of his post-release control obligations if a plea and sentencing hearing are combined.  State v. Jackson, 2006-Ohio-1147 (10th).
	(8) If a defendant is convicted of several offenses, R.C. 2967.28(B)(2) requires the Court to advise the defendant as the greatest term allowed since post-release control terms are served concurrently.  State v. Smith, 2007-Ohio-2841 (9th).



	V. No Contest Plea-Criminal Rule 11(B)
	A. Criminal Rule 11(B)(2): “A plea of no contest is not an admission of guilt, but an admission of the truth of the facts alleged in the indictment… “
	Sworn testimony is unnecessary to establish guilt if the allegations of the indictment state a felony offense. The procedure of Crim. R. 11(C) does not envision an affirmative defense hearing or mini-trial where a defendant enters a no contest plea to...
	Where the indictment contains sufficient allegations to state a felony offense and the defendant pleads no contest, the court must find the defendant guilty of the charged offense. State v. Bird 81 Ohio St.3d 582 (1998).
	A court must personally address a defendant to determine if he/she understands the consequences of a no contest plea. Westlake v. Kilbane, 146 Ohio App.3d 308 (2001).
	A judge’s duty to a defendant before accepting his plea of no contest is graduated according to the seriousness of the crime with which the defendant is charged. Ohio Crim. R. 11 distinguishes between pleas of guilty and no contest in felony cases und...
	An explanation of circumstances may come from the complaint, accident report, or arresting officer’s report or other sources. State v. Murphy, 116 Ohio App.3d 41(1996).
	Although a better practice would be to include a recitation of the circumstances of the offense, Crim. R. 11(C)(2) merely requires that the court determine that the defendant who has tendered a plea of guilty or no contest understands the nature of th...
	Because a plea of no contest provided for in R.C. 2937.07 confers a substantive right it is not superseded by Crim. R. 11. Wauseon v. Badenhop, 9 Ohio St.3d 152 (1984).
	An Alford Plea is valid when its validity cannot be seriously questioned in view of a strong factual basis in the record on which to determine that the defendant’s plea was voluntarily and intelligently given. North Carolina v. Alford, (1970) 400 U.S...

	B. A court may accept an Alford Plea if the following requirements are met:
	a) The record affirmatively demonstrates that the defendant’s guilty plea was not the result of coercion, deception or intimidation;
	b) Counsel was present at the time of the plea;
	c) Counsel’s advice was competent, in light of the circumstances surrounding the indictment;
	d) The plea was made with the understanding of the nature of the charge;
	e) Defendant was motivated either by a desire to seek a lesser penalty or a fear of the consequences of a jury trial or both.
	State v. Al-Jumailee, 2007-Ohio-2061 (9th).
	A defense counsel’s characterization of a guilty plea as an Alford Plea, even if on the record, is insufficient absent a specific protestation of innocence by the accused.  State v. Raymond, 2006-Ohio-3259 (10th).
	An Alford Plea is a species of a guilty plea and is procedurally indistinguishable from a guilty plea.  It waives all errors.  State v. Howard, 2013-Ohio-1437 (11th).
	All defendants must be competent before they can enter a change of plea. State v. Brown, 2018-Ohio-4984 (10th).
	A trial court shall not find the defendant incompetent to stand trial solely based upon the fact that the Defendant is receiving psychotropic medication. An additional inquiry is necessary into a defendant’s mental state once a defendant has stated th...
	A defendant is unable to knowingly, intelligently, and voluntarily plead guilty to an offense if he lacks the capacity to understand the nature and object of the proceedings against him. A defendant’s plea is not void solely because he is taking anti-...
	Emotional disturbance or mental illness does not necessarily render a defendant incompetent. State v. Bock, 28 Ohio St.3d 108 (1986).
	Where it is clear that a criminal defendant is heavily medicated during the course of plea proceedings, the court should not accept a change of plea. State v. Newland, 113 Ohio App.3d 832 (1996).
	The test for whether a defendant is competent to plead guilty is the same test for whether a defendant is competent to stand trial: whether the defendant comprehends the proceedings against him and has the ability to consult with a lawyer with reasona...
	Ascertaining whether a defendant has the ability to read and write English is important to a determination of voluntariness. State v. Jordan, 2002-Ohio-857 (6th).
	Ineffective Assistance of Counsel
	Ineffective assistance of counsel may also prevent a defendant from entering into a knowing and voluntary plea. Tollett v. Henderson, (1973) 411 U.S. 258.
	Asking a defendant about the competency of counsel assuages a multitude of sins. State v. Pruitt, 2006-Ohio-4106 (8th).


	VI. Collateral Consequences
	After adoption of Adam Walsh Act , the Supreme Court of Ohio held in State v. Williams, 2011-Ohio-3374, that provisions of the law are punitive in nature and must now be  addressed during pleas proceeding to comply with Crim.R. 11 (C)(2)(a). State v. ...
	Court not required to inform defendant pursuant to Crim. R. 11(C) that after his plea is entered a civil complaint for forfeiture can be filed under R.C. 2925.43 as forfeiture is a civil penalty. State v. Farley, 2003- Ohio-7338 (4th).
	Neither a trial court nor an attorney need inform a defendant of every possible effect of pleading guilty to a charge.  It is not error for a court to fail to advise a defendant that conviction for aggravated menacing would preclude him from any futur...
	Prior to accepting a plea a court is not required to explain to a defendant expungement rights. State v. Hartup, 126 Ohio App.3d 768 (1998).
	A court is not required to advise defendant at plea that the state attorney general is authorized to  institute civil legal proceedings against the defendant for payments made from the Victim of Crime funds. R.C. 2743.72. State v. Tucker, 2002-Ohio-70...
	Procedural Issues
	The court cannot ascertain defendant’s understanding of his constitutional rights solely through the assurance of counsel.  State v. Younger, 46 Ohio App.2d 269 (1975).
	Crim. R. 11(C) does not require the judge to obtain a statement of the facts of the case either from the State of Ohio or from the defendant prior to accepting a plea, although this may be the better practice. State v. Greathouse, 158 Ohio App.3d 135 ...
	A defendant’s mere affirmative response to a question of whether he understands the nature of the charge against him, without more, is insufficient to support the necessary determination that he understands the nature of the charge against him.  State...
	Crim. R. 11(C)(2) requires the court to address each defendant personally.  While it is recommended that a trial judge stop after naming each constitutional right and ask if the defendant understands that right, failure to do so will not necessarily i...
	When informing a defendant about his constitutional rights including the right to compulsory process, the court is better served by using action verbs to explain the right including words such as “force,” “subpoenaed,” “compelled,” “summoned” or “requ...
	Rule 11(F) requires that plea negotiations be placed on the record but need not be subject of inquiry as part of a Rule 11(C) colloquy. A judge’s admonition that he/she is not bound by a recommendation is not required to be discussed but it is clearly...
	Adherence to the provisions of Crim. R. 11(C) requires an oral dialogue between the trial court and the defendant. State v. Nevels, 2020-Ohio-915 (8th).
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