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RULE VII. UNAUTHORIZED PRACTICE OF LAW
Section 1. Board on the Unauthorized Practice of Law.

(A)  There shall be a Board on the Unauthorized Practice of Law of the Supreme Court
consisting of thirteen commissioners appointed by the Court. Eleven commissioners shall be
attorneys admitted to the practice of law in Ohio and two commissioners shall be persons not
admitted to the practice of law in any state. The term of office of each commissioner shall be
three years, beginning on the first day of January next following the commissioner’s
appointment. Appointments to terms commencing on the first day of January of any year shall be
made prior to the first day of December of the preceding year. A commissioner whose term has
expired and who has an uncompleted assignment as a commissioner shall continue to serve for
the purpose of that assignment until the assignment is concluded before the Board, and the
successor commissioner shall take no part in the proceedings of the Board concerning the
assignment. No commissioner shall be appointed for more than two consecutive three-year
terms. Vacancies for any cause shall be filled for the unexpired term by the Justice who
appointed the commissioner causing the vacancy or by the successor of that Justice. A
commissioner appointed to a term of fewer than three years to fill a vacancy may be reappointed
to not more than two consecutive three-year terms.

(B)  The Board shall each year elect an attorney commissioner as chair and vice-chair.
A commissioner may be reelected as chair, but shall not serve as chair for more than two
consecutive one-year terms. A commissioner may be reelected as vice-chair, but shall not serve
as vice-chair for more than two consecutive one-year terms. The Administrative Director or his
or her designee shall serve as the Secretary of the Board. The chair, vice-chair, or the Secretary
may execute administrative documents on behalf of the Board. The Secretary may execute any
other documents at the direction of the chair or vice-chair.

(C)  Commissioners shall be reimbursed for expenses incurred in the performance of
their official duties. Reimbursement shall be paid from the Attorney Services Fund.

(D) Initial appointments for terms beginning January 1, 2005, shall be as follows:

1) One attorney and one nonattorney shall be appointed for terms ending December
31, 2005. Commissioners appointed pursuant to this division shall be eligible for
reappointment to two consecutive three-year terms.

@) Two attorneys shall be appointed for terms ending December 31, 2006.
Commissioners appointed pursuant to this division shall be eligible for reappointment to
two consecutive three-year terms.

3 One attorney shall be appointed for a term ending December 31, 2007. A
commissioner appointed pursuant to this division shall be eligible for reappointment to
one three-year term.



4 Thereafter, appointments shall be made pursuant to division (A) of this section.

(E)  For the initial appointment beginning January 1, 2011, one nonattorney shall be
appointed for a term ending December 31, 2013. A commissioner appointed pursuant to this
division shall be eligible for reappointment to one three-year term.

Section 2. Jurisdiction of Board.

(A)  The unauthorized practice of law is:

(1) The rendering of legal services for another by any person not admitted to
practice in Ohio under Rule | of the Supreme Court Rules for the Government of
the Bar unless the person is:

)

@ Certified as a legal intern under Gov. Bar R. Il and rendering legal
services in compliance with that rule;

(b) Granted corporate status under Gov. Bar R. VI and rendering legal
services in compliance with that rule;

(c) Certified to temporarily practice law in legal services, public
defender, and law school programs under Gov. Bar R. IX and rendering
legal services in compliance with that rule;

(d) Registered as a foreign legal consultant under Gov. Bar R. XI and
rendering legal services in compliance with that rule;

(e) Granted permission to appear pro hac vice by a tribunal in a
proceeding in accordance with Gov. Bar R. XIlI and rendering legal
services in that proceeding;

()] Rendering legal services in accordance with Rule 5.5 of the Ohio
Rules of Professional Conduct (titled “Unauthorized practice of law;
multijurisdictional practice of law”).

The rendering of legal services for another by any person:

@) Disbarred from the practice of law in Ohio under Gov. Bar R. V;

(b) Designated as resigned or resigned with disciplinary action
pending under former Gov. Bar R. V (prior to September 1, 2007);

(©) Designated as retired or resigned with disciplinary action pending
under Gov. Bar R. V1.



3 The rendering of legal services for another by any person admitted to the
practice of law in Ohio under Gov. Bar R. | while the person is:

@ Suspended from the practice of law under Gov. Bar R. V;
(b) Registered as an inactive attorney under Gov. Bar R. VI;

(c) Summarily suspended from the practice of law under Gov. Bar R.
VI for failure to register;

(d) Suspended from the practice of law under Gov. Bar R. X for
failure to satisfy continuing legal education requirements;

(e) Registered as retired under former Gov. Bar R. VI (prior to
September 1, 2007).

4 Holding out to the public or otherwise representing oneself as authorized
to practice law in Ohio by a person not authorized to practice law by the Supreme
Court Rules for the Government of the Bar or Prof. Cond. R. 5.5.

For purposes of this section, “holding out” includes conduct prohibited by
divisions (A)(1) and (2) and (B)(1) of section 4705.07 of the Revised Code.

(B) The Board shall receive evidence, preserve the record, make findings, and submit
recommendations concerning complaints of unauthorized practice of law except for complaints
against persons listed in division (A)(3) of this section, which shall be filed in accordance with
the disciplinary procedure set forth in Gov. Bar R. V.

(C) The Board may issue informal, nonbinding advisory opinions to any regularly
organized bar association in this state, Disciplinary Counsel, or the Attorney General in response
to prospective or hypothetical questions of public or great general interest regarding the
application of this rule and the unauthorized practice of law. The Board shall not issue advisory
opinions in response to requests concerning a question that is pending before a court or a
question of interest only to the person initiating the request. All requests for advisory opinions
shall be submitted, in writing, to the Secretary with information and details sufficient to enable
adequate consideration and determination of eligibility under this rule.

The Secretary shall acknowledge the receipt of each request for an advisory opinion and
forward copies of each request to the Board. The Board shall select those requests that shall
receive an advisory opinion. The Board may decline to issue an advisory opinion and the
Secretary promptly shall notify the requesting party. An advisory opinion approved by the Board
shall be issued to the requesting party over the signature of the Secretary.

Advisory opinions shall be public and distributed by the Board.



(D) Referral of Procedural Questions to Board. In the course of an investigation, the
chair of the unauthorized practice of law committee of a bar association, Disciplinary Counsel, or
the Attorney General may direct a written inquiry regarding a procedural question to the Board
chair or vice-chair. The inquiry shall be sent to the Secretary. The chair or vice-chair and the
Secretary shall consult and direct a response.

Section 3. Referral for Investigation.

The Board may refer to the unauthorized practice of law committee of the appropriate bar
association, Disciplinary Counsel, or the Attorney General any matters coming to its attention for
investigation as provided in this rule.

Section 4. Application of Rule.

(A)  All proceedings arising out of complaints of the unauthorized practice of law shall
be brought, conducted, and disposed of in accordance with the provisions of this rule except for
complaints against persons listed in Section 2(A)(3) of this rule, which shall be filed in
accordance with the disciplinary procedure set forth in Gov. Bar R. V. A bar association that
permits the membership of any attorney practicing within the geographic area served by that
association without reference to the attorney's area of practice, special interest, or other criteria
and that satisfies other criteria that may be established by Board regulations may establish an
unauthorized practice of law committee. Members of bar association unauthorized practice of
law committees shall be attorneys admitted to the practice of law in Ohio. Unauthorized practice
of law committees, Disciplinary Counsel, and the Attorney General may share information with
each other regarding investigations and prosecutions. This information shall be confidential and
not subject to discovery or subpoena. Unauthorized practice of law committees may conduct
joint investigations and prosecutions of unauthorized practice of law matters with each other,
Disciplinary Counsel, and the Attorney General.

(B)  The unauthorized practice of law committee of a bar association or Disciplinary
Counsel shall investigate any matter referred to it or that comes to its attention and may file a
complaint pursuant to this rule. The Attorney General may also file a complaint pursuant to this
rule. The Board, Disciplinary Counsel, the president, secretary, or chair of the unauthorized
practice of law committee of a bar association, and the Attorney General may call upon an
attorney or judge in Ohio to assist in any investigation or to testify in any hearing before the
Board as to any matter as to which he or she would not be bound to claim privilege as an
attorney. No attorney or judge shall neglect or refuse to assist in any investigation or to testify.

(C) By the thirty-first day of January of each year, each bar association, Disciplinary
Counsel, and the Attorney General shall file with the Board, on a form provided by the Board, a
report of its activity on unauthorized practice of law complaints, investigations, and other matters
requested by the Board. The report shall include all activity for the preceding calendar year.



(D)  For complaints filed more than sixty days prior to the close of the report period on
which a disposition has not been made, the report shall include an expected date of disposition
and a statement of the reasons why the investigation has not been concluded.

Section 5. The Complaint; Where Filed; By Whom Signed.

(A) A complaint shall be a formal written complaint alleging the unauthorized
practice of law by one who shall be designated as the respondent. The original complaint shall
be filed in the office of the Secretary and shall be accompanied by thirteen copies plus two copies
for each respondent named in the complaint. A complaint shall not be accepted for filing unless
it is signed by one or more attorneys admitted to the practice of law in Ohio who shall be counsel
for the relator. The complaint shall be accompanied by a certificate in writing signed by the
president, secretary or chair of the unauthorized practice of law committee of any regularly
organized bar association, Disciplinary Counsel, or the Attorney General, who shall be the
relator, certifying that counsel are authorized to represent relator and have accepted the
responsibility of prosecuting the complaint to conclusion. The certification shall constitute a
representation that, after investigation, relator believes probable cause exists to warrant a hearing
on the complaint and shall constitute the authorization of counsel to represent relator in the
action as fully and completely as if designated by order of the Supreme Court with all the
privileges and immunities of an officer of the Court. The Attorney General may serve as co-
relator with any regularly organized bar association or Disciplinary Counsel.

(B)  Upon the filing of a complaint with the Secretary, the relator shall forward a copy
of the complaint to Disciplinary Counsel, the unauthorized practice of law committee of the Ohio
State Bar Association, and any local bar association serving the county or counties from which
the complaint emanated, except that the relator need not forward a copy of the complaint to itself.

Section 5a.  Interim Cease and Desist Order

(A)(1) Upon receipt of substantial, credible evidence demonstrating that an individual or entity
has engaged in the unauthorized practice of law and poses a substantial threat of serious harm to
the public, Disciplinary Counsel, the unauthorized practice of law committee of any regularly
organized bar association, or the Attorney General, which shall be referred to as the relator, shall
do both of the following:

(@) Prior to filing a motion for an interim cease and desist order, make a reasonable
attempt to provide the individual or entity, who shall be referred to as respondent, with
notice, which may include notice by telephone, that a motion requesting an interim order
that the respondent cease and desist engaging in the unauthorized practice of law will be
filed with the Supreme Court and the Board.

(b) Simultaneously file a motion with the Supreme Court and the Board requesting that
the Court order respondent to immediately cease and desist engaging in the unauthorized
practice of law. The relator shall include, in its motion, proposed findings of fact,
proposed conclusions of law, and other information in support of the requested order.



Evidence relevant to the requested order shall be attached to or filed with the motion.
The motion shall include a certificate detailing the attempts made by relator to provide
advance notice to the respondent of relator’s intent to file the motion. The motion also
shall include a certificate of service on the respondent at the most recent address of the
respondent known to the relator. Upon the filing of a motion with the Court and the
Board, proceedings before the Court shall be automatically stayed and the matter shall be
deemed to have been referred by the Court to the Board for application of this rule.

(2) After the filing of a motion for an interim cease and desist order the respondent may
file a memorandum opposing the motion in accordance with Rule X1V of the Rules of Practice of
the Supreme Court of Ohio. The respondent shall attach or file with the memorandum any
rebuttal evidence and simultaneously file a copy with the Board. If a memorandum in opposition
to the motion is not filed, the stay of proceedings before the Supreme Court shall be
automatically lifted and the Court shall rule on the motion pursuant to division (C) of this
section.

(B) Upon the filing of a memorandum opposing the motion for an interim cease and desist order,
the Board chair or the chair’s designee (“commissioner”) shall set the matter for hearing within
seven days. A designee shall be an attorney member of the Board. Upon review of the filings of
the parties, the commissioner will determine whether an oral argument or an evidentiary hearing
shall be held based upon the existence of any genuine issue of material fact. Within seven days
after the close of hearing, the commissioner shall file a report, including the transcript of hearing
and the record, with the Supreme Court recommending whether or not an interim cease and
desist order should be issued. Upon the filing of the commissioner’s report, the stay of Supreme
Court proceedings shall be automatically lifted.

(C) Upon consideration of the commissioner’s report required by division (B) of this section, or
if no memorandum in opposition is filed, the Supreme Court may enter an order that the
respondent cease and desist engaging in the unauthorized practice of law, pending final
disposition of proceedings before the Board, predicated on the conduct posing a substantial threat
of serious harm to the public, or may order other action as the Court considers appropriate.

(D)(1) The respondent may request dissolution or modification of the cease and desist order by
filing a motion with the Supreme Court. The motion shall be filed within thirty days of entry of
the cease and desist order, unless the respondent first obtains leave of the Supreme Court to file a
motion beyond that time. The motion shall include a statement and all available evidence as to
why the respondent no longer poses a substantial threat of serious harm to the public. A copy of
the motion shall be served by the respondent on the relator. The relator shall have ten days from
the date the motion is filed to file a response to the motion. The Supreme Court promptly shall
review the motion after a response has been filed or after the time for filing a response has
passed.

(2) In addition to the motion allowed by division (D)(1) of this section, the respondent
may file a motion requesting dissolution of the interim cease and desist order, alleging that one
hundred eighty days have elapsed since the entry of the order and the relator has failed to file



with the Board a formal complaint predicated on the conduct that was the basis of the order. A
copy of the motion shall be served by the respondent on the relator. The relator shall have ten
days from the date the motion is filed to file a response to the motion. The Supreme Court
promptly shall review the motion after a response has been filed or after the time for filing a
response has passed.

(E) The Rules of Practice of the Supreme Court of Ohio shall apply to interim cease and desist
proceedings filed pursuant to this section.

(F) Upon the entry of an interim cease and desist order or an entry of dissolution or modification
of such order, the Clerk of the Supreme Court shall mail certified copies of the order as provided
in Section 19(E) of this rule.

Section 5b. Settlement of Complaints; Consent Decrees
(A) As used in this section:

(1) A “settlement agreement” is a voluntary written agreement entered into between the
parties without the continuing jurisdiction of the Board or the Supreme Court.

(2) A “consent decree” is a voluntary written agreement entered into between the parties,
approved by the Board, and approved and ordered by the Supreme Court. The consent decree is
the final judgment of the Supreme Court and is enforceable through contempt proceedings before
the Court.

(3) A “proposed resolution” is a proposed settlement agreement or a proposed consent
decree.

(B) The proposed resolution of a complaint filed pursuant to Section 5 of this rule, prior to
adjudication by the Board, shall not be permitted without the prior review of the Board, the
Supreme Court, or both. Parties contemplating the proposed resolution of a complaint shall file a
motion to approve settlement agreement or motion to approve consent decree, whichever is
applicable, with the Secretary. The motion shall be accompanied by:

1) A proposed settlement agreement or a proposed consent decree that is signed by
the respondent, respondent’s counsel, if the respondent is represented by counsel,
and the relator and contains a stipulation of facts and waiver of notice and hearing
as stated in Section 7(H) of this rule;

@) A memorandum in support of the proposed resolution that demonstrates the
resolution complies with the factors set forth in division (C) of this section and
makes a recommendation concerning civil penalties based upon the factors set
forth in Section 8(B) of this rule and Regulation 400(F) of the Regulations
Governing Procedure on Complaints and Hearings Before the Board on the
Unauthorized Practice of Law;



©)

An itemized statement of the relator’s costs or a statement that no costs have been
incurred.

The voluntary dismissal of a complaint filed pursuant to Civ. R. 41(A) in conjunction with a
proposed resolution is subject to the requirements of this section.

(C) The Board shall determine whether a proposed resolution shall be considered and approved
by either the Board or the Supreme Court based on the following factors:

1)
(@)
(b)
(©)

(d)

(€)

()
(9)

(h)
)

The extent the proposed resolution:

Protects the public from future harm and remedies any substantial injury;

Resolves material allegations of the unauthorized practice of law;

Contains an admission by the respondent to material allegations of the
unauthorized practice of law as stated in the complaint and a statement that the

admitted conduct constitutes the unauthorized practice of law;

Involves public policy issues or encroaches upon the jurisdiction of the Supreme
Court to regulate the practice of law;

Contains an agreement by the respondent to cease and desist the alleged
activities;

Furthers the stated purposes of this rule;

Designates whether civil penalties are to be imposed in accordance with Section 8
of this rule;

Assigns the party responsible for costs, if any.
The extent the motion to approve settlement agreement or consent decree and any

accompanying documents comply with the requirements of division (B) of this
section;

(3) Any other relevant factors.

(D) Review by the Board

(1) Upon receipt of a proposed resolution, the Board chair shall direct the assigned
hearing panel to prepare a written report setting forth its recommendation for the acceptance or
rejection of the proposed resolution. The Board shall vote to accept or reject the proposed
resolution. Upon a majority vote to accept a settlement agreement, an order shall be issued by



the Board chair or vice-chair dismissing the complaint. Upon a majority vote to accept a consent
decree, the Board shall prepare and file a final report with the Supreme Court in accordance with
division (E)(1) of this section.

(2) The refiling of a complaint previously resolved as a settlement agreement pursuant to
this section shall reference the prior settlement agreement, and proceed only on the issue of the
unauthorized practice of law. The case shall be presented on the merits and any previous
admissions made by the respondent to allegations of conduct may be offered into evidence.

(E) Review by the Court

(1) After approving a proposed consent decree, the Board shall file an original and
twelve copies of a final report and the proposed consent decree with the Clerk of the Supreme
Court. A copy of the report shall be served upon all parties and counsel of record. Neither party
shall be permitted to file an objection to the final report.

(2) A consent decree may be approved or rejected by the Supreme Court. If a consent
decree is approved, the Court shall issue the appropriate order.

(3) A motion to show cause alleging a violation of a consent decree and any
memorandum in opposition shall be filed with both the Supreme Court and the Board. The
Board, upon receipt of the motion and memorandum in opposition, by panel assignment shall
conduct either an evidentiary hearing or oral argument hearing on the motion, and by a majority
vote of the Board submit a final report to the Court with findings of fact, conclusions of law, and
recommendations on the issue of whether the consent decree was violated. Neither party shall be
permitted to file objections to the Board’s report without leave of Court.

(F) Rejection of a Proposed Resolution

(1) A complaint will proceed on the merits pursuant to this rule if a proposed resolution is
rejected by either the Board or the Supreme Court. Upon rejection by the Board, an order shall be
issued rejecting the proposed resolution and remanding the matter to the hearing panel for further
proceedings. Upon rejection by the Court, an order shall be issued remanding the matter to the
Board with or without instructions.

(2) A rejected proposed resolution shall not be admissible or otherwise used in a
subsequent proceeding before the Board.

(3) No objections or other appeal may be filed with the Supreme Court upon a rejection
by the Board of a proposed resolution.

(4) Any panel member initially considering a proposed resolution and voting with the
Board on the rejection of the proposed resolution may proceed to hear the original complaint.



(G) The parties may consult with the Board through the Secretary concerning the terms of a
proposed resolution.

(H) All settlement agreements approved by the Board and all consent decrees approved by the
Supreme Court shall be recorded for reference by the Board, bar association unauthorized
practice of law committees, and Disciplinary Counsel.

() This section shall not apply to the resolution of matters considered by an unauthorized
practice of law committee, Disciplinary Counsel, or the Attorney General before a complaint is
filed pursuant to Section 5 of this rule.

Section 6. Duty of the Board Upon Filing of the Complaint; Notice to Respondent.

The Secretary shall send a copy of the complaint by certified mail to respondent at the
address indicated on the complaint with a notice of the right to file, within twenty days after the
mailing of the notice, an original and thirteen copies of an answer and to serve copies of the
answer upon counsel of record named in the complaint. Extensions of time may be granted, for
good cause shown, by the Secretary.

Section 7. Proceedings of the Board after Filing of the Complaint.
(A)  Hearing Panel.

(¢D) After respondent’s answer has been filed, or the time for filing an answer has
elapsed, the Secretary shall appoint a hearing panel consisting of three commissioners chosen by
lot. At least two members of the hearing panel shall be attorney commissioners. The Secretary
shall designate one of the commissioners chair of the panel, except that a nonattorney
commissioner shall not be chair of the panel. The Secretary shall serve a copy of the entry
appointing the panel on the respondent, relator, and all counsel of record.

@) A majority of the panel shall constitute a quorum. The panel chair shall rule on
all motions and interlocutory matters. The panel chair shall have a transcript of the testimony
taken at the hearing, and the cost of the transcript shall be paid from the Attorney Services Fund
and taxed as costs.

3) Upon reasonable notice and at a time and location set by the panel chair, the panel
shall hold a formal hearing. Requests for continuances may be granted by the panel chair for
good cause. The panel may take and hear testimony in person or by deposition, administer oaths,
and compel by subpoena the attendance of witnesses and the production of books, papers,
documents, records, and materials.

(B)  Motion for Default. If no answer has been filed within twenty days of the answer date set
forth in the notice to respondent of the filing of the complaint, or any extension of the answer
date, relator shall file a motion for default. Prior to filing, relator shall make reasonable efforts to
contact respondent.



A motion for default shall contain at least all of the following:
@ A statement of the effort made to contact respondent and the result;

2 Sworn or certified documentary prima facie evidence in support of the allegations
of the complaint;

3 Citations of any authorities relied upon by relator;

4 A statement of any mitigating factors or exculpatory evidence of which relator is
aware;

(5) A statement of the relief sought by relator;

(6) A certificate of service of the motion on respondent at the address stated on the
complaint and at the last known address, if different.

The hearing panel appointed pursuant to division (A) of this section shall rule on the
motion for default. If the motion for default is granted by the panel, the panel shall prepare a
report for review by the Board pursuant to division (E) of this section. If the motion is denied,
the hearing panel shall proceed with a formal hearing pursuant to division (A) of this section.

The Board chair or vice-chair may set aside a default entry, for good cause shown, and
order a hearing before the hearing panel at any time before the Board renders its decision
pursuant to division (F) of this section.

(C)  Authority of Hearing Panel; Dismissal. If at the end of evidence presented by relator or
of all evidence, the hearing panel unanimously finds that the evidence is insufficient to support a
charge or count of unauthorized practice of law, or the parties agree that the charge or count
should be dismissed, the panel may order that the complaint or count be dismissed. The panel
chair shall give written notice of the action taken to the Board, the respondent, the relator, all
counsel of record, Disciplinary Counsel, the unauthorized practice of law committee of the Ohio
State Bar Association, and the bar association serving the county or counties from which the
complaint emanated.

(D) Referral by the Panel. If the hearing panel is not unanimous in its finding that the
evidence is insufficient to support a charge or count of unauthorized practice of law, the panel
may refer its findings of fact and recommendations for dismissal to the Board for review and
action by the full Board. The panel shall submit to the Board its findings of fact and
recommendation of dismissal in the same manner as provided in this rule with respect to a
finding of unauthorized practice of law pursuant to division (E) of this section.

(E) Finding of Unauthorized Practice of Law; Duty of Hearing Panel. If the hearing panel
determines, by a preponderance of the evidence, that respondent has engaged in the unauthorized



practice of law, the hearing panel shall file its report of the proceedings, findings of facts and
recommendations with the Secretary for review by the Board. The report shall include the
transcript of testimony taken and an itemized statement of the actual and necessary expenses
incurred in connection with the proceedings.

(F) Review by Entire Board. After review, the Board may refer the matter to the hearing
panel for further hearing or proceed on the report of the prior proceedings before the hearing
panel. After the final review, the Board may dismiss the complaint or find that the respondent
has engaged in the unauthorized practice of law. If the complaint is dismissed, the dismissal
shall be reported to the Secretary, who shall notify the same persons and organizations that
would have received notice if the complaint had been dismissed by the hearing panel.

(G)  Finding of Unauthorized Practice of Law; Duty of Board. If the Board determines, by a
preponderance of the evidence, that the respondent has engaged in the unauthorized practice of
law, the Board shall file the original and twelve copies of its final report with the Clerk of the
Supreme Court, and serve a copy of the final report upon all parties and counsel of record,
Disciplinary Counsel, the unauthorized practice of law committee of the Ohio State Bar
Association, and the bar association of the county or counties from which the complaint
emanated. The final report shall include the Board’s findings, recommendations, a transcript of
testimony, if any, an itemized statement of costs, recommendation for civil penalties, if any, and
a certificate of service listing the names and addresses of all parties and counsel of record.

(H)  Hearing on Stipulated Facts. A stipulation of facts and waiver of notice and hearing,
mutually agreed and executed by relator and respondent, or counsel, may be filed with the Board
prior to the date set for formal hearing. If a stipulation and waiver are filed, the parties are not
required to appear before the hearing panel for a formal hearing, and the hearing panel shall
render its decision based upon the pleadings, stipulation, and other evidence admitted.

The stipulation of facts must contain sufficient information to demonstrate the specific
activities in which the respondent is alleged to have engaged and to enable the Board to
determine whether respondent has engaged in the unauthorized practice of law.

The waiver of notice and hearing shall specifically state that the parties waive the right to
notice of and appearance at the formal hearing before the hearing panel.

Section 8. Costs; Civil Penalties.
(A)  Costs. As used in Section 7(G) of this rule, “costs” includes both of the following:

1) The expenses of relator, as described in Section 9 of this rule, that have been
reimbursed by the Board;

2 The direct expenses incurred by the hearing panel and the Board, including, but
not limited to, the expense of a court reporter and transcript of any hearing before the hearing
panel.



“Costs” shall not include attorney’s fees incurred by the relator.

(B)  Civil Penalties. The Board may recommend and the Supreme Court may impose civil
penalties in an amount up to ten thousand dollars per offense. Any penalty shall be based on the
following factors:

@ The degree of cooperation provided by the respondent in the investigation;
@) The number of occasions that unauthorized practice of law was committed,;
3 The flagrancy of the violation;
4 Harm to third parties arising from the offense;
5) Any other relevant factors.

Section 9. Expenses.

(A)  Reimbursement of Direct Expenses. A bar association and the Attorney General may be
reimbursed for direct expenses incurred in performing the obligations imposed by this rule.
Reimbursement shall be limited to costs for depositions, transcripts, copies of documents,
necessary travel expenses for witnesses and volunteer attorneys, witness fees, subpoenas, the
service of subpoenas, postal and delivery charges, long distance telephone charges, and
compensation of investigators and expert witnesses authorized in advance by the Board. There
shall be no reimbursement for the costs of the time of other bar association or Attorney General
personnel or attorneys in discharging these obligations.

An application for reimbursement of expenses, together with proof of the expenditures,
shall be filed with the Secretary. Upon approval by the Board, reimbursement shall be made
from the Attorney Services Fund.

(B)  Annual Reimbursement of Indirect Expenses. A bar association may apply to the Board
prior to the first day of February each year for partial reimbursement of other expenses
necessarily and reasonably incurred during the preceding calendar year in performing their
obligations under this rule. The Board, by regulation, shall establish criteria for determining
whether expenses under this section are necessary and reasonable. The Board shall deny
reimbursement for any expense for which a bar association seeks reimbursement on or after the
first day of May of the year immediately following the calendar year in which the expense was
incurred. Expenses eligible for reimbursement are those specifically related to unauthorized
practice of law matters and include the following:

1) The personnel costs for the portion of an employee’s work that is dedicated to this
area;



@) The costs of bar counsel retained pursuant to a written agreement with the
unauthorized practice of law committee;

3 Postal and delivery charges;
4) Long distance telephone charges;

5) Local telephone charges and other appropriate line charges included, but not
limited to, per call charges;

(6) The costs of dedicated telephone lines;

@) Subscription to professional journals, law books, and other legal research services
and materials related to unauthorized practice of law;

(8) Organizational dues and educational expenses related to unauthorized practice of
law;

€)] All costs of defending a lawsuit relating to unauthorized practice of law and that
portion of professional liability insurance premiums directly attributable to the operation of the
committees in performing their obligations under this rule;

(10) The percentage of rent, insurance premiums not reimbursed pursuant to division
(B)(9) of this section, supplies and equipment, accounting costs, occupancy, utilities, office
expenses, repair and maintenance, and other overhead expenses directly attributable to the
operation of the committees in performing their obligations under this rule, as determined by the
Board and provided that no bar association shall be reimbursed in excess of three thousand five
hundred dollars per calendar year for such expenses. Reimbursement shall not be made for the
costs of the time of other bar association personnel, volunteer attorneys, depreciation, or
amortization. No bar association shall apply for reimbursement or be entitled to reimbursement
for expenses that are reimbursed pursuant to Gov. Bar R. V(3)(D).

(C)  Quarterly Reimbursement of Certain Indirect Expenses. In addition to applying annually
for reimbursement pursuant to division (B) of this section, a bar association may apply quarterly
to the Board for reimbursement of the expenses set forth in divisions (B)(1) and (2) of this
section that were necessarily and reasonably incurred during the preceding calendar quarter.
Quarterly reimbursement shall be submitted in accordance with the following schedule:

Reimbursement for the months of: Due by:

January, February, and March May 1

April, May, and June August 1

July, August, and September November 1

October, November, and December February 1 (with annual
reimbursement request)




Any expense that is eligible for quarterly reimbursement, but that is not submitted on a quarterly
reimbursement application, shall be submitted no later than the appropriate annual
reimbursement application pursuant to division (B) of this section and shall be denied by the
Board if not timely submitted. The application for quarterly reimbursement shall include an
affidavit with documentation demonstrating that the unauthorized practice of law committee
incurred the expenses set forth in divisions (B)(1) and (2) of this section.

(D)  Audit. Expenses incurred by bar associations and reimbursed under divisions (A), (B),
and (C) of this section may be audited at the discretion of the Board or the Supreme Court and
paid out of the Attorney Services Fund.

(E)  Availability of Funds. Reimbursement under divisions (A), (B), and (C) of this section is
subject to the availability of moneys in the Attorney Services Fund.

Section 10. Manner of Service.

Whenever provision is made for the service of any complaint, notice, order, or other
document upon a respondent or relator in connection with any proceeding under this rule, service
may be made upon counsel of record for the party personally or by certified mail.

If service of any document by certified mail is refused or unclaimed, the Secretary may
make service by ordinary mail evidenced by a certificate of mailing. Service shall be considered
complete when the fact of mailing is entered in the record, provided that the ordinary mail
envelope is not returned by the postal authorities with an endorsement showing failure of
delivery.

Section 11. Quorum of Board.

A majority of the commissioners shall constitute a quorum for all purposes and the action
of a majority of those present comprising such quorum shall be the action of the Board.

Section 12.  Power to Issue Subpoenas.

In order to facilitate any investigation and proceeding under this rule, upon application by
Disciplinary Counsel, the unauthorized practice of law committee of any regularly organized bar
association, respondent, relator, or the Attorney General, the Secretary, the Board chair or vice-
chair, and the hearing panel chair may issue subpoenas and cause testimony to be taken under
oath before Disciplinary Counsel, the unauthorized practice of law committee of any regularly
organized bar association, the Attorney General, a Board hearing panel, or the Board. All
subpoenas shall be issued in the name and under the seal of the Supreme Court and shall be
signed by the Secretary, the Board chair or vice-chair, or the hearing panel chair and served as
provided by the Rules of Civil Procedure. Fees and costs of all subpoenas shall be provided from
the Attorney Services Fund and taxed as costs.



The refusal or neglect of a person subpoenaed or called as a witness to obey a subpoena,
to attend, to be sworn or to affirm, or to answer any proper question shall be deemed to be
contempt of the Supreme Court and may be punished accordingly.

Section 13. Depositions.

The Secretary, the Board chair or vice-chair, and the hearing panel chair may order
testimony of any person to be taken by deposition within or without this state in the manner
prescribed for the taking of depositions in civil actions, and such depositions may be used to the
same extent as permitted in civil actions.

Section 14. Conduct of Hearing.

The hearing panel shall follow the Rules of Civil Procedure and Rules of Evidence
wherever practicable, unless a provision of this rule or Board hearing procedures and guidelines
provide otherwise. The panel chair shall rule on evidentiary matters. All evidence shall be taken
in the presence of the hearing panel and the parties except where a party is absent, is in default,
or has waived the right to be present. The hearing panel shall receive evidence by sworn
testimony and may receive additional evidence as it determines proper. Any documentary
evidence to be offered shall be served upon the adverse parties or their counsel and the hearing
panel at least thirty days before the hearing, unless the parties or their counsel otherwise agree or
the hearing panel otherwise orders. All evidence received shall be given the weight the hearing
panel determines it is entitled after consideration of objections.

Section 15. Records.

The Secretary shall maintain permanent public records of all matters processed by the
Board and the disposition of those matters.

Section 16. Board May Prescribe Regulations.

Subject to the prior approval of the Supreme Court, the Board may adopt regulations not
inconsistent with this rule.

Section 17. Rules to Be Liberally Construed.

Amendments to any complaint, notice, answer, objections, or report may be made at any
time prior to final order of the Board. The party affected by the amendment shall be given
reasonable opportunity to meet any new matter presented by the amendment. This rule and
regulations relating to investigations and proceedings involving complaints of unauthorized
practice of law shall be liberally construed for the protection of the public, the courts, and the
legal profession and shall apply to all pending investigations and complaints so far as may be
practicable, and to all future investigations and complaints whether the conduct involved
occurred prior or subsequent to the enactment or amendment of this rule.



Section 18. Records and Proceedings Public.

All records, documents, proceedings, and hearings of the Board relating to investigations
and complaints pursuant to this rule shall be public, except that deliberations by a hearing panel
and the Board shall not be public.

Section 19. Review by Supreme Court of Ohio; Orders; Costs.

(A)  Show Cause Order. After the filing of a final report of the Board, the Supreme Court
shall issue to respondent an order to show cause why the report of the Board shall not be
confirmed and an appropriate order granted. Notice of the order to show cause shall be served by
the Clerk of the Supreme Court on all parties and counsel of record by certified mail at the
address provided in the Board's report.

(B)  Response to Show Cause Order. Within twenty days after the issuance of an order to
show cause, the respondent or relator may file objections to the findings or recommendations of
the Board and to the entry of an order or to the confirmation of the report on which the order to
show cause was issued. The objections shall be accompanied by a brief in support of the
objections and proof of service of copies of the objections and the brief on the Secretary and all
counsel of record. Objections and briefs shall be filed in the number and form required for
original actions by the Rules of Practice of the Supreme Court of Ohio, to the extent such rules
are applicable.

(C)  Answer Briefs. Answer briefs and proof of service shall be filed within fifteen days after
briefs in support of objections have been filed. All briefs shall be filed in the number and form
required for original actions by the Rules of Practice of the Supreme Court of Ohio, to the extent
such rules are applicable.

(D)  Supreme Court Proceedings.

1) After a hearing on objections, or if objections are not filed within the prescribed
time, the Supreme Court shall enter an order as it finds proper. If the Supreme Court finds that
respondent’s conduct constituted the unauthorized practice of law, the Court shall issue an order
that does one or more of the following:

@) Prohibits the respondent from engaging in any such conduct in the future;

(b) Requires the respondent to reimburse the costs and expenses incurred by the
Board and the relator pursuant to this rule;

(©) Imposes a civil penalty on the respondent. The civil penalty may be imposed
regardless of whether the Board recommended imposition of the penalty pursuant to Section 8(B)
of this rule and may be imposed for an amount greater or less than the amount recommended by
the Board, but not to exceed ten thousand dollars per offense.



2 Payment for costs, expenses, sanctions, and penalties imposed under this rule shall
be deposited in the Attorney Services Fund established under Gov. Bar R. VI, Section 8.

(E)  Notice. Upon the entry of any order pursuant to this rule, the Clerk of the Supreme Court
shall mail certified copies of the entry to all parties and counsel of record, the Board, Disciplinary
Counsel, and the Ohio State Bar Association.

(F) Publication. The Supreme Court reporter shall publish any order entered by the Supreme
Court under this rule in the Ohio Official Reports, the Ohio State Bar Association Report, and in
a publication, if any, of the local bar association in the county in which the complaint arose. The
publication shall include the citation of the case in which the order was issued. Publication also
shall be made in a local newspaper having the largest general circulation in the county in which
the complaint arose. The publication shall be in the form of a paid legal advertisement, in a style
and size commensurate with legal advertisements, and shall be published three times within the
thirty days following the order of the Supreme Court. Publication fees shall be assessed against
the respondent as part of the costs.

[Not analogous to former Rule VII, effective October 20, 1975; amended effective April
13, 1977; November 6, 1978; April 25, 1983; July 1, 1983; November 30, 1983; June 6,
1988; January 1, 1989; January 1, 1990; January 1, 1992; January 1, 1993; January 1, 1995;
June 16, 2003; January 1, 2005; November 1, 2007; January 1, 2008; September 1, 2008;
September 1, 2010; January 1, 2011; January 1, 2013.]



REGULATIONS GOVERNING PROCEDURE ON COMPLAINTS AND
HEARINGS BEFORE THE BOARD ON THE UNAUTHORIZED PRACTICE

OF LAW
UPL Reg. 100 Title, Authority and Application
(A) These regulations shall be known as the Regulations Governing

Procedure on Complaints and Hearings Before the Board on the Unauthorized Practice
of Law and shall be cited as “UPL Reg. ___.”

B) The following regulations are adopted by the Board on the
Unauthorized Practice of Law pursuant to Gov.Bar R. VII(16) of the Rules for the
Government of the Bar of Ohio, with the prior approval of the Supreme Court of Ohio.

©) Pursuant to Gov.Bar R. VII(14), the Board applies the Ohio Rules of
Civil Procedure and Rules of Evidence whenever practicable, unless a provision of
Gov.Bar R. VII, these regulations, or Board procedure provide otherwise. Local rules
of court are not applicable to matters before the Board.

UPL Reg. 200 Case Management; Practice and Procedure
201 Case Schedule

(A) After assignment of the Hearing Panel, the Secretary of the Board in
consultation with the Panel Chair shall issue a case scheduling order to all parties or
their counsel as set forth in this regulation. The case schedule shall be served upon the
parties no more than seven days after the time to plead or otherwise defend the
complaint has elapsed. The case schedule shall at a minimum establish deadlines for
certain case events and may be adjusted by the Panel Chair or for good cause shown:

Assignment of Hearing Panel 0
Hearing Date 266 days after assignment
Initial Telephone Status Conference 30 days after assignment

Initial Disclosure of Witnesses 80 days after assignment,

or upon request of either party
Discovery Cut-off 60 days before hearing
Pre-Hearing Statement/Briefs 40 days before hearing



B) At the discretion of the Panel Chair, the following events may also be
established:

Dispositive Motion Deadline

Motions on Preliminary or Procedural Issues Deadline
Decisions on Motions

Stipulations of Facts and/or Law

Supplemental Disclosure of Witnesses

Final Pre-Hearing Conference

©) Any complaint filed by an Unauthorized Practice of Law Committee
or the Disciplinary Counsel shall state whether the relator is aware that an underlying
complainant or individual is seeking a private remedy pursuant to R.C. 4705.07. Upon
receipt of the complaint, the Secretary shall designate the case accordingly and inform
the Panel Chair, who will have the discretion to accelerate the case management
schedule and hearing date.

202 Motions; Dispositive Motions

(A) Upon the filing of a motion and unless ordered otherwise by the
Panel Chair, any memorandum in opposition shall be filed within twenty-one days after
the filing of the motion. The response shall be served upon the Secretary and all
adverse parties or their counsel. Unless directed otherwise by the Panel Chair, any
reply to the memorandum in opposition shall be filed within ten days of the filing of the
memorandum in opposition. Three days shall be added to the prescribed time periods
when the motion or responsive memoranda are served by mail.

B) Any motion, including but not limited to a motion for summary
judgment, a motion for judgment on the pleadings, and a motion to dismiss, that seeks
to determine the merits of any claim or defense as to any or all parties shall be
considered a dispositive motion. A voluntary dismissal under Civ.R. 41 is not a
dispositive motion for purposes of this regulation. All dispositive motions shall be filed
no later than the date specified in the case schedule. Pursuant to Civ.R. 56(A), leave is
granted in all cases to file summary judgment motions between the time of service of
the complaint and the dispositive motion date, unless the Panel Chair dictates otherwise
by setting a different date. If a dispositive motion date was not established in the initial
case schedule, leave of the Panel must be obtained pursuant to Civ.R. 56(A). Parties
shall file their summary judgment motion at the earliest practical date during the
pendency of the case.

(C) The Panel Chair may order the simultaneous filing of motions and
memoranda in opposition without provision for reply.



203 Pre-hearing Procedure
203.1 Pre-hearing Statements, Motions, and Briefs

(A) In all cases pending hearing, all parties shall prepare and serve upon
the Secretary, with a copy to all opposing counsel, a final pre-hearing statement forty
days prior to the assigned hearing date. The final pre-hearing statement shall at a
minimum contain:

(D) A brief statement of the facts and identification of claims and
defenses;

2) The factual and legal issues which the cause presents;

3) For relator, its position on whether the facts and circumstances of the

case warrant imposition of a civil penalty and if the relator seeks the
imposition of a civil penalty, the relator shall specify the amount of the civil
penalty it is requesting and identify the unique facts and circumstances that it
believes warrant imposition of the civil penalty requested; and,

“4) For respondent, an indication of whether there is opposition to any
request for imposition of a civil penalty and the existence of evidence in
mitigation;

%) The estimated days required for hearing.

(B) Parties shall separately prepare and serve upon the Secretary, with a copy
to all opposing counsel, forty days prior to the assigned hearing date:

(1) Stipulations of fact or law, if any;

2) A listing of all witnesses with a brief summary of expected testimony;
a copy of all available opinions of all persons who may be called as expert
witnesses;

3) A listing of all exhibits expected to be offered into evidence, except
exhibits to be used only for impeachment, illustration, or rebuttal.

©) Forty days prior to the hearing date, all other motions (other than
dispositive motions), pleadings, filings or hearing briefs intended to be offered at the
hearing shall be served upon the Secretary and opposing parties. A response to any
motion, brief or other filing shall be served according to UPL Reg. 202(A). The
required pre-hearing statement may be included as part of any hearing brief.

(D) All documentary evidence to be offered at hearing shall be served
upon the Secretary, adverse parties or their counsel at least thirty days before hearing
pursuant to Gov.Bar R. VII(14).



(E) There is reserved to each party, upon application to the Panel and for
good cause shown, the right at the hearing to:

(1) offer additional exhibits, file additional pleadings;
2) supplement the list of witnesses to be called; and,
3) call such rebuttal witnesses as may be necessary, without prior notice

to opposing parties.
204 Certificate of Registration

After filing a complaint alleging the unauthorized practice of law, relator shall
produce a Certificate from the Supreme Court of Ohio, Office of Attorney Registration,
indicating whether any responsive party to the complaint is not admitted to practice law
in the State of Ohio, and serve a copy upon all respondents, counsel of record, and the
Secretary of the Board, and the original shall be offered as an exhibit at hearing and
filed with the Board by the relator at the conclusion of hearing.

205 Final Pre-hearing Conferences

(A) No later than sixty days before hearing, a party may file a request for
a pre-hearing conference with the Panel. The request may be granted by the Panel
Chair. The Panel Chair may also establish a pre-hearing conference date consistent with
the initial case scheduling order. A pre-hearing conference with the parties shall at a
minimum attempt to accomplish the following objectives:

(D) Simplification of the issues;
2) Necessity of amendment to the pleadings;
3) Resolution of outstanding discovery issues;
4 Identification of anticipated witnesses;
5) The possibility of obtaining:
@) stipulations of fact or law;
(ii) stipulations of the admissibility of exhibits;
(6) Such other matters as may expedite the hearing;
@) Confirmation of the final hearing date and venue.
B) At the discretion of the Panel Chair, a pre-hearing conference may be

held by telephone, and may be continued from day to day. Counsel and parties should
be prepared to discuss the matters contained in this regulation. At the conclusion of the
pre-hearing conference, the Panel Chair may enter an order setting forth the action
taken and the agreements reached, which order shall govern the subsequent course of
proceedings.



206 Electronic Filing (Reserved)
207 Continuances

(A) The continuance of a hearing date is a matter within the discretion of
the Panel for good cause shown. No party shall be granted a continuance of a hearing
date without a written motion from the party or counsel stating the reason for the
continuance. The motion shall be filed with the Secretary no later than ten days before
the date set for hearing. If the motion is not granted by the Panel Chair, the cause shall
proceed as originally scheduled.

B) When a continuance is requested due to the unavailability of a
witness at the time scheduled for hearing, the Panel may consider the feasibility of
permitting testimony pursuant to Civ.R. 32.

208 Subpoenas and Orders for Testimony

(A) To compel the testimony of a witness at the hearing, requests for the
issuance of subpoenas pursuant to Gov.Bar R. VII(12) shall be made in writing and
filed with the Secretary no later than ten days before the date on which a complaint has
been set for hearing.

B) To compel the testimony of a witness whose testimony will be
offered at the hearing via deposition pursuant to Civ.R. 32, requests for orders for
testimony pursuant to Gov.Bar R.VII(13) or the issuance of subpoenas pursuant to
Gov.Bar R. VII(12) shall be made in writing and filed with the Secretary no later than
thirty days before the date on which a complaint has been set for hearing.

209 Post-hearing Procedure of the Panel and Board

(A) A Panel Report shall be submitted to the Secretary within sixty days
of the filing of the transcript for consideration at the next regularly scheduled meeting
of the Board. The Secretary, at the request of the Panel Chair, may extend the date for
the filing of the Panel Report with the Board.

B) The Final Report of the Board shall be filed with the Court by the
Secretary no later than thirty days after the conclusion of the Board’s review, approval
and adoption of whole or part of the Panel’s report. After consideration by the Board,
the Chair may be granted the authority by the Board to prepare and file the Final
Report.



©) Failure by the Board to meet the time guidelines set forth in these
regulations shall not be grounds for dismissal of the complaint.

UPL Reg. 300 Regulation for the Issuance of Advisory Opinions
300.1 Procedure for Issuance

(A) Pursuant to Gov.Bar R. VII(2)(C) of the Supreme Court Rules for the
Government of the Bar of Ohio, the Board on the Unauthorized Practice of Law may
issue informal, non-binding Advisory Opinions in response to prospective or
hypothetical questions regarding the application of the Supreme Court Rules for the
Government of the Bar of Ohio regarding the unauthorized practice of law and issues
implicated by R.C. 4705.01, 4705.07 and 4705.99. Requests for an Advisory Opinion
may be submitted to the Board by Disciplinary Counsel or an Unauthorized Practice of
Law Committee of a Local or State Bar Association.

B) The Chair of the Board shall appoint three or more members of the
Board to serve on an Advisory Opinion Subcommittee. The Advisory Opinion
Subcommittee is a regular standing subcommittee of the Board. The subcommittee
shall meet prior to each regularly scheduled Board meeting. The Chair will appoint one
subcommittee member to serve as Chair of the Advisory Opinion Subcommittee. Each
subcommittee member shall serve for a period of one year from the date of appointment
and shall be eligible for re-appointment by the Chair.

© Requests for an Advisory Opinion shall be submitted in writing to the
Secretary of the Board on the Unauthorized Practice of Law. The request for Advisory
Opinion shall be in writing and state in detail to the extent practicable the operative
facts upon which the request for Opinion is based, with information and detail sufficient
to enable adequate consideration and determination of eligibility under these
regulations. The request shall contain the name and address of the requester. A
summary of the rules, opinions, statutes, case law and any other authority which the
inquirer has already consulted concerning the questions raised should also be included
in the request. A letter acknowledging the receipt of the request will be sent to the
requester.

(D) The procedure for review of a request for Advisory Opinion shall be
as follows:
(1) The Advisory Opinion Subcommittee shall review all requests for

Advisory Opinion submitted by Disciplinary Counsel or an Unauthorized Practice of
Law Committee of a Local or State Bar Association.



2) The Advisory Opinion Subcommittee shall, within its discretion,
accept or decline a request for an Advisory Opinion.

3) In making such determination, the subcommittee shall be governed
by Gov.Bar R. VII(2)(C) and respond only to prospective or hypothetical questions of
public or great general interest regarding the application of Gov.Bar R. VII and the
unauthorized practice of law. The subcommittee shall decline requests that concern a
question that is pending before the Court, decided by the Court, or a question of interest
only to the person initiating the request. If the subcommittee determines that adequate
authority already exists to answer the inquiry posed, the requester will be advised of the
applicable authority and no Opinion will be issued.

“4) If any member of the subcommittee requests the declination of the
Advisory Opinion be considered by the full Board, such request will be presented to the
full Board for consideration at the next business meeting. If the subcommittee
unanimously declines a request for Advisory Opinion, such determination shall be final.

(E) The requester of an Advisory Opinion will be notified of the Board’s
determination to accept or decline a request.

F) If a request for Advisory Opinion is accepted for consideration, the
subcommittee will complete the process of researching, drafting and review as
expeditiously as possible, preferably within two to six months after selection of the
request. The subcommittee shall be empowered to request and accept the voluntary
services of a person licensed to practice law in this state when the subcommittee deems
it advisable to receive written or oral advice or assistance in research and analysis
regarding the question presented by the requester.

(€] Conflict of Interest. Subcommittee members shall not participate in
any matter in which they have either a material pecuniary interest that would be
affected by a proposed Advisory Opinion or subcommittee recommendation or any
other conflict of interest or an appearance of a conflict of interest that should prevent
them from participating. However, no action of the subcommittee will be invalid where
full disclosure has been made to the Chair of the Board and the Chair has not decided
that the member’s participation was improper.

(H) Each draft Opinion approved by majority vote of the subcommittee
will be sent to the full Board on the Unauthorized Practice of Law for review
approximately two weeks prior to the next Board meeting. Upon review, Board
members may direct comments, suggestions, or objections to the Chair of the
subcommittee.

@ If objections are received, the draft Opinion will be placed on the
agenda for discussion at the Board meeting. If no objections are received, the draft



Opinion will be adopted by a majority vote of the Board at the Board meeting. Minor
or non-substantive changes are not considered as objections to a draft Opinion.

Q)] A copy of the Adopted Advisory Opinion will be issued to the
requester. Copies of the issued Opinions will be submitted for publication in the
ABA/BNA Lawyers Manual on Professional Conduct, the Ohio State Bar Association
Report, and other publications or electronic communications as the Board deems
appropriate. Copies of issued Opinions will be forwarded to the Law Library of the
Supreme Court of Ohio, County Law Libraries, Office of Disciplinary Counsel, Local
and State Bar Associations with Unauthorized Practice of Law Committees.

(XK) Issued Opinions shall not bear the name of the requester and shall not
include the request letter. However, the requester’s name and the request letter are not
confidential and will be made available to the Bar, Judiciary, or the public upon
request.

300.2 Procedure for Maintenance
(A) A copy of each Advisory Opinion will be kept in the Board’s offices.

(B) An Advisory Opinion that becomes withdrawn, modified, or not
current will be marked with an appropriate designation to indicate the status of the
opinion.

© The designation “Withdrawn” will be used when an Opinion has been
withdrawn by the majority vote the Board. The designation indicates that an Opinion
no longer represents the advice of the Board.

(D) The designation “Modified” will be used when an Opinion has been
modified by a majority vote of the Board. The designation indicates that an Opinion
has been modified by a subsequent Opinion.

(E) The designation “Not Current” will be used at the discretion of the
Board to indicate that an Opinion is not current in its entirety. The designation that an
Opinion is no longer current in its entirety may be used to indicate a variety of reasons
such as subsequent amendments to rules or statutes, or developments in case law.

(F) Other designations, as needed, may be used by majority vote of the
Board.

G) The Advisory Opinion index will include a list identifying the
Opinions as “Withdrawn,” “Modified,” or “Not Current,” and other designations as
decided by the Board.



UPL Reg. 400 Guidelines for the Imposition of Civil Penalties

(A) Each case of unauthorized practice of law involves unique facts and
circumstances.

(B) At the hearing and at the end of its case-in-chief, relator shall set forth
its position on the imposition of a civil penalty. Relator shall specify the amount of the
civil penalty it is requesting and identify the factors, circumstances, and aggravating
factors, if any, that warrant imposition of the requested civil penalty.

©) At the hearing respondent shall contest any request for imposition of
a civil penalty. Evidence that is offered by respondent in mitigation shall be introduced
as part of the respondent’s case-in-chief .

(D) In determining whether to recommend the imposition of a civil
penalty, the Board shall consider all relevant facts and circumstances, as well as
precedent established by the Supreme Court of Ohio and the Board.

(E) In each case where the Board finds by a preponderance of the
evidence that respondent has engaged in the unauthorized practice of law, the Board
shall discuss in its final report to the Supreme Court any of the factors set forth in
Gov.Bar R. VII(8)(B):

"(B) Civil Penalties. The Board may
recommend and the Court may impose civil
penalties in an amount up to ten thousand dollars
per offense. Any penalty shall be based on the
following factors:

(1) The degree of cooperation provided by
the respondent in the investigation;

(2) The number of occasions that
unauthorized practice of law was committed;

(3) The flagrancy of the violation;

(4) Harm to third parties arising from the
offense;

(5) Any other relevant factors."



(F)

As part of its analysis of "other relevant factors" pursuant to Gov.Bar

R.VII(8)(B)(5), the Board may consider:

(1

Whether relator has sought imposition of a civil penalty and, if so, the

amount sought.

2)

Whether the imposition of civil penalties would further the purposes

of Gov.Bar R. VII.

3)

Aggravation. The following factors may be considered in favor of

recommending a more severe penalty:

4

(a) Whether respondent has previously engaged in the
unauthorized practice of law;

(b) Whether respondent has previously been ordered to cease
engaging in the unauthorized practice of law;

(c) Whether the respondent had been informed prior to engaging
in the unauthorized practice of law that the conduct at issue may
constitute an act of the unauthorized practice of law;

(d) Whether respondent has benefited from the unauthorized
practice of law and, if so, the extent of any such benefit;

(e) Whether respondent's unauthorized practice of law included
an appearance before a court or other tribunal;

) Whether respondent's unauthorized practice of law included
the preparation of a legal instrument for filing with a court or other
governmental entity; and

(2) Whether the respondent has held himself or herself out as
being admitted to practice law in the State of Ohio, or whether
respondent has allowed others to mistakenly believe that he or she
was admitted to practice law in the State of Ohio.

Mitigation. The following factors may be considered in favor of

recommending no penalty or a less severe penalty:

(a) Whether respondent has ceased engaging in the conduct
under review;

(b) Whether respondent has admitted or stipulated to the
conduct under review;

(©) Whether respondent has admitted or stipulated that the
conduct under review constitutes the unauthorized practice of law;

(d) Whether respondent has agreed or stipulated to the

imposition of an injunction against future unauthorized practice of
law;

(e) Whether respondent's conduct resulted from a motive other
than dishonesty or personal benefit;

) Whether respondent has engaged in a timely good faith
effort to make restitution or to rectify the consequences of the
unauthorized practice of law; and

10



(2) Whether respondent has had other penalties imposed for the
conduct at issue.

UPL Reg. 500-900 (Reserved)
UPL Reg. 1000 Effective Date

(A) These regulations shall be effective June 1, 2006.

11
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[Citeas|n re Application of Swendiman, 146 Ohio St.3d 444, 2016-Ohio-2813.]

IN RE APPLICATION OF SWENDIMAN.
[CiteasIn re Application of Swendiman, 146 Ohio St.3d 444,
2016-Ohio-2813]

Application for admission without examination—Applicant engaged in
unauthorized practice of law in Ohio—Application
disapproved—Applicant may reapply.

(No. 2015-0540—Submitted June 10, 2015—Decided May 5, 2016.)
ON RePORT by the Board of Commissioners on Character and

Fitness of the Supreme Court, No. 592.

Per Curiam.

{1 1} Matthew Ashley Swendiman of Cincinnati, Ohio, has applied for
admission to the Ohio bar without examination. The admissions committee of the
Cincinnati Bar Association certified that Swendiman possessed the requisite
character and fitness and recommended that his application be approved. The
Board of Commissioners on Character and Fitness, however, invoked its sua sponte
investigatory authority, conferred by Gov.Bar R. 1(10)(B)(2)(e), apparently due to
concerns arising from investigations initiated by the Occupationa Safety and
Heath Administration (“OSHA”) and the CFA Institute, an association of
investment professionals, as well as concerns that Swendiman had engaged in the
unauthorized practice of law in Ohio.

{1 2} After conducting a hearing, a panel of the board issued a report
finding that Swendiman engaged in the unauthorized practice of law in Ohio before
and after he applied for admission to the Ohio bar and that he has therefore failed
to prove that he currently possesses the requisite character and fitness to practice
law in this state. Therefore, the pane recommended that his application for
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admission without examination be denied. The board adopted the panel’sreport in
its entirety and recommends that we disapprove Swendiman’s application.
Swendiman has not objected to the board’ s report and recommendation.

{11 3} We adopt the board’s findings, disapprove Swendiman’'s pending
application for admission without examination, and order him to immediately cease
and desist activities constituting the practice of law in Ohio unless and until heis
duly licensed to practice in this state.

Swendiman’s Practice of Law in Ohio

{1 4} Swendiman has been admitted to practice law in three jurisdictions,
including Indiana in 2001, Connecticut in 2003 (although this license is no longer
active), and the District of Columbia in 2005. Since his first admission, he has
primarily engaged in the financial-investment business as a lawyer and as a
financial advisor. In 2006, he took a position as in-house counsel for Fifth Third
Bank and its asset-management subsidiary in Ohio and eventually became the chief
administrative officer of that subsidiary. During his time with Fifth Third,
Swendiman registered for corporate status pursuant to Gov.Bar R. VI(6).

{11 5} Following Swendiman'’s tenure at Fifth Third, two employees filed a
complaint with OSHA aleging that their employment was terminated after they
voiced concerns about aleged exaggerations and misrepresentations in the
prospectuses for products offered by Fifth Third's asset-management subsidiary
during Swendiman’s tenure. Although the complaint apparently aleged that
Swendiman had failed to correct misinformation regarding the identity of some of
the subsidiary’ s fund managers, he told the panel that OSHA never contacted him
about the allegations. He aso reported that the CFA Institute terminated its related
investigation into the allegations after an internal Fifth Third investigation and a
third-party investigation conducted at Fifth Third's request found no evidence of

wrongdoing.
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{1 6} Swendiman left Fifth Third in April 2011 to take a position as chief
operating officer with another corporation, but he left that job after just seven
months to start his own investment company, Swendiman Wealth Strategies, Inc.
He became of counsel to the Cincinnati law firm Graydon, Head & Ritchey, L.L.P.,
in September 2012 and worked part-time for the firm while continuing to operate
his investment company. Approximately six months after joining the firm,
Swendiman applied for admission to the Ohio bar without examination. And by
late 2014, he had closed his business and began working full-time for the firm,
though his application for admission to the bar remained pending.

{1 7} In a June 2013 amended affidavit of past practice, Swendiman avers
that he has been and is practicing law at the Graydon firm. At the panel hearing,
he testified that he took the position because his clients and other professional
contacts were asking him not only to provide financial investment advice, but also
to perform legal services for them. The panel found that because of Swendiman’s
extensive experience in investment advising and contacts with institutional clients
around the country, he was responsible for establishing client relationships and
serving as aresource to the Graydon firm’s securities group.

{1 8} Gov.Bar R. VII(2)(A)(1) defines the unauthorized practice of law in
Ohio as the rendering of legal services for another by any person not admitted to
practice in Ohio under Rule | of the Supreme Court Rules for the Government of
the Bar. A person not so admitted may practice law if he or she is rendering legal
services in compliance with the requirements of Prof.Cond.R. 5.5 regarding the
multijurisdictiona practice of law. Swendiman argued that his practice with the
Graydon firm is authorized by Prof.Cond.R. 5.5(d)(2).

{1 9} Prof.Cond.R. 5.5(b)(1) prohibits a lawyer who is not admitted to
practice in this jurisdiction from establishing an office or other systematic and
continuous presence in this jurisdiction for the practice of law except as otherwise
authorized by the professional rules or other law. Swendiman admitted that he has
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established an office and a continuous presence in Ohio and that he had practiced
law in this state, but he contended that his practice was authorized pursuant to
Prof.Cond.R. 5.5(d)(2), which providesthat alawyer admitted and in good standing
in another United States jurisdiction may provide legal servicesin thisjurisdiction
if “the lawyer is providing services that the lawyer is authorized to provide by
federal or Ohiolaw.” During the proceedings below, Swendiman appeared to argue
that because he was advising clients regarding federal law only and because he was
licensed to practice law in the District of Columbia, where filings before the
Securities and Exchange Commission and other federal agencies are made, he was
authorized to render those services in Ohio. The panel noted that Swendiman did
not cite any legal authority to support his “seemingly novel” argument that his
practice of law in Ohio was authorized, and it found no cases directly on point.
Moreover, the panel found that cases in which alawyer’s practice of law has been
deemed to be authorized by federal law occurred when the lawyer’s practice had
been specifically authorized by a separate federal admissions authority.

{11 10} For example, in Disciplinary Counsel v. Harris, 137 Ohio St.3d 1,
2013-Ohio-4026, 996 N.E.2d 921,  14-15, this court found that Harris did not
engage in the unauthorized practice of law when he represented a client before the
United States Bankruptcy Court for the Northern District of Ohio, because he had
been admitted to practice in that court, even though he had not been admitted to the
Ohio bar. Indoing so, we acknowledged that “ ‘[a] bankruptcy court has the power
to regulate the practice of law in the cases before it.” ” Id. at Y 15, quoting In re
Ferguson, 326 B.R. 419, 422 (Bankr.N.D.Ohio 2005). See also In re Desilets, 291
F.3d 925 (6th Cir.2002) (holding that an attorney licensed in Texas and admitted to
practice before a federal bankruptcy court in Michigan was authorized to practice
federal bankruptcy law in Michigan, even though he was not licensed in Michigan,
because the bankruptcy court’s rules permitted the attorney not only to appear
before the bankruptcy court, but also to counsel clients in bankruptcy actions or
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proceedings). Distinguishing Swendiman’'s case from Harris and Desilets,
however, on the ground that admission to the District of Columbia bar is not
tantamount to admission by a separate federal authority, the panel found that
Swendiman’ s reliance on Prof.Cond.R. 5.5(d)(2) was misplaced.

{1 11} Although the panel did not believe that Swendiman’s conduct was
intentional, it found that he was not particularly attentive to Prof.Cond.R. 5.5 or
thoughtful or diligent about how he should proceed once he decided to resume the
practice of law, as he waited almost six months after he commenced his legal
employment with the Graydon firm to apply for admission to the Ohio bar. Finding
that Swendiman engaged in the unauthorized practice of law in Ohio and that he
continued to do so at the time of his admissions hearing, however, the panel found
that he did not possess the requisite character and fitness to practice law in this
state.

{1 12} The board adopted the panel’ s findings of fact and recommendation
that Swendiman’'s pending application for admission without examination be
disapproved. The board recommended that he be permitted to reapply for
admission to the practice of law in Ohio by filing anew application and undergoing
acomplete character and fitness investigation, including anew character and fithess
interview and report by the National Conference of Bar Examiners. And as noted
above, Swendiman failed to object to the board’ s findings or recommendation.

Disposition

{1 13} An applicant to the Ohio bar must prove by clear and convincing
evidence that he or she “possesses the requisite character, fitness, and mord
qualifications for admission to the practice of law.” Gov.Bar R. 1(11)(D)(1). The
applicant’s record must justify “the trust of clients, adversaries, courts, and others
with respect to the professional duties owed to them.” Gov.Bar R. [(11)(D)(3). “A

record manifesting a significant deficiency in the honesty, trustworthiness,
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diligence, or reliability of an applicant may constitute a basis for disapproval of the
applicant.” Id.

{11 14} Commission of an act constituting the unauthorized practice of law
is one factor to be considered in determining whether an applicant possesses the
requisite character, fitness, and moral qualifications to practice law in Ohio.
Gov.Bar R. I(11)(D)(3)(c). In assigning weight and significance to the applicant’s
prior conduct, we consider the age of the applicant at the time of the conduct, the
recency of the conduct, and the reliability of the information concerning the
conduct, among other factors. Gov.Bar R. 1(11)(D)(4).

{11 15} The panel found that Swendiman has engaged in the unauthorized
practice of law in Ohio before and after he submitted his application for admission
to the Ohio bar without examination. We find, at a minimum, that he has failed to
present sufficient evidence to establish that he was authorized by Ohio or federal
law to provide the legal servicesthat he has rendered to clients in Ohio through his
employment with Graydon, Head & Ritchey. Therefore, we agree that he hasfailed
to carry his burden of proving by clear and convincing evidence that he currently
possesses the requisite character, fitness, and moral qualifications for admission to
the practice of law in Ohio.

{11 16} Accordingly, we adopt the board’s recommendation to disapprove
Swendiman’ s pending application for admission without examination. Swendiman
may reapply for admission without examination, and if he does, he will be subject
to afull character and fitness examination. Furthermore, we order Swendiman to
immediately cease and desist all activities described herein and any other activities
constituting the practice of law in Ohio unless and until he is duly licensed to
practicein this state.

Judgment accordingly.

PFEIFER, O’ DONNELL, KENNEDY, and FRENCH, JJ., concur.

O’ CONNOR, C.J., dissents and would permanently deny admission.
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LANZINGER and O'NEeILL, JJ., dissent and would permanently deny

admission without prior examination.

Graydon, Head & Ritchey, L.L.P., and Steven P. Goodin, for applicant.
Maria C. Paermo; and Santen & Hughes and Stephanie M. Day, for

Cincinnati Bar Association.







[Citeas Disciplinary Counsel v. Hernandez, 142 Ohio St.3d 251, 2014-Ohio-5486.]

DisCIPLINARY COUNSEL V. HERNANDEZ.
[Citeas Disciplinary Counsdl v. Hernandez, 142 Ohio St.3d 251,
2014-Ohio-5486.]
Unauthorized practice of law—Advertising oneself as a lawyer and giving legal
advice for a fee—injunction and civil penalty.
(No. 2014-0517—Submitted May 28, 2014—Decided December 23, 2014.)
ON FINAL RePORT by the Board on the Unauthorized Practice of Law of the
Supreme Court, No. UPL 13-02.

Per Curiam.

{1 1} Relator, disciplinary counsel, charged Mary E. Hernandez of
Cincinnati, Ohio, with the unauthorized practice of law for distributing business
cards representing herself as an attorney practicing in the areas of criminal,
family, juvenile, and immigration law, and for preparing documents and
correspondence on behalf of Miguel Galan-Rubio regarding immigration matters
before the Department of Homeland Security, United States Citizenship and
Immigration Services (“USCIS’), and the Executive Office for Immigration
Review Cleveland Immigration Court (“Immigration Court”). Hernandez is not
admitted to the practice of law in Ohio or any other state.

{1 2} Hernandez received relator’s initia letter of inquiry and left a
voicemail message for relator the following day, stating that she was experiencing
severa health problems and that her daughter would call at a later time to discuss
the letter of inquiry in more detail. And after receiving a hand-delivered copy of
relator’ s draft complaint, she called relator’ s office to deny most of the alegations
in the complaint and attempt to explain her conduct. Relator advised her to
respond to the allegations through proper channels—by providing a response to
the draft complaint and filing an answer to the formal complaint. Although
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Hernandez was served with the formal complaint by certified mail, she never filed
an answer. Consequently, relator moved for an entry of default.

{11 3} Based on the affidavits and sworn or certified documents submitted
with relator’s motion, a three-member panel of the Board on the Unauthorized
Practice of Law issued findings of fact and conclusions of law and determined
that Hernandez had engaged in the unauthorized practice of law. The panel
recommended that we enjoin Hernandez from engaging in further acts of the
unauthorized practice of law and assess a $15,000 civil penalty.

{11 4} The board adopted the panel’s findings of fact with some minor
modifications and, in addition to the sanctions recommended by the panel,
recommended that we require Hernandez to make restitution to Galan-Rubio and
to the Department of Homeland Security, Office of Inspector General.

{11 5} We agree that Hernandez engaged in the unauthorized practice of
law and adopt the board’ s recommendation that she be enjoined from engaging in
further acts of the unauthorized practice of law and that a civil penalty of $15,000
be assessed against her.

Hernandez' s Unauthorized Practice of Law

{1 6} The sworn affidavits submitted with relator's motion for default
demonstrate that in late January or early February 2011, Miguel Galan-Rubio
picked up Hernandez's business card at a local Hispanic grocery store. Bearing
her name and “Hernandez Law,” the card indicated that she practiced criminal,
family, juvenile, and immigration law and that she spoke Spanish. Hernandez,
however, is not licensed to practice law in Ohio or any other state.

{1 7} Galan-Rubio has a family and three young children who are United
States citizens, but he faces possible deportation because he illegally entered the
United States from Mexico in or about 1999. He met with Hernandez in late
January or early February 2011 to discuss his pending immigration matters,
including a March 16, 2011 hearing before the United States Immigration Court
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in Cleveland. She told Galan-Rubio that she had a personal relationship with a
high-level employee with United States Citizenship and Immigration Service who
would assist her with his case for a fee and that her personal and direct contacts
with the immigration judge presiding over his case, the Ohio governor, and an
Ohio senator would a'so help.

{11 8} Over the course of several weeks, Galan-Rubio spoke regularly with
Hernandez by phone. She advised him that she had spoken to the judge and her
contact at USCIS and everything was “fine” and told him that he did not need to
appear for his March 16, 2011 hearing. She asked him to pay certain fees, a
portion of which she claimed would be forwarded to the judge and her USCIS
contact for their services.

{119} Hernandez also met with Galan-Rubio in person on severd
occasions and presented him with several documents pertaining to his case
including (1) an 1-485 Application to Register Permanent Residence or Adjust
Status that she had prepared on his behalf, (2) severa letters that she had prepared
and claimed to have sent to the judge and her USCIS contact, (3) a forged letter
purporting to be from the judge acknowledging receipt of Gaan-Rubio’'s
paperwork, and (4) a letter detailing the breakdown of her fees. Some of these
documents identify Hernandez as Galan-Rubio’ s lawyer.

{11 10} By the end of February 2011, Galan-Rubio had become suspicious
of Hernandez, in part because she could not provide him with proof that he was
not required to attend his March 16, 2011 immigration hearing or that she was, in
fact, an attorney. After he called the immigration court directly and learned that,
contrary to Hernandez's representations, his hearing had not been canceled, he
retained attorney Marilyn Zayas-Davis to represent him in his immigration
matters.

{111} Not only did attorney Zayas-Davis handle Gaan-Rubio’'s
immigration matter, but she also notified numerous agencies, including the
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Department of Homeland Security, Office of Inspector Genera (“OIG”) of
Hernandez' s actions. The OIG initiated an investigation, focusing on whether the
immigration judge and Hernandez’ s purported contact at the USCIS had accepted
bribes from Hernandez in exchange for taking favorable actions in Galan-Rubio’s
case. As part of that investigation, and with Galan-Rubio’s consent, the OIG
monitored his communication with Hernandez.

{11 12} During a monitored March 24, 2011 telephone call, Hernandez told
Galan-Rubio that she had completed all of the necessary paperwork in his case
and that she had spoken with the judge about the proceedings on several
occasions. She asked Galan-Rubio for an additional $600, which she stated was
for the judge to “finish up the case.”

{1 13} At aMarch 30, 2011 meeting, monitored by the OIG, Galan-Rubio
gave Hernandez $600 provided to him by the OIG. Hernandez stated that the
money was for the judge assigned to his case and gave Galan-Rubio a letter,
purporting to be from the judge, which stated that the judge had received $1,550
from Hernandez. And in an April 6, 2011 monitored telephone call, Hernandez
once again claimed to have spoken with the judge, advised Galan-Rubio that he
did not have to attend any court proceedings and instructed him not to call the
court directly, because the judge had aready taken care of everything. She also
requested more money from Galan-Rubio for the services she had performed on
his behalf. Gaan-Rubio did not speak to Hernandez after that telephone
conversation, but she wrote to him on at least two occasions demanding payment
of $2,500 for her services. She threatened to contact immigration officials or “file
papers at the courthouse against [him] for nonpayment,” which she asserted
would lead to his deportation—and which she claimed she could not stop a
second time.

{11 14} After interviewing the immigration judge and the USCIS employee
implicated by Hernandez, the OIG determined that they had not engaged in any
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misconduct. And athough the OIG reported Hernandez’ s conduct to federal and
local prosecutors, it appears that both entities declined to prosecute her.

{11 15} Because Hernandez held herself out as an attorney on the business
cards she used to advertise her legal services, in her conversations with Galan-
Rubio, and in the documents and correspondence that she had prepared for the
Immigration Court on Galan-Rubio’ s behalf, the board determined that Hernandez
had engaged in the unauthorized practice of law.

{11 16} The unauthorized practice of law is defined as “[t]he rendering of
legal services for another by any person not admitted to practice in Ohio.”
Gov.Bar R. VII(2)(A)(1); Cleveland Bar Assn. v. Pearlman, 106 Ohio St.3d 136,
2005-Ohio-4107, 832 N.E.2d 1193, | 7. The unauthorized practice of law
includes, but is not limited to, the drafting and preparation of pleadings filed in
the courts of Ohio and includes the preparation of lega documents and
instruments upon which legal rights are secured and advanced. Akron Bar Assn.
v. Greene, 77 Ohio St.3d 279, 280, 673 N.E.2d 1307 (1997); Land Title Abstract
& Trust Co. v. Dworken, 129 Ohio St. 23, 193 N.E. 650 (1934), syllabus. We
have also held that nonlawyers engage in the unauthorized practice of law when
they accept legal fees for providing legal representation and advice. Disciplinary
Counsel v. Brown, 121 Ohio St.3d 423, 2009-Ohio-1152, 905 N.E.2d 163, 1 28.

{1117} A person who is not licensed to practice law in this state is
prohibited from holding himself or herself out as an attorney at law, by using the

” LT LT

words “lawyer,” “attorney at law,” “counselor at law,” “law,” “law office,” or
equivalent words along with the person’s own name, or any sign, card, letterhead,
or other document when the evident purpose is to induce others to believe that the
person is an attorney. Gov.Bar R. VII(2)(A)(4); R.C. 4705.07(A)(1) and (B)(1).
Moreover, a nonlawyer is aso prohibited from representing orally or in writing,
directly or indirectly, that he or she is authorized to practice law. R.C.

4705.07(A)(2).
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{1 18} Hernandez did not possess the requisite qualifications to practice
law in this state, but a preponderance of the evidence shows that she advertised
legal services by distributing business cards for “Hernandez Law,” bearing her
name and the words “Criminal, Family, Juvenile, and Immigration,” suggesting
that she had skills or knowledge regarding those areas of the law. She met with
Galan-Rubio, told him—both orally and in writing—that she was a lawyer, and
advised him regarding his pending immigration matters. Although we recognize
that the Code of Federal Regulations permits nonlawyers to represent parties to
immigration proceedings in certain, limited circumstances, see 8 C.F.R. 1292.1,
those circumstances are not relevant here, because Hernandez falsely held herself
out as a lawyer throughout her representation of Galan-Rubio.

{11 19} Accordingly, we accept the board’s findings that Hernandez has
engaged in the unauthorized practice of law.

Sanction

{1 20} Because we find that Hernandez engaged in the unauthorized
practice of law, we adopt the board’s recommendation that we enjoin her from
engaging in further acts of the unauthorized practice of law. Pursuant to Gov.Bar
R. VI1(19)(D)(1)(c), we may also impose civil penalties in an amount greater or
less than the amount recommended by the board, but not to exceed $10,000 per
offense. In determining whether to impose a civil penalty, Gov.Bar R. VII(8)(B)

directs us to consider

(1) The degree of cooperation provided by the respondent in the
investigation;

(2) The number of occasions that unauthorized practice of law was
committed;

(3) Theflagrancy of the violation;

(4) Harm to third parties arising from the offense; and



January Term, 2014

(5) Any other relevant factors.

{11 21} Hernandez did not cooperate during relator’s investigation and did
not answer the formal complaint filed against her. The board found that she had
engaged in two instances of the unauthorized practice of law—first by using
business cards to advertise her legal services and then by advising Galan-Rubio
on his immigration matters and preparing documents and correspondence on his
behalf.

{1 22} With regard to the flagrancy of the violations, the board found that
despite the fact that she is not licensed to practice law in any state, Hernandez
engaged in a pattern of deceit. She falsely claimed to have personal relationships
with real federa employees, forged letters that purported to be from the
immigration judge presiding over Galan-Rubio’s case, and alleged that they were
her coconspirators, willing to engage in ex parte communications and accept
bribes in exchange for a favorable outcome in a pending case. As aresult of her
actions, the federal employees she identified suffered damage to their professional
reputations and became the subjects of an investigation conducted by the OIG.

{11 23} The board found that Hernandez's fraud was particularly heinous
because, in addition to affecting official government proceedings, it aso preyed
on vulnerable, unwitting victims who are unfamiliar with the immigration process
and who may be accustomed to the practice of bribing government officials to
obtain favorable results in their countries of origin. The consequences of such
schemes are enormous. Here, not only did Hernandez take $2,650 from Galan-
Rubio ($2,050 of his own money plus $600 provided by the OIG as part of its
investigation), but Galan-Rubio’s attorney averred that if her client had heeded
Hernandez's advice and failed to appear at his March 16, 2011 immigration
hearing, the immigration court would have issued an order for him to be
“removed in absentia” And if deported pursuant to that order, Galan-Rubio
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would have had to wait ten years before he could return to the United States.
Because Hernandez failed to cooperate in the proceedings, there is no way to
know how many others may have fallen victim to her scheme.

{11 24} Therefore, we agree with the board’'s recommendation that we
enjoin Hernandez from engaging in further acts of the unauthorized practice of
law, impose the maximum $10,000 civil penaty for Hernandez's acts against
Gaan-Rubio and an additiona $5,000 civil penaty for her distribution of
business cards to advertise her legal services. See Cleveland Metro. Bar Assn. v.
McGinnis, 137 Ohio St.3d 166, 2013-Ohio-4581, 998 N.E.2d 474 (imposing a
$6,000 civil penaty against a respondent who posted and circulated fliers
advertising her legal services and prepared two legal documents on behalf of the
defendant in an eviction action). Although we do not order restitution at thistime,
we note that a victim of the unauthorized practice of law can seek redress by
suing an unlicensed practitioner directly to recover fees and other damages
pursuant to R.C. 4705.07(C)(2).

{11 25} Accordingly, we enjoin Hernandez from engaging in any further
acts that constitute the unauthorized practice of law. We also impose a civil
penalty of $10,000 against Hernandez for her representation of Galan-Rubio and
$5,000 for her advertisement of lega services, for a total of $15,000. Costs and
expenses are taxed to Hernandez.

Judgment accordingly.

O’'CoNNOR, C.J., and PreIFER, O'DONNELL, LANZINGER, KENNEDY,

FrENCH, and O’ NEILL, JJ., concur.

Scott J. Drexel, Disciplinary Counsel, and Karen H. Osmond, Assistant
Disciplinary Counsel, for relator.




[Cite as Cleveland Metro. Bar Assn. v. Hill, 141 Ohio $t.3d 166, 2014-Ohio-5239.]

CLEVELAND METROPOLITAN BAR ASSOCIATION V. HILL ET AL.
[Citeas Cleveland Metro. Bar Assn. v. Hill,
141 Ohio $t.3d 166, 2014-Ohio-5239.]

Unauthorized practice of law—Entering into agreements to represent others as
“ attorney/advocate” and holding self out as advocate for others—
Injunction issued and civil penalty imposed.

(No. 2014-0518—Submitted May 14, 2014—Decided December 3, 2014.)
ON FINAL RePORT by the Board on the Unauthorized Practice of Law of the
Supreme Court, No. UPL 10-09.

Per Curiam.

{11} On December 29, 2010, relator, Cleveland Metropolitan Bar
Association, filed a complaint with the Board on the Unauthorized Practice of
Law alleging that respondents, William Hill and his company, the Advocacy
Group, Inc., had engaged in the unauthorized practice of law in Ohio by entering
into contracts to represent 20 students, giving them legal advice, and attempting to
settle their clams of, among other things, “institutional racism” and
“discriminatory business practices’” against Bryant & Stratton College.

{12} Respondents were served with the complaint but failed to file an
answer. Relator moved for default pursuant to Gov.Bar R. VII(7)(B). A panel of
the board granted the motion after reviewing relator’ s evidence, which included a
transcript of Hill’s June 18, 2010 deposition testimony, in which he admitted
having committed much of the charged misconduct. The panel issued findings of
fact and determined that respondents had engaged in 22 counts of the
unauthorized practice of law—one count for each of the 20 students they
contracted to represent, one count for drafting the letter to and meeting with
college representatives, and one count for conduct that had not been aleged in the



SUPREME COURT OF OHIO

complaint but that was discovered during Hill’s deposition. The panel
recommended that we enjoin respondents from further engaging in the
unauthorized practice of law and impose a civil penalty of $7,500 for each of the
22 counts, for atotal penalty of $165,000.

{13} For the most part, the board adopted the panel’s findings of fact
and conclusions of law. It did not adopt the panel’s finding of unauthorized
practice of law regarding the conduct that had not been aleged in the complaint.
It adopted the panel’s recommendation that respondents be enjoined from
engaging in the unauthorized practice of law, but recommends that we impose a
civil penaty of $20,000—$10,000 for executing agreements to serve as
“Attorney/Advocate’ for the students in their complaint against the school, and
$10,000 for holding themselves out as the advocate of the students in a letter to
and in ameeting with the school’ s legal counsel.

{14} We agree that respondents engaged in the unauthorized practice of
law and impose a $20,000 civil penalty against them.

Respondents Engaged in the Unauthorized Practice of Law
{115} Hill is a retired police officer with 25 years of law-enforcement

experience. The Advocacy Group is a for-profit corporation registered with the
Ohio Secretary of State. The corporation’s initial articles of incorporation
identify Hill as the sole director and authorized representative of the corporation.
Hill has not attended law school, and neither he nor the Advocacy Group has been
admitted to the practice of law in Ohio or any other jurisdiction or is certified for
the limited practice of law pursuant to Gov.Bar R. II.

{16} At one time the Advocacy Group ran a website,
www.bryantstrattonscrewedme.com,* and circulated fliers offering to assist
individuals who had been wronged by businesses, government agencies, or

employersin obtaining justice “By Any Legal Means Necessary.”

1 An August 21, 2014 search revealed that the website is no longer in operation.
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{17} In 2008, respondents were retained by 20 students of Bryant &
Stratton College's Cleveland, Ohio campus. Each of the students signed a form
appointing the Advocacy Group and its representatives as his or her
“attorney/advocate(s)-in-fact” with respect to “[&]ll information pertaining to [his
or her] enrollment and experiences at Bryant & Stratton College while attending
school for their Nursing Program.” Hill signed each of those forms with the
designations “Attorney/Advocate” and “President, The Advocacy Group, LLC,”
following his name. Some of those students paid the Advocacy Group a fee of
$25, and those funds were deposited into the company’ s bank account.

{118} Respondents drafted and sent a letter to Ted Hansen, director of
Bryant & Stratton’s Eastlake campus, on December 15, 2008. The letter stated
that the Advocacy Group was “the official advocate for a growing number of [the
college’ s students, past and present,” aleged that the college had engaged in
“ingtitutional racism, racia profiling, financial profiling, [and] discriminatory
business practices,” and demanded an opportunity to meet in order to discuss the
allegations and a possible resolution of the matters. A meeting was eventually
scheduled for May 29, 2009. Shortly before that meeting, respondents delivered
another letter to counsel for Bryant & Stratton College demanding, among other
things, that the college (1) permit students represented by the Advocacy Group to
retake classes and tests at no cost, (2) forgive the outstanding account balances of
all students represented by the Advocacy Group, and (3) pay the students $5
million.

{19} On May 29, 2009, respondents, four former Bryant & Stratton
students, attorney W. Scott Ramsey, and Dr. David Whitaker, who is also an
attorney, met with counsel for Bryant & Stratton College, including attorney
Steven E. Seadly, of Hahn Loeser & Parks, L.L.P. At the meeting, the students
stated that they were represented by Hill. At his deposition, Hill testified that the
meeting was brief—lasting at most 15 to 20 minutes—because he and his
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contingent “were there to try to resolve the situation and if there was no intent to
resolve the situation, there was nothing realy to talk about.” Because Seasly
“wanted to discuss the issues” and Hill wanted only to negotiate the terms and
conditions of a settlement, he and his contingent |eft the meeting.

{1 10} “The Ohio Constitution, Article 1V, Section 2(B)(1)(g) gives this
court origina jurisdiction over al matters relating to the practice of law, including
the unauthorized practice of law.” Cleveland Metro. Bar Assn. v. Davie, 133
Ohio St.3d 202, 2012-Ohio-4328, 977 N.E.2d 606, § 18. The unauthorized
practice of law is “[t]he rendering of legal services for another by any person not
admitted to practice in Ohio * * *.” Gov.Bar R. VII(2)(A)(1); Cleveland Bar
Assn. v. Pearlman, 106 Ohio St.3d 136, 2005-Ohio-4107, 832 N.E.2d 1193, 7.
We restrict the practice of law to licensed attorneys to “protect the public against
incompetence, divided loyalties, and other attendant evils that are often associated
with unskilled representation.” Cleveland Bar Assn. v. CompManagement, Inc.,
104 Ohio St.3d 168, 2004-Ohio-6506, 818 N.E.2d 1181, 1 40.

{111} “We have consistently held that the practice of law encompasses
the drafting and preparation of pleadings filed in the courts of Ohio and includes
the preparation of legal documents and instruments upon which legal rights are
secured or advanced.” Lorain Cty. Bar Assn. v. Kocak, 121 Ohio St.3d 396,
2009-0Ohio-1430, 904 N.E.2d 885, | 17, citing Akron Bar Assn. v. Greene, 77
Ohio St.3d 279, 280, 673 N.E.2d 1307 (1997); and Land Title Abstract & Trust
Co. v. Dworken, 129 Ohio St. 23, 193 N.E. 650, syllabus (1934). We have aso
held that “one who purports to negotiate legal claims on behalf of another and
advises persons of thelr lega rights and the terms and conditions of settlement
engages in the practice of law.” Cleveland Bar Assn. v. Henley, 95 Ohio St.3d 91,
92, 766 N.E.2d 130 (2002), citing Cleveland Bar Assn. v. Moore, 87 Ohio St.3d
583, 722 N.E.2d 514 (2000); and Cincinnati Bar Assn. v. Cromwell, 82 Ohio
St.3d 255, 695 N.E.2d 243 (1998).
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{1112} Although Hill did not possess the qualifications necessary to
practice law in this state, a preponderance of the evidence shows that he and the
Advocacy Group entered into agreements to serve as “ Attorney/Advocates’ for 20
current or former Bryant & Stratton College students and purported to negotiate
legal claims on their behalf in written correspondence to and in a meeting with
college representatives. Accordingly, we adopt the board’ s findings that Hill and
the Advocacy Group engaged in the unauthorized practice of law.

Sanction

{1 13} Because we find that Hill and the Advocacy Group engaged in the
unauthorized practice of law, we adopt the board’s recommendation that we
enjoin them from further engaging in the unauthorized practice of law. Pursuant
to Gov.Bar R. VI1I(19)(D)(1)(c), we may also impose civil penaltiesin an amount
greater or lesser than the amount recommended by the board, but not in excess of
$10,000 per offense. In determining whether to impose a civil penalty, Gov.Bar
R. VI1(8)(B) directs us to consider (1) the degree of cooperation provided by the
respondent in the investigation, (2) the number of occasions that the unauthorized
practice of law was committed, (3) the flagrancy of the violation, (4) the harm to
third parties arising from the offense, and (5) any other relevant factors.

{11 14} Here, Hill appeared for his June 18, 2010 deposition, answered the
majority of the questions posed by relator, and appears to have produced the
documents requested in relator’ s subpoena duces tecum. He described, in detail,
the legal services he performed on behaf of the 20 students he purported to
represent, but he refused to acknowledge that his conduct was inappropriate.

{1115} The panel found that Hill and the Advocacy Group committed 22
acts of the unauthorized practice of law—20 acts of entering into a contract to
represent a student, one act of holding Hill and the Advocacy Group out as the
students’ advocates by drafting a letter to and attending a follow-up meeting with
college representatives, and one act relating to conduct that had not been aleged
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in the complaint—and recommended that we impose a $7,500 civil penalty for
each of those 22 offenses, for a tota civil penalty of $165,000. But the board
found that respondents had engaged in just two acts of the unauthorized practice
of law—the first being entering into agreements to represent the current and
former students as “Attorney/Advocates’ and the second being Hill’s holding
himself and the Advocacy Group out as the students' advocates in correspondence
to and in a meeting with counsel for the school. And the board recommends that
we impose the maximum penalty of $10,000 for each of the two offenses, for a
total civil penalty of $20,000. The board rejected the panel’s finding of the
unauthorized practice of law with regard to the conduct that had not been alleged
in the complaint.

{11 16} With regard to the flagrancy of the violations, the board noted that
Hill is aformer police officer with 25 years of law-enforcement experience but is
not qualified to give legal advice, because he has not attended law school or been
admitted to the practice of law in Ohio or any other jurisdiction. Despite these
facts, he openly referred to himself as an “Attorney/Advocate,” agreed to
represent clients for a fee, and attempted to negotiate settlements of their legal
claims. By acting as attorney/advocates for the students who retained them, Hill
and the Advocacy Group prevented the college’'s legal counsel from
communicating directly with the students to learn more about their concerns and
to come to an amicable resolution. The board noted that as of the date of its
report, respondents’ website appeared to be operational, although the address had
been changed to http://bryantstrattonscrewedme.com/wordpress/.> The board also
expressed concern that the conduct of attorneys W. Scott Ramsey and Dr. David
Whitaker, who attended the May 29, 2009 meeting with Hill, may have given Hill

the impression that his conduct was permissible.

2 An August 21, 2014 search revealed that the website is no longer in operation.
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{1 17} Having considered these factors, we conclude that a civil penalty is
warranted in this case. We agree with the board that respondents engaged in two
distinct instances of the unauthorized practice of law. Based on the flagrancy of
the violations and the number of students whose legal claims were affected, we
agree that the maximum civil penalty is warranted for each of those offenses.
Therefore we impose against respondents, jointly and severaly, a civil penalty in
the amount of $10,000 for each of the two instances of the unauthorized practice
of law, for atotal civil penalty of $20,000.

{118} William Hill and the Advocacy Group, Inc., are enjoined from
further acts constituting the unauthorized practice of law, including but not
limited to agreeing to represent clients in matters involving legal clams and
attempting to negotiate the settlement of legal claims on behalf of others. We aso
impose against respondents, jointly and severally, a civil penalty in the amount of
$10,000 for each of their two offenses, for atotal of $20,000.

{1119} Costs are taxed to respondents.

Judgment accordingly.

O’'CoNNOR, C.J., and PreEIFER, O’'DONNELL, LANZINGER, KENNEDY,

FrRENCH, and O’ NEILL, JJ., concur.

Michael P. Harvey Co., L.P.A., and Michael P. Harvey; and Ott &
Associates Co., L.P.A., and Latha Malini Srinivasan, for relator.

William Hill, pro se.







[Cite as Disciplinary Counsel v. Brown, 142 Ohio St.3d 459, 2015-Ohio-1819.]

DiscIPLINARY COUNSEL V. BROWN.
[Citeas Disciplinary Counsel v. Brown, 142 Ohio St.3d 459, 2015-Ohio-1819.]
Unauthorized practice of law—Preparing documents and filing them on behalf of
others— njunction issued and civil penalty imposed.
(No. 2014-1494—Submitted January 14, 2015—Decided May 19, 2015.)
ON FINAL REPORT by the Board on the Unauthorized Practice of Law of the
Supreme Court, No. UPL 13-03.

Per Curiam.

{111} On June 25, 2013, relator, disciplinary counsel, filed a complaint
aleging that respondent, Betty J. Brown of Eastlake, Ohio, had engaged in three
counts of the unauthorized practice of law by preparing documents and filing
them on behalf of others in the Cuyahoga County Court of Common Pleas.
Brown did not respond to the complaint or to relator’s motion for default, which
was supported with sworn or certified evidence in accordance with Gov.Bar R.
VII(7)(B). The Board on the Unauthorized Practice of Law granted the default
motion, found that Brown had engaged in the unauthorized practice of law, and
recommends that we enjoin her from performing further legal services as well as
impose a $7,000 civil penalty.

{1 2} We agree that Brown engaged in the unauthorized practice of law
and that an injunction and civil penalties are warranted.

Brown’s Conduct

{1 3} Brown has never been admitted to the practice of law in Ohio and is
not otherwise authorized to practice law in this state.

{14} Relator’'s evidence demonstrates that Brown filed multiple

documents in three separate cases in the Cuyahoga County Court of Common



SUPREME COURT OF OHIO

Pleas and that in some of those documents, she identified herself as attorney-in-
fact for the plaintiff. The case underlying the allegations in Count 1, Schwartz v.
Lord, case No. CV-09-706768, began with a complaint seeking damages from and
injunctive relief against six employees of the Mayfield Heights police and fire
departments based on their alleged removal of Evelyn Schwartz from her home
against her will. Brown signed the complaint as a notary, attesting to Schwartz's
signature. Brown later filed a document titled “Writ of Error Quae Coram Nobis
Residant,” which states, “This court vacates all rulings and decisions entered in
this case by the Honorable LANCE T MASON * * * 'including but not limited to;
the docketed journal entry in this case denying plaintiffs [sic] motion to strike
defendants [sic] answers.” The document further cautions the judge against
entering further rulings “without leave of this court,” and it bears the alleged
signature of Evelyn R. Schwartz as “private attorney” and is signed by “Betty-
Janet: Brown” as attorney-in-fact for Schwartz.

{115} In a November 25, 2009 entry, the court acknowledged receipt of
correspondence filed by Brown on Schwartz's behalf that the court interpreted as
a request that the court vacate a prior order in the case. The court denied the
request and advised, “Ms. Brown is engaging in the unauthorized practice of law.
The unauthorized practice of law occurs when a person not licensed or otherwise
permitted to practice law in Ohio renders legal services on another’s behalf.” The
court similarly admonished Brown’'s conduct in a February 2, 2010 entry, in
which it dismissed the underlying action and ordered that costs be taxed to
Brown.

{116} The case underlying the alegations in Count 2, Schwartz v.
Cuyahoga Cty. Adult Protective Servs., case No. CV-09-705794, aleged that
Cuyahoga County Adult Protective Services (“APS’) and ten other individually
named defendants trespassed on Schwartz's property and sequestered her in an
adult-care facility over her express objections. Brown signed the complaint as a
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notary, but a later filing, titled “Replication to Defendant Nelli Johnson” bore
both the aleged signature of Schwartz and Brown's signature as Schwartz's
attorney-in-fact.

{11 7} In support of their motion to strike all documents that Brown had
filed in the case, the defendants attached a certified copy of an ex parte order
issued by the Cuyahoga County Court of Common Pleas, Probate Division, that
declared Schwartz incapacitated, authorized APS to provide protective services
for her, and restrained Brown from having any contact with Schwartz or
interfering with the services being provided to her. The common pleas court
dismissed the complaint, granted the defendants motion to strike all documents
filed by Brown, and determined that she had engaged in the unauthorized practice
of law.

{18} In the case underlying the allegations in Count 3, Betty-Janet:
Brown as POA for Dean M. Marinpietri v. Baron, case No. CV-10-722577,
Brown alleged that Schwartz’'s court-appointed guardian had taken unlawful
possession of Schwartz’'s house and property from Dean Marinpietri, who she
claimed had a right to possess them. Brown identified herself as Marinpietri’s
“durable POA” in the complaint and signed that document, as well as a later
petition for emergency injunction, as “POA, attorney in fact for Dean
Marinpietri.”

{11 9} Schwartz’'s court-appointed guardian answered the complaint,
stating that Schwartz had been diagnosed with dementia and that he was required
to sell her home. He further explained that he had given Marinpietri, who was
incarcerated, and Brown ample notice to remove Marinpietri’s property from
Schwartz' s residence.

{1 10} Relator submitted the affidavit of J. Michael Goldberg, staff
attorney for Judge Joan Synenberg, who conducted a pretria conference in the
matter. Goldberg averred that Brown had not only appeared before him but had
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also confirmed that she had prepared the complaint in the case. He further
reported that when he advised Brown that she needed to be a licensed attorney to
represent another person in a legal proceeding, she replied that she was a
sovereign citizen and had the right to file the lawsuit. Judge Synenberg ultimately
found that the complaint stated claims on behalf of Marinpietri but failed to state
any claim on Brown's own behalf. Therefore, the judge struck the complaint and
other documents Brown had filed, on the ground that she had engaged in the
unauthorized practice of law.
Brown Engaged in the Unauthorized Practice of Law

{111} The Supreme Court of Ohio has original jurisdiction regarding
admission to the practice of law, the discipline of persons so admitted, and all
other matters relating to the practice of law in Ohio. Article 1V, Section
2(B)(1)(g), Ohio Constitution; Royal Indemn. Co. v. J.C. Penney Co., Inc., 27
Ohio St.3d 31, 34, 501 N.E.2d 617 (1986). Accordingly, the court has exclusive
jurisdiction to regulate the unauthorized practice of law in Ohio. Greenspan v.
Third Fed. S & L. Assn., 122 Ohio St.3d 455, 2009-Ohio-3508, 912 N.E.2d 567,
1 16; Lorain Cty. Bar Assn. v. Kocak, 121 Ohio St.3d 396, 2009-Ohio-1430, 904
N.E.2d 885, 1 16. The purpose of that regulation is to “protect the public against
incompetence, divided loyalties, and other attendant evils that are often associated
with unskilled representation.” Cleveland Bar Assn. v. CompManagement, Inc.,
104 Ohio St.3d 168, 2004-Ohio-6506, 818 N.E.2d 1181, 1 40.

{1 12} The unauthorized practice of law is the rendering of legal services
for another by any person not admitted or otherwise certified to practice law in
Ohio. Gov.Bar R. VII(2)(A). This includes the “ ‘preparation of pleadings and
other papers incident to actions and special proceedings and the management of
such actions and proceedings on behalf of clients before judges and the courts.” ”
Land Title Abstract & Trust Co. v. Dworken, 129 Ohio St. 23, 28, 193 N.E. 650
(1934), quoting People v. Alfani, 227 N.Y. 334, 337-338, 125 N.E. 671 (1919).
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The unauthorized practice of law also encompasses the representation of another
during discovery, settlement negotiations, and pretrial conferences. See, eg.,
Ohio Sate Bar Assn. v. Kolodner, 103 Ohio St.3d 504, 2004-Ohio-5581, 817
N.E.2d 25 (negotiating collection claims on behalf of debtors is the practice of
law); and Disciplinary Counsel v. Brown, 99 Ohio St.3d 114, 2003-Ohio-2568,
789 N.E.2d 210 (participating in pretrial conferences and depositions on another’s
behalf isthe practice of law).

{11 13} The board found that relator proved by a preponderance of the
evidence that Brown had engaged in the unauthorized practice of law. Relator has
proved that Brown prepared for others legal documents that were then filed in the
Cuyahoga County Court of Common Pleas and aso appeared at a pretrial
conference on behalf of another. Therefore, we agree that she engaged in the
unauthorized practice of law.

An Injunction and Civil Penalties Are Warranted

{1 14} Having found that Brown engaged in the unauthorized practice of
law, we accept the board's recommendation that we issue an injunction
prohibiting Brown from performing legal services in the state of Ohio unless and
until she secures a license to practice law and registers in accordance with the
Rules for the Government of the Bar of Ohio.

{1 15} Relator has requested that we impose a civil penalty of $10,000 for
each count, for atotal of $30,000. After weighing the aggravating and mitigating
factors set forth in Gov.Bar R. VI1I(8)(B) and UPL Reg. 400(F), however, the
board recommends that we assess a $7,000 civil penalty against Brown—3$1,000
each for Counts 1 and 2, and $5,000 for Count 3.

{11 16} In support of that recommendation, the board found that although
Brown timely responded to relator’ s initial letter of inquiry, she refused to submit
to a deposition, challenged the board’ s jurisdiction over her, and declared that the
allegations against her were frivolous and meant to harass her. Despite being
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served with a copy of the complaint, she failed to file an answer. She also failed
to participate in the initial status conference and failed to respond to relator’s
motion for default—even after the panel offered her additiona time to do so.
Indeed, her only submission to the board was a letter, in which she stated, “You
al/both have ignored my answer and therefore denied me due process of law. As
such you have lost your assumed subject matter jurisdiction and have no lawful
means to default me. Please leave me alone.” See Gov.Bar R. VI1I(8)(B)(1).

{1117} The board found that Brown had not only engaged in the
unauthorized practice of law by filing documents in three separate cases and
attending a pretrial conference in one, but also had “demonstrate[d] her intent to
manipulate and circumvent the rules regulating the practice of law,” despite
having been admonished by two judges for her conduct. See Gov.Bar R.
VI1(8)(B)(2) and (3); UPL Reg. 400(F)(3)(c), (e), and (f). Brown’s conduct also
caused harm to numerous defendants named in her complaints and wasted judicial
resources to address her frivolous litigation. See Gov.Bar R. V11(8)(B)(4).

{11 18} The only mitigating factor that the board noted was that there was
no evidence that Brown had engaged in the unauthorized practice of law after
June 2010. See UPL Reg. 400(F)(4)(a).

{1 19} The board’s recommendation that we impose a civil penaty of
$1,000 for Brown’s unauthorized practice of law in Counts 1 and 2 for a tota of
$2,000 is consistent with Cleveland Metro. Bar Assn. v. McGinnis, 137 Ohio
St.3d 166, 2013-Ohio-4581, 998 N.E.2d 474. In that case, we imposed a $1,000
civil penalty for each of two instances in which the respondent drafted a pleading
for another.

{1 20} But noting that Brown filed a complaint and petition for emergency
injunction in the Marinpietri matter after she had been clearly admonished by two
Cuyahoga Court of Common Pleas Court judges for her unauthorized practice of
law, and that she claimed she had the right to file the lawsuit as a “sovereign
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citizen,” the board recommends that we impose a $5,000 civil penalty with
respect to Count 3. That recommendation is consistent with Disciplinary Counsel
v. Bukstein, 139 Ohio St.3d 230, 2014-Ohio-1884, 11 N.E.3d 237, in which we
imposed a $5,000 civil penalty for each of two counts of the unauthorized practice
of law against a respondent who made legal arguments on behalf of partiesin two
domestic-relations cases. Bukstein held herself out as a “civil rights advocate,”
drafted a motion for a party to sign pro se, and sent communications demanding
discovery.

{1 21} We accept the recommendation of the board. Therefore, Betty J.
Brown is enjoined from performing legal services in the state of Ohio unless and
until she secures a license to practice law and registers in accordance with the
Rules for the Government of the Bar in Ohio. We aso order Brown to pay civil
penalties of $7,000. Costs are taxed to Brown.

Judgment accordingly.

O'CONNOR, C.J.,, and PrEIFER, O'DONNELL, LANZINGER, KENNEDY,

FrENCH, and O’ NEILL, JJ., concur.

Scott J. Drexel, Disciplinary Counsel, and Donald M. Scheetz, Assistant
Disciplinary Counsel, for relator.







[Citeas Toledo Bar Assn. v. VanLandingham, 143 Ohio $t.3d 328, 2015-Ohio-1622.]

TOLEDO BAR ASSOCIATION V. VANL ANDINGHAM.
[Cite as Toledo Bar Assn. v. VanLandingham, 143 Ohio St.3d 328,
2015-Ohio-1622.]
Unauthorized practice of law—Filing a motion on behalf of a codefendant—
I njunction imposed.
(No. 2014-1497—Submitted January 14, 2015—Decided April 30, 2015.)
ON FINAL REPORT by the Board on the Unauthorized Practice of Law of the
Supreme Court, No. UPL 13-06.

Per Curiam.

{1 1} On July 29, 2013, relator, Toledo Bar Association, filed a complaint
with the Board on the Unauthorized Practice of Law against Rick B.
VanLandingham 1ll, of Toledo, Ohio. The complaint alleged that
VanLandingham engaged in a single act of the unauthorized practice of law by
filing a motion on behalf of his girlfriend in a case pending before the Toledo
Municipal Court. Although VanLandingham answered the complaint, he did not
respond to relator’ s motion for summary judgment, which included a certificate of
service stating that he had been served with the motion by regular mail.

{1 2} The board found that VVanLandingham is not licensed to practice law
in Ohio and that he engaged in the unauthorized practice of law as charged.
Therefore, the board granted relator's motion for summary judgment and
recommends that we issue an injunction prohibiting him from engaging in the
unauthorized practice of law. Neither party has filed objections to the board’s

report.
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{113} Upon review, we agree that VanLandingham engaged in the
unauthorized practice of law, and we enjoin him from committing further illegal
acts and assess costs.

VanL andingham’s Conduct

{1 4} VanLandingham has never been admitted to the practice of law in
Ohio and is not otherwise authorized to practice law in this state. In his answer to
relator’s complaint, VanLandingham admitted that he prepared a motion to set
aside a plea agreement and to vacate the guilty plea of his codefendant, Meghan
E. Link, but he claimed that he filed it on his own behalf and that because he had
forgotten to sign it, he merely attempted to file it. The certified journa report of
the case, submitted with relator’'s motion for summary judgment, states that the
motion was not signed and should not have been docketed.

VanL andingham Engaged in the Unauthorized Practice of Law

{11 5} The Supreme Court of Ohio has origina jurisdiction regarding the
admission to the practice of law, the discipline of persons so admitted, and all
other matters relating to the practice of law. Article 1V, Section 2(B)(1)(g), Ohio
Consgtitution; Royal Indemn. Co. v. J.C. Penney Co., 27 Ohio St.3d 31, 501
N.E.2d 617 (1986). Accordingly, the court has exclusive jurisdiction to regulate
the unauthorized practice of law in Ohio. Greenspan v. Third Fed. S. & L. Assn.,
122 Ohio St.3d 455, 2009-Ohio-3508, 912 N.E.2d 567, § 16; Lorain Cty. Bar
Assn. v. Kocak, 121 Ohio St.3d 396, 2009-Ohio-1430, 904 N.E.2d 885, 1 16. The
purpose of that regulation is to “protect the public against incompetence, divided
loyalties, and other attendant evils that are often associated with unskilled
representation.” Cleveland Bar Assn. v. CompManagement, Inc., 104 Ohio St.3d
168, 2004-Ohio-6506, 818 N.E.2d 1181, 1 40.

{11 6} The unauthorized practice of law is the rendering of legal services
for another by any person not admitted or otherwise certified to practice law in
Ohio. Gov.Bar R. VII(2)(A). This includes the “preparation of pleadings and
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other papers incident to actions and special proceedings and the management of
such actions and proceedings on behalf of clients before judges and the courts.”
Land Title Abstract & Trust Co. v. Dworken, 129 Ohio St. 23, 193 N.E. 650
(1934), paragraph one of the syllabus.

{1 7} The board found that by drafting and filing, or attempting to file, a
motion to set aside a plea agreement and to vacate a guilty plea on behalf of
Meghan Link in Toledo Municipa Court case No. CRB-12-04420,
VanL andingham engaged in the unauthorized practice of law. We agree.

Sanctions

{1 8} Relator did not seek the imposition of a civil penaty. After
reviewing the aggravating and mitigating factors enumerated by UPL Reg.
400(F)(3) and (4), the board concluded that a civil penalty was not warranted,
given that VanLandingham engaged in a single instance of the unauthorized
practice of law, did not benefit from his actions, and does not appear to have
caused any harm to athird party.

{11 9} Because we find that VanLandingham engaged in the unauthorized
practice of law with respect to the motion that he prepared on behalf of another,
we accept the board’s findings and adopt its recommendation to enjoin
VanLandingham from engaging in the unauthorized practice of law in the future.

{110} Rick B. VanLandingham is enjoined from engaging in the
unauthorized practice of law, including all attempts to prepare legal papers on
behalf of any person or entity other than himself. Costs are taxed to
VanLandingham.

Judgment accordingly.

O’'CoNNOR, C.J., and PreEIFER, O'DONNELL, LANZINGER, KENNEDY,
FRENCH, and O’ NEILL, JJ., concur.

Michael A. Bonfiglio, Bar Counsel, and Gregory B. Denny, for relator.
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Rick B. VanLandingham Il1, pro se.
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The Board on the Unauthorized Practice of Law filed its final report on August 27, 2014,
recommending that, pursuant to Gov.Bar R. VII(7)G), the court issue an order finding that
respondents, Robert M. Baratta and Ertemio R. Baratta ak.a. Tim Baratta, engaged in the
unauthorized practice of law and requiring respondents to pay the costs and expenses incurred by
the board and relator in this matter. Respondents filed no objections to the final report, and this
cause was considered by the court.

On consideration thereof, it is ordered by the court that this cause is dismissed.

Maureen O’Connor
Chief Justice

The Official Case Announcement can be found at http://www.supremecourt.ohio/gov/ROD/docs/
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Unauthorized practice of law—Negotiating oil and gas leases on behalf of
landowners and providing legal advice—Consent decree approved—
Injunction issued.

(No. 2015-0921—Submitted June 24, 2015—Decided October 21, 2015.)
ON FINAL RePORT by the Board on the Unauthorized Practice of Law
of the Supreme Court, No. UPL 14-04.

Per Curiam.

{1 1} Pursuant to Gov.Bar R. VII(5b), the Board on the Unauthorized
Practice of Law has recommended that we approve a consent decree proposed by
relator, Ohio State Bar Association (*OSBA™), and respondents, Wishgard, L.L.C.,
and Edward Tygard. We accept the board’s recommendation and approve the

proposed consent decree as submitted by the parties as follows:

1. OSBA is a Bar Association whose members include
attorneys-at-law admitted to the practice of law in Ohio and who
practice throughout the State of Ohio. OSBA, through its
Unauthorized Practice of Law Committee, is authorized by Gov.Bar
R. VI to fileaComplaint with the Board regarding the unauthorized
practice of law.

2. Respondent Wishgard, LLC (“Wishgard”) is a foreign
limited liability company incorporated in Pennsylvania with its
headquarters at 145 Vanceville Road, Eighty Four, PA 15330 and
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with aplace of business at 104 West Main Street, Baltic, OH 43804.
Wishgard transacts business in Ohio.

3. At dl relevant times, Respondent Edward Tygard was an
employee, agent, and managing member of Wishgard, LLC.

4. Respondents are not attorneys-at-law in the State of Ohio
admitted pursuant to Gov.Bar R. |, registered pursuant to Gov.Bar
R. VI, or certified pursuant to Gov.Bar R. 1, IX, or XI.

5. Wishgard began operations in 2010 and, at that time, its
business was aimed at assisting landowners to organize into groups
and negotiate terms of oil and gas leases with third-party lessees.
During this process, Wishgard and landowners would enter into
Agreements to Market Oil and Gas Rights. The Agreement to
Market Oil and Gas Rights attached to OSBA’s Complaint as
Exhibit A isatrue and accurate copy of ablank/sample Agreement.
Pursuant to those Agreements, Wishgard negotiated oil and gas
leases with third-parties on behalf of its landowner-clients.
Wishgard received compensation for their services under the terms
of those Agreements.

6. During 2010, Wishgard aso held group meetings with
landowners to educate them about the oil and gas leasing process
and to offer their services. At certain times during those meetings,
Edward Tygard, as a representative of Wishgard, held in-person
meetings with landowners about potential oil and gas leases and
answered specific questions about the terms of potential leases and
the landowners' potential legal rights and duties under the terms of
the proposed leases.

7. On or around January 25, 2011, Respondents received a
letter from OSBA advising them that it received a complaint and
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information indicating that they had engaged in the unauthorized
practice of law.

8. Respondents promptly responded to that letter.

9. Upon receipt of the letter from OSBA, Respondents also
ceased negotiating oil and gas leases on behalf of landowners and,
instead, began executing leases with landowners directly, with
Wishgard as the named | essee therein.

10. Respondents also immediately stopped providing legal
advice to landowners.

11. Therefore, since early 2011, Respondents have not
engaged in the unauthorized practice of law.

12. R.C. 4705.01 provides: “No person shall be permitted to
practice as an attorney and counselor at law, or to commence,
conduct or defend any action or proceeding in which the person is
not a party concerned * * * unless the person has been admitted to
the bar by order of the supreme court in compliance with its
prescribed and published rules.”

13. Theunauthorized practice of law isthe rendering of legal
services for another by any person not admitted to practice law in
Ohio. Gov.Bar R. VII(2)(A).

14. The practice of law isnot limited to the conduct of cases
in court, but embraces advice to clients regarding their legal rights
and responsibilities. Ohio State Bar Assn. v. Leingard [ Lienguard],
Inc., 126 Ohio St.3d 400, 934 N.E.2d 337 (2010); Cincinnati Bar
Assn. v. Foreclosure Solutions, LLC, 123 Ohio St.3d 107, 914
N.E.2d 386 (2009); Disciplinary Counsel v. Brown, 121 Ohio St.3d
423, 905 N.E.2d 163 (2009).
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15. The unauthorized practice of law also occurs when a
nonattorney acts as an intermediary to advise, counsel, or negotiate
on behalf of an individual to resolve legal claims and interests with
third parties. See, Ohio State Bar Assn. v. Kolodner, 103 Ohio St.3d
504, 817 N.E.2d 25 (2004).

16. OSBA and Respondents have agreed that the conduct
described in paragraphs five and six herein, namely, providing lega
advice to others and negotiating with oil and gas lessees on behalf
of landowners constitute the unauthorized practice of law.

17. Respondents Wishgard, LLC and Edward Tygard, as
well as their successors, affiliates, assigns, officers, members,
agents, [and] representatives have ceased engaging in the conduct
described above, they shall not engage in such conduct in the future,
and they are hereby permanently enjoined from engaging in such
conduct in the future and from otherwise engaging in the
unauthorized practice of law in the State of Ohio.

18. The parties jointly recommend that no civil penalty be
imposed against Respondents. The factors of Gov.Bar R. V1I(8)(B)
apply asfollows:

Q) The degree of cooperation provided by the
respondent in the investigation: Respondents have cooperated fully
in both the pre-filing and post-filing investigation of this matter.
They promptly ceased all conduct that alegedly constituted the
unauthorized practice of law upon receiving notice from OSBA in
early 2011.

2 The number of occasions that unauthorized practice
of law was committed: the unauthorized practice of law occurred
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over a matter of a few months and in a limited geographical area.
OSBA received one complaint and the number of victimsidentified
at thistime is fewer than five.

(©)) The flagrancy of the violation: the violation was
unknowing or unwitting, it did not include actua in-court
representation or filings, and isfar from the most severe, deliberate,
ill-willed, or damaging conduct OSBA and the Board have seen.

4 Harm to third parties arising from the offense: the
victims and complainants have not presented information to show
that they were damaged by Respondent’'s legal advice or
negotiations.

5) Any other relevant factors. after the occurrence of
the conduct described above and after ceasing to engage in the
conduct following receipt of the notice from the OSBA, Wishgard
was the subject of bankruptcy proceedings in the United States
Bankruptcy Court for the Western District of Pennsylvania, Case
No. 13-20613-CMB. Wishgard emerged from bankruptcy as a
reorganized company by aplan of reorganization confirmed January
30, 2014, effective April 7, 2014.

19. Respondent cooperated throughout the investigation,
admitted to the unauthorized practice of law, and agreed to cease the
activity. Therefore, the Panel agreeswith Relator that civil penalties
are not warranted.

Relator states that no costs have been incurred.

So ordered.
O’ CONNOR, C.J,, and PrEIFER, O’ DONNELL, LANZINGER, KENNEDY, and

O’ NEILL, JJ., concur.
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FRENCH, J., dissents.

Patrick W. Skilliter, Eugene P. Whetzel, and Jean Desiree Blankenship, for
relator.

Vorys, Sater, Seymour & Pease, L.L.P., Timothy B. McGranor, and
Timothy J. Cole, for respondents.
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NOTICE
Thisdlip opinion is subject to formal revision beforeit is published in an
advance sheet of the Ohio Officia Reports. Readers are requested to
promptly notify the Reporter of Decisions, Supreme Court of Ohio, 65
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SL1P OPINION NO. 2016-OHI0-2972
TOLEDO BAR ASSOCIATION V. ABREU.

[Until this opinion appearsin the Ohio Official Reports advance shests, it
may be cited as Toledo Bar Assn. v. Abreu, Slip Opinion No. 2016-Ohio-2972.]
Unauthorized practice of law—Offering to provide advice on meeting Medicaid

eligibility requirements—Consent decree approved— njunction issued.
(No. 2015-1955—Submitted January 6, 2016—Decided May 17, 2016.)
ON FINAL RePORT by the Board on the Unauthorized Practice of Law
of the Supreme Court, No. UPL 14-01.

Per Curiam.

{1 1} Pursuant to Gov.Bar R. VII(5b), the Board on the Unauthorized
Practice of Law has recommended that we approve a consent decree proposed by
relator, Toledo Bar Association, and respondent, Raye-Lynn Abreu. We accept the
board’ s recommendation and approve the proposed consent decree as submitted by

the parties as follows:
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1. Toledo Bar Association (“TBA”), the Reéator, is
authorized to bring this action by Supreme Court Rules, Gov. Bar
Rule VII.

2. The Supreme Court of Ohio, Board on the Unauthorized
Practice of Law, has the jurisdiction to hear and decide this matter.

3. Relator and Respondent waive the right to notice and
appearance before the hearing panel of the Board, pursuant to Gov.
Bar Rule VII(7)(H).

4. Respondent, Raye-Lynn Abreu, isanatural person who
isnot licensed or authorized to practice law in the state of Ohio.

5. Atall timesrelevant hereto Respondent is or was doing
business under the trade name of * * * “A.I.M.S.”, an acronym for
“All Inclusive Medicaid Specialists’, or “Personalized Long Term
Consulting & Medicaid Applications’ or “Medicaid Solutions’.

6. Onor about February 28, 2012, Susan Heasley executed
a Contract of Services with Respondent and paid Respondent an
application fee in the amount of $7,975.00.

7. On or about September 8, 2012, Howard Williamson,
Jr., as [power of attorney] for his sister, executed a Contract of
Services with Respondent and mailed to Respondent an application
fee in the amount of $8,975.00. (When Mr. Williamson elected to
terminate the relationship, Respondent returned his check.)

8. Inexchangefor the fees referenced in paragraphs 6 and
7 above, Respondent represented that she would provide
“Personalized Medicaid Strategies and Asset Protection” [and]
“create a strategy specific to your family’s needs’, and that “the
strategy will define the exact amount of resources you will be able
to retain and the date Medicaid digibility will exist”. Respondent
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further represented that Ms. Heasley and Mr. Williamson, Jr., would
“be informed not only of the amount of assets you will be keeping,
but the appropriate way to reduce your resources.”

9. Respondent admitsthat she engaged in the unauthorized
practice of law when she marketed and represented to Susan Heasl ey
and Howard Williamson, Jr., that she was aMedicaid specialist who
could create a strategy for the appropriate way to reduce resources
in order to become Medicaid dligible.

10. Respondent further admits that she engaged in the
unauthorized practice of law when she either provided or offered to
provide Susan Heasley and Howard Williamson, Jr., with Medicaid
planning which involved creating a strategy for the appropriate way
to reduce resourcesin order to achieve Medicaid.

11. Respondent shall cease all activities that constitute the
unauthorized practice of law, and shall take the following specific
steps within the time specified:

(i) Respondent shall immediately cease to conduct and
market herself as a Medicaid speciaist who can
provide a strategy for the appropriate way to reduce
resources in order to achieve Medicaid, and shall
cease to conduct and market herself as a Medicaid
specialist who can provide a strategy for spending
down and arranging assets and income to meet
Medicaid eligibility requirements.

(i) All websites, advertisements, brochures, contracts,
business cards, and any other marketing material that
reflects Respondent isa Medicaid specialist who can
provide a strategy for the appropriate way to reduce
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resourcesin order to achieve Medicaid, or that reflect
that Respondent is a Medicaid specialist who can
provide a strategy for spending down and arranging
assets and income to meet Medicaid eligibility
requirements, shall be immediately revised with said
representations being deleted.

Respondent, individually or as a business, shall not,
in the future, represent that she is a Medicad
specialist who can provide a strategy for the
appropriate way to reduce resources in order to
achieve Medicaid, or that sheisaMedicaid specialist
who can provide a strategy for spending down and
arranging assets and income to meet Medicaid

eligibility requirements.

12. Relator does not recommend imposition of civil

penalties pursuant to Gov. Bar Rule V1I(8)(B).
IT ISHEREBY ORDERED:
A. Respondentisenjoined from all activitiesthat constitute

the unauthorized practice of law, including:

(i) Rendering advice or providing a strategy for the

(i)

appropriate way to reduce resources in order to
achieve Medicaid, including rendering advice or
providing strategy for spending down and arranging
assets and income to meet Medicaid eligibility
requirements;

Marketing or advertising in any fashion that
Respondent will provide advice or strategy for the
appropriate way to reduce resources in order to
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achieve Medicaid, including marketing or
advertising in any fashion the Respondent will
provide advice or strategy for spending down and
arranging assets and income to meet Medicaid
eligibility requirements.
B. Respondent shall make restitution to Susan Heasley in
the amount of $7,275.00 by December 15, 2014.
C. Respondent shall be assessed all costs of this matter
pursuant to Gov. Bar Rule V11(8)(A).

(Boldface sic.)
So ordered.
O'CONNOR, C.J., and PrEIFER, O’'DONNELL, LANZINGER, KENNEDY,

FrReENCH, and O’ NEILL, JJ., concur.

Michael A. Bonfiglio and Gregory B. Denny, for relator.

Laura J. Avery, for respondent.
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Disciplinary Counsel v. Catalfina, Slip Opinion No. 2016-Ohio-5126.]

NOTICE
Thisdlip opinion is subject to formal revision beforeit is published in an
advance sheet of the Ohio Officia Reports. Readers are requested to
promptly notify the Reporter of Decisions, Supreme Court of Ohio, 65
South Front Street, Columbus, Ohio 43215, of any typographical or other
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SL1P OPINION NO. 2016-OHI0-5126
DisCIPLINARY COUNSEL V. CATALFINA.
[Until this opinion appearsin the Ohio Official Reports advance shests, it
may be cited as Disciplinary Counsel v. Catalfina, Slip Opinion No.
2016-Ohio-5126.]

Unauthorized practice of law—Purporting to negotiate Social Security disability
claims—Agreeing to represent client in divor ce case—Collecting payments
for purported legal representation and filing fees— njunction issued and
civil penalty imposed.

(No. 2015-2078—Submitted February 10, 2016—Decided July 28, 2016.)
ON FINAL REPORT by the Board on the Unauthorized Practice of Law of the
Supreme Court, No. UPL 13-05.

Per Curiam.
{1 1} On July 18, 2013, relator, disciplinary counsel, filed with the Board
on the Unauthorized Practice of Law a complaint against respondent, Kelly
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Catalfina (“ Catalfina’) of Largo, Florida.! The three-count complaint alleged that
Catalfina, who is not licensed to practice law in Ohio, engaged in the unauthorized
practice of law by holding herself out to three individuals as an Ohio attorney.
Catafinainitially sought and was granted leave to retain counsel and file an answer.
However, to date she has not filed an answer or retained counsel. Following
numerous attempts to engage Catalfina, relator filed a motion for default judgment
on July 1, 2014, but Catalfina again failed to respond. The panel of the board that
was assigned to hear this matter granted the motion for default judgment as to the
first two counts but dismissed the third count for insufficient evidence. No
objections were filed.

{1 2} The board found that Catalfina engaged in the unauthorized practice
of law and recommends that we issue an order prohibiting her from engaging in
the unauthorized practice of law in the future and imposing acivil penalty of $6,000
pursuant to Gov.Bar R. V11(8)(B). We agree with the board’ sfinding that Catalfina
engaged in the unauthorized practice of law and that a civil penalty is appropriate
under these circumstances.

Catalfina’s Conduct
The Kellett Matter

{1 3} Lisa Kéellett retired early from the United States Postal Service
(“USPS”) dueto achronicillness. She applied for early USPS retirement benefits
and for Social Security disability benefits, but the Social Security Administration
denied her application. Her husband and Catalfina s husband, Christian Catalfina,
worked together, and Christian had previously told Kellett’s husband that his wife
was an attorney and could assist the Kelletts with any legal problems they might

have.

! Catalfina has also used the names Kelly Fligor, Kelly Foxall, and Kelly Williamson.
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{11 4} On September 8, 2011, the Kelletts met with Catalfina at her home.
At Catalfina s request, the Kelletts paid her $1,000 so that she could represent Lisa
Kellett. Catafinaaso told the Kellettsthat if they referred five individuals to her,
she would refund their money.

{11 5} Kellett regularly communicated with Catalfina regarding her case,
mostly through text messages. Over the next several months, Catalfinatold Kellett
that her case was progressing as expected and that everything was fine. However,
although Kellett asked several times, Catalfina never produced documentation of
the progress of the Social Security matter. And during this time, Catalfina led
Kellett to believe that she was an attorney by referring to her work on other cases,
including once having had “a ‘long and grueling’ day in court.” Also during this
period, Catalfina gave Kellett a business card suggesting that Catalfina had
expertise in “Senior Care Consulting,” “Estate Planning,” “Medicare/Medicaid,”
and “Wills & asset Protection.”

{11 6} In December 2011, Catalfina informed Kellett that she “had been
approved for Socia Security benefits’ after a hearing, but Catalfina continued to
ignore Kellett’ s concerns about the lack of documentation concerning her case. On
January 5, 2012, Kellett informed Catalfina via text message that she was going to
stop pursuing her Social Security claim, and she asked for al her persona files,
including correspondence held by Catalfina. Shortly thereafter, Kellett requested
the same documentsin aletter viaregular mail and e-mail. Upon calling the Social
Security Administration herself, Kellett discovered that Catalfina had never been
listed with it as her attorney or representative and that no appeal had been filed in
her case. Kellett also called a bar association, which informed her that Catalfina
was not an attorney. Kellett's husband acknowledged in a letter to relator that
toward the end of their relationship, Catalfina offered to refund the $1,000 that
Kellett had paid her; however, though Kellett ultimately requested it, Catalfina
never refunded the money.
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The Gall Matter

{11 7} Jason Gall aso worked with Christian Catalfina, and Christian had
similarly told Gall that his wife was an attorney and that she could assist him with
any legal problems. Around November 2011, Gall informed Christian that he was
having problems with his uncontested divorce after his wife moved to Florida and
failed to return documents that he had downloaded from the Internet and sent for
her to sign. Gall gave Christian the papersto give to Catalfinaand $150 for a court
filing fee.

{1 8} Shortly before Thanksgiving 2011, Catalfinacalled Gall and told him
that she had filed his divorce paperwork and that a hearing had been scheduled for
December. She also said that she had sent his wife aform that she needed to sign.
Gall’ swife, however, never received the form, although Catalfina claimed that she
had sent it multiple times. Gall ultimately took care of getting hiswife's signature
on the form himself.

{11 9} Gall called the court about the December hearing and learned that it
was never scheduled and, moreover, that no filing had been made in the case. Soon
thereafter, Catalfina stopped responding to Gall’s e-mails, but eventually she
responded that she was waiting for the court to schedule a new hearing date. By
February 2012, neither Gall nor his wife had heard anything about their divorce.
While researching Catalfina, they learned that she was not an attorney and that she
still had not made any filing in their case. Gall’s wife sent an e-mail to Catalfina,
and shortly thereafter, Catalfina sent Gall an e-mail stating that she no longer could
represent him.

Respondent Engaged in the Unauthorized Practice of Law

{1 10} Thiscourt hasoriginal jurisdiction to define and regul ate the practice
of law in Ohio, including the unauthorized practice of law. Cleveland Metro. Bar
Assn. v. Davie, 133 Ohio St.3d 202, 2012-Ohio-4328, 977 N.E.2d 606, 1 18, citing
Ohio Constitution, Article 1V, Section 2(B)(1)(g). “The unauthorized practice of
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law includes the provision of legal services for another by a person who is neither
admitted to the practice of law pursuant to Gov.Bar R. | nor certified for the limited
practice of law pursuant to Gov.Bar R. 11.” Disciplinary Counsel v. Casey, 138
Ohio St.3d 38, 2013-Ohio-5284, 3 N.E.3d 168, 1 9, citing Geauga Cty. Bar Assn.
v. Haig, 129 Ohio St.3d 601, 2011-Ohio-4271, 955 N.E.2d 352, 1 2, and Gov.Bar
R. VII(2)(A)(1).

{11 11} Catalfina has never been licensed to practice law in Ohio. We have
previously held that “one who purports to negotiate legal claims on behalf of
another and advises persons of their legal rights * * * engages in the practice of
law.” Cleveland Bar Assn. v. Henley, 95 Ohio St.3d 91, 92, 766 N.E.2d 130 (2002).
Also, representing that one is authorized to practice law in Ohio without such
authorization, by directly or indirectly creating the misimpression of that authority
through manipulation of credentials and strategic silence, constitutes the
unauthorized practice of law. Casey at § 11, citing Cleveland Bar Assn. v. Misch,
82 Ohio St.3d 256, 261, 695 N.E.2d 244 (1998). Thus, by purporting to negotiate
Social Security disability claims on behalf of Lisa Kellett, accepting money to do
so, and holding herself out as an attorney to Kellett, Catalfina engaged in the
unauthorized practice of law. And by holding herself out as an attorney to Jason
Gall, indicating that she would represent him in his divorce and collecting $150
from him purportedly for filing fees, Catalfinaengaged in the unauthorized practice
of law.

Sanction

{11 12} Because we find that Catalfina engaged in the unauthorized practice
of law, we accept the board’s findings and adopt its recommendation to enjoin
Catalfina from engaging in the unauthorized practice of law in the future.

{1 13} The board considered the factors set forth in Gov.Bar R. V1I(8)(B)
and UPL Reg. 400(F) in determining whether to recommend a penalty. It found
that Catalfina had not fully cooperated with the investigation and resolution of this
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matter and that the two violations were flagrant, in that she took money from her
clients for services she never provided and was never authorized to provide. The
board found no mitigating factors and recommended that we impose a $6,000 civil
penalty upon Catalfina, $3,000 for each of the Kellett and Gall matters. Although
Catalfina’'s acts of misconduct were relatively few, they were flagrant and caused
harm to her clients. Therefore, we find this penalty appropriate and accept the
board’' s recommendation.

{1 14} Kelly Catafina is enjoined from engaging in the unauthorized
practice of law, including performing legal servicesor directly or indirectly holding
herself out to be authorized to perform lega servicesin the state of Ohio. We aso
impose a civil penalty against Catalfinain the amount of $6,000—$3,000 for each
of the Kellett and Gall matters. Costs are taxed to Catalfina

Judgment accordingly.

O’'CoNNOR, C.J., and PreEIFER, O’'DONNELL, LANZINGER, KENNEDY,

FrENCH, and O’ NEILL, JJ., concur.

Scott J. Drexel, Disciplinary Counsel, and Karen H. Osmond, Assistant
Disciplinary Counsel, for relator.
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NOTICE
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SL1P OPINION NO. 2016-OHI0-5603
CLEVELAND METROPOLITAN BAR ASSOCIATION V. WALLACE ET AL.
[Until this opinion appearsin the Ohio Official Reports advance shests, it
may be cited as Cleveland Metro. Bar Assn. v. Wallace, Slip Opinion No.
2016-Ohio-5603.]

Unauthorized practice of lan—Preparing and filing complaints challenging real-
property assessments and notices of appeal to Board of Tax Appeals—
Consent decree approved— njunction issued.

(No. 2016-0595—Submitted May 4, 2016—Decided September 1, 2016.)
ON FINAL RePORT by the Board on the Unauthorized Practice of Law
of the Supreme Court, No. UPL 14-06.

Per Curiam.

{11 1} Pursuant to Gov.Bar R. VII(5b), the Board on the Unauthorized
Practice of Law has recommended that we approve a consent decree proposed by
relator, Cleveland Metropolitan Bar Association, and respondents, Robert K.
Wallace, Amy M. Wallace, and Tax Compliance Service, L.L.C., ak.a Tax
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Compliance Services. We accept the board’s recommendation and approve the

proposed consent decree as submitted by the parties as follows:

1. OnNovember 21, 2014 the Cleveland Metropolitan Bar
Association, pursuant to Gov. Bar R. VII(5), filed a complaint, as
Relator, against Respondents Robert K. Wallace, Amy M. Wallace
aka Mimi Wallace, and Tax Compliance Service, LLC aka Tax
Compliance Services alleging that they engaged in the unauthorized
practice of law in Ohio by preparing complaints against the
valuation of real property for filing with county boards of revision
throughout Ohio, by filing notices of appeal from decisions of
county boards of revision to the Ohio Board of Tax Appedls,
proposing settlements of such cases, and proposing and preparing
hearing waivers.

2. Respondents Robert K. Wallace and Amy M. Wallace
(“Wallaces’) are individuas who live in Strongsville, Ohio, and
both are not, and never have been, attorneys admitted to practice,
granted active status, or certified to practice law in the State of Ohio
pursuant to Gov. Bar R. I, Il or Ill, nor were either of them ever
admitted to the practice of law in another state. Respondent Tax
Compliance Service, LLC, which isalso known as Tax Compliance
Services (“TCS") is not, and never has been, a corporate entity, but
it isregistered with the Ohio Secretary of State as alimited liability
partnership. The Wallaces on their tax returns have treated TCS as
a partnership owned fifty percent by each of them.

3.  Wallaces, individually and doing businessas TCS, have
rendered legal servicesin the State of Ohio and Respondent Robert
K. Wallace admitted on deposition to rendering such services.
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Additionally, Respondents solicited for their business residents
throughout the state of Ohio. Examples of Respondents’ solicitation
and engagement forms and examples of board of revision
complaints and notices of appeal to the Ohio Board of Tax Appeas
were attached as exhibits to Relator’s complaint.

4. Numerous, but not all, tax assessment complaints and
notices of appea and other documents prepared by Wallaces
showed then Ohio-admitted attorney Rami M. Awadallah
(“Awadallah”) as attorney for the property owner. At al times
relevant, Awadallah maintained an office in Akron, Ohio, but many
of the documents prepared by Wallaces showed his address as a
Cleveland, Ohio post office box rented and controlled by Wallaces.
All customer or client matters for real estate tax assessment
complaint proceedings and appeals originated with Wallaces not
Awadallah, who was paid directly by respondents.

5. Wallaces and TCS's solicitation and retention
agreements provided for the property owner to elect to have an
attorney involved for an extrafee paid to TCS, which, in turn, would
pay Awadalah for his services. The form attorney retention
agreement, which was prepared by Awadallah, gave control of each
caseto TCS.

6. In many instances, complaints on tax assessments to
boards of revison were dismissed when neither Awadallah, a
representative of TCS or a property owner appeared at scheduled
hearings. Dismissals occurred, under similar circumstances at
hearings before the Ohio Board of Tax Appeals.

7. Although there is clear Ohio Supreme Court authority
to the effect that the preparation of complaints as to tax valuation
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assessments for filing with Ohio boards of revision for othersisthe
unauthorized practice of law (Sharon Village Ltd. v. Licking Cty. Bd.
of Revision, 78 Ohio St.3d 479, 678 N.E.2d 932 (1997)), and that
the preparation and filing of notices of appeal to the Ohio Board of
Tax Appeals for others is the unauthorized practice of law (Ohio
SateBar Assn. v. Ryan, L.L.C., 138 Ohio St.3d 62, 2013 Ohio-5500,
3 N.E.3d 194), Wallaces maintain that they were unaware of this
and that Awadalah never informed them that their operation
involved the unauthorized practice of law.

8. Upon the filing of Relator's complaint aleging
unauthorized practice of law, Wallaces ceased advertising for
customers/clients, and ceased operating Tax Compliance Services,
and they have cooperated with Relator’ sinvestigation of this matter.

9. Wallaces admit that they engaged in the unauthorized
practice of law in the numerous matters where they prepared and
filed complaints to the assessment of real property and/or notices of
appeal to the Ohio Board of Tax Appeals, and that there were more
than 100 of such matters.

10. Respondents agree to desist from engaging in the
unauthorized practice of law in Ohio directly or indirectly,
personally or through any corporation, organization, partnership, or
other business entity, and agree to be permanently enjoined from
doing so by Court Order][.]

11. Respondents, jointly and severally, agree to pay acivil
penalty in the total amount of $15,000, and Relator agrees that such
amount is consistent with the factors set forth in the Supreme Court
Rules for the Government of the Bar of Ohio and the Regulations of
the Board.
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12. Respondents, jointly and severally also agree to pay all
sums taxed as costs in these proceedings.
13. The parties stipulate to the foregoing, waive notice and
hearing, and consent to a decree consistent with this settlement.
So ordered.
O’'CoNNOR, C.J., and PreEIFER, O’'DONNELL, LANZINGER, KENNEDY,

FrENCH, and O’ NEILL, JJ., concur.

Buckley King, L.P.A., and John A. Hallbauer; JamesE. Y oung; and Heather
M. Zirke, Bar Counsdl, for relator.

Koblentz & Penvose, L.L.C., Richard S. Koblentz, and Nicholas E. Froning,
for respondent.
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I. SUMMARY

This matter was presented to the Board on the Unauthorized Practice of Law
(“Board) at a regular meeting on July 8, 2016, on a complaint filed on May 11, 2015, by
the Cleveland Metropolitan Bar Association alleging that Respondent Express Lien, Inc.,
dba zlien, and several individual respondents, engaged in the unauthorized practice of law
by preparing and attempting to file a mechanic’s lien on behalf of another in Ohio.

The parties submitted a Settlement Agreement (Exhibit A) on May 13, 2016. Upon
review and consideration of the panel’s report and recommendation to approve the
settlement agreement, the Board approved the settlement agreement. By this order, the
Board hereby adopts the panel’s report and recommendation and for the following reasons,
dismisses the complaint styled Cleveland Metropolitan Bar Association v. Express Lien, et
al., Case No. UPL 15-01.

II. INTRODUCTION AND PROCEDURAL BACKGROUND

Relator, Cleveland Metropolitan Bar Association, filed a Complaint on May 11,

2015, alleging the unauthorized practice of law against Respondents Express Lien, Inc.,
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dba Zlien (zlien); Nate Budde; Gretchen Lynn; Jennifer Smiley; Seth J. Smiley; and Scott
G. Wolfe, Jr.. The Complaint states that Respondents performed legal services in Ohio
through the attempted filing of mechanic’s liens on behalf of others and interpreting and
advising clients on Ohio-specific law.

In accordance with Gov. Bar R. VII, Sec. 6, a copy of the complaint by certified
mail was sent to each respondent with a notice of right to file an answer within twenty days
of the mailing of the notice. On June 22, 2015, Respondent Nate Budde submitted an email
requesting until July 10, 2015, to file an answer, which request was granted by the
Secretary. Gov. Bar R. VII, Sec. 6. The Respondents filed an Answer on July 10, 2015.
The Board notes that the answer did not include any signatures but rather listed each
respondent. It is therefore unclear who drafted the answer.

On July 16, 2015, a three-member panel was appointed to hear this cause: attorney
Leo M. Spellacy, Chair, attorney Regis E. McGann, and Dr. David Tom. Commissioner
McGann recused himself from the proceeding and by entry dated September 22, 2015,
attorney Robert V. Morris 1l was appointed as a panel member.

A Case Scheduling Order was issued in this matter, and an Initial Status Conference
was held by telephone on August 18, 2015. Daniel Myers and Nicole Wilson, counsel for
Relator, participated in the conference, and respondents Nate Budde and Seth Smiley
participated pro se. By entry dated September 8, 2015, the panel ordered that Respondent
Express Lien, Inc. retain Ohio counsel within fourteen (14) days and file a Notice of
Appearance, as corporate entities may not appear pro se. See, Union Sav. Ass'n v. Home
Owners Aid, 23 Ohio St. 2d 60, 63 (Ohio 1970). On September 22, 2015, a Notice of

Appearance of Counsel for Respondents was filed by Christopher Weber of Kegler, Brown,
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Hill, & Ritter. Respondents filed a Motion to Dismiss and/or for Summary Judgment on
December 23, 2015, and on January 11, 2016, Relator filed a Motion for Extension of Time
to Respond to Respondents” Motion to Dismiss and/or for Summary Judgment. On January
12, 2016, a Notice of Substitution of Counsel on behalf of Respondents was filed by
Charles J. Kettlewell. Respondents filed a Memorandum in Opposition to Relator’s
motion, and on January 15, 2016, Relator filed a Reply in Support of its Motion for
Extension of Time.

The panel scheduled a status conference on January 28, 2016, and by entry, the
panel granted Relator’s motion for extension of time and ordered that the parties submit a
joint motion and proposed discovery schedule. On February 1, 2016, Texas attorney Peter
D. Kennedy filed a Notice of Appearance as counsel of record for Respondents pursuant
to Rule 5.5(c)(1) of the Ohio Rules of Professional Conduct.!

The parties filed a joint status update on February 11, 2016, indicating that they
were negotiating the terms of a protective order and the deadlines for outstanding discovery
had not been established. A second joint status update was filed on February 25, 2016,
indicating that the parties were engaging in settlement discussions. On March 8, 2016,
Relator requested via email a telephone conference with the panel what Relator described
as a “Threatening Letter from Zlien to Witness”. Relator provided a copy of a letter
addressed to Bobby Grambo of Midwest Interiors, a witness for Relator. The letter dated

February 12, indicated in part,

! Prof. Cond. R. 5.5(c)(1) states: A lawyer who is admitted in another United States
jurisdiction, 1s in good standing in which the lawyer is admitted, and regularly practices
law may provide legal services on a temporary basis in this jurisdiction if ... the services
are undertaken in association with a lawyer who is admitted to practice in this jurisdiction
and who actively participates in the matter....”
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...zlien is hereby tendering it’s [sic] defense to you pursuant to the Terms of Use,
and informing you of your obligation to indemnify the company for any loss or
damage suffered. Zlien is currently represented in the underlying suit, and your
obligations require you to assume payment of z/ien s attorneys’ fees and costs.
The letter concludes with the following:
Thank you for your prompt attention to this matter, and your acceptance of the
tender of zlien’s defense in the suit raised by your lien. If you do not wish to incur
continuing expenses related to zlien s defense, feel free to contact the CMBA and
request the dismissal of the complaint.
The panel held a telephone conference on March 11, 2016. Thereafter, counsel for Relator
provided the Board with a copy of a letter dated March 8, 2016, from z/ien to Mr. Grambo
stating that “zlien will not take further action in pursuit of arbitration with Midwest
Interiors LLC, while settlement discussion are [sic] ongoing.”
On May 13, 2016, the parties filed a Settlement Agreement. The parties also filed
a Motion to Approve Settlement Agreement and a Memorandum in Support of Motion to
Approve Settlement Agreement. The panel presented its report to the Board at a regular

meeting on July 8, 2016, and the settlement agreement was approved.

III. FINDINGS OF FACT

1. Relator, the Cleveland Metropolitan Bar Association, is authorized to investigate
and prosecute unauthorized practice of law matters pursuant to Gov. Bar R. VII(4).

2. Respondents Express Lien, Inc., dba Zlien (“zlien”); Nate Budde (“Budde”),
Gretchen Lynn (“Lynn”); Jennifer Smiley (“Jennifer Smiley”); Seth J. Smiley (“Seth
Smiley”); and Scott G. Wolfe, Jr. (“Wolfe”) are not admitted to the practice of law in Ohio
pursuant to Gov. Bar R. I (“Admission to the practice of law”) (Answer p. 2.) or otherwise

authorized to practice law in Ohio pursuant to Gov. Bar R. Il (“Limited practice of law by
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a legal intern”) or Gov. Bar R. III (“Legal professional associations authorized to practice
law”). Complaint § 3.

3. Respondent Budde, the Chief Legal Officer of zlien, is admitted to the practice of
law in Louisiana. Answer p. 2, § 4. Respondent Seth Smiley was the Chief Operating
Officer of z/ien and is admitted to the practice of law in Louisiana; however, Mr. Smiley
is no longer employed with zlien. Compl. § 7; Answer p. 2, 7. Mr. Wolfe, founder and
CEO of zlien, is admitted to the practice of law in California, Louisiana, Oregon, and
Washington. Compl. §8. Respondents Lynn and Ms. Smiley do not appear to be admitted
to the practice of law in any jurisdiction. Lynn is the Director of Client Experience at z/ien,
and Ms. Smiley’s title for the company is unknown. Ms. Smiley is no longer employed at
zlien. Compl. {5 and 6.

4. Respondent zlien is not registered with the Ohio Secretary of State. Compl. §9 ;
Answer 9. Respondents describe z/ien as a “technology company dedicated to innovating
beautifully to put companies in complete control of their security and lien rights.” Answer
99.

5. Relator states that Respondent Lynn prepared, signed, and attempted to file a lien
on behalf of Midwest Interiors LLC, an Ohio company. Compl. §12. A redacted Affidavit
of Mechanics Lien indicated that Respondent Gretchen Lynn is the “authorized and
disclosed agent for” the Lien Claimant. Compl. Ex. C. The affidavit was signed by
Respondent Lynn and notarized by Respondent Seth Smiley. Compl. § 12.; Compl. Ex. C.

6. Respondents maintain that Ms. Lynn did not file a mechanic’s lien on behalf of
Midwest Interiors. Answer § 12. Rather, Respondent “zlien’s software took information

provided by Midwest Interiors LLC and transferred it verbatim to a form®, which was
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merely signed by Respondent Lynn as the authorized and disclosed agent for Midwest
Interiors LLC. Id. Respondent Lynn signed the Express Lien check made payable to
“Fiscal Officer” and dated 2/17/12. Compl. § 14, Ex. D. A letter from the Cuyahoga
County Fiscal Office dated 2/21/12 included a handwritten note stating, “Last day of work
over the 75 days for commercial property[.] Not recordable.” Id.

7. Relator provided an email that appears to be from Respondent Jennifer Smiley that
states:

Please see the attached mechanics lien and rejection letter from Cuyahoga county.

Usually once the county receives the liens, they are recorded shortly thereafter.

However, the county decided to reject the lien for reason(s) such as : Date of last work

on the job has surpassed the 75 day window to file a mechanic lien.

Zlien software does calculate deadline(s) such as these for clients so that they do not

file an expired lien or miss any deadlines. Your deadline calculate show that you are

33 days past the date for filing.

While zlien does not always agree with the county rejections or decision, sometimes

they are right and other times they are wrong; we can only attest [sic] these decisions

at our clients [sic] discretion. Compl. Ex. E.

8. Relator indicates that Respondent zlien “researches the legal property description
and property owner, prepares the mechanics lien, signs the mechanics lien using a power
of attorney, delivers and files the lien with the County Recorder, serves the filed lien on
the property owner and required parties, and monitors lien deadlines and expirations.”

Compl. § 10. Relator provided Respondent z/ien ’s website which features a video entitled

“How does zlien File your Mechanics Lien?” http://www.zlien.com/mechanics-lien/how-

does-zlien-work/ Id. Respondents, however, maintain that the statement zlien “will have

your mechanics lien document generated and prepared,” is different than zlien preparing
the document. Answer § 10. Respondents maintain that “zlien acts as a technology

powered scrivener, and merely copies verbatim the user provided information.” Id.
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IV. CONCLUSIONS OF LAW

1 The Supreme Court of Ohio has original jurisdiction regarding admission
to the practice of law, the discipline of persons so admitted, and all other matters relating
to the practice of law. Ohio Constitution, Article IV, Section 2(B)(1)(g); Royal Indemnity
Co. v. J.C. Penney Co., 27 Ohio St.3d 31, 501 N.E.2d 617 (1986); Judd v. City Trust &
Sav. Bank, 133 Ohio St. 81, 12 N.E.2d 288 (1937). Accordingly, the Court has exclusive
jurisdiction over the regulation of the unauthorized practice of law in Ohio. Greenspan v.
Third Fed. S. & L. Assn., 122 Ohio St. 3d 455, 2009 Ohio 3508, 912 N.E.2d 567, 2009
Ohio LEXIS 1938 (Ohio 2009); Lorain Cty. Bar Assn. v. Kocak, 121 Ohio St.3d 396,
2009-Ohio-1430, 904 N.E.2d 885, at 7 16.

2 The unauthorized practice of law is the rendering of legal services for
another by any person not admitted or otherwise registered or certified to practice law in
Ohio. Gov.Bar R. VII(2)(A). The use of a power of attorney does not give one the right
to practice law on behalf of another. See, Disciplinary Counsel v. Coleman, 88 Ohio
St.3d 155, 2000-Ohio-288, “a non-lawyer with a power of attorney may not appear in
court on behalf of another, or otherwise practice law.”

3. The Court has consistently held that “[t]he practice of law is not limited to
appearances in court, but also includes giving legal advice and counsel and the

preparation of legal instruments and contracts by which legal rights are preserved.”

Miami Cty. Bar Assn. v. Wyandt & Silvers, Inc., 107 Ohio St.3d 259, 2005-Ohio-6430,
838 N.E.2d 655, at 9 11 (emphasis added), quoting Cleveland Bar Assn. v. Misch, 82
Ohio St.3d 256, 259, 695 N.E.2d 244 (1998); Land Title Abstract & Trust Co. v.

Dworken, 129 Ohio St. 23, 28, 193 N.E. 650 (1934).
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4. R.C. 4705.07(A) provides that “[n]o person who is not licensed to practice
law in this state shall do any of the following: (1) Hold that person out in any manner as an
attorney at law; (2) Represent that person orally or in writing, directly or indirectly, as being
authorized to practice law; (3) Commit any act that is prohibited by the [SJupreme [CJourt
as being the unauthorized practice of law.”

5. In Ohio State Bar Assn. v. Lienguard, Inc., the Supreme Court approved the

proposed consent decree of the parties which states that the preparation of an affidavit for
mechanic’s lien or in satisfaction of mechanic’s lien is the unauthorized practice of law.

126 Ohio St.3d 400, 2010-Ohio-3827 (2010).

V. PRINCIPAL TERMS OF SETTLEMENT AGREEMENT

1. The parties stipulate that zlien’s current policy and practice is not to select
or recommend which property description(s) to use in mechanic’s lien affidavits.
Settlement Agreement, 9 1.

2. Respondents agree that they will not sign any mechanic’s lien affidavits for
properties located in Ohio, pursuant to a power of attorney or otherwise, unless they
themselves are the lien claimant for the particular lien or licensed to practice law in Ohio.
Settlement Agreement, § 3. However, the parties stipulate that if a court of competent
jurisdiction determines that signing a mechanic’s lien affidavit is not the practice of law in
Ohio, Respondents shall no longer be required to comply with that restriction. Settlement
Agreement 9 3.

3 The parties agree that z/ien is not prohibited from providing software that
allows customers to complete forms creating mechanic’s lien affidavits to file in Ohio, so

long as the forms conform to ORC 1311.06 and zlien does not select the property
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descriptions to be inserted into the affidavits or advise customers which property
descriptions to use. Settlement Agreement 2.

4. There are no civil penalties to be imposed on any Respondent. Settlement
Agreement 9 10.

5. Each parties shall bear its own costs in this proceeding. Settlement
Agreement § 11.

VI. BOARD ANALYSIS

A, Review of Settlement Agreement Using Factors in Gov.Bar R.VII (5b)(C)

When evaluating a settlement agreement, the Board is required to cénsider the
factors set forth in Gov.Bar R. VII(5b)(C). The Board reviewed the parties’ Settlement
Agreement using the factors stated in Section 5b(C) and finds the following:

1. The resolution is submitted in the proper form, and includes the

required waiver of notice and hearing under Gov.Bar R. VII(7)(H);

2, Respondents continue to deny the material allegations of the
unauthorized practice of law as stated in the Complaint;
3. The public is sufficiently protected from future harm, as

Respondents have ceased the practice of signing mechanic’s lien affidavits for

properties in Ohio and further stipulate not to select or recommend to customers

which property description to use in mechanic’s lien affidavits;

5. The Settlement Agreement resolves all material allegations of the
unauthorized practice of law;

6. The Settlement Agreement furthers public policy by both ensuring

a cessation of the herein described business practices, because the Settlement
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Agreement will be posted for reference by the Board in accordance with Gov.Bar
R. VII(5b)(H), placing the public on notice that Respondents have ceased the
conduct alleged by Relator to constitute the unauthorized practice of law; and

1 The parties® collaborative efforts to resolve this matter by entering
mnto the Settlement Agreement further the purposes of Gov.Bar. R. VII to prevent
protracted litigation.

B. Applicability of Civil Penalties Based on Factors in Gov.Bar R. VII(8)(B)
and UPL Reg. 400

When determining whether civil penalties should be imposed in an unauthorized
practice of law case, the Board is required to base its recommendation on the factors set
forth in Gov.Bar R. VII(8)(B) and UPL Reg. 400(F). Additionally, UPL Reg. 400(F)
specifies aggravating and mitigating factors that the Board may use to justify an
enhanced or a reduced penalty. The Board considered the general, aggravating, and
mitigating factors as described below.

14 General Civil Penalty Factors

With regard to the general civil penalty factors listed in Gov.Bar R.
VII(8)(B)(1)-(5) and UPL Reg. 400(F)(1) and (2), the Board finds:

a. Respondents cooperated with Relator’s investigation and

participated in the proceeding; and

b. Relator has not sought the imposition of a civil penalty;

2. Aggravating Civil Penalty Factors

Reviewing the aggravating factors of UPL Reg. 400(F)(3)(a)-(g), which

are the basis for a recommendation of a more severe penalty, the Board finds that

10



Cleveland Metro. Bar Assn. v. Express Lien, et al.
Case No. UPL 15-01

the record does not contain evidence or statements establishing any of these
factors.

3. Mitigating Civil Penalty Factors

Applying the mitigating factors of UPL Reg. 400(F)(4)(a)-(g), which are
the basis for a recommendation of no civil penalty or a less severe penalty, the
Board finds:

a. Respondents have ceased the conduct of filing mechanic’s liens in
Ohio as alleged in the Complaint; and

b. Respondents have agreed to cease and desist from similar conduct
in the future, unless the conduct is found not be the practice of law in Ohio.

4, Conclusion Regarding Civil Penalties

The Board defers to the Relator’s recommendation that civil penalties are
not warranted in this case, as Relator conducted the investigation and negotiated
the terms of the Settlement Agreement with Respondents.

VII. CONCLUSION

Based upon these ﬁndings, the Board hereby approves the Settlement Agreement.
It is hereby ordered that pursuant to Gov. Bar R. VII(5b)(H), the Settlement Agreement
shall be recorded for reference by the Board, bar association unauthorized practice of law
committees, and Disciplinary Counsel. It is further ordered that pursuant to Gov. Bar R.
VII(5b)(D)(1), the Complaint in this matter is hereby DISMISSED.
FOR THE BOARD ON THE
UNAUTHORIZED PRACTICE OF

LAW

s/Robert V. Morris II, Chair

11
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JENNIFER SMILEY, § LEO SPELLACY, Panel Chair
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SETTLEMENT AGREEMENT OF RELATOR CLEVELAND METROPOLITAN
BAR ASSOCIATION AND RESPONDENT EXPRESS LIEN, INC., d/b/a ZLIEN

WHEREAS Relator, Cleveland Metropolitan Bar Association (“CMBA™) filed a
Complaint in the above-captioned matter against Respondents Express Lien, Inc., d/b/a zlien
(“zlien”), Nate Budde, Gretchen Lynn, Jennifer Smiley, Seth J. Smiley, and Scott G. Wolfe, Jr.
(collectively, “Respondents™), alleging that Respondents engaged in the unauthorized practice of

law in Ohio;
WHEREAS Respondents denied and continue to deny those allegations; and

WHEREAS Relator CMBA and Respondent zlien have reached a compromise agreement
that resolves their differences;

Relator CMBA and Respondent zlien (collectively, “the Parties™) now enter into this
Settlement Agreement pursuant to Gov. Bar R. VII, Section 5b, the terms of which are set forth

below:

1, The Parties hereby agree and stipulate that zlien’s current policy and practice as to
all customers is not to select or recommend to its customers which property description(s) to use
in mechanic’s lien affidavits,

.4 The parties hereby agree and stipulate that zlien is not prohibited by this
Settlement Agreement or by Ohio law, as it currently stands, from providing software that allows
zlien customers to complete forms creating mechanic’s lien affidavits to file in Ohio, so long as
the forms conform to the requirements of Ohio Revised Code 1311.06 and zlien’s software does

2508059.1

EXHIBIT A



not select the property description(s) to be inserted into such affidavits or advise its customers
which property description(s) to use in such affidavits.

3. Respondents agree that they will not sign any mechanic’s lien affidavits for
properties located in Ohio, pursuant to a power of attorney or otherwise, unless they themselves
are the lien claimant for the particular lien or are licensed to practice law in Ohio. The parties
hereby agree and stipulate that this agreement is not an admission by Respondents that the act of
signing a mechanic’s lien affidavit is the practice of law in Ohio or any other jurisdiction. The
parties further agree and stipulate that Respondents do not waive any right they may have now or
in the future to seek a legal determination as to whether any practice, including the signing of a
mechanic’s lien affidavit, constitutes the practice of law in Ohio. Should a court of competent
jurisdiction determine that signing a mechanic’s lien affidavit is not the practice of law in Ohio,
Respondents shall no longer be required to comply with the first sentence of this paragraph.

4, CMBA agrees, within seven (7) days of the final signature being affixed to this
Settlement Agreement, to take all steps necessary to secure the voluntary dismissal of the above-
captioned matter as to all Respondents.

5 zlien agrees, within seven (7) days of the Board’s acceptance of this Settlement
Agreement and the dismissal with prejudice of Case No. UPL 15-01, to take all steps necessary
to secure the voluntary dismissal with prejudice of Express Lien, Inc., et al, v. Cleveland
Metropolitan Bar Association, et al., Civil Action No. 15-2519, pending in the United States
District Court for the Eastern District of Louisiana, as to all defendants.

6. The public is protected from future harm and any substantial injury is remedied
by this agreement.

7 This settlement agreement resolves the material allegations of the unauthorized
practice of law.

8. This settlement agreement does not involve public policy issues or encroach upon
the jurisdiction of the Supreme Court to regulate the practice of law.

9, This settlement agreement furthers the stated purposes of Gov. Bar R. VII.
10.  No civil penalties are to be imposed on any Respondent.

11.  Each party shall be responsible for its own costs in the above-captioned
proceeding.

CLEVELAND METROPOLITAN BAR
ASSOCIATION

vy L L lt

EXPRAESS LIEN, INC., d/b/a zlie
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U.S. Supreme Court ruling in North
Carolina State Board of Dental
Examiners v. FTC
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Focus of NC Dental:

When are state
boards/agencies that are
controlled by members of the
industry being regulated
immune from antitrust
liability?
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Another byproduct of NC Dental:

New hope for those wishing to
challenge negative decisions of
state regulatory boards.

.
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Impact in Ohio thus far
includes...

Federal antitrust
lawsuit filed
against a local bar
association and the
Ohio Supreme
Court’s UPL Board
in 2015
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This presentation will cover:
Basics of Antitrust Law;
State Action Immunity Analysis;

State Action Immunity in UPL Cases Before
NC Dental;

The NC Dental decision; and

Educated Guesses About Future Application
of NC Dentalto UPL.
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The Basics of
Antitrust Law
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Goal is to promote

competition...
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...Not individual competitors.
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Federal Sherman Act prohibits:

* “Every contract, combination...or conspiracy,
in restraint of trade” and

* “Monopoliz[ation], attempt[ed]
monopoliz[ation], or conspir[acy]...to
monopolize.”
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Only
unreasonable
restraints of trade
are prohibited.
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Examples of antitrust violations:

* Competitors agreeing on
price;

e Competitors agreeing on v b
allocation of
territories /customers;

* Agreements to boycott
or exclude others from
the market.
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Damages
Damages

Damages
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Defending an antitrust case
can take a heavy toll — even
if you win! =
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Can the

State %
violate the =
antitrust .J\

laws?
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Sherman Act:

Every agreement in
restraint of trade is
illegal.

One of the most significant
sources of restraints on

Restraint on trade?
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Parker v. Brown
(U.S. Supreme Court 1943)

Holding:
Federal antitrust laws were never

intended to apply to the sovereign
acts of the states.
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The state can pass anticompetitive
legislation and take anticompetitive
actions if it chooses.

So, a vital question is...
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Who is the

state?

@ Mixe DEWINE




The State is:

What about state
agencies?

State Action Immunity
Continuum
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State action immunity
for state agencies:

There must be a clearly-
articulated policy to displace
competition.
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Can private actors obtain
state action immunity?

Delegation > m
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California Retail Liquor Dealers
Ass’n v. Midcal Aluminum, Inc.
(U.S. Supreme Court 1980)

Holding — Private actors get immunity if:

* “Clearly articulated” and “affirmatively
expressed” policy; and

* “Actively supervised” by the state.

@ Mixe DEWINE




State Action Immunity

Continuum
Clear articulation and Clear Immune
Active state articulation

supervision

@ MikE DEWINE

10/17/2016

State Action
Immunity and UPL
Enforcement Before

INC Dental

@ MikE DEWINE

Surprising number
of state action
decisions dealt with
UPL and attorney | Attorney
licensure/discipline e ~‘\
T

@ MikE DEWINE
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Goldfarb v. Virginia State Bar
(U.S. Supreme Court 1975)

* County bar association adopted
minimum fee schedule for title
exams

* State bar association issued reports

and ethics opinions in support T
w. ]
N

@ Mixe DEWINE

10/17/2016

Bar associations argued:

State bar association was deemed a
state agency for some purposes;

Local bar association’s acts were
“prompted” by the state bar’s ethics
opinions on fee schedules.

@ Mixe DEWINE

Goldfarb holding:

* No immunity

* Action must be “compelled
by direction of the State
acting as sovereign” — not
merely “prompted”

@ Mixe DEWINE
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Bates v. State Bar of Arizona
(U.S. Supreme Court 1977)

* Attorneys advertised low-cost
legal services in newspaper

* State bar initiated complaint and

recommended license
suspensions @
Al G
* Attorneys challenged the state

supreme court’s rule against
lawyer advertising

@ Mixe DEWINE

10/17/2016

Bates holding: &
e State bar immune .

* Bar’s role “completely defined” by the
court

¢ Rules are clear articulation

* Subject to “pointed re-examination” by
the court

* Four years before Midcal —supervision

a key factor

@ Mixe DEWINE

Hoover v. Ronwin
(U.S. Supreme Court 1984)

* Applicant to Arizona bar
failed bar exam

O Pass * Sued Supreme Court’s
bar exam committee
members for conspiring
to reduce the number of

o Fail

attorneys in the market

12



Hoover holding:

* Only issue — WHO denied bar
admission?

* In Arizona, only the Supreme Court
can admit or refuse admission

* Thus, the decision could not have
been that of the Committee alone

¢ Committee was immune

@ Mixe DEWINE

10/17/2016

In other words...

No exercise of
discretion = no
liability

@ Mixe DEWINE

More from our
friends in Arizona...

@ Mixe DEWINE
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Mothershed v. Justices of Supreme
— Court
. (Ninth Circuit 2005)

* Attorney licensed in OK but practiced in AZ

* Both state bars initiated disciplinary
proceedings

* Censured in AZ; disbarred in OK

* Filed suit against both bars, both supreme
courts

@ Mixe DEWINE

Mothershedholding:

* All defendants exempt
* Real party in interest is the Court, not
the bar associations or justices

* The lawsuit challenges the rules
themselves

* Rules were acts of the sovereign that
“compelled” the bars to act

@ Mixe DEWINE

Moving on to Ohio...

10/17/2016
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Lender’s Service, Inc. v. Dayton Bar
Ass’n
(S.D. Ohio 1991)

* Dayton Bar Ass’n sued company that
sold title reports it compiled from
public property records alleging UPL

* Company sued Bar Ass’n and members
of its UPL committee for antitrust

violation _"Tl pr S ed r(h

@ Mixe DEWINE

10/17/2016

Lender’s Service holding:

¢ All defendants immune

* Both prongs of Midcalsatisfied

* Clear articulation — Bar’s acts
contemplated by Court rules

* Active supervision — Rule VII has

annual reporting requirements; UPL
Board must approve filing of lawsuit

@ Mixe DEWINE

Defendants in
Lender’s Service also
succeeded on claims
of Noerr-Pennington

immunity.

@ Mixe DEWINE
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Fastern Railroad Presidents Conf. v.
Noerr Motor Freight, Inc.
(U.S. Supreme Court 1961)

Genuine efforts to influence
government are immune from
antitrust liability, even if they have
anticompetitive motives.

(Exception — efforts that are strictly a
sham.)

@ Mixe DEWINE

10/17/2016

Defendants in Lendet’s Service were
Noerr protected

Bar association was petitioning
government when it filed its
complaint with the UPL Board,
and later when it filed in common
pleas court.

@ Mixe DEWINE

North Carolina State
Board of Dental
Examiners v. FTC

@ Mixe DEWINE
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Early 2000s — teeth
whitening kiosks spring up
in shopping malls across
the country, manned by

non-dentists.

@ Mixe DEWINE

10/17/2016

NC dentists complain to state
dental board...

* Board issues cease and desist
letters

* Board sends letters to mall
owners

@ Mixe DEWINE

FTC investigates and files
antitrust enforcement
action against Board

@ Mixe DEWINE
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FTC prevails before
the AL]J, the Fourth
Circuit and the
Supreme Court (6-3
ruling).

@ Mixe DEWINE

Question in NC Dental:

Do acts of a state regulatory board
controlled by active market
participants constitute acts of the
state (immune under Parker), or acts
of private parties (immune only if
both prongs of Midcal are satisfied)?

@ Mixe DEWINE

NC Dental holding:

* “Controlling number” of Board’s decision
makers were active market participants

* Thus, Board must satisfy both Midcal
prongs — clear articulation and active state
supetrvision — to qualify for immunity.

@ Mixe DEWINE

10/17/2016
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Great emphasis on
motivation for private
parties to “confus|e]

their own interests

with the State’s policy
goals.”

Conflicting interests

$

Akin to private entities

active °
market
participants?

10/17/2016
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Limited guidance in NC
Dental opinion.

@ Mixe DEWINE

10/17/2016

October 2015:

FTC issued FTC Staff
Guidance on Active
Supervision of State
Regulatory Boards Controlled
by Market Participants

@ Mixe DEWINE

FTC Staff Guidance:

Person is an “active market
participant” if:

* Licensed by the board; or

* Provides any service subject to

the regulatory authority of the
board

@ Mixe DEWINE
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What if the board member is not
personally interested in the
specific activity in question?

No defense.

@ Mixe DEWINE

10/17/2016

What if the board member has
temporarily suspended his or
her practice while serving?

No defense.

@ Mixe DEWINE

What if the board members are
selected/appointed by the Governor?

No defense.

@ Mixe DEWINE
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What is a “controlling number”
of active market participants?

* Need not be numerical majority

* Fact-sensitive inquiry

* Factors: Rules governing board
operation, deference of lay
members, actual percentage.

@ Mixe DEWINE

10/17/2016

What constitutes
active state
supervision?

@ Mixe DEWINE

Guidance from NC Dental
opinion:

* Supervisor must review the substance of the
decision, not just the procedures used to get
there.

* Supervisor must have the power to veto the
decision if not in accord with state policy (mere
potential for supervision is not sufficient).

* Supervisor itself may not be an active market
participant.

@ Mixe DEWINE
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Additional Guidance from the FTC:

* Supervision must precede
implementation of the restraint at

issue.

* Existence of a written decision by

the supervisor is an extremely
important factor.

@ Mixe DEWINE

Educated Guesses
About the Future
Application of NC

Dental to UPL
Enforcement

@ Mixe DEWINE

Cases against regulatory
boards are springing up across
the country.

@ Mixe DEWINE

10/17/2016
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Ohio’s UPL Board and the UPL
Committee of the Cleveland
Metropolitan Bar Association, the CMBA
itself and the individual membets of the
CMBA’s UPL Committee have already
been the focus of an antitrust suit

September 2015 — Louisiana federal court

@ Mixe DEWINE

10/17/2016

Express Lien, Inc. v. Cleveland
Metropolitan Bar Ass’n (E.D. La
2015)
* Plaintiff — company providing online
mechanic’s lien services

* Accused defendants of “suppressing the
commercial activity” of Express Lien

* Sought treble damages

* Resolved by settlement

@ Mixe DEWINE

Too soon to tell
conclusively
how NC Dental
will impact UPL
enforcement in /%

the long run.

24



Here’s how NC
Dental appeats to
have changed the

landscape...

MW

10/17/2016

The Supreme Court...

No change. The Court remains
equivalent to the State itself.

MW

Bar associations...

Very little change. Bar
associations have been required to
satisfy supervision requirements
since before Midcalwas decided.

A\ [A

MW
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* Where rules require a bar
association or committee to take
action, immunity seems easy to
obtain (e.g., Hoover —bar exams)

* Where bar associations or
committees have discretion, NC
Dental may have some impact (e.g,
Lender’s Service —UPL).

@ Mixe DEWINE

10/17/2016

Would the annual reporting
requirements in Lender’s Service
pass muster today as supervision?

2

* Must review substance, not process

* Mere “potential” for supervision is not
enough

* Supervision must precede action

@ Mixe DEWINE

But, don’t forget Noerr-Pennington!

May be effective in securing antitrust
immunity for bar associations and
their UPL committees in making
recommendations to the Board or

filing a complaint.

@ Mixe DEWINE
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The Court’s UPL Board...

* Probably the most change

* Previously, UPL Boards often
treated like the court itself

* Today, UPL Board likely viewed as
an entity that has to satisfy Midcal
because of NC Dental (11 of 13
commissioners must be attorneys)

@ Mixe DEWINE

10/17/2016

Passing the Midcal test

* Clear articulation prong — relatively easy.
Rule VII spells out Board’s duties in great
detail.

* Active state supervision prong — Board can
generally only recommend. The Court
issues the order.

@ Mixe DEWINE

CAVEATS:

Plaintiff could inquire into the
Court’s process for reviewing th