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LAWYER TO LAWYER MENTORING PROGRAM 

WORKSHEET BB 
INTRODUCTION TO LEAVING A FIRM 

 
Worksheet BB is intended to facilitate a discussion about issues surrounding leaving a firm, such 
as how to protect oneself, advising clients and withdrawing from cases. 
 

* * * 
 Discuss the duties a lawyer has to his or her firm regarding notification that the lawyer is 

departing, as well the duties he or she may have to share fees with the firm if clients will 
be departing with the lawyer. What duties does the principal of a firm have to deal 
honestly with other firm members? 

 
 Discuss relevant ethical considerations of asking clients to move with you to a new law 

firm.  How should this be done to ensure that the client has the right to his or her choice 
of counsel, the client has a continuity of service and the client’s property is protected?  
Do you have a duty to notify your firm that you are departing prior to notifying your 
clients?  Can the firm you are leaving restrict you from notifying clients that you are 
leaving and from asking them if they want to go with you?  Do you continue to have any 
obligations to clients who stay with the law firm you left?   See Prof. Cond. Rules 1.9 and  
5.6.   

 
 Review and discuss the relevant considerations in the attached ethics advisory opinions.  

Supreme Court of Ohio Board of Commissioners on Grievances and Discipline Advisory 
Opinion 98-5, 91-3, 90-14 and American Bar Association Formal Opinion 99-414. 

 
 Discuss the importance of and tips for checking for conflicts at a lawyer’s new firm. 

 
 Discuss the appropriateness of taking with you items that you generated while employed 

with the firm you are departing, including your contact lists, sample pleadings that the 
firm maintains, forms that you produced for the cases you worked on, etc.  

 
 Discuss practical suggestions for notifying your firm that you are leaving.  What are the 

best things to do to maintain the relationship?  What should you avoid doing?   
 
_____________________________________________________________________________________ 
 

RESOURCES 
_____________________________________________________________________________________ 
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OHIO RULES OF PROFESSIONAL CONDUCT 
 

RULE 1.9: DUTIES TO FORMER CLIENTS  
 
(a) Unless the former client gives informed consent, confirmed in writing, a lawyer who has formerly 
represented a client in a matter shall not thereafter represent another person in the same or a 
substantially related matter in which that person’s interests are materially adverse to the interests of 
the former client.  
 
(b) Unless the former client gives informed consent, confirmed in writing, a lawyer shall not 
knowingly represent a person in the same or a substantially related matter in which a firm with which 
the lawyer formerly was associated had previously represented a client where both of the following 
apply:  
 
(1) the interests of the client are materially adverse to that person;  
 
(2) the lawyer had acquired information about the client that is protected by Rules 1.6 and 1.9(c) and 
material to the matter.  
 
(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has 
formerly represented a client in a matter shall not thereafter do either of the following:  
 
(1) use information relating to the representation to the disadvantage of the former client except as 
these rules would permit or require with respect to a client or when the information has become 
generally known;  
 
(2) reveal information relating to the representation except as these rules would permit or require 
with respect to a client.  
 

COMMENTS 
 

**** 
Lawyers Moving Between Firms 

 
[4] When lawyers have been associated within a firm but then end their association, the question 
of whether a lawyer should undertake representation is more complicated. There are several 
competing considerations. First, the client previously represented by the former firm must be 
reasonably assured that the principle of loyalty to the client is not compromised. Second, the rule 
should not be so broadly cast as to preclude other persons from having reasonable choice of legal 
counsel. Third, the rule should not unreasonably hamper lawyers from forming new associations 
and taking on new clients after having left a previous association. In this connection, it should be 
recognized that today many lawyers practice in firms, that many lawyers to some degree limit 
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their practice to one field or another, and that many move from one association to another several 
times in their careers. If the concept of imputation were applied with unqualified rigor, the result 
would be radical curtailment of the opportunity of lawyers to move from one practice setting to 
another and of the opportunity of clients to change counsel. 
 
[5] Division (b) operates to disqualify the lawyer only when the lawyer involved has actual 
knowledge of information protected by Rules 1.6 and 1.9(c). Thus, if a lawyer while with one 
firm acquired no knowledge or information relating to a particular client of the firm, and that 
lawyer later joined another firm, neither the lawyer individually nor the second firm is 
disqualified from representing another client in the same or a related matter even though the 
interests of the two clients conflict. See Rule 1.10(b) for the restrictions on a firm once a lawyer 
has terminated association with the firm. 
 
[6] Application of division (b) depends on a situation's particular facts, aided by inferences, 
deductions, or working presumptions that reasonably may be made about the way in which 
lawyers work together. A lawyer may have general access to files of all clients of a law firm and 
may regularly participate in discussions of their affairs; it should be inferred that such a lawyer in 
fact is privy to all information about all the firm's clients. In contrast, another lawyer may have 
access to the files of only a limited number of clients and participate in discussions of the affairs 
of no other clients; in the absence of information to the contrary, it should be inferred that such a 
lawyer in fact is privy to information about the clients actually served but not those of other 
clients. In such an inquiry, the burden of proof should rest upon the lawyer whose 
disqualification is sought. 
 
[7] Independent of the question of disqualification of a firm, a lawyer changing professional 
association has a continuing duty to preserve confidentiality of information about a client 
formerly represented. See Rules 1.6 and 1.9(c). 
 
[8] Division (c) provides that information acquired by the lawyer in the course of representing a 
client may not subsequently be used or revealed by the lawyer to the disadvantage of the client. 
However, the fact that a lawyer has once served a client does not preclude the lawyer from using 
generally known information about that client when later representing another client. 
 
[9] The provisions of this rule are for the protection of former clients and can be waived if the 
client gives informed consent, which consent must be confirmed in writing under divisions (a) 
and (b). See Rule 1.0(f). With regard to the effectiveness of an advance waiver, see Comment 
[33] to Rule 1.7. With regard to disqualification of a firm with which a lawyer is or was formerly 
associated, see Rule 1.10. 
 
View complete comments at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule1_9  

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule1_9
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RULE 5.6: RESTRICTIONS ON RIGHT TO PRACTICE 
 

A lawyer shall not participate in offering or making either of the following:  
 
(a) a partnership, shareholders, operating, employment, or other similar type of agreement that 
restricts the right of a lawyer to practice after termination of the relationship, except an 
agreement concerning benefits upon retirement;  
(b) an agreement in which a restriction on the lawyer’s right to practice is part of the settlement 
of a claim or controversy.  
 
View comments at 
http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule5_6  

 

http://www.supremecourtofohio.gov/rules/profConduct/profConductRules.pdf#Rule5_6


AMERICAN BAR ASSOCIATION
STANDING COMMITIEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal OpInIon 99-414 September 8, 1999
Ethical ObligatIons When a
Lawyer Changes Firms

A lawyer's ethical obligations upon withdrawal from one [trm to join
another derive from the concepts that clients' interesls must be protected
and that each client has the right to choose the departing lawyer or thejlrm,
or another lawyer to represent him. The departing lawyer and the respol1si·
ble members of her firm who remain must take reasonable measures to
assure that the withdrawal is accomplished without material adverse e./Ject
on the interests of clients with active matteI'S upon which the lawyer cur
rently Is working. The departing lawyer and responsible members ofthe law
finn who remain have an ethical obligation to assure that prompt notice is
given to clients on whose active matters she cup'rently is working. The
departing lawyer and responsible members ofthe law firm who remain also
have ethical obligations to protect client information, jiles, and other client
property. The departing lawyer Is prohibited by ethical rales, and may be
prohibited by other law, from making inRpel'SOll contact prior to her depar
ture with clients with whom she has no family or client-lawyer relationship.
Ajler she has left thejlrm, she may contact anyjlrm client by letter.

When a lawyer ceases to practice at a law firm, both the deparling lawyer
and the responsible members of the firm who remain have ethical responsibil
ities to clients on whose aclive malleI'S the lawyer currently is working to
assure, to the extent reasonably practicable, that their representation is not
adversely affected by the lawyer's departure. In this Opinion, the Committee
addresses obligations under the Model Rules of Professional Conduct that a
lawyer has when she leaves one law firm for another, including the following:
(l) disclosing her pending departnre in a timely fashion to clients for whose
active matters she currently is responsible 01' plays a prineipal role in the cnr
rent delivCly of legal services (sometimes referred to in this Opinion as "cur
rent clients"); (2) assuring that client matters to be transferred with the lawyer

This opinion Is based on Ihe Model Rules of Professional Conduct and. 10 the exlenl Indicated, the
predecessor Model Code of Professional RosponslbJllly of the American Bar As500lalion. The laws,
court rules, regulatfons, codes of professional responsibility and opinions promulgated In Ihe Individ
ual jurJsdlctlons are controlling.

AMERICAN 8AR ASSOCIATION STANDING COMMITTEE ON ETHiCS AND PROFESSIONAL RESPONSI
BILITY, 641 North Fairbanks Courl. 14th Floor, Chicago, Illinois 60611R3314 Telephone (312)968

6300 CHAIR: Donald B. Hilliker, Chicago, IL 0 Lorella C. Argrell, Washington, DC 0 Jackson M.
Bruce. Jr., Milwaukee, WI 0 William B. Dunn, nl'lfroll, MI n .IRMM I!t/. Ourh~m Q ~hd~ !. H:lt:!::::::r:,

AZ 0 Daniel W. Hildebrand, Madison, WI 0 WIlliam H. Jelfress. Jr., Washington, DC CI Bruce Alan
Mann, San Francisco, CA CI M, Peter Mossr, Baltimore, MO 0 CENTER FOR PROFESSIONAL
RESPONSIBILITY: George A. Kuhlman, ethIcs Counsel; Eileen 8. Libby, Associate Ethics Counsel

@1999bythe American Bar AS80clatlon. All rights reserved.
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to her new law firm do not create conflicts of interest in the new firm and can
be competently managed there; (3) protecting client files and property and
assuring that, to the extent reasonably practicable, no client malleI'S are
adversely affected as a result of her withdrawal; (4) avoiding conduct involv
ing dishonesty, fraud, deceit, or misrcpresentation in connection with her
planned withdrawal; and (5) maintaining confidentiality and avoiding con
flicts of interest in her new affiliation respecting client matters remaining in
the lawyer's former film.'

The departing lawyer also must consider legal obligations other than ethics
rules tilat apply to her conduct when changing firms, as well as her fiduciaty
duties owed the former film. The law of agency, partnership, property, con
tracts, and nnfair competition impose obligations that are not addressed
directly by the Model Rules. These obligations may affect the permissible
timing, recipients, and content of communications with clients, and which
files, documents, and other property the departing lawyer lawfully may copy
01' take with her fi'om the firm. Although tile Committee does not advise upon
issues of law beyond the Model Rules, we must take account of other law in
construing the Rules; so must the departing lawyer before determining an
appropriate course ofaction.

Notification to Current Clients Is Required

The impending departure of a lawyer who is responsible for the clienfs
representation or who plays a principal role in the law firm's delivery of legal

I. This Opinion addresses mainly the obligations of the departing lawyer.
Nevertheless, the firm members remaining, and especially those with supervisory
responsibility, have an obligation under the Rules of Professional Conduct, and may
have obligations as well under otber law I to assure to the extent reasonable practicable
that the withdrawal from the firm is accomplished without material adverse effect on
any clients' interests, especially clients all whose active matters the departing lawyer
currently is working. Cf. ABA Informal Opinion 1428 (1979), decided under the for·
mer Model Code of Professional ResponsibiJity, and California Bar Bthics Op. No,
1985-86,1985 WL 57193 '2 (CaI.St.Bar,Comm.Prof.Resp. 1985), both of which
place the responsibility of notifying clients upon the departing lawyer and her finn,
Among remaining firm members' ethical obligations are to make reasonable efforts to
ensure that there are in effect measures: (I> to keep clients infonned pursuant to Rule
tA(b) of the impending departure of a lawyer having substantial responsibility for the
clients' active matters; (2) to make clear to those clients and others for whom the
departing lawyel' has worked and who inquire that the clients may choose to be repre
sented by the departing lawyer, the finn or neither (see RESTATBMBNT (THIRD) OF nm
LAW GOVERNING LAWYEaS § 26 cmt. h (Proposed Official Droft 1998); (3) to assure
that active mattei'S on which the departing lawyer has been working continue to be
m~~~go:'tj by !'em!'l.tn~ng !a'.1l":er~ ','lith competence ~l..d dmgcro.cc P"'~i'::;u;'.t'.t to r......,ks 1,1
and 1.3; and (4) to assure that, upon the firm's withdrawal from representation orany
client, the firm hlkes reasonable steps to protect the client's interests pursuant to Rule
t, 16(d), See infra, n.4 and accompfmying text. This Opinion does not address the issue
ofa division of fees between the departing lawyer Rnd her law firm,
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services cunently in a matter (Le., the lawyer's current clients), is information
that may affect the status ofa client's matter as contemplated by Rule 1.4.2 A
lawyer who is departing one law firm for another has an ethical obligation,
along with responsible members of the law finn who remain, to assure that
those clients are informed that she is leaving the firm. This can be accom
plished by the lawyer herself, the re.ponsible members of the firm, 01' the
lawyer and those members jointly. Because a client has the ultimate right to
select counsel ofhis choice,l information that the lawyer is leaving and where
she will be practicing will a.sist the client in determining whether his legal
work should remain with the law firm, be transferred with the lawyer to her
new firm, or be transferred elsewhere. Accordingly, infOiming the client of
the lawyer's departure in a timely manner is critical to allowing the client to
decide who will represent him.•

Notification ofCurrent Clients I. Not Impermissible Solicitation

Because she has a present profe.sionalreJationship with her current clients,
a departing lawyer docs not violate Model Rule 7.3(a)' by notifying those
clients that she is leaving for a new affiliation. Under Rule 7.3(a), the depart-

2. Rule 1.4 (Communication) states:
(8). A lawyer shall keep a client reasonably informed about the status ofa mat

ter and promptly comply with reasonable requests fol' information.
(b) A lawyer shall explain a matter to the extent reasonably neceSSBr}' to per

mit the client to make informed decisions l'cgsl'ding the representation.
Comment [I) to Rule 1.4 provides that "the client should have sufficient infonna-

tion to participate intelligently in decisions conceming the means by which they
[the objectives ofthe representation] arc to be pursued "

3. Rule 1,16 (Declining Or Terminating Repre.enlation) in paragraph (0)(3) state.
in pertinent palt that a lawyer "shall withdraw from the l"Cprcselltation of a client if ...
the lawyer is discharged." See also Comment [4]; Restatemcnt § 26 cmt h, supm n.l.

4. State ethics opinions also have determined that, under the Model Rules. a
departing lawyer has an ethical duty to infonn current clients that she is leaving the
firm. See, e.g.. Di.trict of Columbia Bar Legal Ethic. Committee Op. No. 273 (1997);
State Bar of Michigan Std. Com. on Prof. and Jud. Ethic. Op. No. RI-224, 1995 WL
68957 (Mich.Prof.Jud.Eth. 1995). See also Rule 1.I6(d), lIifra n.8, The ABA
Committee gave approval under the former Model Code of Professional
Responsibility for a partner or associate who is leaving one finn for another to send an
announcement soon after departure to those clients for whose active, open, and pend
ing matters the lawyer had been directly responsible immediately before resignation.
lufonual Opinions 1457 (1980) and 1466 (1981). The.e opinion. did not, however,
address the question whether the departing lawyer might send notices to Any clients
before rosigning.

5. t-.1fJd~! Rul~ ? .3 (?) ~t~t~:::

A lawyer shall not by in~pcrson or live telephone contact solicit professional
employment from a prospective client with whom the lawyer has no family or prior
professional relationship when a significant motive for the lawyer's doing so is the
lawyer's pecuniary gain.
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ing lawyer is, however, prohibited fi'om making in-person contact with firm
clients with whom she does not have a prior professional 01' family relation
ship. A lawyer does not have a prior professional relationship with a client snf
ficient to permit in-person 01' live telephone solicitation solely by having
worked on a mailer for the client along with other lawyers in a way that
afforded little 01' no direct contact with the client.6 The depalting lawyer nev
eltheless may contact the client through written or oralrccorded communica
tion pursuant to Rule 7.2(a), subject to the limitations in Rules 7.1, 7.3(b), and
7.3(c), at least after the lawyer has departed the firm and joined thc new firm.'

The Committee also is of the opinion that a departing lawyer must, under
Rule 1.16(d),8 take steps to the extent practicable to protect her current
clients' interests. Moreover, the responsible members of the fOlmer firm must
themselves comply with Rule 1.16(d) respecting all clients who select the
departing lawyer to represent them, whether or not they are current clients of
the departing lawyer.9

6. The rationale for the prohibition is that "there is a potential for abuse inherent in
direct in~peJ'son or live telephone contnct by a lawyel' with a prospective client known
to be in need oflegal services," Rule 7.3, Comment [I]. The rationale for the excep
tion is that U[t]here is far less likelihood that n lawyer would engage in abusive prac
tices against an individuRl with whom the lawyer has a prior personal (sic) or profes
!'lional relationship ....n Rule 7.3, Comment [4]. The Committee views the exception
under Rule 1,3(a) to permit in-person solicitation only of those CUITent clients of the
firm with whom the lawyer personally has had sufficient professional conduct to
afford the client an opportunity to judge the professional qualifications of the lawyer
and as not extending beyond the text of the Rule to apply to finn clients with whom
her relationship is solely personal and not professional. See, e.g., N.C. Bar Opinion
200, 1994 WL 899607 (N.C.St.Bar 1994) (lawyer after departure may contact clients
of firm for whom he has been responsible)j Arizona Camm. on Rules of Pmfessional
Conduct Op. No. 91-17 (June 10, 1991) (permissible before departure to notilY elients
with whom he had a personal, professional relationship); Kentucky Bar Opinion E-317
(t987) (permissible before departure to notilY clients whom he pe..onally represented
ofhis impending departure).

7. Lawyers arc permitted, subject to certain limitations, Uta make known their ser4
vices not only through reputation but also through organized information campaigns.
Rule 7,2, Comment [I]. Rule 7.2 permits not only general advcltising, but also target
ed "wl'itten DI'recorded communication."

8. Model Rule J.16(d) states:
Upon tenninnlion of I'epresentation, a lawyer shall take steps to the extent reason

ably practicable to protect a client's interests, such as giving reasonable notice to the
client, allowing time for employment of other counsel. surrendering papers and prop
erty to which the client is entitled and refunding lIny advance payment of fee that has
not been c31'ned. The IRwver mRV retRin mmf'!r~ tp.1Atinu to thp. I"llf"nt to thp pyt..nt .......

~ ~ •• .. u·· .. - - ._- • •• -._ r-'

milled by other law.
9, Ifa current client chooses to remain with the firm or to move with the departing

lawyer to her new firm. the lawyer(s) selected must continue the representation unless
withdrawal is necessary uuder Rule 1.16(8) or pemli,sible under Rule 1.16(b). In the
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A lawyer's duty to inform her Clll1'ent clients of her impending departure is
similar to a lawyer's obligation to infonn clients if the lawyer will be unavail
able to provide legal services to them for an extended period because of major
surgery or an extended vacation. 10 In all of these situations, the clients have a
right to know of the impending absence so that they can make informed deci
sions about futnre representation, even though the lawyer who temporarily
will be unavailable is likely to believe that other lawyers in the firm are fully
capable of handling the clients' matters during her absence.

The Initial Notice Mnst FaIrly Describe the Client'. Alternatives

Any il/ilia/ in-person or written notice informing clients of the departing
lawyer'S new affiliation that is sent befOl'e the lawyer's resigning from the
firm generally shonld conform to the following:

I) the notice should be limited to clients whose active matters the
lawyer has direct professional responsibility at the time of the notice (i.e., the
CUlTent clients);

2) the departing lawyer shonld not urge the client to sever its relationship
with the firm, but may indicate the lawyer's willingness and ability 10 continue
her responsibility for the matters upon which she clllTCntly is working;

3) the departing lawyer must make clear lhat thc client has the ultimate
right to decide who will complete or continue the matters; and

4) the departing lawyer must not disparage the lawyer's former firm. II

Committee's opinion, "other good cause for withdrawal" does not exist under Rule
I. I6(b)(6) soleiy because the clienl's mailer is difficull or time consuming 01' has lillIe
chance of success I so long as no other enumerated predicate for withdrawal exists.

10. CJ. Pa"ananlc v. Yom18ck, i 38 N.J.Supel'. 233, 238, 350 A. 2d 497, 500 (N.J.
1975), ce/'/. dell/ed, 704 N.J. 144,358 A.2d 199 (N.J. 1976) (lawyer has implicit
obligation to infonn clients of failure to act for whatever cause to permit clients to
engage another lawyer).

1I. ABA Informal Opiuion 1457 (1980) found consistent with the Model Code of
Professional Responsibility the timing, content, and choice of recipients ofa form let
ter announcelncnt by a lawyer that he had resigned from a law firm to become a mem
ber of another firm sent usoon after making the change to clients (and only those
clients) for whose active, open, and pending matters he was directly responsible as a
member of the ABC law timl immediately before his resignation." The form letter
slaled that the client had a right to decide how and by whom Ihe pending matters
would be handled and did not mge the client 10 choose the dcpat1ing lawyer over the
firm. In ABA Informal Opinion 1466 (1981), Opinion 1457 was extended to include
associales, assuming the same fact pattern, The Committee there noted it "docs not
determine or advise upon issues of law," but then distinguished the facts presenled to
the Commiltee from the facts showu iu Adler v. Epstein, 393 A.2d 1175 (Pa. 1978),
cert, denied. 442 U.S. 907 (1979) (rieplIrtine ernllfl nfA~~nr.iR;t~'!' t::'~jl)h1ed f!'lJ!n ~~ti ...e

Iy soliciting clients of old firm as purt ofpre~departure efforts to borrow money on the
basis of the clients). Today we reject any implication of Informal Opinions 1457 01'

1466 that the noti()cs to ()lment clients and discussions as a matter of ethics must await
deparhlrc from the firm,
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The Departing Lawyer Should Provide Addltloual Information

In order to provide each CUiTent client with the infonnation needed to make
a choice of counsel, the departing lawyer also may inform the client whether
she will be able to continue the representation at her new law firm. l2 If the
elient requests further information about the departing lawyer's new firm, the
lawyer should provide whatever is reasonably necessary to assist the client in
making an informed decision about future reprcselllation, including, for
example, billing rates and a description of the resomces available at the new
firm to handle the client maller. 13 The departing lawyer nevertheless must
continue to make clear in these discussions that the client has the right to
choose whether the firm, the departing lawyer and her new firm, 01' some
other lawyer will continue the representation.

Joint Notlflcatlon By the Lawyer and the Firm Is Preferred

Far the better course to protect clients' interests is for the departing lawyer
and her law firm to give joint noticc of the lawyer's impending departure to
all clients for whom the lawyer has performed significant professional ser
vices while at the firm, 01' at least notice to the current clients. I<

12. The deporting lawyer must ensure that her new firm would have no disqualifying
conflict of interest in representing the client in a matter under Rule 1.7. or other Rules,
and has the competence to undertake the representation. In order to do so, she may need
to disclose to the new firm certain limited information relating to this representation.
When discussing an association with 8110111cl' firm, the departing lawyer also must be
mindful of potentially disqualifying conflicts of interest in her old firm if the new firm
clm-eotly represents any client with interests adverso to a client of the old firm. Should
such a client be identified, the departing lawyer may need to be screened within the old
firm no later than the commencement of serious discussions with the new firm, See
ABA Formal Opinion 96·400. Lastly, the departing lawyer also might find that her work
ill hor former fll'm wouldl upon her arrival at the new firm, create a conflict of interest
under Rule 1.9 with one of her new firm's clients requiring the creation of a scrcen that,
subject to the affected clients' consents in most judsdicliol1s l would avoid imputation of
her individual conflict of interest to her new film Wlder Model Rule 1.10(a).

13. In this respect, we agree with D.C. Bar Legal Ethics Opinion 273
(1997)."Ethical Considerations of Lawyers Moving From One Private Firm to
Another."

14. Cal. Bar Ethies Op. No. 1985-86, 1985 WL 57193 at *2, ."'pra, n.I, interprets
the California Rule to require both the departing lawyer and the law fil'm to provide
tair and adequate notice of the withdrawal to the client sufficient to allow a client an
opportunity to make an informed choice of coullsel) and states that, where practical,
the notice should be made jointly. ABA Informal Opinion 1428 (1979) suggested that,
under the Model Code, both the departing lawyer and the law firm had an obligation to
Rive the client "the choice as to whether or not the clie:nt wishe:q th~ fhm to ('('It!t!'m~~

handling the matter or whether the client wishes to choose another lawyer or legal ser
vices finn." See alsa Cleveland Bar Opinion 89·5 (under the Model Code, either the
departing lawyer or the law finn must give due notice to those clients of the former
firm for whose active, open, and pending matters the lawyer is directly responsible),
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Unfortunately, this is not always feasible when the departure is not amicable.
In some instances, the lawyer's mere notice to the firm might prompt her
immediate termination. When the departing lawyer reasonably anticipates that
the firm will not cooperate on providing such a joint notice, she herself must
provide notice to those clients for whose active matters she currently is
responsible 01' plays a principal rolc in the delivery of legal selvices, in the
manner described above, and preferably should confirm the conversations in
writing so as to memorialize the details of the communication and her com
pliance with Model Rules 7.3 and 7.1. 15

Law Other Than the Model Rules Applies to the Departure

In addition to satisfYing her ethical obligations, the departing lawyer also
must recognize the requirements of other principles of law as she prepares to
leave, especially if she notifies her cun'ent clients before telling her firm she
is leaving. For example, the departing lawyer may avoid charges of engaging
in unfair competition and appropriation of trade secrets if she does not use
any client lists 01' other proprietary infOlmation in advising clients of her new
association, but uses instead only publicly available infonnation and what she
personslly knows about the clients' mallers. 16

Charges of breach of fiduciary and other duties owed the fOlmer firm also
might be avoided if the departing lawyer and her new finn go no further than
the pemlissible conduct noted in Graubard Mollen v. Moskovltz17 and avoid

15, The responsible members oflhe law firm must not take actions that frustrate the
departing lawyer's current clients' right to choose their counsel under Rule 1.16(a)
and Comment [4] by denying access to the clients' tiles or otherwise. To do so may
violate the responsible members' ethical obligations under Rules 1.16(d) and 5.1.

16. See, e.g., Siegel v. Arter & Hadden, 85 Ohio St. 3d 171, 707 N.E.2d 853 (Oho.
Stlp. Ct. 1999) (unresolved fact issues precluded sUlnm81Y judgment 011 unfair competi·
tion and trade secret counts because of departing lawyer's use of client list with names,
addresses, telephone numbers and nlatlers and fee information, despite notice to firm
before notice to elienls). See also Shein v. Myers, 394 Pa. Snper. 549, 552, 576 A.2d
985,986 (pa. 1990), appeal denied, 533 Pa. 600, 617 A.2d 1214 (Pa. 1991) ("bresk·
Rwayll lawyers tortiously interfered with contract between their former finn Bnd its
clients by taking 400 client files. making scurrilous statements about the finn, and send
ing Jnisleading letters to firm clients). In a joint opinion. the Pennsylvania and
Philadelphia Bars warned that notice to clients before advising the firm of her intended
departure "lnay be construed as an attempt to lure clients away in violation of the
lawyer's fiduciary duties to the firm, 01' 8S tortious interference with the firm's relation
ships with its clients." Pa, Bat, Ass'n Camm. on Legal Ethics and Prof. Resp. Joint Op.
No. 99-100, 1999 WL 239079 *2. (pa.Bar.Assn.Comm.Leg.Eth.Prof.Resp.1999). The
Committee also noted that tho "pmdent approach" is for the departing lawyer 110t to noti
fy hel' clients before arlvis;ine lhp, firm nfllf~rll'tp~tj(l!,! r(l !~!!ye-!a jain ~ncther firm. Id.

17.86 N.Y.2d 112, 653 N.E.2d 1179 (1995). The Court staled that a departing
lawyer's efforts to locale alternative space and affiliations would not violate his fidu
ciary duties to his finn because those actions obviously require confidentiality. Also,
informing timl clients with whom the departing lawyer has a prior professional rela-
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the conduct the court found actionable, such as secretly attempting to lure
firm clients to the new firm (even when the departing lawyer originated and
had principal responsibility for the clients' matters) and lying to clients about
their right to remain with the old firm and to partners about tlle lawyer's plans
to leave. Althongh that case involved civil litigation, other courts have
Imposed discipline on lawyers for similar condnct because it involved dishon
esty, fraud, deceit, or misrepresentation in violation of Rule 8.4(C).IS

Entitlement to Files, Documents, aud Other Property Depends on
The Model Rules and Other Law

A lawyer moving to a new firm also may wish to take with her files and
other documents such as research memoranda, pleadings, and fonns. To tlte
extent that these documents were prepared by tlte lawyer and are considered
the lawyer's property or are in the public domain, she may take copies with
her. Otherwise, the lawyer may have to obtain the firm's consent to do so.

The Committee is of the opinion that) absent special circumstances, the
lawyer does not violate any Model Rule by taking with her copies of doc
ments that she herself has created for general use in her practice. However, as
with the use ofclicntlists, thc qucstion ofwhethcr a lawyer may take with her
continuing legal education materials, practice fOllns, or computer files she has
created turns on principles of property law and trade secret law. For example,
the outcome might depend on who prepared the material and the measures
employed by the law firm to retain title or otlterwlse to protect it from exter·
nal use or from taking by departing lawyers.

Client files and clicnt property must be retained or transferred in accor·
dance with the client's direction. I. A depalting lawyer who is not continning

tiollship about his impending withdrawal nnd reminding them of their right to retain
counsel of their choice is permissible. ld. at 1183. A departing lawyer should, of
course, consult aU case law applicable in the practice jurisdiction.

18. See. e.g.. In the MOlter of Cupples, 979 S.W.2d 932, 935 (Mo. 1998); III r.
Cupples, 952 S.W.2d 226, 236-37 (Mo. 1997) (in sepa1'ale disciplinury proceedings
involving a lawyer in connection with his departure fmm two different law firms, the
court held that the lawyer's conduct j which included secreting client files as he pre
pared to withdraw from a firm, removing tiles without client consent, failing to inform
client of c1umge in nature of the representation, and other actions constihded conduct
involving dishonesty, fraud. deceit, or misrepresentation in violation of Missouri's
counterpult to Model Rule 8.4(c». See also In r. Smith, 853 P.2d 449, 453 (Or. 1992)
(Before leaving law firm, lawyer met with new clients in his office, had them sign
retainer agreements with him, and took files from the office. In imposing a foul' (4)
month suspension from practice of law, the Court stated that "[a]lthough there is no
explicit rule reQuirinR lawyers to be candid and fair with their partners or p,mploY~l1i:;

such on obligulion is implicit In lhe prohibition of DR 1·102(A)(3) uguinst dishonesty,
fraud, deceit, or misrepresentation.").

t9. See Model Rule l.t6(d), supra, n.8. Pending client instructions, client property
must be held in accordance with Model Rule 1.15.
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the representation may, neverlheless, retain copies of client documents relat
ing to her representation of fOlmer clients, but must reasonably ensure that the
confidential client information they contain is protected in accordance with
Model Rules 1.6 and 1.9.

Conclusion

Both the lawyer who is tenninating her association with a law film 10 join
another and Ihe responsible members of the firm who remain have ethical
obligations to clients for whom Ihe departing lawyer is providing legal ser
vices. These ethical obligations include promptly giving notice of the
lawyer's impending departure to Ihose cun'Cnt clients on whose malleI'S she
actively is working.

The lawyer does not violate any Model Rule in notifYing the cun'ent clients
of her impending departure by in-person or live telephone contact before
advising the finn ofher intentions to resign, so long as the lawyer also advis
es the client of the client's right to choose counsel and does not disparage her
law firm or engage in conduct thaI involves dishonesty, fraud, deceit, 01' mis
representation. After her departure, she also may send wrillen notice of her
new affiliation to any firm clients rcgardless of whether she has a family 01'

prior professionalrclationship with them.
Before preparing 10 leave one finn for another, the departing lawyer should

inform herself of applicable law other than the Model Rules, including the
law of fiduciaries, property and unfair compelition. She also should take care
to act lawfully in taking or utilizing the finn's information or other property.


