QUESTION 1

John Dehit is a certified public accountant and sole proprietor of Debit
Accounting Services. At onetime, Debit had a number of clients. However, five years
ago, Debit was retained by Mr. Smith, the president of XY Z Corporation, for accounting
services and business planning consultation. Mr. Smith found Debit’s services S0
vauable he directed an increasing amount of work to him.

Dehit, finding this relaionship profitable, gradudly dropped dl of his other
clients and closed his own office. He began spending more and more of hiswork day at
XYZ's offices 0 that he would be available to recaive ingtructions from Mr. Smith. The
daff accountants at XY Z recognized that Debit was becoming the most important
finandd figure a the company; they eventualy began to regard him as their supervisor.
Dehit assumed a managerid role with the staff, and became entrusted with hiring,
training, disciplining, and firing accounting personnd a XYZ. At dl times, however,
XYZ pad for Dehit’s services through checks made out to “ Debit Accounting Services.”
Debit at no time gppeared as an employee on the records of XY Z, and he was not listed
on any organizationa chart of managers of the company.

Mr. Smith became aware several years ago that Debit had a drinking problem. In
fact, ayear ago XY Z pad for Debit to undergo a month-long rehabilitation program. A
month ago, Mr. Smith began to suspect Debit had resumed drinking, but he has not
confronted him about it.

Last week, Dehit was negotiating a contract with ABC Manufacturing on behalf
of XYZ. The negotiators were meeting over dinner in acrowded restaurant when Debit
became irritated with the negotiator for ABC. Debit loudly called the negotiator for ABC
a“moron” and a“thief” and questioned the legitimacy of his ancedry.

Y esterday, Debit visited his favorite bar after work. After consuming a number of
drinks, he was preparing to leave when a new staff accountant from XY Z entered the bar.
Dehit went up to her, made some sexudly suggestive comments, and kissed and fondled
her before she could disengage hersdlf.

At noon today, Debit |eft work to go to lunch and to deposit XY Z's morning
receipts in the bank, as was his cusom. He went to lunch where he proceeded to
consume the proverbid three-martini lunch. Then he went to the bank, and on hisway
back to work he ran astop sign, hit another car, and serioudy injured the occupants.

This afternoon, Mr. Smith had three unwelcome visitors. An atorney
representing the negotiator for ABC Manufacturing informed Mr. Smith that XY Z was
being sued for dander due to the improvident remarks Debit made at dinner last week.
The young femde staff accountant who had encountered Debit in the bar told Mr. Smith
shewas suing XYZ on acivil dam for battery. Findly, alawyer representing victims of
the car crash met with Mr. Smith and informed him that he was filing a mgor persond
injury suit and naming XY Z as a defendant.



You are generd counsdl of XYZ. Please answer the following questions:
1 What is the nature of the business relationship between XY Z and Debit?

2. Assuming that a court would find Debit to be XY Z's employee, would
XYZ beliable to the negotiator for ABC, the young femae accountant, and/or the victims
of the car crash for Debit’ s tortious conduct?

Please explain your answers.



QUESTION 2

John Degr is afarmer who lives and maintains his equipment in the northwestern
part of Lucas County, Ohio, adthough hisfidds are dl located in Wood County, Ohio.
John needed money to finance his farming operations, so he borrowed $100,000 from the
Security Bank of Bowling Green, Ohio (“Security Bank™). Security Bank intended to
require John to Sgn two security agreements at closing identifying certain specific
collatera to secure the $100,000 note. Security Agreement A specificdly referred to
equipment located at John's barn in Lucas County, growing crops, dl of hisinventory,
and proceeds thereof. Security Agreement B identified arare art collection that John
maintained a his brother’ s home in Adrian, Michigan, and atruck that John kept in a
garage in Fulton County, Ohio.

The closing on the loan occurred on April 1, 1998. Through oversight at the
closing on the loan, John signed only Security Agreement B and never signed Security
Agreement A. Immediatdy after closing, Security Bank filed a properly executed
financing statement on the art collection in the appropriate UCC public filing officesin
Michigan. It dso filed aproperly executed financing statement, covering the equipment
located in Lucas County and the crops, with the Recorder’ s Office of Lucas County and
the Ohio Secretary of State. The truck was titled pursuant to a properly issued Ohio
motor vehicle certificate of title, which certificate showed the “ Security Bank” lien.

Six months later, in October of 1998, John moved the art collection to hisuncle's
house in Defiance County, Ohio. At the same time, he borrowed $50,000 from afriend,
Harry. He sgned a security agreement that gave Harry a security interest inthe
equipment in John's barn, the growing crops, and the art collection now located in
Defiance County, and the truck located in Fulton County. Harry’s lawyer immediately
filed properly executed financing statements covering dl of the collaterd in dl of the
proper filing officesin Lucas, Fulton, and Defiance Counties and with the Ohio Secretary
of State.

One month later, Security Bank became aware of Harry’ s lien and dso then
redlized, for thefirst time, that John had not sgned Security Agreement A. Security
Bank immediately got John to sign Security Agreement A on November 10, 1998.

John theresfter defaulted on his obligation to Security Bank and Harry, and both
have clamed al of the collatera pursuant to the provisons of the Uniform Commercid
Code as adopted in Ohio.

Do Security Bank’ s security interests take priority over Harry in any of the
following:

(8 the equipment in John's barn;
(b) the crops,

(¢) the art collection;



(d) the truck.

Explain your answer fully.



QUESTION 3

Youarealaw derk to Judge Holmes of the United States District Court, Northern
Didrict of New State. Prior to any pretrid conference, Judge Holmes requires his law
clerksto prepare a short memorandum to familiarize the judge on the likely issues and
arguments to be raised in the case. Judge Holmes has assigned to you the following two
Cases.

1. Cardozo et al. v. Frankfurter

Last year, the Generd Assembly of New State amended its public assstance
benefits legidation. The new legidation requires that afamily arriving in New State
from another sate shdl, during their first year of bona fide resdency, receive as cash
benefits the lesser of: 1) the leve of benefits available to smilarly Stuated New State
residents of twelve months or more; or 2) the leve the family would have been digible to
receivein their prior state had they not moved to New State.

New State grants larger cash benefits to its welfare recipients than al of its
neighboring states. In the five years prior to the enactment of the amendments reforming
the public assstance program, New State experienced a 20% increase in its population.
Nearly haf of these new residents were ethnic minorities of Bor descent that came from
neighboring states, which had lower cash benefits for welfare recipients than New State.
When the reforms passed, 30% of the total population on public assstance in New State
was of Bor descent.

In passing the legidation, the New State Generd Assembly stated that the primary
purpose of the legidation was to prevent New State from becoming a“welfare magnet”
and to encourage “work and salf sufficiency over dependency.”

Edward Cardozo and his family moved from Old State, a state that borders on
New State, and established resdency in New State after the welfare reforms were
enacted. Within their first year of resdency, Edward logt hisjob. The Cardozos applied
for public assstance benefits and qudified for $300 per month in cash benefits, the
amount they would have received in Old State. Had the Cardozos lived in New State for
at least one year, they would have been entitled to $800 per month.

The Cardozos filed a complaint against Frankfurter, the Secretary of New State's
Department of Public Wefare, chalenging the new legidation on equa protection
grounds. Identify the arguments that the Cardozos and Frankfurter are likely to make, the
goplicable criteriathe court should utilize in its review, how the court should rule, and the
reasons for your opinion. Assume that the proper parties have been named.

2. Brandeis et al. v. Powell et. al.

On January 3, 1992, Brandeis pleaded guilty to and was convicted of felony
possession of cocaine. After completing his one-year sentence, Brandeis turned anew
leaf. He has been drug free for seven years, has obtained his undergraduate degree in



business adminigtration, and recently decided to go into business for himsdf. To that
end, he purchased a successful used car sdleslot in downtown Warren, New State.

In order to operate the used car sales|ot, Brandeis needed and applied for a used
motor vehicle deder’slicense. The Bureau of Motor Vehicles denied his application
based upon a 1990 statute that prohibits persons convicted of afelony from obtaining a
license to sall motor vehiclesfor aperiod of 10 years after the date of the felony
conviction. According to the New State General Assembly, the purpose of the statute
was to “protect the public from dishonest and unscrupulous used car dedlers.”

Brandeis has filed a complaint againgt Powell, the Registrar of the Bureau of
Motor Vehicles, chalenging the statute on equa protection grounds. Identify the
arguments that Brandeis and Powel| are likely to make, the gpplicable criteria the court
should utilize in its review, how the court should rule, and the reasons for your opinion.
Assume that the proper parties have been named.



QUESTION 4

Stanley and Oliver Kay were subpoenaed to appear before afedera grand jury to
testify about their knowledge of a matter being investigated by the United States
Attorney. They decided to consult alawyer about their legd rights to determine what
each of them should do. Stanley and Oliver made an gppointment with their friend,
Attorney Scott, who had just begun the practice of law.

Inajoint interview of Stanley and Oliver, Stanley told Attorney Scott that severd
of their friends had been questioned by the same grand jury. Stanley disclosed the names
of hisfriends who had been travelling to Horida and returning home with “ packages’
they ddivered to awoman named Rose. Rose gave them money for travel and expenses
before each trip, and she paid them an additiona $2,500 upon delivery of each package.
Rosie offered Stanley the same ded hisfriends had. Stanley told Attorney Scott that he
began to redize that his ded was just too good to be true, and Stanley suspected the
packages he picked up in Florida contained cocaine. When Stanley told Rosie that he
wanted to quit working for her, she told him he had to make one more delivery or he
would be sorry. Stanley asked Attorney Scott for his advice on whether he should make
this“onelast trip.”

Oliver told Attorney Scott he didn’t know anything about the Stuation Stanley
described. Oliver said that he didn’t know why he was subpoenaed, except for the fact
that he hangs around with some of the guys Stanley said worked for Rogie.

Attorney Scott told Stanley and Oliver that he was a new lawyer, that he wanted
time to research the law, and that he would get back to them about their Stuationin a
couple of days. After Stanley and Oliver left, Attorney Scott went into the office of his
asociate, Green, and told Attorney Green about the entire interview. Attorney Green
told Scott that Stanley may have some criminal exposure for conspiracy to distribute
cocaineand for possession and distribution of cocaine. Attorney Green advised that
Stanley probably should not testify before the grand jury, and that Stanley would need a
lawyer to represent him on the subpoena. Attorney Green dso advised that because
Oliver was not involved, Oliver probably should testify before the grand jury.

Attorney Scott telephoned hisfriend, Attorney Fields, to ask hisopinion. During
their conversation, Attorney Scott told Attorney Fields about Stanley and Oliver and what
both had told him. Fields agreed with Green’s opinion.

The next morning Attorney Scott explained Stanley and Oliver’s case to his
secretary and ingructed her to arrange an appointment with them later that afternoon. At
the appointment, Stanley and Oliver learned that Attorney Scott had talked with Attorney
Green and Attorney Fields about Stanley and Oliver and what each had told Scott.
Stanley became angry that Attorney Scott was discussing his business with other people,
and stormed out of the office “to file agrievance’ againgt Attorney Scott. Oliver
remained and made arrangements to hire Attorney Scott to represent him since he was not
offended by Attorney Scott’s conduct.



After Oliver |eft, Attorney Scott caled his wife and told her the whole story about
Stanley’ s case, and that Stanley was filing a grievance againg him for talking to others
about Stanley and what he told Attorney Scott.

Identify the ethica issues presented and give your opinion whether Attorney
Scott’ s actions have violated the Code of Professona Responsbility. Explain fully.



QUESTION 5
l.

Robert Dry’s 25-acre horse farm is located in Wetflats. Mr. Dry’s only source of
water istwo wells located right next to hisfarm house. The wells are fed by underground
or percolating waters.

Mr. Needmore owns and operates Greenacre, a 50-acre limestone quarry located
adjacent to Mr. Dry’sfarm. In the conduct of his business of quarrying, Mr. Needmore
caused the leve of the water table underlying Mr. Dry’s land to drop, thereby affecting
the quality and quantity of hiswell water. In fact, the quarrying has resulted in the
dewatering and pollution of the wells, and the well water is now unusable for any
purpose. Asaresult, Mr. Dry must purchase water and have it trucked to his farm.

Mr. Dry has discussed the problem with Mr. Needmore. Mr. Needmore refused
to discontinue operations. He informed Mr. Dry that his beef iswith mother nature and
not with him. He stated that he is not responsible and, therefore, refuses to compensate
Mr. Dry for any of hislosses or expenses.

Mr. Dry has cometo you for advice. He wantsto take legd action against Mr.
Needmore.

Andyze and explain the issues and applicable rules of law, the remedies available
to Mr. Dry, the likely outcome of any suit that he may file, and indicate the nature of the
damages, if any, that he might recover.

Messs. Hilltop, Middlestop, and Bottom own homes right next to one another in
Sunny Township. Mr. Hilltop livesto the north of Mr. Middlestop. Mr. Bottom lives to
the south of Messrs. Hilltop and Middlestop.

Sunny has been less than sunny lately. In fact, the skies have been cloudy
because it hasrained for 17 consecutive days. The ground has become so water-logged
that the rain has accumulated in puddies exceeding 2 and 3 feet in places around and
about the homes of Messrs. Hilltop and Middlestop. Unfortunately, the runoff of the
water naturdly flows downward from the homes of Messrs. Hilltop and Middlestop and
accumulates in puddles a depths of 8 and 9 feet around the home of Mr. Bottom.

Mr. Bottom has had dl the rain that he can take. Tired of being flooded, he
ordered 300 sandbags and placed them around his home to curtail the flow of water from
the direction of the homes of Messrs. Hilltop and Middlestop. Mr. Bottom'’ s plan
worked. He semmed the flow of water toward his home and successfully diverted the
water back toward the homes of Messrs. Hilltop and Middlestop. Puddles a depths of 8
and 9 feet are now accumulating around the homes of Messrs. Hilltop and Middlestop.
Now, they are experiencing flooding only because of Mr. Bottom’s sandbags.



Mr. Bottom has ignored the repeated requests of Messrs. Hilltop and Middlestop
that he remove the sandbags. Frustrated, Messrs. Hilltop and Middlestop have come to

you for advice. They ask:

(@D} Is Mr. Bottom entitled to maintain his sandbags even if it causesthe
flooding of the homes of Messrs. Hilltop and Middlestop?

2 What corrective measures, if any, can Mess's. Hilltop and Middlestop
take?

Explan thelegd basisfor your answers and discuss dl gpplicable rules of law.
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QUESTION 6

Sick Sedgehammer, avery successful commercid rea estate developer in the
city of Paved Paradise, was excited about his plans to knock down the old town hdl to
build another new retail strip mdl. In his search for tenants, he met Md and Mabel
Hambone who were looking for space to open their new diner and take-out restaurant.
The Hambones were new immigrants to the United States, barely spoke English, and had
never owned arestaurant.

The Hambones trusted Sick because he had so much experience building and
leasing gpace to restaurants, and Slick had the only available space in town for anew
restaurant. The one thing the Hambones knew they wanted in their lease was aredtriction
prohibiting any other restaurant from leasing space in the same mall. Slick agreed to the
restriction and stated, “I have standard |ease agreement forms al ready to go, and it will
make things easier to use my documents.” He proceeded to complete the lease form with
aclause that stated he “would not lease space in the mall to any other restaurant.”

Sick’s gandard lease form included many one-sded clauses favoring the lessor,
including very onerous percentage rent payments based on the monthly income of the
restaurant. The lease dso provided that, dthough Slick was responsible for interna and
externa maintenance of the premises, the Hambones waived any recourse againgt, and
would indemnify Slick for, his negligence should any dameges or injuries occur. The
Hambones were anxious to be located in Slick’s new mall and readily executed the lease
without redlly understanding the terms.

Slick, however, had a dilemma when he was approached by Chester Cheesecake a
few weeks later to lease space in the mdl for one of Chester’s very successtul
delicatessens. Chester’s place was primarily take-out food, but it would have afew tables
on the sdewalk and by the counter in case any of the customers wanted to eat on the
premises. Although Slick knew the Hambones meant to prohibit any other places from
sdling food for consumption a the mall, Sick thought he could successfully argue that
Chester’ s place was not a“restaurant.”  Slick then signed a lease with Chedter.

As expected, Chester’ s new deli was a popular place with customers streaming in
al hours of the day and night. Business a the Hambones' diner was suffering, and they
were barely making enough to pay their suppliers and employees. It soon became clear
that the percentage rental payments were so severe that any profits they made would be
owed to Slick. They could never make any money under their current lease agreement,
no matter how successful they were.

To make matters worse, the glass sgn hanging over the door to their restaurant
had falen down afew weeks earlier, serioudy injuring one of their customers. Slick had
negligently chosen the wrong size bolt to hang the sign, despite local building codes that
st pecific requirements for fastening and hanging sgns. When the Hambones
approached Slick about the lawsuit filed by their customer for injuries, Slick pointed
them to the clause in the lease agreement where they waived any recourse againgt Slick

for his negligence.

11



The Hambones have decided to file alawsuit againg Slick in connection with
their lease agreement. Discussfully their potentid contract claims, and the likely
outcomes of each.

12



QUESTION 7

Wilmaand her husband, Henry, and their children had been a hgppy family until
the day Wilma negligently ran her automobile into the car driven by Driver. The accident
caused injuries to both Wilmaand Driver. The injuries rendered Wilma unable to return
to her job. She wasin congtant pain, and she became a chronic complainer.

Wilma had aways relied upon Herry for dl financid matters, and his decisons
had resulted in a substantial accumulation of assets. Fearing that Driver would sue and
that their liability insurance might not be sufficient to cover dl damages, Henry
convinced Wilmarto transfer her interest in the marital residence on Hill Street to him.
He promised her that when the threet of litigation was over, he would transfer it back to
her.

As months passed, Henry got tired of listening to his wife' s complaints about her
aches and pains, and he sought solace with his sympathetic neighbor, Gloria. Henry
decided to leave Wilma and he found a modest house on Dale Street to buy. He
discussed with Gloria that he wanted to buy the Dale Street property with funds hiswife
did not know he had. He proposed putting the property in Gloria’ s namein order to
conced it from Wilma. Gloria agreed that if he did so, she would transfer the property
back to Henry after he obtained adivorce. He bought the home and ingtructed the closing
agent to put the deed in Gloria s name.

Henry persuaded Wilmathat the marriage was over and that they should get a
dissolution. In their separation agreement, provisions were made for spousa support for
Wilmaand child support for the children. In addition, Henry agreed in the separation
agreement to name Wilma and the children as beneficiaries on his existing $100,000 life
insurance policy aslong as he had an obligation for spousd and child support.

Driver sued Wilma, and Wilma s automobile ligbility insurance company settled
the suit within the policy limits. Wilmathen asked Henry to convey her interest in the
Hill Street residence back to her. He refused.

Wilmafiled alawsuit againg Henry to set asde her deed to him, and for partition
(Suit 1).

Henry prepared a deed for Gloriato sign in order to convey the Dale Street house
to him. Redizing that Henry was not going to marry her, Gloria refused to sgn the deed
and filed an eviction action againgt Henry. Henry counterclaimed and demanded an order
finding the Dale Street property to be his (Suit 2).

While these cases were pending, Henry died and Wilma discovered that Henry
had changed the beneficiary of the life insurance palicy to his brother, Bob. Wilma sued
the life insurance company, Henry’ s estate, and Bob for the life insurance proceeds (Suit
3).

13



The adminigtrator of Henry’ s estate was properly substituted for Henry in Suits 1
and 2.

Assume dl facts given above can be shown by admissible evidence.
Discuss.

1. Each party’ s arguments in Wilma s suit againg the adminigtrator.
2. Each party’ s arguments in the adminigtrator’ s suit againgt Gloria
3. Wilma s arguments for the insurance proceeds.

Who should recover what?

14



QUESTION 8

Smith isalaw professor at the loca univeraty. Typicdly, he teechesfirs year
contracts and torts. Smith is regarded as a notorioudy chalenging exam writer and
grader. Asan example, on one recent contracts exam, Smith instead wrote the fact
pattern asatort. Smith later explained that he did so “just to see the gpplicants swest.”

Following one exam, a disgruntled student filed a complaint against Smith with
the law school’ s academic affairs office aleging that Smith’s question and grading were
unfair. In honoring its generd obligation to promote fairness, the law school appointed
an independent investigator to look into the clams. The investigation uncovered various
unrelated and unexpected mattersthat led to acrimind referrd to the loca prosecuting
atorney. Ultimately, an indictment dleging obstruction of justice and perjury was
returned againgt Smith. The obstruction charge related to Smith's destruction of his
question’s answer key after it had been subpoenaed by the county grand jury. Smith
clamed he accidentally shredded the document thinking it was something else. The
perjury charge related to Smith’s denia under oath before the same grand jury that he had
destroyed the answer key intentionaly.

The prosecutor wishes to introduce the following evidence at trid againgt Smith.
For purposes of this entire question, you may assume these facts are undisputed.

l. Severd persons are willing to testify that Smith is not well regarded in
ether the legd or non-lega community, and that he has a generd
reputation as abully and aliar. On the advice of his attorney, Smith does
not testify & hisown trid. (A) Isany of thistestimony admissble? (B) Is
there any difference if Smith fird testifiesin his own defenss? Explain dl
ansversfully.

. On aprior occasion when Smith was investigated for aleged unfair
grading, he claimed to have “accidentaly” shredded that answer key as
well. Isthisevidence admissble? Explan fully.

[I. Smith’ sformer attorney is subpoenaed by the prosecutor to tetify
concerning a confesson by Smith to the former attorney. Consstent with
that attorney’ s practice, the confession was contemporaneoudy transcribed
by the attorney’ s secretary.

(A)  Can Smith'sformer atorney be compelled to testify?

(B) Isthereany differenceif the confesson took place in the presence of an
unknown third person while dl three sat together in asaunaat aloca
hedth dub? Explan dl ansversfully.
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QUESTION 9

On the evening of November 13, 1998, loca police found six members of a
family murdered in their home in the community of Utopia, Ohio. Two days later, the
police arrested a suspect whom they believed committed the killings.

At apress conference, the police released the name of the suspect to the media
The killingsimmediately attracted widespread news coverage by locd, regiona, and
national newspapers and radio and televison gtations. News accounts heavily reported
that the suspect had numerous felony convictions. The suspect was subsequently indicted
on Sx counts of aggravated murder with desth-pendty specifications.

Prior to trid, the prosecution filed amation that the trid should be closed to the
public due to the extensve publicity surrounding the killings. Over the defense counsd’s
objection, the trid court granted the motion for closure citing the necessity of fairness.

During jury sdection, the members of the panel, despite reservations concerning
defendant’ sinnocence, said thet they fdlt they could befair. Thetrid judge did not
conduct any further inquiry of the jurors, nor did the judge dlow counsd theright to
question the panel. Defense counsel, by motion, requested that the entire jury panel be
removed. Thetrid judge denied the mation.

Trial commenced on December 13, 1998. During the noon recess, a TV reporter
interviewed the trid judge. Severd jurors, standing nearby, watched the live broadcast.
Thetrid judge was asked whether there existed a possibility that the defendant could be
acquitted. The judge replied:

In my opinion, thet guy doesn't have a
showbdl’s chancein hdl to besat thisrap. No
oneisgoing to believe hisdibi.

Defense counsd, having witnessed the interview, immediately moved for a
midrid. The motion wasdenied. Thetrid judge ruled his comments were harmless
since the jury done considers guilt or innocence. The prosecution was concerned about
the interview and began “ pleabargain” negotiations. The prosecution offered to remove
the death-penalty specificationsiif the defendant pled guilty to the killings. Defense
counsd pressured hisclient by stating, “Take the plea. The cards are stacked against you.
No oneisgoing to believe you.” Defendant reluctantly agreed.

16



The entire record of the guilty plea proceeding is asfollows:
THE COURT:
“Son, it'sin your best interest that you' re admitting the
killings or otherwise you're going to fry. | find you guilty.
Sheriff, send this snake to the pen.”

Following sentencing, you were retained as attorney for the defendant. Y ou have
filed your appeal. At ord argument, the appellate pand asks the following questions:

@ Wasthetrid court’s ruling in granting the prosecution’ s motion for
closure condtitutionaly permissble?

2 Wasthetrid court’s ruling denying the motion for remova of the jury
panel proper?

3 Was the defendant’ s motion for migtria properly overruled?
4 Was the guilty pleavdid?

Please explain your answersin detall.
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QUESTION 10

Paul and Paula Plains have lived in Defiance, Ohio ever since they
purchased their home in 1980 for $80,000.

In 1992, with proper governmenta permits, Defiance City Council congtructed a
waste water trestment plant on its own property dmost next to the Plains property. The
Mainsfirs noticed an awful odor from the plant in 1994. The odor was particularly bad
when the weather was hot and humid. The condition of the plant became “deplorable,”
according to 21997 E.P.A. report, which found that its operations violated numerous
bacteria and suspended solids regulations. One of the plant’ s catch basins had been idle
for the last four years and had become septic, emitting gas which caused noxious odors.

Complaints to the City by the Plains did no good until the 1997 E.P.A. citations,
but the City then agpologized for its neglect and began to remedy the violations. The
Pains hired an environmenta engineer, who conducted extensve air chemical testing on
their property. The engineer could not discern any particulate deposits or residue matter
on Plains property from the water plant, though she found transent and recurrent air
circuation pollution on the property. No other source was identified to explain this odor
problem.

In 1998, the Plains listed their home for sale at $60,000, but every prospect who
has come to inspect it has looked at their browning shrubs and smelled the odor, then Ieft
quickly. The Plains bdlieve that they can el their house only at alargeloss. A recent
qualified appraisa set the market value for the Plains' property at no more than $50,000,
because of the recurring odor.

The Plains cameto you as their atorney. The Plainswant to fileacivil actionin
trespass, nuisance, and drict liability to make the City of Defiance close down the plant.
Y our research indicates that the E.P.A regulations do not bar Ohio common-law dams.
Y ou can ignore any speciad Ohio nuisance statutes, periods of limitations, or sovereign
immunity issues. Because the City of Defiance has obtained al regulatory licenses, no
drict liability dam exigs for absolute public nuisance.

Pease write aletter to the Plains, advising them whether they have actionable

Ohio civil damsfor relief for tregpass or for any type of nuisance againg the City of
Defiance. What remedies, if any, are avalable? Explain fully.
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QUESTION 11

Y esterday, ajury in an Ohio common pleas court rendered a verdict in the amount
of $200,000 against your client, Roofer. Roofer had breached a contract to supply
roofing shingles to the plaintiff Mal. Mall had sued your client and demanded $75,000
for itsfallure to supply roofing shingles

Mr. Jones, awitness for Roofer, was very ungppeding. Hetedtifiedina
derogatory manner, used profanity, lost his temper, and he was disrespectful to the tria
judge. Mr. Jones' s poor demeanor was in sharp contrast to the professional demeanor of
the representative of Mal who testified that, due to Roofer’ sfailure to supply the
shingles, Mdl had to purchase substitute shingles for an additiona $75,000. You believe
the case was lost when the jury heard the representative of Mall tetify that Roofer
refused to supply the shingles after the company realized it was not going to make any
profit on the contract.

Thismorning, you received a phone cal from arepresentative of a potentia new
client, Mr. Smith, the President of New Shingle. Hetold you he had just read a
newspaper article about the Roofer verdict and saw your name. He needs an attorney to
defend his company in congruction litigation. He informed you that he just learned that
Building had been awarded a default judgment against New Shingle in the amount of
$25,000 last week.

Mr. Smith explained that, about 12 months ago, he received some papers from the
court regarding this metter. At that time, he cdled the lawyer for Building, who told Mr.
Smith he was being sued for $25,000 for faulty shingle ingdlation a Building. In the
same cdl, Mr. Smith told the lawyer for Building that he would send his workers out to
repair the roof because he was sure it would only take a couple of hours and could not
possibly cost $25,000. The attorney for Building said that would be fine and that he
would cal Mr. Smith back if the repairs did not resolve the problems.

New Shingle workersimmediately went to Building and completed the repairs.
Mr. Smith told you he heard nothing further from Building or its atorney until today, and
that he had not received any other papers from the court.

Mr. Jones, the president of Roofer, wants to know what can be done to overturn
the jury verdict againg his company. Mr. Smith, Presdent of New Shingle, wants you to
overturn the default judgment againgt his company so he can “get hisday in court.”

1 Y ou advise Mr. Jones you have decided to fileaMation for aNew Tria
on behdf of Roofer. What are the bases of the motion and how should the
court ruleon it?

2. Y ou advise Mr. Smith you have decided to file aMation for Relief from
Judgment for New Shingle. What are the bases for the motion and should
it be granted?
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Explan fully.
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QUESTION 12

On May 20, 1987, Gilbert Green, age 18, and Mary Smith, age 17, went to the
Probate Court of Reese County, Ohio and applied for amarriage license. Mary was
going to turn 18 on June 1, 1987, and their plan was to get married in late July without
telling Mary’ s parents since they did not want her to marry Gilbert. The Probate Court of
Reese County issued a marriage license to Gilbert and Mary on June 10, 1987.

Inlate July 1987, Gilbert and Mary went to the local judge of the Reese County
court for the marriage ceremony. The judge, however, refused to solemnize the marriage
gnce Gilbert and Mary failed to bring the marriage license which had been issued by the
probate court.

Gilbert and Mary were unable to locate the marriage license over the next severd
months. After faling to locate the license, Gilbert asked his brother, Jack, to solemnize
the marriage. Jack was the Mayor of the City of Jamestown, of James County, Ohio,
which islocated in the northern part of the state. After Gilbert assured Jack that alicense
had been issued in June, Jack theresafter solemnized the marriage during avist to Reese
County on October 8, 1987.

Following the marriage ceremony, Gilbert and Mary lived together in Reese
County for the next 11 years. Mary utilized Gilbert’s surname of Green and the couple
began to filejoint income tax returns. They opened ajoint savings account titled in the
name of “Gilbert and Mary Green.” Gilbert aso obtained family hedlth insurance
through his employer.

Beginning in early 1998, problems began to develop in the relationship between
Gilbert and Mary. Gilbert began to drink heavily and was fired from hisjob. This
caused them to lose their hedth insurance. Shortly theregfter, he wasinvolved in an
automobile accident in which another driver was at fault. Mary withdrew $3,000 from
their joint savings account to pay for Gilbert’'s medicd hills.

Mary was subsequently hospitalized due to exhaugtion in June 1998. Gilbert
refused to sign any of the hospitd paperwork when Mary was admitted to the hospital.
Upon discharge, Mary’s hospitd bill totaled in excess of $25,000. The hospitd bill is
dill outstanding.

While Mary was hospitdized, Gilbert began to gamble large sums of money & the
river boat casnos. After exhausting dl of their savings, Gilbert obtained a $5,000 cash
advance on Mary's credit card to fund his gambling habit. Mary had obtained the credit
card in her sole name; however, she had listed Gilbert as an authorized user of the card.
Just prior to exhaugting the $5,000, Gilbert finaly hit alarge jackpot ($400,000) on the
casino dot machines. Shortly after hitting the jackpot, Gilbert moved out of the house
and told Mary that the relationship was over.
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Mary has been unable to make any paymentsto either the hospital or the credit
card company. Gilbert hastold Mary that “neither the hospital nor the credit card
company will collect apenny from me because | didn’t sgn anything.”

Gilbert has dso told Mary that he has spoken to a lawyer who says that the 1987
marriage was never vaid in the firgt place, and that, as aresult, sheis entitled to nothing.
Mary isds0 aware that Gilbert plansto file alawsuit for the injuries he sustained in his
automobile accident.

Mary has gpproached you regarding her marital status and her debt problems and
is seeking answers to the following questions:

A. What grounds, if any, does Gilbert have to chdlenge the vadidity of the
marriage?

B. On what grounds can Mary assert that alawful marriage exists?

C. Are Gilbert, Mary, or both liable for the debts owed to the hospital and to
the credit card company?

D. Does Mary have any rights to the proceeds from Gilbert’ s lawsuit or his
gambling winnings?

Explain your answer fully.
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QUESTION 13

RantiffsA, B, C, D, E, and F are various organizations and individuas in the
Redson, Ohio metropolitan area. Plaintiffs brought an action in the Didtrict Court for the
Southern Didtrict of Ohio, againgt the town of Whitesford, an incorporated municipdity
adjacent to Redson, and against members of Whitesford Zoning and Planning Board.
Faintiffs daim thet the town’s zoning ordinance, by its terms and as enforced by the
defendant board members, effectively exclude persons of low income from living in
Whitesford, in contravention of plaintiffs Frst, Ninth, and Fourteenth Amendment rights
and in violation of 42 U.S.C §1981, 1982, and 1983.

In particular, plaintiffs alege that the ordinance dlocates 99% of the town’s
vacant land to sngle family detached housing. Plaintiffs dlege that, by imposing
unreasonable requirements relating to ot size, set back, floor area, and habitable space,
the ordinance increases the cogt of single family detached housing beyond the means of
persons of low income. Plaintiffs aso adlege that, in furtherance of exclusionary zoning,
the Whitesford Zoning and Planning Board has acted in an arbitrary and discriminatory
manner by delaying action on proposals for low cost housing, by denying proposals for
arbitrary reasons, and by refusing to grant variances for low cost housing prospects.

With respect to each plaintiff, the complaint states as follows:

A isaperson of low income who aleges that he has been injured by the
ordinance because it prevented him from owning property in Whitesford
due to the high cogt of single family residences.

B isataxpayer of Redson, who dleges he is economicdly injured by
having to pay higher taxes in Redson due to Whitesford' s refusd to dlow
congtruction of low income housing which requires Redson to assume a
greater tax burden for such housing.

C isan organization that has 20% of its membership composed of
permanent residents of Whitesford who alege they are denied the benefits
of living in an integrated community that includes persons of low incomes.

D isan organization composed of member firms engaged in the
development and congtruction of residentia housing in the Redson area,
including Whitesford. D aleges that the zoning redtrictions, and the
refusal to grant variances for low cost housing, has deprived its members
of subgtantial business opportunities and profits. D seeks (1) damages of
$750,000, and (2) declaratory and injunctive relief.

E isanindividud who, five years ago, gpplied for azoning variance to

alow congtruction of ahousing project designed for persons of low
income. The application was rejected.

23



F is an organization that recently filed an goplication for a zoning variance
to alow congtruction of a housing project for persons of low income.
Because of the pending lawsuit, the Zoning and Planning Board has not
yet denied the application, but F has been assured that the application will
be denied.

Defendants have moved to dismiss the complaint of the plaintiffs upon the ground
that the plaintiffs failed to dlege sufficient facts to demondrate that each is a proper party
to invoke judicid resolution of the dispute and the exercise of the court’s remedia
powers. The defendants reason that the complaint should be dismissed for fallure to state
aclam upon which relief can be granted.

Asthe new law clerk for the trid judge, you have been asked to prepare a
memorandum including an explanation of the gpplicable legd principles. State how the
court should rule as to each plaintiff, and the reasons for your opinions.
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QUESTION 14

Ann Homeowner, afriend from high schoal, recently came to your law office to
seek legd advice. She and her husband Bill live in alarge “fixer-upper” in the city of
Anytown, U.SA. Bill Homeowner, a carpenter by trade, has done most of the repair
work himsdif.

Last week, Bill wasin the process of running underground electrical, natura gas,
and phone lines to the newly- congtructed unattached garage. After digging afoot-wide
trench from the house to the garage, he redized that he did not have enough pipeto run
the gasline. He left the trench open, hoping to complete work in the next day or two.
Because the trench was inside the fenced back yard, he saw no reason to worry about
leaving it uncovered.

Just after Bill left for work the next day, his ten-year-old neighbor, Kyle
Neighbor, who's aways watching Bill work on the house, climbed the fence to see what
Bill was doing. He climbed to the top of the fence, but couldn’t see Bill anywhere. Just
as hewas about to climb back down the fence, he fell into the Homeowners back yard.
The Homeowners dog, whom Kyle has been teasing for years, ran over and bit Kyle on
theleg.

At about the same time, the mail carrier arrived with the Homeowners' daily mall.
Because the regular carrier was on vacation, Jm Carrier, atemporary carrier, wasfilling
infor her. As he approached the Homeowners mailbox at the edge of their front porch,
he could see that there was a hole in one of the porch steps and that it was undergoing
repairs. Although the Homeowners had told their regular carrier to dip the mall in the
side door, the temporary carrier had received no such ingtruction. Carrier attempted to
reach the mailbox by stepping over the congtruction area, but he tripped and sustained
minor injuries.

Just then, Carrier heard Kyl€' s screams from the back yard. He ran around to the
other side of the house, found the gate, and entered the back yard. Focusing his attention
on Kyle on the other Sde of the yard, he did not notice the trench Bill had dug. Ashe
attempted to reach Kyle, hefdl into the trench, twigting his ankle.

That afternoon, three fourth graders approached the Homeowners' property on
their way home. The Homeowners were aware that children often climbed thetreein
their yard when they were not home. Whenever they did see kids climbing it, they asked
them to leave the yard.

As one of the children, Erica Climber, was climbing onto alarge branch, the
branch broke and fell to the sdewalk, causing Ericato fal and bresk her leg. Her
parents, Mr. and Mrs. Climber, ran to the Homeowners when they heard that Erica had
been injured. When they arrived, they noticed alarge dead branch on the sdewak. The
Climbers were furious that the Homeowners had not trimmed this dead branch from the
tree, particularly when aloca ordinance requires property owners to keep al trees near
the sdewak “trimmed and free of decaying limbs or limbs that obstruct the sdewalk.”
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Ann wants your advice regarding the Homeowners  potentid liability for the
injuries sustained by Kyle Neighbor, Jm Carrier, and Erica Climber. Anytownisina
common law jurisdiction. Discuss the standard of care that the Homeowners owed to
each victim and whether they satisfied that Sandard. Do not discuss defenses to liahility.
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QUESTION 15

Your client, Lester Investor, has gpproached you with a problem he has just
discovered. It seemsthat among Lester’s many investments are common stock,
“Mortgage Bonds,” and “ Subordinated Debentures’ in XY Z Corporation. He hasjust
received notice that ajudge has put XY Z into receivership and ordered the corporation
liquidated. Lester wants to know what his rights are and what the chances are of getting
his money back.

In the course of investigating Lester’ s problem, you discover the following facts.

1. Lester purchased 100 shares of Common Stock in XYZ ayear ago a $100
per share.

2. Legter holds 50 “ XY Z Mortgage Bonds,” which were issued by XY Z to
finance congruction of its office building. These bonds have atota current redemption
vaue of $50,000. Thetota owed to al holders of XY Z Mortgage Bondsis $5,000,000.

3. Legter holds 50 “ Subordinated Debentures’ issued by XY Z, which aso
have a current total redemption vaue of $50,000. Thetotd owed to dl holders of XYZ
Subordinated Debentures is $5,000,000.

4, XYZ owesits general creditors $5,000,000.

5. XYZ isan Ohio corporation. Its Articles of Incorporation include, in
relevant part, the following clause:

The Board of Directorsis authorized to issue two classes of equity shares
in XY Z Corporation. The Board may issue up to 100,000 shares of
Common Stock. The Board may also issue up to 10,000 shares of
Preferred Stock. 1n the event of aliquidation, Preferred Stock
shareholders shdl have preference with regard to ditribution of the
corporation’s assets.

6. The Board hasissued al 100,000 shares of its Common Stock, and dll
shares are outstanding.

7. Until recently, Preferred Stock had never beenissued. At aBoard
Mesting six months ago, the Board issued each of its ten Directors 1,000 shares of
Preferred Stock with a stated value of $500 a share. The Board resolution authorizing the
issue noted that the stock was being issued to the Directors “in consideration of their
future servicesto the corporation over the next two years.”

8. XY Z has become insolvent due to gross mismanagement. After sdling
XY Z's office building for $6,000,000, and liquidating dl of its accounts, the receiver has
$10,000,000 available for distribution.
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In your answer, discuss the nature of Lester’ sinterest in each of histhree
invesmentsin XY Z Corporation, and what likeihood he has of recovering money on
each type of investment. Please do not discuss bankruptcy law in your answer.
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QUESTION 16

In 1990, William Mace contacted you for the purpose of preparing awill. At
William'’ s request, you prepared awill which contained the following provisons:

Item | | give and bequeath the stock in my business, Mace Ddlivery
Service, Inc., to my beloved wife, Betty Jo.

ltem I | specifically give and bequeath my redl estate at 35 North Park
Road, Shaker Heights, Ohio, to my sister, Helen.

Item 111 | give and bequeath my stamp collection and my First Bank
Certificate of Deposit to my friend, Ted.

“Item IV | givedl of the rest, resdue, and remainder of my property to my
sole child, Junior.

“ItemV | name my friend, Ted, to serve as executor.

Thewill was properly signed, acknowledged, and witnessed on August 15, 1990, and was
placed in your office safe.

In 1992, William and Betty Jo began to have marital problems. After Junior
graduated from high school later that year, William and Betty Jo agreed to dissolve their
marriage. The dissolution decree contained a complete property settlement entitling each

party to keep dl property in their respective names.

In 1993, William'’ s investment representative, Alex, suggested that William
should consider converting hislow yidding First Bank Certificate of Deposit into higher
yielding investments with Alex’s employer, Broker Services. Taking Alex’s advice,
William cashed in his First Bank Certificate of Deposit and invested the money in mutud
funds with Broker Services. The mutua funds did extremely well over the next severd
months. To show his gppreciation, William sent a short note to Alex which stated as
follows

Thank you, Alex, for the sound advice. Asatoken of my
appreciation, | have decided to give you my valued samp
collection upon my deeth.

9 William

In the spring of 1994, William fdl deeply in love with Jane. William and Jane
lived together continuoudy beginning in 1994; however, they never married. William
continued to operate and expand Mace Ddivery Service, Inc. until August 1, 1998, when
he was hospitdized after suffering astroke causng partid parayss. Although heavily
medicated, William remained mentally dert and was able to communicate coherently
whilein the hospitd.
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Wishing to provide for Jane in the event of his deeth, William cdled anurseto his
hospita room. At William's request, the nurse transcribed and dated the following note:

August 2, 1998

Asaresult of my deep and enduring love for Jane, | have
decided to make provisonsfor her. Therefore, upon my degth, |
wish to giveto Jane dl of my red and persond property.

Unable to sgn hisfull name because of his hedlth, in the nurse' s presence
William placed a“W” on the note just benegth the last sentence. At William' s request,
the nurse signed the note as awitness. William then asked the nurse to take the note to
William' s doctor to ask him to sign as an additiona witness. The nurse took the note to
the doctor’ s office and, at the nurse’ s request, the doctor also signed the note. Two days
later on

August 4, 1998, William suffered a massive heart attack and died in the hospitdl.

Ted, in his capacity as the executor, has contacted you and has provided you with
the note from William to Alex and the note transcribed by the nurse. Ted hasdso
informed you that William’s Sster, Helen, died in 1995 and that she is survived by one
child, Susan. Ted has asked you to respond to the following questions:

1 What isthe legd effect, if any, of William's note to Alex?

2. What isthe legd effect, if any, of the note that was transcribed by the
nurse?

3. Who is entitled to receive the following property:
A. The stock in Mace Ddivery Service, Inc;
B. The North Park real estate;
C. The slamp collection;
D. The Broker Services mutud funds?

Explain your answer fully.
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QUESTION 17

Sdly was the bookkeeper at Happy Vdley Asssted Living Facility (“Happy
Vdley”). Happy Valey had apalicy of requiring resdents, upon admission to the
facility, to execute an assgnment of pension benefitsto Happy Valey. The assgnment
alowed Happy Vdley to recaive the resdents pension checks and use the funds to pay
the monthly expenses of the residents.

Without the knowledge of Happy Vdley management, Sally arranged for two
resdents of the facility, Ron and Rhonda, to give to Sdly their monthly pension checks.
Ron’s checks were made payable to “Ron” and Rhonda’ s checks were made payable to
“Happy Valey Asssted Living and Rhonda” Sally had Ron and Rhonda endorse each
check by sgning his or her name on the back. No restrictive or other endorsements were
made on the checks.

Each month Sally cashed Ron and Rhonda s checks a Solid Savings Bank or
deposited them into her persond account with Solid Savings Bank. Sdlly did, however,
misplace one of Ron's checks which was dated “2-1-98". She found the check in
December 1998 and atered the date on the check to “12-1-98" and then cashed it.

Once her scheme was discovered, Sally Ieft the country. Happy Vdley sued Solid
Savings on the basis that Solid Savings had converted its property by cashing checks with
forged, unauthorized, or incomplete endorsements, or which had been fraudulently
dtered. Solid Savings claimed it was a holder in due course and not liable to Happy
Vdley.

Will Happy Vdley recover from Solid Savings for Ron and/or Rhonda s checks?
Why or why not? Discussfully.
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QUESTION 18

On March 1, 1998, Alan received aletter in the mail notifying him that his Uncle
Bob had recently died and left him severa gold coins as an inheritance. The letter stated
that the coins were being held a alaw firm for Alan. Alan was ecdtdtic, as he had been
struggling financidly, and he was about to be evicted from his gpartment that very day.

Alan asked his neighbor, Fred, if he could borrow Fred's car to drive to the law
firm to retrieve hisinheritance. Fred agreed to let Alan borrow his car if Alan would
promise to drop a package off a a private delivery service on theway. Alan agreed and
drovefirg to the private ddivery service to drop off Fred's package. No parking spots
were available in the parking lot, so Alan parked in anearby dley despite a“No Parking”
sgn. When Alan |eft the delivery service he noticed that the car’ s hubcaps were missing.
Alan saw no one who could have taken the hubcaps. Hot with frustration, Alan removed
his lesther jacket and put it in the back seat of Fred's car.

Alan then drove to the law firm and |eft the car with a complimentary valet
sarvice. When taking the keys to the car, the vaet handed Alan a numbered ticket. At
the law firm, the executor of Bob'swill explained to Alan that the coins were actudly in
asafety deposit box at The Best Bank. He handed Alan akey to the safety deposit box.

Alan picked up the car from the valet and noticed asmall scrape and adent dong
the driver’ s Sde door that he did not believe were previoudy there. He aso noticed that
his leather jacket was missing. The vaet informed Alan thet the car must have dready
been scraped and denied any liability for the missing jacket. The valet told Alan to read
the ticket he had received. The ticket read:

We are not responsible for any damage to your vehicle or any
persond property contained therein.

Alan decided to leave this fight for another day and drove to The Best Bank to
obtain the gold coins. Alan was led to the vault containing the safety deposit boxes.
Upon opening the safety deposit box, Alan discovered that it was empty.

Ten days later, Fred saw Alan on the street and told Alan that he expected Alan to
pay for the hubcaps and to pay for the scrape and dent that Fred had discovered.
Moreover, Fred said, his package never reached its destination and it had not been
returned in the mall.

Q) If Fred sues Alan, is Alan ligble to Fred for any of the following: () the
value of the missing hubcaps, (b) the cost to repair the scrape and dent on
the car, or () the vaue of the missing package?

2 If Fred suesthe law firm's parking service, isthe parking service liable to
Fred for the cost to repair the scrape and dent on his vehicle?
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3 If Fred sues the delivery service, isthe ddivery service liable to Fred for
the value of the missing package?

4 If Alan suesthe law firm's parking service, is the parking service ligble to
Alan for the vdue of his missing jacket?

) If Alan sues The Best Bank, is The Best Bank liable to Alan for the value
of the missing coins?

Discuss each answer fully.
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