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Hoffman, J.

{11} Appellant Monica Dillon (“mother”) appeals the May 3, 2005 Judgment
Entry entered by the Holmes County Court of Common Pleas, Probate and Juvenile
Division, which granted mother’s request to establish visitation, but denied her motion to
terminate the guardianship. Appellees are Douglas A. Smith and Juanita E. Smith
(“grandfather”, “grandmother”, respectively, and “grandparents”, collectively).

STATEMENT OF THE FACTS AND CASE

{12} Mother is the biological mother of Brenden Michael — Allen Dillon, who
was born on July 17, 2000. Brenden’s father is Aaron Lee Pennell, who is the stepson
of grandfather and the son of grandmother. Beyond attending the February 18, 2003
hearing during which guardianship was established, Pennell has had little involvement
in Brenden'’s life.

{13} When Brenden was approximately five months old, grandparents began to
assist mother with the child’s care. The parties engaged in this mutual arrangement for
approximately one year, during which mother would ask grandparents to watch the child
and grandparents would ask mother to spend time with the boy. When Brenden was
approximately two and a half years old, grandparents filed an Application for
Appointment of Guardian of Minor pursuant to R.C. 2111.03 (C).

{14} The trial court conducted a hearing on the application on February 18,
2003. Mother appeared without counsel, and the trial court advised her of her right to

hire an attorney. Mother waived her right to counsel.! Via Judgment Entry filed

! Aaron Pennell’s, Brenden'’s father, agreed to the application for guardianship and did
not want to be represented by counsel.



February 19, 2003, the trial court granted grandparents’ application to be appointed co-
guardians of Brenden. Pursuant to the application, the guardianship was for a definite
period of time until July 17, 2018. In the February 19, 2003 Judgment Entry, the trial
court stated it explained to mother the affect of the guardianship and the authority the
guardians would have thereunder. Mother advised the trial court she understood
grandparents would have control of Brenden’'s physical care, medical and school
issues, and her visitation with Brenden.

{15} On December 18, 2003, mother filed a Petition to Establish Visitation,
alleging she was not being allowed to visit Brenden on a regular basis. After mother
failed to appear for a pretrial hearing on her petition, the trial court dismissed said
application via Judgment Entry filed February 17, 2004. Mother filed a Motion to
Terminate Guardianship and to Establish Visitation Rights on July 7, 2004. The trial
court conducted a hearing on the motion on October 22, 2004, and November 3, 2004.
At the hearing, mother presented testimony of friends and coworkers to establish the
causes which led to the filing of the application of guardianship no longer exist, mother
was in a position to care for Brenden, and the guardianship was no longer necessary.

{6} Amanda Gooding, who has been friends with mother for a year and a half,
testified mother’s apartment was “always clean” and “usually picked up and pretty nice”.
October 22, 2004 Tr. at 10. Gooding stated she had never seen anything about mother
or her environment which would give her cause for concern for the wellbeing of
Brenden. Tammy Ridenbaugh, mother’'s immediate supervisor at East of Chicago Pizza,
testified mother has worked for her for approximately two months. Ridenbaugh stated

mother appears for work on time, in proper attire, and performs her duties as expected.



Ridenbaugh explained mother works approximately twenty to twenty-five hours per
week, and earns six dollars per hour unless she is serving, when she earns two dollars
and thirty-five cents per hour plus tips.

{17} Barb Heflin, the mother of mother's paramour, testified she has been
acquainted with mother since November, 2002. Although Heflin could not recall the
year she saw mother and Brenden together, she noted, when mother and son were
together, mother took appropriate care of him. Heflin conceded mother's home “at
times shows like people live there”, but noted mother takes care of it. October 22, 2004,
Tr. at 30. Heflin added there was nothing about the environment of the home or its
condition which gave her cause for concern for Brenden. Heflin stated she visits
mother's home a few times a month. Heflin and her husband do not provide any
financial support to mother's household, and Heflin does not assist mother with any
housecleaning.

{118} Jeremy Heflin testified he and mother have lived together for almost two
years. Jeremy stated he and mother have a one year old daughter together. Jeremy
testified he and mother make sure everything in the apartment is child proof and clean,
and noted mother is good about taking care of the home. Jeremy recalled he last saw
mother with Brenden approximately one year prior to the hearing. Jeremy remembered
Brenden was always happy around mother and one could see the child loves her.

{19} Mother testified on her own behalf. She explained when she signed the
document consenting to the guardianship of Brenden, she was not aware the child
would be taken away from her home. Mother believed the guardianship allowed

grandmother to care for Brenden for a short period of time if something happened to



mother, but grandmother would return the boy to mother when she was able to care for
her son. Mother testified grandparents have not permitted her to see Brenden in over a
year. Mother declared she is financially and emotionally prepared to parent Brenden.
On cross-examination, mother explained she had missed one Sunday visit with her son
since the trial court established a visitation schedule as a result of a mix up regarding
her work schedule. Mother acknowledged grandparents treated her well during her
visits with Brenden and allowed her privacy during those times. Mother related her
employment history and living arrangements prior to grandparents’ receiving
guardianship of Brenden. Mother has a valid driver's license and an insured
automobile. Mother does not have a land phone, but purchases cellular phone minutes.
Mother acknowledged she usually has used up all of the minutes four or five days
before she gets paid. Mother conceded she has not always been able to buy Brenden
Christmas or birthday presents due to her employment status.

{1110} The trial court extensively questioned mother. When asked about the
voluntary case plan she signed with Children’s Services, mother explained she did not
attend parenting classes because she did not feel she needed them. The trial court
asked mother to explain why she told the court she understood the effect of the
guardianship at the February, 2003 hearing, but currently claims she did not understand
what the guardianship was about. Mother explained, prior to the guardianship hearing,
grandmother told her she (“grandmother”) was not trying to take Brenden away from her
(“mother”). Mother believed the relationship to be more like shared parenting. Mother

stated she appreciated the role grandparents have played in Brenden'’s life.



{1111} At the close of mother’'s case, grandparents asked the trial court to deny
mother’s request to terminate the guardianship. The trial court overruled their request.
Grandparents called Julie Kolacki as their first witness. Kolacki lived in a neighboring
apartment to mother from August, 1999, to February, 2002. Kolacki recalled when
Brenden was approximately six months old, she heard him crying for an extended
period of time. Kolacki entered mother’s apartment and found the child alone. Kolacki
took the child to her apartment where she fed and changed him until mother picked him
up. Kolacki recalled the child was left alone an average of two to three times a week.
Kolacki testified she occasionally babysat Brenden at mother’s request. On at least two
occasions, mother did not pick up the child at the stated time, but came some six to
eight hours late. Kolacki explained she never notified Children’s Services about the
situation because she feared retribution. Kolacki acknowledged she has not had any
contact with mother since February, 2002, when mother and Brenden moved out of the
building and has no knowledge of mother’s current living conditions.

{1112} Another former neighbor of mother, Jennifer Troyer, testified she was
outside doing yardwork when she saw Brenden in a second floor window, banging on
the mini blinds. Troyer had seen Rhonda, Brenden’s maternal grandmother, leave for
work earlier in the day. Troyer assumed mother was in the apartment with the child,
however, after several minutes, Troyer observed mother approximately two blocks from
the apartment building. Although Troyer knew there were other occasions when
Brenden was home alone, she never contacted Children’s Services or the police.

{1113} Kathy Cronebach, a preschool teacher at Loudenville Headstart, testified

she has been Brenden’s teacher for two school years. Cronebach stated grandparents



were active participants in the school activities, attending parent meetings and
volunteering for parties. Cronebach stated Brenden does well in school and plays well
with the other children.

{1114} Dawn Bucklew testified she resided on the same street as mother and
Brenden in 2001. Bucklew knew mother since highschool as mother was friends with
Bucklew’'s younger sister. Bucklew recalled mother smoked cigarettes and drank
alcohol during her pregnancy. Bucklew provided extensive testimony regarding
mother’s inadequate parenting skills during the first year of Brenden'’s life.

{1115} Crystal Drockton, grandmother’'s daughter and Brenden’'s aunt, testified
she first met the child when he was approximately five months old. Following the initial
visit with Brenden, the child began to spend more and more time with grandparents.
Drockton recalled Brenden, his clothing, and his belongings were dirty when he arrived
for visits.  Drockton’s testimony focused on incidents which occurred prior to
grandparents’ receiving guardianship. Drockton also noticed the smell of marijuana at
mother’s current residence.

{1116} Grandmother testified her son, Aaron Pennell, is Brenden’s father. She
recalled the family first met Brenden at Thanksgiving, 2000, when the boy was five
months old. Shortly thereafter, Pennell, who was nineteen years old, moved out of
grandmother's home. Grandmother stated Pennell has not played much of a role in
Brenden’s life, and she does not have much contact with her son or knowledge as to his
whereabouts and his employment status. Over objections of mother’s counsel, counsel
for grandparents elicited testimony relative to the conditions to mother’'s home and the

child’s environment prior to the establishment of the guardianship. Prior to the



establishment of the guardianship, Brenden was with grandparents for 249 days during
a one year time period. Grandmother explained this happened because Brenden would
be staying with them for a day or two, and mother would call and ask grandparents to
keep him for additional days, which ultimately turned into a week or weeks at a time.
Following the establishment of the guardianship, mother was permitted to visit Brenden.
Grandmother recalled mother’s failure to visit the child on Mother’'s Day, 2003, calling
approximately three and a half hours after the scheduled visit time. Grandmother also
testified, after one overnight visit with mother, Brenden came home with large insect
bites on his knee and flea bites on his ankles. When asked about the bites, mother told
grandmother she had a bad flea problem due to her cat. Grandmother stated Brenden’s
person and clothing were often dirty when mother returned him from visits.
Grandmother indicated Brenden does not have any developmental delays or mental
health problems. Grandmother added mother has never given Brenden birthday or
Christmas presents. Grandmother conceded she has no knowledge of mother’s current
circumstances.

{1117} Following the presentation of evidence, the trial court ordered the parties
to prepare written final arguments. Via Judgment Entry filed May 3, 2005, the trial court
denied mother’'s request to terminate the guardianship, but granted her request to
establish visitation.

{1118} It is from this judgment entry mother appeals, raising the following
assignments of error:

{9119} “l. THE COURT ABUSED ITS DISCRETION AND COMMITTED ERROR

AT LAW WHEN FAILING TO TERMINATE THE GUARDIANSHIP OF A MINOR BY



HOLDING THAT THE PARENT SURRENDERS HER RIGHT TO REAR HER CHILD
BY CONSENTING TO THE GUARDIANSHIP.

{9120} “ll. THE FAILURE TO TERMINATE THE GUARDIANSHIP OF BRENDEN
DILLON UPON THE MOTION OF HIS MOTHER WITHOUT A FINDING OF HER
UNSUITABILITY SUPPORTED BY SOME COMPETENT, CREDIBLE EVIDENCE
VIOLATED HER CONSTITUTIONAL RIGHT TO REAR HER CHILD.

{921} “lll. THE TRIAL COURT ABUSED ITS DISCRETION WHEN
DETERMINING THAT MONICA RELINQUISHED HER RIGHT TO REAR HER CHILD.

{9122} “IV. THE JUDGMENT OF THE TRIAL COURT OVERRULING MONICA’'S
MOTION TO TERMINATE THE GUARDIANSHIP IS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE.”

[, 1, 11V

{1123} Because mother’'s assignments of error require similar analysis, we shall
address said assignments together. In her first assignment of error, mother maintains
the trial court abused its discretion and erred in failing to terminate the guardianship
upon a finding mother had surrendered her right to rear Brenden by consenting to the
guardianship. In her second assignment of error, mother asserts the trial court’s failure
to terminate the guardianship without finding mother unsuitable violated her
Constitutional Right to raise her child. In her third assignment of error, mother asserts
the trial court abused its discretion in determining she had relinquished her right to raise
her child. In her final assignment of error, mother challenges the trial court’s ruling as

against the manifest weight of the evidence.



{1124} The trial court sub judice found the Second District Court of Appeals
decision In Re: Guardianship of Sanders (1997), 118 Ohio App.3d 606, to be
persuasive and adopted the same. We find likewise. In Sanders, the Montgomery
County Court of Appeals reviewed a trial court’'s denial of a mother’s application to
terminate the guardianship of her minor daughter. In November, 1993, the maternal
grandparents of the child, Elizabeth, filed an Application for Appointment of Guardian of
Minor, seeking a non-limited, person only guardianship. The mother filed a waiver of
notice and consent, and the trial court subsequently filed a judgment entry appointing
the maternal grandmother as Elizabeth’s guardian on December 9, 1993. As a result of
visitation problems between the mother and the maternal grandmother, the mother filed
an application to terminate the guardianship. The probate court denied the application
and the mother appealed.

{125} The Second District Court of Appeals affirmed the probate court’s
decision, holding the best interest of the child test was appropriately applied because
the case involved a change in permanent custody. Id at 615. The Sanders Court held
the “good cause” standard for removing a guardian set forth in R.C. 2111.46
encompasses the best interest of the child standard described in R.C. 3109.04 when
the guardianship affects a permanent transfer of custody. Id at 618. The Court further
held whether a guardianship was meant to affect a permanent change of custody is
primarily a factual question for the trier of fact to resolve. Id at 613. The Montgomery
Court of Appeals found the trial court did not abuse its discretion in finding the
guardianship was meant to be a permanent change of custody and it would not be in

the child’s best interest to terminate the guardianship. Id at 618.



{9126} We find the trial court properly found the guardianship was permanent,
and mother forfeited her right to custody of Brenden when she consented to the initial
establishment of the guardianship. Despite mother’s testimony to the contrary, the trial
court's entry filed February 19, 2003, unequivocally establishes the trial court fully
explained the affect of the guardianship to mother. The clear language of the
guardianship application showed the grandparents sought guardianship until July 17,
2018, when Brenden turned eighteen years old. Because mother voluntarily gave up
her right to custody, she must now satisfy the two part test set forth in Sanders. We do
not find the trial court abused its discretion in finding mother has failed to show a
change in circumstances of the child or the grandparents.

{127} Assuming arguendo, mother is able to satisfy the first prong of the
Sanders test, the trial court did not abuse its discretion in finding mother failed to prove
a change of custody would be in Brenden’s best interest. Based upon the evidence
presented at the hearing, which is set forth supra, we find mother failed to show the
benefits of the termination of the guardianship would outweigh the harm caused to the
child.

{1128} Mother’s first, second, third, and forth assignments of error are overruled.

{1129} The Judgment of the Holmes County Court of Common Pleas is affirmed.
By: Hoffman, J. and
Wise, P.J. concur,

Edwards, J. concurs
separately

HON. WILLIAM B. HOFFMAN



HON. JOHN W. WISE

HON. JULIE A. EDWARDS



EDWARDS, J. CONCURRING OPINION

{1130} | concur with the majority as to its disposition of this case. | write
separately only to provide some additional analysis.

{1131} Appellant filed a Motion to Terminate Guardianship of her child
Brenden, d.o.b. July 17, 2000. Brenden’s guardian of his person and estate were
and are his paternal grandmother and her husband (Juanita and Douglas Smith).
Appellant had agreed to the guardianship approximately one year and five months
prior to her Motion to Terminate. The initial application for guardianship alleged that
Brenden’s parents were “... unsuitable to have custody and tuition of him...” and
sought guardianship until July 17, 2018, Brenden’s eighteenth birthday. The trial
court explained to appellant, and to the father of the child, at the time of the
guardianship proceeding that the guardians “would have the authority to deal with
Brenden’s physical care, medical and school issues, and to control their visitation
with Brenden.” (Entry of February 19, 2003.)

{1132} R.C. 2111.46 provides in part that “[wlhen a guardian has been
appointed for a minor before such minor is over fourteen years of age, such
guardian’s power shall continue until the ward arrives at the age of majority, unless
removed for good cause or unless such ward selects another suitable guardian.”
(Emphasis added)

{1133} The trial court found that the appellant was required to satisfy a
two-part test before it would terminate the guardianship. Appellant was required to
prove a change in circumstances of the ward or guardian and that a change of

custody was in Brenden’s best interest. The trial court adopted this analysis of



“good cause shown” from the case of In re Guardianship of Sanders (1997), 118
Ohio App. 3d 606, 693 N.E.2d 1101. The Sanders court found that a guardian of a
ward is given custody of the ward. See R.C. 2111.06 which provides that “[a]
guardian of the person shall have the custody and provide for the maintenance of
the ward, and if the ward is a minor, such guardian shall also provide for the
education of such ward.” (Emphasis added) Therefore, issues of guardianship and
custody are “inextricably intertwined.” Sanders at p.615 quoting In re Guardianship
of Wonderly (1981), 67 Ohio St.2d 178, 183, 423, N.E.2d 420, 424.

{1134} The Sanders court found that if there were competent, credible
evidence to show that a parent had voluntarily relinquished his/her right to custody
by agreeing to a permanent guardianship then the parent had “surrendered [his/her]
paramount right as a natural parent to preferential consideration in a subsequent
custody determination.” Sanders at pg. 615. The Sanders court concluded that,
therefore, the parent was required to satisfy the two part test as set forth above and
as found in R.C. 3109.04 (E)(1)(a).?

{1135} Appellant argues that she only temporarily relinquished her custody
rights and therefore appellees must prove she is unsuitable or appellant shall get
custody of Brenden and the guardianship shall be terminated. In fact, the Ohio
Supreme Court in In re Hockstok, 98 Ohio St.3d 238, 781, N.E.2d 971, 2002-Ohio-
7208 says that “a finding of parental unsuitability has been recognized by this court
as a necessary first step in child custody proceedings between a natural parent and

nonparent.” Id. at paragraph 18.

2| shall not discuss whether 3109.04 is the appropriate guidance in a termination of guardianship case. It
is generally the statute used in domestic relations cases and in appropriate juvenile court cases. R.C.
2151.23 (F)(1). The issue of its applicability in a probate case is not squarely before us at this time.



{1136} This first step is forfeited, however, if the parent has forfeited
his/her paramount right to custody by contract, abandonment, or by becoming totally
unable to care for and support the child. See In re Perales (1997), 52 Ohio St.2d 89,
369 N.E.2d 1047. The trial court in the case sub judice found that appellant forfeited
her right to custody of Brenden when she consented to the initial establishment of
the guardianship. 1 find that there was competent, credible evidence to support the
finding of the trial court that appellant “surrendered her paramount right to custody
by agreeing to a permanent guardianship and voluntarily relinquishing her custody
rights.” (May 3, 2005, Judgment Entry of trial court.) It should be noted at this point
that the trial court also found that “[a]t the time the guardianship was established, for
whatever reasons, [appellant] was not able to adequately parent her child.” This
was not a case wherein the guardianship was explicitly stated to be temporary, and
it was not a case where appellant’s circumstances or problems at the time of the
guardianship were foreseen to be of a specific duration, i.e. tour of military duty,
recovery from a surgical procedure, etc.

{1137} When deciding whether a parent has contracted away his/her
paramount right to custody, the cases have looked to whether the parent contracted
away his/her right to custody or whether the contract/agreement was only for a
temporary grant of custody. Care needs to be exercised so as not to confuse the
concept of legal custody with that of permanent custody. Appellant’s brief seems to
occasionally confuse these legal terms which have specific statutory definitions.
“Legal custody” is defined by R.C. 2151.011(B)(19) as “a legal status that vests in

the custodian the right to have physical care and control of the child and to



determine where and with whom the child shall live, and the right and duty to protect,
train, and discipline the child and to provide the child with food, shelter, education,
and medical care, all subject to any residual parental rights, privileges, and
responsibilities.” “Permanent custody” is defined in R.C. 2151.011 (B)(30) as “a
legal status that vests in a public children services agency or a private child placing
agency, all parental rights, duties, and obligations, including the right to consent to
adoption, and divests the natural parents or adoptive parents of all parental rights,

privileges, and obligations, including all residual rights and obligations.”

Judge Julie A. Edwards

JAE/rmn
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For the reasons stated in our accompanying Memorandum-Opinion, the
judgment of the Holmes County Court of Common Pleas is affrmed. Costs assessed to

mother.

HON. WILLIAM B. HOFFMAN

HON. JOHN W. WISE

HON. JULIE A. EDWARDS
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