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SYLLABUS:  A lawyer who is engaged in both the practice of law and farming may place a legal advertisement in a trade magazine for farmers truthfully stating "Being a farmer of over 20 years experience, I understand farmers and I understand their problems," and may include the general areas of law in which the lawyer practices.  The proposed advertisement is a legal advertisement intended to generate only legal business, not an advertisement to generate both legal and farming business.

OPINION:  A lawyer who is engaged in both the practice of law and farming inquires whether it would be proper to place a legal advertisement in a trade magazine for farmers.  The proposed advertisement would read as follows:  "Being a farmer of over 20 years experience, I understand farmers and I understand their problems."  The lawyer would also like to include the general areas of law in which he or she practices.

A lawyer's advertisement of legal services is protected commercial speech under the First Amendment.  See Bates v. State Bar of Arizona, 433 U.S. 350, 383 (1977).  The constitutional test applied to lawyer advertising is the four-prong test set forth in Central Hudson Gas and Electric Corp. v. Public Service Comm’ of New York, 447 U.S. 557, 566 (1980):  (1) the expression to be regulated must propose a lawful activity and not be misleading;  (2) a substantial government interest must be at stake; (3) the regulation must directly advance that substantial governmental interest; and  (4) the regulation must be no more extensive than is necessary to serve that interest. See In re R.M.J. 455 U.S. 191, 203 (1982) and Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 658 (1985).  Within this constitutional framework, states may regulate lawyer advertising.

There are several rules within Ohio's Code of Professional Responsibility that are applicable to the question presented:  Disciplinary Rules 2-101 (A), (B) and (C), 2-102 (E), and 2-105.  These rules are set forth and discussed below.
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First, legal advertisements must not be misleading.

2-101 (A)  A lawyer shall not, on behalf of himself, his partner, associate or any other lawyer affiliated with him or his firm, use, or participate in the use of, any form of communication containing a false, fraudulent, misleading, or deceptive statement or claim.

2-101 (C)  A communication is false or misleading if it:

(1)  Contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading;

(2)  Is likely to create an unjustified expectation about results the lawyer can achieve, or states or implies that the lawyer can achieve results by means that violate the Code of Professional Responsibility or other law; or

(3)  Is subjectively self-laudatory, or compares a lawyer's services with other lawyers' services, unless the comparison can be factually substantiated.

Assuming that the requester has over 20 years experience as a farmer it does not seem misleading to state "Being a farmer of over 20 years experience, I understand farmers and I understand their problems."  It is conceivable that part of the statement regarding understanding farmers and their problems could be perceived as subjectively self-laudatory; however, since it is supported by the 20 years experience in farming, it is not inherently misleading.  Thus, it is the Board's opinion that such statement of past experience would not violate Disciplinary Rule 2-101(A) or (C).  See also Capoccia v. Comm. on Professional Standards, No. 89-CV-866, l990 Westlaw 211189, at *1 (N.D.N.Y. Dec. 20, 1990) (statements regarding "fast fair cash compensation" and "smart tough lawyer" are not false, deceptive, or misleading, and may be restricted only in the service of a substantial government interest which the committee failed to demonstrate.)

Second, since the advertisement involves a lawyer engaged in a dual profession, DR 2-102 (E) must be considered.
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2-102 (E)  A lawyer who is engaged both in the practice of law and another profession or business shall not so indicate on his [her] letterhead, office sign, or professional card, nor shall he [she] identity himself [herself] as a lawyer in any publication in connection with his [her] other profession or business.

The proposed advertisement would be placed in a trade journal for farmers.  Disciplinary Rule 2-101(B) permits, with limitations, a lawyer to publish information in written or printed material.  However, under DR 2-102(E) an individual engaged in both the practice of law and another profession or business, such as farming, cannot identify himself or herself as a lawyer in any publication in connection with the other profession or business.  Although it facially appears improper under DR 2-102(E) to place the proposed advertisement in a trade magazine for farmers, the Board does not consider it improper under the rule since the proposed advertisement is a legal advertisement intended to generate only legal business, not an advertisement to generate both legal and farming business.

In a previous opinion this Board commented that DR 2-102(E) is arguably inconsistent with the other disciplinary rules on advertising and should be deleted from the Ohio's Code of Professional Responsibility.  See Ohio SupCt Bd of Comm’rs on Grievances and Discipline, Op. 88-23 (1988) (addressing dual practice as lawyer and C.P.A.) and Op. 90-09 (1990) (addressing dual practice as lawyer and realtor).  As to whether DR 2-102 (E) would pass constitutional muster, this Board is without authority to decide.  The Board notes that a Virginia ethics committee found it proper under their rules for a lawyer to advertise in the Virginia State Trooper magazine as to the lawyer's past employment as a police officer as well as his specific areas of practice.  Virginia State Bar, Op. 1231 (1989).

Third, current disciplinary rules place limitations on a lawyer advertising as a specialist or as limiting practice.

2-105(A)  A lawyer shall not hold himself [herself] out publicly as a specialist or as limiting his [her] practice, except as follows:

(5)  A lawyer may state that his [her] practice consists in large part or is limited to a field or fields of law.  Except as provided in DR 2-105 (A) (1) and (4).  A lawyer may not claim or imply special competence or experience in a field of law through use of the term "specialize" or otherwise.
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However, this Board does not consider an advertisement that factually states a lawyer's non-legal background to be a holding out that a lawyer is a specialist in any particular area.  Thus, the statement "Being a farmer of over 20 years experience, I understand farmers and I understand their problems" does not violate the disciplinary rules with regard to specialization.  Nor, does it violate Disciplinary Rule 2-105 (A) to state the general areas of law in which the lawyer practices.

In conclusion, it is the Board's opinion that it would not be unethical for a lawyer who is engaged in both the practice of law and farming to place a legal advertisement in a trade magazine for farmers truthfully stating "Being a farmer of over 20 years experience, I understand farmers and I understand their problems," and to include the general areas of law in which the lawyer practices.  The proposed advertisement is a legal advertisement intended to generate only legal business, not an advertisement to generate both legal and farming business.

Advisory Opinions of the Board of Commissioners on Grievances and Discipline are informal, nonbinding opinions in response to prospective or hypothetical questions regarding the application of the Supreme Court Rules for the Government of the Bar of Ohio, the Supreme Court Rules for the Government of the Judiciary, the Code of Professional Responsibility, the Code of Judicial Conduct, and the Attorney's Oath of Office.







