AMENDMENTS TO THE SUPREME COURT

RULES FOR THE GOVERNMENT OF THE BAR OF OHIO
AND OHIO RULES OF PROFESSIONAL CONDUCT

On December 8, 2011 the Supreme Court of Ohio adopted the following amendments to Rule III, Sections 1-4, and Rule VI, Section 1, of the Supreme Court Rules for the Government of the Bar of Ohio and Rule 1.4, Comment [8], and Rule 7.5(a) of the Ohio Rules of Professional Conduct.  The amendments are effective on January 1, 2012.  

RULES FOR THE GOVERNMENT OF THE BAR OF OHIO

* * *

RULE III.  LEGAL PROFESSIONAL ASSOCIATIONS AUTHORIZED TO PRACTICE LAW

Section 1.  Firm Organization


An attorney who is otherwise authorized to practice as an active attorney under Gov. Bar. R. Vi may practice law in Ohio, to the same extent as individuals and groups of individuals, through a legal professional association, corporation, or legal clinic, formed under Chapters 1701. or 1785. or licensed under Chapter 1703. of the Revised Code, a limited liability company, formed or registered under Chapter 1705. of the Revised Code, or a limited liability partnership, registered under former Chapter 1775. or Chapter 1776. of the Revised Code.

Section 2.  Name


The name of a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership shall comply with Rule 7.5 of the Ohio Rules of Professional Conduct.  The name of a legal professional association or legal clinic shall end with the legend, “Co., Lpa” or shall have immediately below it, in legible form, the words “A Legal Professional Association.”  The name of a corporation, limited liability company, or limited liability partnership shall include a descriptive designation as required under sections 1701.05(A), 1705.05(A), or 1776.82, respectively, of the Revised Code.

Section 3.  Ethics and Discipline


(A)
Participation in a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership shall not relieve an attorney of or diminish any obligation under the Ohio Rules of Professional Conduct or under these rules.


(B)
An attorney shall not use a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership to share legal fees with a person not authorized to practice law in Ohio or elsewhere, except as permitted by Rule 5.4 of the Ohio Rules of Professional Conduct.  An attorney shall not participate in a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership in which a member, partner, or other equity holder is a person not authorized to practice law in Ohio or elsewhere, except as permitted by Rule 5.4 of the Ohio Rules of Professional Conduct.


(C)
An attorney shall not use a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership to attempt to limit liability for his or her personal malpractice in violation of Rule 1.8 of the Ohio Rules of Professional Conduct.


(D)
A legal professional  association, corporation, legal clinic, limited liability company, or limited liability partnership in which an attorney is an officer, director, agent, employee, manager, member, partner, or equity holder shall be considered the attorney’s firm for purposes of the Ohio Rules of Professional Conduct and these rules.
Section 4.  Financial Responsibility


(A)
A legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership shall maintain adequate professional liability insurance or other form of adequate financial responsibility for any liability of the firm arising from acts or omissions in the rendering of legal services by an officer, director, agent, employee, manager, member, partner, or equity holder.


(1)
“Adequate professional liability insurance” means one or more policies of attorneys’ professional liability insurance that insure the legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership both:


(a)
In an amount for each claim, in excess of any deductible, of at least fifty thousand dollars multiplied by the number of attorneys practicing with the firm; and


(b)
An amount of one hundred thousand dollars for all claims during the policy year, multiplied by the number of attorneys practicing with the firm.  No firm shall be required to carry insurance of more than five million dollars per claim, in excess of any deductible, or more than ten million dollars for all claims during the policy year, in excess of any deductible.


(2)
“Other form of adequate financial responsibility” means funds, in an amount not less than the amount of professional liability insurance applicable to a firm under Section 4(A)(1) of this rule for all claims during the policy year, available to satisfy any liability of the firm arising from acts or omissions in the rendering of legal services by an officer, director, agent, employee, manager, member, partner, or equity holder.  The funds shall be available in the form of a deposit in trust of cash, bank certificate of deposit, or United States Treasury obligation, a bank letter of credit, or a surety bond.


(B)
Each member, partner, or other equity holder of a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership shall be jointly and severally liable for any liability of the firm based upon a claim arising from acts or omissions in the rendering of legal services while he or she was a member, partner, or equity holder, in an amount not to exceed the aggregate of both of the following:


(1)
The per claim amount of professional liability insurance applicable to the firm under this rule, but only to the extent that the firm fails to have the professional liability insurance or other form of adequate financial responsibility required by this rule;


(2)
The deductible amount of the professional liability insurance applicable to the claim.


The joint and several liability of the member, partner, or other equity holder shall be reduced to the extent that the liability of the firm has been satisfied by the assets of the firm.


(C)
Each officer, director, agent, employee, manager, member, partner or equity holder of a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership shall be liable for his or her own acts or omissions as provided by law, without prejudice to any contractual or other right that the person may be entitled to assert against a firm, an insurance carrier, or other third party.

[Effective:  February 28, 1972; amended effective June 11, 1979; March 30, 1980; July 1, 1983; January 1, 1993; November 1, 1995; February 1, 2007; January 1, 2012.]

***

RULE VI.  REGISTRATION OF ATTORNEYS 

Section 1. Certificate of Registration and Registration Fee; Active Attorneys.

(A) On or before the first day of September in each odd-numbered year, each attorney who is admitted to the practice of law in Ohio shall file with the Office of Attorney Services of the Supreme Court a Certificate of Registration furnished by the Office of Attorney Services together with a registration fee of three hundred fifty dollars. An attorney who registers and pays the fee required under this section shall be granted active status.

(B) An attorney admitted to the practice of law in Ohio during the first twelve months of a biennial registration period shall file a Certificate of Registration within thirty days of the date of admission and pay the three hundred fifty dollar registration fee. An attorney admitted to the practice of law in Ohio during the second twelve months of a biennial registration period and prior to the first day of May of an odd-numbered year shall file a Certificate of Registration within thirty days of the date of admission and pay a registration fee of one hundred seventy-five dollars. An attorney admitted to the practice of law in Ohio on or after the first day of May of an odd-numbered year shall file a Certificate of Registration within thirty days of the date of admission but shall not be required to pay a registration fee for the biennial registration period in which admission occurs.

(C) Each attorney who is admitted to the practice of law in Ohio shall keep informed of the registration requirements, deadlines, and fees. Failure to receive notice that the registration and the fee are due or notice of noncompliance shall not affect any action taken under this rule.

(D) Each attorney who is registered for active status shall keep the Office of Attorney Services apprised of the attorney’s current residence address and office address and office telephone number and shall notify the Office of Attorney Services of any change in the information on the Certificate of Registration.

(E) For the purpose of compiling demographic data regarding attorneys registered in Ohio, the Office of Attorney Services, at the Court’s direction, may require each attorney to provide additional identifying information, including gender, race, and ethnicity, for the attorney’s registration record. This information may be requested in the Certificate of Registration or on a separate form.

(F)(1) For the purpose of compiling information regarding interest-bearing trust accounts established pursuant to section 3953.231 or 4705.09 of the Revised Code, the Office of Attorney Services shall require each attorney to provide the following information on the Certificate of Registration:

(a) The number of each trust or escrow account established by the attorney and the name and location of the financial institution with which each account is established; 

(b) If the attorney is affiliated with a law firm, legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership, or owns, operates, or owns an interest in a business that provides a law-related service, the number of each trust or escrow account established by the attorney and the name and location of the financial institution with which each account is established; 

(c) If the attorney is not required to maintain an interest-bearing trust or escrow account, information as to the basis for the exemption.

(2) The Office of Attorney Services shall forward the information required by division (F) of this section to the Ohio Legal Assistance Foundation, which shall maintain the information consistent with division (B) of section 4705.10 of the Revised Code and the rules of the Foundation.

(G) Except for residence addresses, residence telephone numbers, e-mail addresses, and social security numbers, information maintained by the Office of Attorney Services, provided to another office of the Supreme Court, or provided to the Ohio Legal Assistance Foundation pursuant to division (F) of this section shall be a public record. The residence address of an attorney shall be considered a public record if the attorney has not provided a valid office address to the Office of Attorney Services.
Section 2. Inactive Attorneys.

(A) An attorney who is admitted to the practice of law in Ohio may be granted inactive status by registering as inactive with the Office of Attorney Services. Until the attorney requests and is granted reinstatement of active status, an inactive attorney shall not be entitled to practice law in Ohio; hold himself or herself out as authorized to practice law in Ohio; hold nonfederal judicial office in Ohio; occupy a nonfederal position in this state in which the attorney is called upon to give legal advice or counsel or to examine the law or pass upon the legal effect of any act, document, or law; be employed in the Ohio judicial system in a position required to be held by an attorney; or practice before any nonfederal court or agency in this state on behalf of any person except himself or herself.

(B) An attorney who is registered for inactive status is not required to file a biennial Certificate of Registration but shall keep the Office of Attorney Services apprised of the attorney’s current residence and office address and office telephone number and notify the Office of Attorney Services of any change in the information provided on the most recent Certificate of Registration filed by the attorney.

(C) A law firm may include the name of an inactive attorney on its letterhead if the name was included prior to the time the attorney registered for inactive status, provided the attorney is not suspended from the practice of law and the letterhead includes a designation that the attorney is “inactive.” An inactive attorney shall not be listed as “of counsel” or otherwise be represented as being able to engage in the practice of law.

Section 3. Attorneys not Admitted in Ohio.

(A) An attorney who is admitted to the practice of law in another state or in the District of Columbia, but not in Ohio, and who is employed full-time by a nongovernmental Ohio employer may register for corporate status by filing a Certificate of Registration and paying the fee as required by Section 1 of this rule. The Office of Attorney Services may require additional information and documents, including a certificate of admission and good standing from the jurisdiction in which the attorney is admitted, from an attorney who registers for corporate status. An attorney who is registered for corporate status may perform legal services in Ohio solely for a nongovernmental Ohio employer, as long as the attorney is a fulltime employee of that employer. Registration under this section shall be effective and may be renewed biennially only as long as the attorney is so employed. An attorney who is granted corporate status shall promptly notify the Office of Attorney Services in writing upon termination of fulltime employment with the Ohio employer.

(B) An attorney who is registered for corporate status may not practice before any court or agency of this state on behalf of the attorney’s employer or any person except himself or herself, unless granted leave by the court or agency.

(C) An attorney who is admitted to the practice of law in another state or in the District of Columbia, but not in Ohio, and who performs legal services in Ohio for his or her employer, but fails to register in compliance with this section or does not qualify to register under this section, may be referred for investigation of the unauthorized practice of law under Gov. Bar R. VII and shall be precluded from applying for admission without examination under Gov. Bar R. I.

(D) Division (A) of this section shall not apply to an attorney who is admitted to the practice of law in another state or in the District of Columbia, but not in Ohio, and who is employed by, associated with, or a partner in an Ohio law firm. Until the attorney is admitted to the practice of law in Ohio, the attorney may not practice law in Ohio, hold himself or herself out as authorized to practice law in Ohio, or practice before any nonfederal court or agency in this state on behalf of any person except himself or herself, unless granted leave by the court or agency. The law firm may include the name of the attorney on its letterhead only if the letterhead includes a designation that the attorney is not admitted in Ohio.

Section 4. Exemptions.

The following persons are exempt from the requirements of this rule:

(A) A person certified to practice law temporarily in Ohio under Gov. Bar R. IX;

(B) A Foreign Legal Consultant registered under Gov. Bar R. XI.

Section 5. Failure to Register; Late Registration Fee; Summary Suspension;

Reinstatement.

(A) An attorney who fails to file a Certificate of Registration and pay the fee required by this rule on or before the date on which it becomes due, but does so within sixty days of that date, shall be assessed a late registration fee of fifty dollars. The late registration fee shall be in addition to the applicable registration fee.

(B) An attorney who fails to file a Certificate of Registration and pay the fees required by this rule either on a timely basis or within the late registration period provided for in division (A) of this section shall be notified of apparent noncompliance by the Office of Attorney Services. The Office of Attorney Services shall send the notice of apparent noncompliance by regular mail to the attorney at the most recent address provided by the attorney to the Office of Attorney Services. The notice shall inform the attorney that he or she will be summarily suspended from the practice of law in Ohio and not entitled to practice law in Ohio unless, on or before the date set forth in the notice, the attorney either files evidence of compliance with the requirements of this rule or comes into compliance. If the attorney does not file evidence of compliance or come into compliance on or before the date set forth in the notice, the attorney shall be summarily suspended from the practice of law in Ohio. The Office of Attorney Services shall record the suspension on the roll of attorneys and send notice of the suspension by certified mail to the attorney at the most recent address provided by the attorney to the Office of Attorney Services. The Supreme Court Reporter shall publish notice of the suspension in the Ohio Official Reports and the Ohio State Bar Association Report.

(C) An attorney who is summarily suspended under this section shall not practice law in Ohio; hold himself or herself out as authorized to practice law in Ohio; hold nonfederal judicial office in Ohio; occupy a nonfederal position in this state in which the attorney is called upon to give legal advice or counsel or to examine the law or pass upon the legal effect of any act, document, or law; be employed in the Ohio judicial system in a position required to be held by an attorney; or practice before any nonfederal court or agency in this state on behalf of any person except himself or herself. 

(D) An attorney who is summarily suspended under this section may be reinstated to the practice of law by applying for reinstatement with the Office of Attorney Services, complying with the requirements of Section 1 of this rule, including payment of the applicable registration fee, and paying a reinstatement fee of three hundred dollars. The Office of Attorney Services shall send notice of reinstatement to an attorney who meets the conditions for reinstatement and shall record the reinstatement on the roll of attorneys. The Supreme Court Reporter shall publish notice of the reinstatement in the Ohio Official Reports and the Ohio State Bar Association Report.

Section 6. Retirement or Resignation from the Practice of Law.

(A) An attorney who wishes to retire or resign from the practice of law shall file an application with the Office of Attorney Services. The application shall be on a form furnished by the Office of Attorney Services and contain both of the following:

(1) A notarized affidavit setting forth the attorney’s full name, attorney registration number, date of birth, mailing address, and all other jurisdictions and registration numbers under which the attorney practices. The affidavit shall state all of the following:

(a) The attorney wishes to retire or resign from the practice of law in the State of Ohio;

(b) The attorney fully understands that the retirement or resignation completely divests him or her of the privilege of engaging in the practice of law, and of each, any and all of the rights, privileges, and prerogatives appurtenant to the office of attorney and counselor at law; 

(c) The attorney fully understands that the retirement or resignation is unconditional, final, and irrevocable;

(2) A written waiver allowing Disciplinary Counsel to review all proceedings and documents relating to review and investigation of grievances made against the attorney under the Rules for the Government of the Bar of Ohio and the Rules for the Government of the Judiciary of Ohio, and to disclose to the Supreme Court any information it deems appropriate, including, but not limited to, information that otherwise would be private pursuant to Gov. Bar R. V.

(B) The Office of Attorney Services shall refer the application to Disciplinary Counsel. Upon receipt of the referral, Disciplinary Counsel shall determine whether any disciplinary proceedings are pending against the attorney. After completing this inquiry, Disciplinary Counsel shall submit to the Office of Attorney Services a confidential report, under seal, recommending whether the application should be accepted, denied, or delayed. If Disciplinary Counsel recommends that the application be accepted, the report shall indicate whether the attorney should be designated as retired or designated as resigned with disciplinary action pending. If Disciplinary Counsel recommends that the application be denied or delayed, the report shall provide reasons for the recommendation. Upon receipt of the report from Disciplinary Counsel, the Office of Attorney Services shall do one of the following:

(1) Accept the application and designate the attorney as retired if the report recommends such acceptance and designation;

(2) File the application and the report with the Clerk of the Supreme Court if the report recommends acceptance of the application with a designation of resigned with discipline pending or the denial or deferral of the application.

(C) Upon receipt and consideration of an application filed pursuant to division (B)(2) of this section, the Supreme Court shall enter an order it deems appropriate. An order accepting an application to resign from the practice of law shall indicate that the attorney be designated as resigned with disciplinary action pending. The Clerk of the Supreme Court shall serve copies of the order as provided in Gov. Bar R. V, Section 8(D)(1).

(D) A retired attorney may be designated as “retired” on law firm letterhead if the attorney’s name was included on the letterhead prior to the time that the attorney’s retirement was accepted by the Supreme Court. A retired attorney shall not be listed as “of counsel” or otherwise be represented as able to engage in the practice of law in Ohio.

Section 7. Attorney Services Fund.

(A) Except as otherwise provided in the Rules for the Government of the Bar of Ohio, all fees collected pursuant to the Rules for the Government of the Bar of Ohio shall be deposited in the Attorney Services Fund. Moneys in the fund shall be used for the following purposes:

(1) The investigation of complaints of alleged misconduct pursuant to Gov. Bar R. V or Rule II of the Supreme Court Rules for the Government of the Judiciary of Ohio and the investigation of the alleged unauthorized practice of law pursuant to Gov. Bar R. VII;

(2) To support the activities of the Clients’ Security Fund established under Gov. Bar R. VIII;

(3) To support the activities of the Commission on Continuing Legal Education pursuant to Gov. Bar R. X;

(4) Any other purposes considered necessary by the Supreme Court for the government of the bar and of the judiciary of Ohio.

(5) To support any other activities related to the administration of justice considered necessary by the Supreme Court of Ohio.

(B) In addition to the purposes set forth in division (A) of this section, moneys in the Attorney Services Fund may be placed in the custody of the Treasurer of State pursuant to division (B) of section 113.05 of the Revised Code or transferred to the credit of the Supreme Court Attorney Services Fund in the state treasury. Investment earnings on moneys placed in the custody of the Treasurer shall be credited to the custodial account and investment earnings on moneys transferred to the Supreme Court Attorney Services Fund in the state treasury shall be credited to that fund.

(C) On or before the first day of November each year, the Administrative Director of the Supreme Court shall prepare and publish a report on the activity of the Attorney Services Fund.

[Not analogous to former Rule VI, effective February 28, 1972; amended effective January 1, 1981; November 17, 1982; July 1, 1983; May 13, 1985, July 1, 1986; January 1, 1989; July 1, 1991; September 1, 1991; January 1, 1992; July 1, 1992; July 1, 1993; January 1, 1995; July 1, 1995; November 1, 1995; July 1, 1997; July 1, 1999; November 28, 2000; June 1, 2002; August 19, 2002; November 1, 2002; July 1, 2003; July 1, 2005, September 1, 2005; July 1, 2007; September 1, 2007; January 1, 2008; May 1, 2009; September 1, 2010; January 1, 2012.]

***

RULE XX.
Title and effective dates

***

(KKKK) The amendments to Gov. Bar R. III, Sections 1-4 and Rule VI, Section 1, adopted by the Supreme Court on December 8, 2011, shall take effect on January 1, 2012.

THE OHIO RULES OF PROFESSIONAL CONDUCT

* * *

 SEQ CHAPTER \h \r 1RULE 1.4: COMMUNICATION

(a)
A lawyer shall do all of the following:

(1)
promptly inform the client of any decision or circumstance with respect to which the client’s informed consent is required by these rules;

(2)
reasonably consult with the client about the means by which the client’s objectives are to be accomplished;

(3)
keep the client reasonably informed about the status of the matter;

(4)
comply as soon as practicable with reasonable requests for information from the client;

(5)
consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Ohio Rules of Professional Conduct or other law.

(b)
A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

(c)
A lawyer shall inform a client at the time of the client’s engagement of the lawyer or at any time subsequent to the engagement if the lawyer does not maintain professional liability insurance in the amounts of at least one hundred thousand dollars per occurrence and three hundred thousand dollars in the aggregate or if the lawyer’s professional liability insurance is terminated.  The notice shall be provided to the client on a separate form set forth following this rule and shall be signed by the client.


(1)
A lawyer shall maintain a copy of the notice signed by the client for five years after termination of representation of the client.


(2)
A lawyer who is involved in the division of fees pursuant to Rule 1.5(e) shall inform the client as required by division (c) of this rule before the client is asked to agree to the division of fees.


(3)
The notice required by division (c) of this rule shall not apply to either of the following:

(i)
A lawyer who is employed by a governmental entity and renders services pursuant to that employment;

(ii)
A lawyer who renders legal services to an entity that employs the lawyer as in-house counsel.

NOTICE TO CLIENT


Pursuant to Rule 1.4 of the Ohio Rules of Professional Conduct, I am required to notify you that I do not maintain professional liability (malpractice) insurance of at least $100,000 per occurrence and $300,000 in the aggregate.









_____________________









Attorney’s Signature

CLIENT ACKNOWLEDGEMENT


I acknowledge receipt of the notice required by Rule 1.4 of the Ohio Rules of Professional Conduct that [insert attorney’s name] does not maintain professional liability (malpractice) insurance of at least $100,000 per occurrence and $300,000 in the aggregate.









_____________________









Client’s Signature









_____________________









Date

Comment
[1]
Reasonable communication between the lawyer and the client is necessary for the client to participate effectively in the representation.

Communicating with Client

[2]
If these rules require that a particular decision about the representation be made by the client, division (a)(1) requires that the lawyer promptly consult with and secure the client’s consent prior to taking action unless prior discussions with the client have resolved what action the client wants the lawyer to take.  For example, a lawyer who receives from opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain in a criminal case must promptly inform the client of its substance unless the client has previously indicated that the proposal will be acceptable or unacceptable or has authorized the lawyer to accept or to reject the offer.  See Rule 1.2(a).

[3]
Division (a)(2) requires the lawyer to reasonably consult with the client about the means to be used to accomplish the client’s objectives.  In some situations, depending on both the importance of the action under consideration and the feasibility of consulting with the client, this duty will require consultation prior to taking action.  In other circumstances, such as during a trial when an immediate decision must be made, the exigency of the situation may require the lawyer to act without prior consultation.  In such cases the lawyer must nonetheless act reasonably to inform the client of actions the lawyer has taken on the client’s behalf.  Additionally, division (a)(3) requires that the lawyer keep the client reasonably informed about the status of the matter, such as significant developments affecting the timing or the substance of the representation and the fees and costs incurred to date.

[4]
A lawyer’s regular communication with clients will minimize the occasions on which a client will need to request information concerning the representation.  When a client makes a reasonable request for information, however, division (a)(4) requires prompt compliance with the request, or if a prompt response is not feasible, that the lawyer, or a member of the lawyer’s staff, acknowledge receipt of the request and advise the client when a response may be expected.  Client telephone calls should be promptly returned or acknowledged.

Explaining Matters

[5]
The client should have sufficient information to participate intelligently in decisions concerning the objectives of the representation and the means by which they are to be pursued, to the extent the client is willing and able to do so.  Adequacy of communication depends in part on the kind of advice or assistance that is involved.  For example, when there is time to explain a proposal made in a negotiation, the lawyer should review all important provisions with the client before proceeding to an agreement.  In litigation a lawyer should explain the general strategy and prospects of success and ordinarily should consult the client on tactics that are likely to result in significant expense or to injure or coerce others.  On the other hand, a lawyer ordinarily will not be expected to describe trial or negotiation strategy in detail. The guiding principle is that the lawyer should fulfill reasonable client expectations for information consistent with the duty to act in the client’s best interests, and the client’s overall requirements as to the character of representation.

[6]
Ordinarily, the information to be provided is that appropriate for a client who is a comprehending and responsible adult. However, fully informing the client according to this standard may be impracticable, for example, where the client is a child or suffers from diminished capacity.  See Rule 1.14.  When the client is an organization or group, it is often impossible or inappropriate to inform every one of its members about its legal affairs; ordinarily, the lawyer should address communications to the appropriate officials of the organization.  See Rule 1.13.  Where many routine matters are involved, a system of limited or occasional reporting may be arranged with the client.

Withholding Information

[7]
In some circumstances, a lawyer may be justified in delaying transmission of information when the client would be likely to react imprudently to an immediate communication.  Thus, a lawyer might withhold a psychiatric diagnosis of a client when the examining psychiatrist indicates that disclosure would harm the client.  A lawyer may not withhold information to serve the lawyer’s own interest or convenience or the interests or convenience of another person.  Rules or court orders governing litigation may provide that information supplied to a lawyer may not be disclosed to the client.  Rule 3.4(c) directs compliance with such rules or orders.

Professional Liability Insurance


[8]
Although it is in the best interest of the lawyer and the client that the lawyer maintain professional liability insurance or another form of adequate financial responsibility, it is not required in any circumstance other than when the lawyer practices as part of a legal professional association, corporation, legal clinic, limited liability company, or limited liability partnership. 


[9]
The client may not be aware that maintaining professional liability insurance is not mandatory and may well assume that the practice of law requires that some minimum financial responsibility be carried in the event of malpractice.  Therefore, a lawyer who does not maintain certain minimum professional liability insurance shall promptly inform a prospective client or client.

Comparison to former Ohio Code of Professional Responsibility


Rule 1.4(a) states the minimum required communication between attorney and client.  This is a change from the aspirational nature of EC 7-8.  Rule 1.4(a)(1) corresponds to several sentences in EC 7-8 and EC 9-2.  Rules 1.4(a)(2) and (3) correspond to several sentences in EC 7-8.  Rule 1.4(a)(4) explicitly states what is implied in EC 7-8 and EC 9-2.  Rule 1.4(a)(5) states a new requirement that does not correspond to any DR or  EC.


Rule 1.4(b) corresponds to several sentences in EC 7-8 and EC 9-2.


Rule 1.4(c) adopts the existing language in DR 1-104.

Comparison to ABA Model Rules of Professional Conduct


Rules 1.4(a)(1) through (a)(5) are the same as the Model Rule provisions except for division (a)(4), which is altered to require compliance with client requests “as soon as practicable” rather than “promptly.” 


Rule 1.4(b) is the same as the Model Rule provision.


Rule 1.4(c) does not have a counterpart in the Model Rules.  The provision mirrors DR 1-104, adopted effective July 1, 2001.  DR 1-104 provides the public with additional information and protection from attorneys who do not carry malpractice insurance.  Ohio is one of only a few states that have adopted a similar provision, and this requirement is retained in the rules.
***

RULE 7.5:  FIRM NAMES AND LETTERHEADS

(a)
A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1.  A lawyer in private practice shall not practice under a trade name, a name that is misleading as to the identity of the lawyer or lawyers practicing under the name, or a firm name containing names other than those of one or more of the lawyers in the firm, except that the name of a professional corporation or association, legal clinic, limited liability company, or limited liability partnership shall contain symbols indicating the nature of the organization as required by Gov. Bar R. III.  If otherwise lawful, a firm may use as, or continue to include in, its name the name or names of one or more deceased or retired members of the firm or of a predecessor firm in a continuing line of succession.

(b)
A law firm with offices in more than one jurisdiction that lists attorneys associated with the firm shall indicate the jurisdictional limitations on those not licensed to practice in Ohio.

(c)
The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.

(d)
Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.

Comment

[1]
A firm may be designated by the names of all or some of its members or by the names of deceased members where there has been a continuing succession in the firm’s identity.  The letterhead of a law firm may give the names and dates of predecessor firms in a continuing line of succession.  A lawyer or law firm may also be designated by a distinctive website address or comparable professional designation.  It may be observed that any firm name including the name of a deceased partner is, strictly speaking, a trade name.  The use of such names to designate law firms has proven a useful means of identification.  However, it is misleading to use the name of a lawyer not associated with the firm or a predecessor of the firm or the name of a nonlawyer. 

[2]
With regard to division (d), lawyers sharing office facilities, but who are not in fact associated with each other in a law firm, may not denominate themselves as, for example, “Smith and Jones,” for that title suggests that they are practicing law together in a firm.  The use of a disclaimer such as “not a partnership” or “an association of sole practitioners” does not render the name or designation permissible.

[3]
A lawyer may be designated “Of Counsel” if the lawyer has a continuing relationship with a lawyer or law firm, other than as a partner or associate.

[4]
A legal clinic operated by one or more lawyers may be organized by the lawyer or lawyers for the purpose of providing standardized and multiple legal services.  The name of the law office shall consist only of the names of one or more of the active lawyers in the organization, and may include the phrase “legal clinic” or words of similar import.  The use of a trade name or geographical or other type of identification or description is prohibited.  The name of any active lawyer in the clinic may be retained in the name of the legal clinic after the lawyer’s death, retirement, or inactivity because of age or disability, and the name must otherwise conform to other provisions of the Ohio Rules of Professional Conduct and the Supreme Court Rules for the Government of the Bar of Ohio.  The legal clinic cannot be owned by, and profits or losses cannot be shared with, nonlawyers or lawyers who are not actively engaged in the practice of law in the organization.

Comparison to former Ohio Code of Professional Responsibility


With the exception of DR 2-102(E) and (F), Rule 7.5 is comparable to DR 2-102.


The provisions of DR 2-102(E), which prohibits truthful statements about a lawyer’s actual businesses and professions, are not included in Rule 7.5.  The Rules of Professional Conduct should not preclude truthful statements about a lawyer’s professional status, other business pursuits, or degrees.


DR 2-102(F) is an exception to DR 2-102(E) and is unnecessary in light of the decision to not retain DR 2-102(E).


Comment [3] is substantially the same as the Ohio provision on the “of counsel” designation.


Comment [4] addresses the restrictions of DR 2-102(G) relative to operating a “legal clinic” and using the designation “legal clinic.”

Comparison to ABA Model Rules of Professional Conduct


Rule 7.5 combines Model Rule 7.5 with DR 2-102, with one exception.  Rule 7.5(a) retains the prohibition in DR 2-102(B) that a lawyer shall not practice under a trade name.  The Model Rule prohibition extends only to the use of a trade name that implies a connection to a governmental, charitable, or public legal services organization.
***

Form of Citation, Effective Date, Application


(a)
These rules shall be known as the Ohio Rules of Professional Conduct and cited as “Prof. Cond. Rule _____.”


(b)
The Ohio Rules of Professional Conduct shall take effect February 1, 2007, at which time the Ohio Rules of Professional Conduct shall supersede and replace the Ohio Code of Professional Responsibility to govern the conduct of lawyers occurring on or after that effective date.  The Ohio Code of Professional Responsibility shall continue to apply to govern conduct occurring prior to February 1, 2007 and shall apply to all disciplinary investigations and prosecutions relating to conduct that occurred prior to February 1, 2007.


(c)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rule 5.5(d) and Comment [17] of the Ohio Rules of Professional Conduct effective September 1, 2007.


(d)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rule 7.4 of the Ohio Rules of Professional Conduct effective April 1, 2009.


(e)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rule 1.15 of the Ohio Rules of Professional Conduct effective January 1, 2010.


(f)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rules 5.5 and 8.5 of the Ohio Rules of Professional Conduct effective January 1, 2011.


(g)
The Supreme Court of Ohio adopted amendments to Prof. Cond. Rules 1.4, Comment [8], and 7.5 of the Ohio Rules of Professional Conduct effective January 1, 2012.
