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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

CARR, Presiding Judge.

{11} Appellant, Bruce Browand, appeals the judgment of the Lorain
County Court of Common Pleas, which denied appellant’s motion to dismiss.
This Court affirms.

l.

{2} On March 1, 2006, appellant was indicted in case number
06CR069935 on one count of receiving stolen property in violation of R.C.
2913.51(A), a felony of the fourth degree; one count of failure to comply in
violation of R.C. 2921.331(B), a misdemeanor of the first degree; one count of

driving under suspension in violation of R.C. 4510.11(A), a misdemeanor of the



first degree; and one count of obstructing official business in violation of R.C.
2921.31(A), a felony of the fifth degree. On April 11, 2006, the indictment was
supplemented with a fifth count, to wit, one count of driving under the influence in
violation of R.C. 4511.19(A)(1)(a), a felony of the third degree Appellant had
been arrested on January 28, 2006 in regard to some of those charges. He was
released on February 28, 2006, after posting bond.

{13} On March 8, 2006, appellant was again arrested on new charges
which proceeded under case number 06CR070270. As he was unable to post bond
in that case, he remained in jail until he was convicted after a no contest plea in
case number 06CR069935 on September 7, 2006.

{14} On March 23, 2006, appellant requested discovery and a bill of
particulars, which were due from the State by April 12, 2006. By the same journal
entry, appellant also waived statutory time for a speedy trial pursuant to R.C.
2945.71 et seq. Discovery and a bill of particulars were filed by the State on
March 24, 2006.

{15} On May 31, 2006, pretrial was continued until June 7, 2006, at
appellant’s request. On the journal entry, appellant crossed out the waiver of
speedy trial language and wrote, “Defendant does not waive time[.]” On June 7,
2006, pretrial was again continued at appellant’s request until June 14, 2006, for
defense counsel’s failure to appear. At the June 14, 2006 pretrial, appellant

requested a final pretrial, which was scheduled for July 5, 2006.
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{116} On June 30, 2006, appellant filed a motion to dismiss on the grounds
that he had been denied his speedy trial rights. On the same day, appellant filed a
withdrawal of time waiver, stating that he has not waived time for a speedy trial
and that he revokes or withdraws any waiver that may have been signed on his
behalf but without his authorization. On August 1, 2006, the State filed a brief in
opposition to appellant’s motion to dismiss. On August 14, 2006, the trial court
held a hearing on the motion to dismiss. By journal entry filed the next day, the
trial court denied appellant’s motion, finding that appellant’s speedy trial rights
had not been violated.

{17} On September 7, 2006, prior to entering a plea, appellant renewed
his motion to dismiss on speedy trial grounds. The trial court denied the motion.
Appellant entered pleas of no contest to the charges in case number 06CR069935
and 06CR070270. The matters later proceeded to sentencing.

{118} Appellant filed a motion for a delayed appeal regarding case number
06CR069935. This Court allowed the delayed appeal. Appellant raises one

assignment of error for review.

ASSIGNMENT OF ERROR
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“THE TRIAL COURT ABUSED ITS DISCRETION WHEN IT
FAILED TO DISMISS THE CHARGES AGAINST THE
DEFENDANT AS REQUIRED BY [R.C.] 2945.73(B).’

{119} Appellant argues that the trial court erred by denying his motions to
dismiss for violation of his speedy trial right. This Court disagrees.

{110} “When reviewing an appellant’s claim that he was denied his right to
a speedy trial, this Court applies the de novo standard of review to questions of
law and the clearly erroneous standard of review to questions of fact.” State v.
Downing, 9th Dist. No. 22012, 2004-Ohio-5952, at 36. See, also, State v.
Hamlet, 9th Dist. No. 04CA008527, 2005-Ohio-3110, at 115.

{111} The right to a speedy trial by the State is guaranteed to a criminal
defendant by the Sixth and Fourteenth Amendments to the United States
Constitution. Klopfer v. North Carolina (1967), 386 U.S. 213, 222-223. The
same right is conferred to a criminal defendant by Section 10, Article I, Ohio
Constitution. State v. O’Brien (1987), 34 Ohio St.3d 7, 8. A criminal defendant
may waive his right to a speedy trial only if it is knowingly, voluntarily and
intelligently made. State v. Adams (1989), 43 Ohio St.3d 67, 69. The waiver must
also be expressed in writing or made in open court on the record. State v. King
(1994), 70 Ohio St.3d 158, syllabus.

{112} R.C. 2945.71 et seq. is an enforcement mechanism to make sure the
constitutional right to a speedy trial is upheld. State v. Pachay (1980), 64 Ohio

St.2d 218, syllabus. R.C. 2945.71 dictates the time limits in which a defendant
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must be brought to trial. R.C. 2945.71(C)(2) provides that “[a] person against
whom a charge of felony is pending *** [s]hall be brought to trial within two
hundred seventy days after the person’s arrest.” R.C. 2945.71(E) addresses the
computation of time and provides that “each day during which the accused is held
in jail in lieu of bail on the pending charge shall be counted as three days.” Time
is calculated to run the day after the date of arrest. State v. Friedhof (July 10,
1996), 9th Dist. No. 2505-M, citing State v. Steiner (1991), 71 Ohio App.3d 249,
250-51. See, also, Crim.R. 45(A).

{9113} Pursuant to R.C. 2945.73, if a defendant is not brought to trial within
the prescribed time period, the trial court must discharge the defendant upon
motion for dismissal prior to or at the commencement of trial. R.C. 2945.73(B).
However, the time within which a defendant must be brought to trial can be tolled.

{114} R.C. 2945.72(H) provides that the statutorily prescribed time for a
speedy trial may be lengthened by any period of continuance granted on the
accused’s own motion, or by any reasonable period granted other than on the
accused’s motion. See, also, Hamlet at 18. In addition, this Court has held that
the time in which a trial court is required to bring a criminal defendant to trial is
effectively extended, or tolled, when the defendant files a motion to dismiss until
the time when the trial court denies the motion. State v. Hughes, 9th Dist. No.
02CA008206, 2003-Ohio-5045, at 15, citing State v. Bickerstaff (1984), 10 Ohio

St.3d 62, 67.
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{115} Furthermore, R.C. 2945.72(E) provides that the statutorily
prescribed time for a speedy trial may be lengthened by “[a]ny period of delay
necessitated by reason of a *** motion, proceeding, or action made or instituted
by the accused.” The Ohio Supreme Court has held that “a demand for discovery
[by the defendant] or a bill of particulars is a tolling event pursuant to R.C.
2945.72(E).” State v. Brown, 98 Ohio St.3d 121, 2002-Ohio-7040, at 26.

{1116} R.C. 2945.72(D) provides that the statutorily prescribed time for a
speedy trial may be lengthened by “[a]ny period of delay occasioned by the
neglect or improper act of the accused.” The Ohio Supreme Court recently held
that the “failure of a criminal defendant to respond within a reasonable time to a
prosecution request for reciprocal discovery constitutes neglect that tolls the
running of speedy-trial time pursuant to R.C. 2945.72(D).” State v. Palmer, 112
Ohio St.3d 457, 2007-Ohio-374, at paragraph one of the syllabus.

{117} In this case, appellant was in jail for 31 days after his initial arrest
during the inclusive period from January 29, 2006 through February 28, 2006.
Each of those days counts as 3 for a total of 93 days. Another 22 days elapsed
from March 1, 2006 through March 22, 2006, bringing the total to 115 days.

{1118} Time would have tolled from March 23, 2006, when appellant filed a
request for discovery and a bill of particulars, for 1 day until the State filed its
discovery and bill of particulars the next day. However, the March 23, 2006

journal entry also contained appellant’s signature below an assertion that
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“DEFENDANT WAIVES STATUTORY TIME FOR SPEEDY TRIAL
PURSUANT TO RC 2945.71 et seq.”
“An accused may waive his constitutional right to a speedy trial,
provided his waiver is made knowingly and voluntarily. Barker v.
Wingo (1972), 407 U.S. 514. Waiver removes the case from the
operation of the speedy trial statutes. Westlake v. Cougill (1978), 56

Ohio St.2d 230. However, waiver must be shown affirmatively in
the record.” State v. Dickerson (Mar. 11, 1991), 2d Dist. No. 2703.

{1119} Although appellant, or someone on his behalf, crossed through the
waiver language and wrote “Defendant does not waive time” on journal entries
filed on June 2, 2006 and June 20, 2006, appellant did not file a withdrawal of
time waiver until June 30, 2006. Accordingly, the 99 days from the date of waiver
until the withdrawal of waiver do not count for speedy trial purposes.

{120} On June 30, 2006, appellant also filed a motion to dismiss, thereby
tolling time for another 46 days until the trial court denied the motion on August
15, 2006. From August 15, 2006 until September 7, 2006, when appellant entered
a no contest plea to the charges, time ran on a 1 for 1 day basis for a total of 24
days. Although appellant remained in jail during that time, he was being held on
other charges in case number 06CR070270. His bond was never revoked or
forfeited in regard to case number 06CR069935, the sole case on appeal.
Therefore, adding these 24 days to the 115 days which had run as calculated
above, appellant was tried well within the 270-day statutory limit.

{9121} Should this Court find that the June 2, 2006 notation on appellant’s

behalf in the journal entry that he does not waive time constitutes an affirmative

Court of Appeals of Ohio, Ninth Judicial District



withdrawal of his previous waiver, we still find that the trial court did not err by
denying appellant’s motions to dismiss. As we found above, 115 days elapsed
from appellant’s arrest through March 22, 2006. One day on March 23, 2006, was
tolled due to appellant’s filing of a request for discovery and bill of particulars.
Time began to run again on March 24, 2006, when the State filed its discovery and
bill of particulars.

{122} On March 24, 2006, the State filed its request for discovery, and the
trial court ordered appellant to provide discovery to the State by May 3, 2006.
Appellant failed to do so. On May 19, 2006, the State filed a second request for
discovery. The trial court issued an order on June 2, 2006, noting that appellant
was to have provided discovery by May 3, 2006. The court ordered appellant to
serve and file his discovery by June 16, 2006, “or face possible sanctions.”
Appellant failed to file his discovery until June 30, 2006, asserting that “he knows
of no material subject to discovery that he would be required to provide to the
state.” Appellant’s failure to timely serve and file his discovery constitutes a
period of delay occasioned by appellant’s neglect. Time began to run on March
24, 2006, until May 3, 2006, when appellant’s discovery was due. We note that
this Court could reasonably find that time was tolled as of the date discovery was
due until appellant’s ultimate untimely filing of discovery on the basis of neglect.
See Palmer at paragraph one of the syllabus. But even considering that time

continued to run until June 16, 2006, the date to which the trial court extended
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appellant’s time to comply or face sanctions, 94 days ran. As of June 16, 2006,
209 days had passed for speedy trial purposes.

{1123} Appellant requested a continuance on June 7, 2006, because defense
counsel failed to appear for a pretrial. The trial court continued the pretrial until
June 14, 2006. Therefore, time was tolled for 7 days, which lowers the above
calculation to 202 days.

{124} From June 16, 2006, until June 30, 2006, time was tolled pursuant to
R.C. 2945.72(D) due to appellant’s delay beyond the time extended by the court
for filing his discovery. Time was then tolled again from June 30, 2006, until
August 15, 2006, due to the pendency of appellant’s motion to dismiss. Time ran
for an additional 24 days from August 15, 2006, until appellant entered his no
contest plea on September 7, 2006. Therefore, a total of 226 days ran prior to
appellant’s conviction, well within the 270-day limit. Appellant’s assignment of

error is overruled.
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I,
{1125} Appellant’s sole assignment of error is overruled. The judgment of
the Lorain County Court of Common Pleas is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Lorain, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).
The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the mailing in the docket,
pursuant to App.R. 30.

Costs taxed to appellant.

DONNA J. CARR
FOR THE COURT

REECE, J.
CONCURS
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DICKINSON, J.
CONCURS, SAYING:

{1126} | agree with the majority that defendant’s assignment of error must
be overruled. | write separately because | am concerned that confusion has crept
into this Court’s speedy trial cases regarding the applicable standard of review.

{1127} Speedy trial cases, like other cases, can present questions of law,
fact, or both. To the extent this Court reviews questions of law, | agree that it does
so de novo. The problem relates to its review of findings of fact. The majority
has written, based on previous precedent from this Court, that a “clearly erroneous
standard of review” is applicable to a trial court’s factual determinations.

{1128} The “clearly erroneous standard of review” is a phrase that federal
appellate courts use to designate the standard they use in reviewing factual
determinations in non-jury cases. Rule 52 of the Federal Rules of Civil Procedure
provides, in part, that such findings should not be set aside unless they are “clearly
erroneous.” The phrase “clearly erroneous standard of review” appears to have
first crept into this Court’s speedy trial cases in State v. Auterbridge, 9th Dist. No.
97CA006702, 1998 WL 103348 (Feb. 25, 1998). Significantly, in that case, the
Court relied exclusively on two federal appellate decisions as support for its
holding that the “clearly erroneous standard of review” is applicable to review of
findings of fact in speedy trial cases:

In reviewing a trial court’s determination of whether a defendant’s

right to a speedy trial was violated, an appellate court applies the de
novo standard to questions of law and the clearly erroneous standard

Court of Appeals of Ohio, Ninth Judicial District



12

to questions of fact. See United States v. Smith (C.A. 6, 1996), 94
F.3d 204, 208, certiorari denied (1997), 519 U.S. 1133, 117 S. Ct.
997, 136 L.Ed. 2d 877. See, also, United States v. Clark (C.A. 11,
1996), 83 F.3d 1350, 1352.

Id. at *1. | feel compelled to confess that | was a member of the panel that
decided Auterbridge and joined in that opinion. | now recognize that it was
unfortunate that the Court lifted the phrase “clearly erroneous standard of review”
from the federal cases cited.

{1129} Ohio courts review findings of fact to determine whether they are
supported by sufficient evidence and whether they are against the manifest weight
of the evidence. Whether a finding of fact is supported by sufficient evidence is a
legal question and, like other legal questions, is considered de novo. State v.
Thompkins, 78 Ohio St. 3d 380, 386 (1997). The definitive statement of the
manifest weight standard of review, at least for criminal cases, comes from State v.
Otten, 33 Ohio App. 3d 339, 340 (1986):

[A]n appellate court must review the entire record, weigh the

evidence and all reasonable inferences, consider the credibility of

witnesses and determine whether, in resolving conflicts in the

evidence, the trier of fact clearly lost its way and created such a

manifest miscarriage of justice that the conviction must be reversed
and a new trial ordered.

{1130} In State v. Wilson, 113 Ohio St. 3d 382, 2007-Ohio-2202, at 121, the
Ohio Supreme Court determined that the “clearly erroneous” standard of review,
as applied by this Court, is actually the “civil manifest-weight-of-the-evidence

standard” of review identified in that case: whether there “is ‘some competent,
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credible evidence’ to support the trial court’s determination.” The “clearly
erroneous standard of review,” as applied by federal appellate courts, however, is
more similar to the manifest weight standard of review applied by Ohio courts in
criminal cases, and, in practice, may be synonymous to it:

Although there is considerable force to the observation that “it is idle

to try to define” what is meant by “clearly erroneous,” the definition

announced by the Supreme Court in 1948 has been reiterated many

times by that Court and various courts of appeals and continues to be
the definitive test in reviewing a district court’s findings:

A finding is “clearly erroneous” when although there
is evidence to support it, the reviewing court on the
entire evidence is left with the definite and firm
conviction that a mistake has been committed.

9A Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure
82585 (2d ed. 2007 Update) (quoting United States v. Aluminum Co. of America,
148 F.2d 416, 433 (2d Cir. 1945) and United States v. United States Gypsum Co.,
333 U.S. 364, 395 (1948)). It is difficult to imagine a case in which “the trier of
fact clearly lost its way and created such a manifest miscarriage of justice that
[reversal is necessary]” that will not lead to a “definite and firm conviction that a
mistake has been committed” or in which “a definite and firm conviction that a
mistake has been committed” will not lead to a conclusion that “the trier of fact
clearly lost its way and created such a manifest miscarriage of justice that [reversal
is necessary].” This Court’s continued use of the phrase “clearly erroneous
standard of review” adds nothing to Ohio jurisprudence but confusion, and this

Court should end that confusion. It should make it clear that, in speedy trial cases
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as in other criminal cases, it reviews legal questions, including whether findings of
fact are supported by sufficient evidence, de novo and further reviews findings of
fact to determine whether the fact finder clearly lost its way and created such a

manifest miscarriage of justice that the trial court’s judgment must be reversed.

(Reece, J., retired, of the Ninth District Court of Appeals, sitting by assignment
pursuant to, 86(C), Article IV, Constitution.)
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