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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

MOORE, Judge.



{111} Appellant, South Park, Ltd., appeals from the judgment of the Lorain
County Court of Common Pleas which affirmed Appellee’s denial of an
application for approval of a cluster subdivision. This Court reverses.

l.

{912} Appellant sought approval from Appellee, City Council of Avon, for
the development of a cluster subdivision. Appellant appeared before the Avon
Lake Planning Commission on numerous occasions, and modified its
developmental proposal so as to obtain the approval of the Planning Commission.
When the proposal was submitted to Appellee, six of the seven council members
voted to deny approval of the subdivision. In support of its denial, Appellee
members noted that the development did not meet the green space requirements of
the applicable city zoning ordinance and was not in the best interest of the city.
The record reflects that the green space requirement had previously been reviewed
by Michael Bramhall, a consulting engineer for the city, and approved.

{113} Appellant, thereafter, appealed the decision of Appellee to the
Lorain County Court of Common Pleas. In support of its appeal, Appellant
supplemented the trial court record with numerous exhibits, including minutes
from Council meetings and correspondence between the parties. Ultimately, the
trial court affirmed Appellee’s denial of Appellant’s application, without
articulating supporting rationale based upon the record before it. Appellant timely
appealed, raising one assignment of error for our review.



ASSIGNMENT OF ERROR

“THE TRIAL COURT ERRED IN AFFIRMING THE DECISION
OF [APPELLEE] WHICH DENIED APPROVAL OF THE FINAL
PLAT AND SUBDIVIDER’S AGREEMENT FOR THE KENWYN
VILLAGE ESTATES SUBDIVISION. THE TRIAL COURT
ERRED FOR EACH OF THE FOLLOWING REASONS: (1) THE
ACTION OF [APPELLEE] WAS UNLAWFUL FOR THE
REASON THAT THE FINAL PLAT CONFORMED IN EVERY
RESPECT WITH THE CODIFIED ORDINANCES OF THE CITY
OF AVON; (20 THE ACTION OF COUNCIL WAS
UNCONSTITUTIONAL IN THAT IT DENIED [] APPELLANT
THE CONSTITUTIONALLY-PROTECTED PROPERTY RIGHT
TO DEVOTE PROPERTY WHICH CONFORMED IN EVERY
RESPECT WITH THE CODIFIED ORDINANCES OF THE CITY
OF AVON TO USE AS PERMITTED; (3) THE ACTION OF THE
COUNCIL IS NOT SUPPORTED BY THE PREPONDERANCE
OF SUBSTANTIAL, RELIABLE AND PROBATIVE EVIDENCE
ON THE WHOLE RECORD. ***”

{14} In its sole assignment of error, Appellant argues that reversal is
appropriate on multiple grounds. Specifically, Appellant alleges that Appellee’s
decision was not supported by a preponderance of substantial, reliable, and
probative evidence. We find that Appellant’s assignment of error has merit.

{15} Appellant appealed the decision of Appellee to the court of common
pleas pursuant to R.C. 2506.01. The common pleas court “considers the ‘whole
record,” including any new or additional evidence admitted under R.C. 2506.03,
and determines whether the administrative order is unconstitutional, illegal,
arbitrary, capricious, unreasonable, or unsupported by the preponderance of
substantial, reliable, and probative evidence.” Henley v. Youngstown Bd. of
Zoning Appeals (2000), 90 Ohio St.3d 142, 147; see, also, R.C. 2506.04. A trial

court’s failure to use the proper standard of review causes its conclusion to be



erroneous as a matter of law. Copley Twp. Bd. of Trustees v. Lorenzetti (2001),
146 Ohio App.3d 450, 454; White v. Cty. of Summit, 9th Dist. No. 21152, 2003-
Ohio-1807, at 11.

{116} In the instant matter, the trial court concluded,

“This Court finds that the decision of Council was not arbitrary,

unreasonable or capricious, or without any basis of a legitimate
governmental or community interest.” (Emphasis added)

In its brief, Appellant asserts that such a holding “suggests that the court found the
decision of [Appellee was] supported by the preponderance of substantial, reliable
and probative evidence.” We decline to give such a broad interpretation to the
trial court’s judgment entry.

{17} The standard of review utilized by the trial court found that
Appellee’s decision was not “without any basis of a legitimate governmental or
community interest.” Presumably, this conclusion is based upon Appellee’s
assertion that Appellant’s approval was denied because the cluster subdivision was
not in the best interests of the city. However, as noted above, a legitimate
government interest, by itself, does not compel affirmance of Appellee’s decision.
Rather, the decision must be supported “by the preponderance of substantial,
reliable, and probative evidence.” Henley, 90 Ohio St.3d at 147. In the instant
matter, the trial court made no finding in this regard. Accordingly, its judgment is
erroneous as a matter of law and cannot stand. Lorenzetti, 146 Ohio App.3d at
454. Appellant’s sole assignment of error is sustained.



{118} Appellant’s assignment of error is sustained. The judgment of the
Lorain County Court of Common Pleas is reversed and the cause remanded for
further proceedings consistent with this opinion.

Judgment reversed,
and cause remanded.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Lorain, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).
The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the mailing in the docket,
pursuant to App.R. 30.

Costs taxed to Appellee.

Exceptions.

CARLA MOORE



FOR THE COURT

SLABY, P. J.
CARR, J.
CONCUR
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