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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

BAIRD, Judge.

{11} Appellant, William B. Cook, appeals from the judgment of the
Summit County Court of Common Pleas, which granted summary judgment in
favor of appellees, Bobby J. Criminger and Chris Jackson, as against appellant.
This Court affirms.

l.

{12} On February 11, 1998, appellant filed a complaint in the United
District Court for the Northern District of Ohio (“the federal case”) against
Cleveland State University (“CSU”), alleging that CSU interfered with appellant’s

property rights in violation of certain provisions of the United States and Ohio



Constitutions.  Specifically, appellant alleged in the federal case that CSU
deprived him of his right to substantive due process, procedural due process and
equal protection under the law. The federal case proceeded to bench trial before
the Honorable Lesley Wells, and on July 10, 2000, Judge Wells issued a judgment
entry and findings of fact and conclusions of law in regard to appellant’s February
11, 1998 complaint. In relevant part, Judge Wells concluded as a matter of law
that appellant had failed to establish that CSU violated his right to equal
protection. Judge Wells entered judgment in favor of CSU as against appellant.

{13} In the instant case, on March 12, 2004, appellant filed a complaint
against appellees, Bobby Criminger and Chris Jackson, asserting that at all times
relevant to the allegations, appellees were upper level employees of CSU.
Appellant asserted four counts in his complaint. Counts I, 11, and II, respectively,
accused appellees of perjury, conspiracy to obstruct justice, and theft. Count 1V
alleged “a violation of equal protection complained of by [appellant] in his
original complaint to the Wells court.”

{14} Appellees timely filed a motion for summary judgment in the trial
court. Nearly one month later, appellant filed a response in opposition to
appellees’ motion for summary judgment, as well as appellant’s amended
complaint. Appellant did not request leave to file his amended complaint.

{15} On August 16, 2004, the trial court issued a judgment entry, granting

appellees’ motion for summary judgment as against appellant. The trial court
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ruled that summary judgment for appellees was appropriate in regard to Counts I,
Il and 11, because those counts alleged violations of criminal law, which cannot
form the basis of a civil lawsuit. The trial court further ruled that summary
judgment for appellees was appropriate in regard to Count IV, because appellant’s
equal protection claim was barred by the doctrine of res judicata. The trial court
also ordered appellant’s amended complaint stricken, because it was filed in
contravention of Civ.R. 15(A). Appellant timely appeals, setting forth eight
assignments of error for review. This Court addresses the assignments of error out
of order for ease of review.
.

SEVENTH ASSIGNMENT OF ERROR

“COOK FILES AN AMENDED COMPLAINT AND DEFENSE
FILES AN OBJECTION TO THAT AMENDED COMPLAINT
STATING COOK DID NOT ASK LEAVE OF COURT. COOK IS
PRO-SE. WHERE IS IT WRITTEN THAT JUDGE UNRUH
CANNOT GRANT LEAVE OF COURT WITHOUT COOK ([sic]
ASKING FOR LEAVE OF COURT, ESPECIALLY TO A PRO-SE
WANTING JUSTICE. [sic] DO YOU AGREE?”

{116} Appellant argues that the trial court abused its discretion, when it did
not grant appellant, a pro se litigant without the benefit of legal training, leave to
file his amended complaint. This Court disagrees.

{7} This Court has held that “pro se civil litigants are bound by the same
rules and procedures as those litigants who retain counsel.” Jones Concrete, Inc.

v. Thomas (Dec. 22, 1999), 9th Dist. No. 2957-M. We continued that pro se civil
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litigants “are not to be accorded greater rights and must accept the results of their
own mistakes and errors.” Id., citing Kilroy v. B.H. Lakeshore Co. (1996), 111
Ohio App.3d 357, 363 (holding that pro se litigants are “presumed to have
knowledge of the law and of correct legal procedure and [are] held to the same
standard as all other litigants”). Therefore, this Court does not demand that the
trial court should have accorded appellant any greater leniency in regard to
appellant’s proper procedural management of his case.

{118} Civ.R. 15(A) provides, in relevant part:

“A party may amend his pleading once as a matter of course at any

time before a responsive pleading is served ***. Otherwise a party

may amend his pleading only by leave of court or by written consent

of the adverse party. Leave of the court shall be freely given when
justice so requires. ***”

{119} Appellant filed his amended complaint after appellees filed their
dispositive motion, without written consent of appellees, and without requesting
leave of court to do so. Because appellant never requested leave to file an
amended complaint, the trial court did not deny such a motion, thereby mooting
any need for an analysis of whether the trial court abused its discretion. See,
Miller-Wagenknecht v. Midland Mut. Life Ins. Co. (May 4, 1994), 9th Dist. No.
16457. In the absence of any request by appellant for leave to amend his
complaint, the trial court did not err when it ordered the amended complaint
stricken from the record. Appellant’s seventh assignment of error is overruled.

FIRST ASSIGNMENT OF ERROR
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“JUDGE UNRUH STATES *WHILE THE PLAINTIFF REFERS
THE COURT TO VARIOUS STATUTORY PROVISIONS
WHICH PROVIDE THAT THERE MAY BE CIVIL RECOVERY
FOR CRIMINAL ACTIONS, THESE STATUTES ALL PROVIDE
THAT THERE MUST FIRST BE A CRIMINAL ACTION.” [] IT
WAS THE ACTIONS OF THE DEFENDANTS, WHICH MAY
HAVE BEEN CRIMINAL, THAT CAUSED THE HARM. | AM
NEITHER A PROSECUTOR OR [sic] AN ATTORNEY. PG. 4
THAT STATEMENT IS INCORRECT; NO CRIMINAL ACTION
IS NECESSARY TO RECOVER IN A CIVIL ACTION. DO YOU
AGREE?”

{1110} Appellant appears to argue that the trial court erred by granting
summary judgment to appellees in regard to Counts I, Il and Il in the complaint,
because a criminal conviction is not necessary to allow a civil litigant to recover
damages. This Court disagrees.

{111} This Court reviews an award of summary judgment de novo.
Grafton v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105. This Court applies
the same standard as the trial court, viewing the facts in the case in the light most
favorable to the non-moving party and resolving any doubt in favor of the non-
moving party. Viock v. Stowe-Woodward Co. (1983), 13 Ohio App.3d 7, 12.

{1112} Pursuant to Civ.R. 56(C), summary judgment is proper if:

“(1) No genuine issue as to any material fact remains to be litigated;

(2) the moving party is entitled to judgment as a matter of law; and

(3) it appears from the evidence that reasonable minds can come to

but one conclusion, and viewing such evidence most strongly in

favor of the party against whom the motion for summary judgment is

made, that conclusion is adverse to that party.” Temple v. Wean
United, Inc. (1977), 50 Ohio St.2d 317, 327.
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{1113} To prevail on a motion for summary judgment, the party moving for
summary judgment must be able to point to evidentiary materials that show that
there is no genuine issue as to any material fact, and that the moving party is
entitled to judgment as a matter of law. Dresher v. Burt (1996), 75 Ohio St.3d
280, 293. Once a moving party satisfies its burden of supporting its motion for
summary judgment with sufficient and acceptable evidence pursuant to Civ.R.
56(C), Civ.R. 56(E) provides that the non-moving party may not rest upon the
mere allegations or denials of the moving party’s pleadings. Rather, the non-
moving party has a reciprocal burden of responding by setting forth specific facts,
demonstrating that a “genuine triable issue” exists to be litigated for trial. State ex
rel. Zimmerman v. Tompkins (1996), 75 Ohio St.3d 447, 449.

{1114} Appellant accused appellees of three criminal offenses in Counts I, |1
and 11l of his complaint. Based on the alleged crimes, appellant sought
compensatory, punitive, and treble damages, plus costs.

{115} “Criminal violations are brought not in the name of the individual
party but rather by, and on behalf of, the state of Ohio or its subdivisions.”
Biomedical Innovations, Inc. v. McLaughlin (1995), 103 Ohio App.3d 122, 126,
citing Atlantic & Great W. Ry. Co. v. Dunn (1869), 19 Ohio St. 162, 172.
Therefore, it was not appropriate for appellant to bring claims for civil damages
premised upon alleged violations of criminal statutes. Biomedical Innovations,

Inc., 103 Ohio App.3d at 126. Further, appellant’s reliance on R.C. Chapter 2307
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is misplaced, as there is no evidence that appellees were ever charged, let alone
convicted, of the criminal acts alleged by appellant. Under these circumstances,
no genuine issue of material fact exists, and summary judgment for appellees was
appropriate in regard to Counts I, Il and Il in the complaint. Appellant’s first
assignment of error is overruled.

{116} The second, third, fourth, fifth and sixth assignments of error all
address the trial court’s granting of summary judgment regarding Count IV on the
basis of res judicata, and will be addressed by this Court together.

SECOND ASSIGNMENT OF ERROR

“WITHOUT EXPLAINING WHAT CHANGE IN FACTS HAVE
OCCURRED, THE PLAINTIFF ASSERTS THAT NEITHER RES
JUDICATA NOR COLLATERAL ESTOPPEL IS APPLICABLE
“[W]JHERE THERE HAS BEEN A SUBSEQUENT CHANGE IN
FACTS WHICH WOULD HAVE BEEN RELEVANT TO
RESOLUTION OF MATERIAL ISSUE INVOLVED IN PRIOR
ACTION”. [sic] PG. 5 BOTH DEFENDANTS GAVE FALSE
TESTIMONY AT FEDERAL TRIAL. (CALLED FRAUD).
THAT FRAUD WAS SELF SERVING CAUSING JUDGE WELLS
TO BELIEVE THEY WERE CREDIBLE WITNESSES AND
WITHHOLDING THE TRUTH FROM THAT JUDGE WHICH
WOULD HAVE PROVED THE CASE AGAINST THE
DEFENDANT, CLEVELAND STATE UNIVERSITY. DO YOU
AGREE FALSE SWEARING (FRAUD) OVERRIDES RES
JUDICATA AND COLLATERAL ESTOPPEL. [sic]”

THIRD ASSIGNMENT OF ERROR

“PG. 6 JUDGE UNRUH QUOTES GRAVA V. PARKMAN
TWNSHIP (1995) *** AND HOLD [sic] THAT A VALID, FINAL
JUDGMENT RENDERED UPON THE MERITS BARS ALL
SUBSEQUENT ACTIONS BASED UPON ANY CLAIM
ARISING OUT OF THE TRANSACTION OR OCCURRENCE
THAT WAS THE SUBJECT MATTER OF THE PREVIOUS
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ACTION. (EMPHASIS ADDED) VALID IS DEFINED AS
WELL GROUNDED, SOUND, SUPPORTABLE, AND
INCONTESTABLE. MERITS ARE DEFINED AS, [sic] THE
FACTUAL SUBSTANCE OF A CASE, ALSO THE INTRINSIC
RIGHT OR WRONG OF ANY MATTER: THE ACTUAL FACTS
OF A MATTER. JUDGE UNRUH MISINTERPRETED THE
COURTS [sic] FINDING IN GRAVA. [sic] BECAUSE THE
MERITS WERE DISTORTED & SUBJECT MATTER
DIFFERENT. DO YOU AGREE?”

FOURTH ASSIGNMENT OF ERROR

“JUDGE UNRUH QUOTES KELM V. KELM, RES JUDICATA
OPERATES THE BAR OF LITIGATION OF ‘ALL CLAIMS
WHICH WERE OR MIGHT HAVE BEEN LITIGATED IN THE
FIRST LAWSUIT® [sic] FRAUD OVERRIDES THAT
STATEMENT. HOW ‘MIGHT I’ WITH FRAUD. [sic] DO YOU
AGREE?”

FIFTH ASSIGNMENT OF ERROR

“JUDGE UNRUH QUOTES NAT’L AMUSEMENTS, INC. V.
SPRINGDALE [sic] DEFINING ‘TRANSACTION® AS A
‘COMMON NUCLEUS OF OPERATIVE FACTS’ [sic] FRAUD
IS OUTSIDE THAT COMMON NUCLEUS. DO YOU AGREE?”

SIXTH ASSIGNMENT OF ERROR

“JUDGE UNRUH QUOTES GRAVA V. PARKMAN TWNSHIP.,
[sic] OHIO LAW HAS ESTABLISHED THAT ‘[A} [sic] CLAIM
LITIGATED TO FINALITY IN THE UNITED STATES
DISTRICT COURT CANNOT BE RELITIGATED IN A STATE
COURT WHEN THE STATE CLAIM INVOLVES THE
IDENTICAL  SUBJECT  MATTER  PREVIOUSLY
LITIGATED IN THE FEDERAL COURT, AND THERE IS
PRESENT NO ISSUE OF PARTY OR PRIVITY.” OF COURSE
THE SUBJECT MATTER HAS CHANGED DUE TO FRAUD. |
AM SUING IN THERE [sic] PERSONAL CAPACITY FOR
FRAUD AND DECEIT. DO YOU AGREE?”

Court of Appeals of Ohio, Ninth Judicial District



{117} Appellant argues that the trial court erred by granting summary
judgment in favor of appellees as against appellant upon finding that appellant’s
claim in Count IV of the complaint was barred by the doctrine of res judicata.
Specifically, appellant argues that res judicata is inapplicable to bar his claim,
because appellees lied while testifying in the federal case. Appellant argues that
appellees’ false testimony constituted fraud, which tainted the validity of the
judgment out of the federal case, so that res judicata is inapplicable. In addition,
appellant argues that appellees are not in privity with CSU, the defendant in the
federal case. This Court disagrees.

{1118} Under the doctrine of res judicata, “a valid, final judgment rendered
upon the merits bars all subsequent actions based upon any claim arising out of the
transaction or occurrence that was the subject matter of the previous action.”
Grava v. Parkman Twp. (1995), 73 Ohio St.3d 379, syllabus. In addition, Ohio

law has long recognized that “‘an existing final judgment or decree between the
parties to litigation is conclusive as to all claims which were or might have been
litigated in a first lawsuit.”” Natl. Amusements, Inc. v. Springdale (1990), 53 Ohio
St.3d 60, 62, quoting Rogers v. Whitehall (1986), 25 Ohio St.3d 67, 69. The
doctrine serves the valid policy of ultimately ending any given litigation and

ensuring that no party will be “‘vexed twice for the same cause.”” Green v. Akron
(Oct. 1, 1997), 9th Dist. Nos. 18284/18294, quoting LaBarbera v. Batsch (1967),

10 Ohio St.2d 106, 113.
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{1119} Before res judicata may attach, there must be mutuality of parties,
i.e., the parties in both actions either must be identical or in privity with one

another. Green. This Court has defined privity as “‘such an identification of
interest of one person with another as to represent the same legal right.”” Id.,
quoting Buchanan v. Palcra, Inc. (Dec. 31, 1987), 6th Dist. No. E-87-22.

{1120} This Court first addresses the issue of privity of parties. In the
federal case, appellant sued CSU, alleging a denial of equal protection arising out
of CSU’s alleged actions involving appellant’s property. In the instant case before
the common pleas court, appellant sued appellee Criminger, identifying him “at all
times relevant hereto, as the Executive Director of Facilities Management at
CSUI[.]” In this case, appellant sued appellee Jackson, identifying her as “an
officer and employee of CSU, mainly as vice president of finance administration
at CSU.” Even though appellant alleges that he sued appellees within their
individual capacities, merely saying it does not make it so. By the plain language
of the complaint, appellant’s allegations against appellees concern appellees’
actions as agents of CSU and as involving appellant’s property. Under those
circumstances, CSU and appellees share such an identification of interest as to
represent the same legal right. Therefore, this Court finds that CSU and appellees

are in privity with one another in regard to the federal case and Count IV of the

complaint before the common pleas court.
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{1121} This Court next addresses appellant’s argument that fraudulent or
deceitful testimony by appellees tainted the proceedings in the federal case,
thereby negating the applicability of the doctrine of res judicata in the instant
matter. There is no evidence of the kind required by Civ.R. 56(C) before this
Court to establish that appellees lied during their testimony before Judge Wells in
the federal case. This Court is limited to considering the record on appeal as
delineated in App.R. 9(A). App.R. 12(A)(1)(b). Without any evidence as required
by Civ.R. 56(C) establishing that there was there was any irregularity in the prior
federal case which invalidated that judgment, neither the trial court nor this Court
may consider appellant’s unsubstantiated allegations that lies and fraud in the
federal case preclude the application of the doctrine of res judicata in this case.

{1122} Finally, this Court considers whether the judgment rendered in the
federal case bars appellant’s allegation of a denial of equal protection in Count IV
of his complaint. In the federal case, Judge Wells made the following conclusion
of law:

“G. Mr. Cook has failed to establish that CSU has violated his right

to equal protection. Pennell v. City of San Jose, 485 U.S. 1, 14
(1988).”

Then, in Count IV of his complaint before the common pleas court, appellant
alleged that “[t]hat is a violation of equal protection complained of by Cook in his
original complaint to the Wells court.” Appellant himself asserts that the equal

protection violations alleged both in the federal case and the instant one are
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identical. This Court has already found privity of parties. Therefore, because the
federal district court issued a valid, final judgment disposing of appellant’s equal
protection claim in the prior federal case, the doctrine of res judicata serves to bar
appellant from relitigating that claim before the common pleas court.

{1123} Consequently, the trial court did not err by granting summary
judgment in favor of appellees as against appellant in regard to Count IV of
appellant’s complaint.  Appellant’s second, third, fourth, fifth and sixth
assignments of error are overruled.

EIGHTH ASSIGNMENT OF ERROR

“DO YOU AGREE WITH ME THAT TITLE 42 U.S.CS.
1982/1983/1985 ALLOWS [sic] ME TO SUE DEFENDANTS IN
THIS CASE?”

{1124} Appellant inquires whether Sections 1982, 1983 and 1985, Title 42,
U.S.C.S,, allow him to sue appellees in this case before the common pleas court.
While appellant mentioned these sections of Title 42 in his response to appellees’
motion for summary judgment, his arguments in that regard were not responsive to
the issues raised in appellees’ motion and not addressed by the trial court. This
Court, too, finds those sections inapplicable to the issues before us on appeal.

{1125} This Court declines to answer appellant’s question, raised as his
eighth assignment of error. We have already stated:

“*This court is loath to issue advisory opinions which do not serve to

materially advance correct disposition of the matter on appeal.” We

will not issue a decision which does not affect the case before us.”
Andonianv. A.C. &S., Inc. (1994), 94 Ohio App.3d 572, 575-576.

Court of Appeals of Ohio, Ninth Judicial District



13

{1126} This Court has already determined that the trial court properly
granted summary judgment in favor of appellees as against appellant in regard to
all four counts in the complaint. Any determination, therefore, on the issues raised
by appellant in his eighth assignment of error would have no effect on the
disposition of this case. Appellant’s eighth assignment of error is overruled.

1.

{1127} Appellant’s eight assignments of error are overruled. The judgment
of the Summit County Court of Common Pleas, which granted summary judgment
in favor of appellees as against appellant on all four counts of appellant’s
complaint, is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Summit, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of

Appeals at which time the period for review shall begin to run. App.R. 22(E).
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The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the mailing in the docket,
pursuant to App.R. 30.

Costs taxed to Appellant.

Exceptions.
WILLIAM R. BAIRD
FOR THE COURT
SLABY, P. J.
MOORE, J.
CONCUR

(Baird, J., retired, of the Ninth District Court of Appeals, sitting by assignment
pursuant to, 86(C), Article IV, Constitution.)

APPEARANCES:

WILLIAM COOK, P. O. Box 24624, Lyndhurst, Ohio 44124, Appellant.

ROGER M. SYNENBERG, Attorney at Law, 55 Public Square, Suite 1200,
Cleveland, Ohio 44113, for Appellees.
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