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DECISION AND JOURNAL ENTRY

Dated: December 8, 2004
This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

BOYLE, J.

{11} Appellant, age sixteen, appeals from the judgment of the Medina
County Court of Common Pleas, Juvenile Division, in which he admitted to a
charge of rape, which if committed by an adult would be a first degree felony in
violation of R.C. 2907.02(A)(1)(b). This Court affirms.

l.

{12} On August 14, 2003, Appellant was charged with two counts of
rape. At his preliminary hearing, Appellant was appointed counsel and entered a
denial to the charges brought against him. At that time, the trial court also

recognized that a guardian ad litem (“GAL”) had been appointed on Appellant’s



behalf. Subsequent to meeting with Appellant, the GAL recommended to the trial
court on September 16, 2003, that Appellant be assessed for bipolar disorder. The
GAL reiterated at Appellant’s hearing on his motion for release that Appellant
needed treatment. However, Appellant’s counsel never requested a competency
hearing and the trial court did not sua sponte conduct a hearing on the issue of
Appellant’s competency to stand trial.

{13} On December 4, 2003, Appellant changed his plea to an admission.
At such time, the trial court informed Appellant of the rights he was waiving by
admitting to the charge of rape. Appellant indicated that he understood these
rights and admitted. As part of the plea agreement, the second count of rape that
was brought against Appellant was dismissed. After a sentencing hearing,
Appellant was sentenced to the Department of Youth Services (“DYS”) for a
minimum of one year, maximum until he turns 21. Appellant timely appealed,
raising three assignments of error.

.

ASSIGNMENT OF ERROR |

“[APPELLANT] WAS DENIED HIS RIGHT TO DUE PROCESS OF
LAW AS GUARANTEED BY THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND
SECTION SIXTEEN, ARTICLE ONE OF THE OHIO
CONSTITUTION  BECAUSE HE WAS  ADJUDICATED
DELINQUENT WHILE INCOMPETENT TO STAND TRIAL.”
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{14} In his first assignment of error, Appellant contends that the trial
court committed plain error by failing to sua sponte order a competency hearing
before accepting Appellant’s admission. This Court disagrees.

{15} A plain error that affects a substantial right may be noticed by this
Court despite not being brought to the attention of the trial court. Crim.R. 52(B).
As such, we will only take notice of plain error with the utmost caution and only
to prevent a manifest miscarriage of justice. Ohio v. Bray, 9th Dist. No.
03CA008241, 2004-Ohio-1067, at 112. Accordingly, this Court will only reverse
the decision of the trial court if Appellant has established that the trial court
outcome would have clearly been different but for the alleged error. Id.

{16} In juvenile proceedings, the accused has the fundamental right not to
be tried while incompetent. In re Michael Roger Johnson (Oct. 25, 1983), 2nd
Dist. No. 7998. As such, the constitutional test under the Fourteenth Amendment
is “whether [Appellant] has sufficient present ability to consult with his lawyer
with a reasonable degree of rational understanding -- and whether he has a rational
as well as factual understanding of the proceedings against him.” Dusky v. United
States (1960), 362 U.S. 402, 402. Under Ohio’s codification of this standard,
Appellant is presumed competent and to succeed in demonstrating incompetence
he must prove by a preponderance of the evidence that “because of [Appellant’s]
present mental condition, [Appellant] is incapable of understanding the nature and

objective of the proceedings against [him] or of presently assisting in [his]
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defense[.]” R.C. 2945.37(G). R.C. 2945.37 provides the proper standard “so long
as it is applied in light of juvenile rather than adult norms.” In re Williams (1997),
116 Ohio App.3d 237, 242.

{17} In the instant case, Appellant has failed to demonstrate that a
competency hearing would have clearly changed the outcome of the trial court.
The record simply does not provide sufficient evidence to demonstrate that
Appellant did not understand the nature of the proceedings against him. Nor does
the record indicate that Appellant was unable to assist in his own defense. While
Appellant’s GAL requested that he be assessed, possibly for bipolar disorder, no
one indicated to the trial court that Appellant was unfit to continue in the
proceedings. Further, the record indicates that Appellant was able and did
participate in the proceedings against him. When entering his plea of admission,
he questioned the trial judge when he did not completely understand the rights he
was relinquishing. Upon explanation, Appellant indicated that he understood each
right that he was waiving. The record contains no indicia of incompetence. As
such, this Court cannot say that it was plain error for the trial court to fail to order
a competency hearing. See State v. Archie (Sept. 27, 1990), 10th Dist. No. 89AP-
804.

{18} In his reply brief, Appellant also asserts that the trial court was under

a duty to order a competency hearing pursuant to R.C. 2945.37(A). Appellant
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relies on Rubenstein which provides that in making the determination of whether
to sua sponte order a competency hearing a trial court should consider:
“(1) doubts expressed by counsel as to the defendant's competence; (2)
evidence of irrational behavior; (3) the defendant's demeanor at trial;

and (4) prior medical opinion relating to competence to stand trial.”
State v. Rubenstein (1987), 40 Ohio App.3d 57, 60-61.

As noted above, there is no evidence in the record to suggest that Appellant acted
in an irrational way at any stage of the proceedings. Further, at his hearings,
Appellant did not exhibit any signs of unusual behavior. Finally, there was no
medical evidence presented that would illustrate Appellant’s alleged
incompetence. As such, the trial court was under no duty to conduct a competency
hearing. Accordingly, Appellant’s first assignment of error is overruled.

ASSIGNMENT OF ERROR 11

“[APPELLANT] WAS DENIED THE EFFECTIVE ASSISTANCE OF
COUNSEL AS GUARANTEED BY THE SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND SECTION SIXTEEN, ARTICLE ONE OF
THE OHIO CONSTITUTION.”

{19} In his second assignment of error, Appellant avers that he was
denied effective assistance of counsel because his trial counsel failed to request a
competency hearing. This Court disagrees.

{1 10} In evaluating an ineffective assistance of counsel claim stemming
from a juvenile proceeding, this Court utilizes the same standard as that applied in
criminal proceedings. In re Rackley (Jul. 16, 1997), 9th Dist. No. 18139. As such,

this Court will employ the two step process described in Strickland v. Washington
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(1984), 466 U.S. 668, 687. First, we must determine whether there was a
“substantial violation of any of defense counsel’s essential duties to his client.”
State v. Bradley (1989), 42 Ohio St.3d 136, 141; State v. Lytle (1976), 48 Ohio
St.2d 391, 396. Second, this Court must determine if prejudice resulted to the
defendant from counsel’s ineffectiveness. Bradley, 42 Ohio St.3d at 141-142,
citing Lytle, 48 Ohio St.2d at 396-397. Prejudice exists where there is a
reasonable probability that the trial result would have been different but for the
alleged deficiencies of counsel. Bradley, 42 Ohio St.3d at paragraph three of the
syllabus. Appellant bears the burden of proof, and must show that “counsel’s
errors were so serious as to deprive the defendant of a fair trial, a trial whose result
is reliable.” State v. Colon, 9th Dist. No. 20949, 2002-Ohio-3985, at 148-49,
quoting Strickland, 466 U.S. at 687.

{7 11} Appellant’s sole contention is that his trial counsel was ineffective
because he failed to request a competency hearing. However, assuming arguendo,
that his trial counsel erred in failing to request a competency hearing, Appellant’s
argument still must fail. As noted in response to Appellant’s first assignment of
error, there is insufficient evidence in the record to conclude that Appellant was
incompetent at the time he entered his plea. As such, Appellant cannot satisfy the
prejudice prong of his ineffective assistance of counsel claim. Bradley, 42 Ohio
St.3d at paragraph three of the syllabus. Accordingly, Appellant’s second

assignment of error is overruled.
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ASSIGNMENT OF ERROR 111

“THE TRIAL COURT ERRED WHEN IT ACCEPTED
[APPELLANT’S] ADMISSION TO THE CHARGE OF RAPE
BECAUSE [APPELLANT’S] PLEA WAS NOT KNOWING,
INTELLIGENT, AND VOLUNTARY UNDER THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, SECTION SIXTEEN, ARTICLE ONE OF THE
OHIO CONSTITUTION, AND JUV.R. 29.”

{112} In his final assignment of error, Appellant contends that the trial
court did not adequately advise Appellant of the nature of the charge he was
admitting to and failed to adequately advise him of the rights he was waiving by
pleading guilty. This Court disagrees.

{113} Juv.R. 29(D) governs the procedures regarding the entry of an
admission by a juvenile by providing as follows:

“The court may refuse to accept an admission and shall not accept an

admission without addressing the party personally and determining both
of the following:

“(1) The party is making the admission voluntarily with understanding
of the nature of the allegations and the consequences of the admission;

“(2) The party understands that by entering an admission the party is
waiving the right to challenge witnesses and evidence against the party,
to remain silent, and to introduce evidence at the adjudicatory hearing.”

{1 14} While the trial court need not strictly adhere to the procedures set
forth in Juv.R. 29(D), it must substantially comply with the provisions. In re J.J.,
9th Dist. No. 21386, 2004-Ohio-1429, at 9. Failure of the trial court to
substantially comply with the provisions of Juv.R. 29(D) requires reversal,

allowing the juvenile to “plead anew.” In re Christopher R. (1995), 101 Ohio
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App.3d 245, 248, quoting In re Meyer (Jan. 15, 1992), Hamilton App. Nos. C-
910292, C-910404 and C-9101568.

{1 15} In the instant case, the trial court engaged in the following colloquy
with Appellant:

“THE COURT: All right. You don’t have to do this. It’s my duty to
explain the possible maximum consequences for entering a plea of
admission and the rights that you’re giving up. So I’m going to go over
that with you right now.

“All right. The maximum consequence — is this an offense where the
offender was more than three years older than the victim?

“[PROSECUTOR:] Yes, your Honor.

“THE COURT: All right. The maximum consequence could be
confinement to the Department of Youth Services for a minimum term
of one to three years and a maximum term not to exceed your twenty-
first birthday. Do you understand the possible disposition for DYS?

“[APPELLANT:] I guess.

“THE COURT: Okay. Well, it’s either one, two, or three years at DY,
up to a maximum of your twenty-first birthday.

“The maximum fine that can be imposed in this case is one thousand
five hundred dollars.

“The Court can also impose other sanctions, including basic probation,
intensive probation, supervision, community service, a requirement that
you obtain a high school diploma, appear at a drug or alcohol
counseling, a daytime or evening curfew, a period of house arrest with
or without electronic monitoring, suspension of your driver’s license.
Do you have a driver’s license?

“[APPELLANT:] No, sir.
“THE COURT: Have you ever had one?

“[APPELLANT:] No, sir.
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“THE COURT: All right. Or the Court could also order that you not be
allowed to obtain a driver’s license for a period of time, and also require
that you not be absent from school without a legitimate excuse.

“So those are, basically, the sanctions that the Court could impose for
this kind of a violation. It’s a serious charge.

“When you were in court before the Magistrate, she explained to you all
the rights that you had at that time, and I’m going to go over those rights
again with you just so that | understand that you know what rights
you’re giving up by entering a plea of admission.

“[APPELLANT:] Okay

“THE COURT: Okay. It was explained to you that you have the right
to have an attorney represent you in the case. And Mr. Hall is your
attorney for this case, correct?

“[APPELLANT:] Yes, sir.

“THE COURT: All right. Have you had enough time to talk to Mr.
Hall about your case?

“[APPELLANT:] Yes, sir.

“THE COURT: Have you told him all the important facts and
circumstances of this, as far as you’re concerned, with regard to the
case?

“[APPELLANT:] Yes, sir.

“THE COURT: You have a right to an adjudicatory hearing. That’s a
trial. At the trial, the State of Ohio, through its witnesses, would be
required to prove that you are a delinquent child beyond a reasonable
doubt. Do you understand that?

“[APPELLANT:] No, sir.

“THE COURT: Okay. I'll go a little slower. The reason why we’re
here today is to have an adjudication, a trial of your case. The State of
Ohio presumably is prepared to go forward with its witnesses, and all of
its evidence is ready to go forward today. You can require — by entering
a plea of denial, which is the original plea, you can require of them to
put on all their witnesses and all their evidence in an effort to convince
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10
me that you are delinquent of this charge — these two charges. Do you
understand that?
“[APPELLANT:] Yes, sir.
“THE COURT: Okay. Do you know what happens at a trial?
“[APPELLANT:] No, sir.

“THE COURT: Witnesses are called, they’re placed under oath, and
they testify and give statements and information to the Judge.

“Have you ever seen that on television?
“[APPELLANT:] Yes, sir.
“THE COURT: Okay. That’s what a trial is all about.

“By entering a plea of admission, you’re giving up your right to a trial.
There will not be a trial today. You’ll be found delinquent of one of the
two charges. The other charge would be dismissed, if you enter a plea
of admission. So do you understand that?

“[APPELLANT:] Yes, sir.

“THE COURT: By entering a plea of admission, it means that you give
up your right to require the State to prove that you are delinquent
beyond a reasonable doubt. In other words, we’re going to make the
finding without any additional evidence. Do you understand that?

“[APPELLANT:] Yes, sir.

“THE COURT: All right. At the trial, you have the right to question
any of the witnesses. In fact, your attorney would ask the questions of
any of the witnesses. Do you understand that?

“[APPELLANT:] Yes, sir.

“THE COURT: By entering a plea of admission, you’re giving up your
right to question witnesses. Is that clear to you?

“[APPELLANT:] Yes, sir.

“THE COURT: You also have the right to remain silent. No one can
compel you to testify if you didn’t want to testify, and no inference
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could be drawn if you didn’t — if you decided not to testify in the case, |
could not hold that against you. Do you understand that?

“[APPELLANT:] Yes, sir.

“THE COURT: All right. By entering a plea of admission, you’re
giving up your right to remain silent. Do you understand that?

“[APPELLANT:] (Inaudible).

“THE COURT: You also have the right to have a record taken of these
proceedings, and a record is being taken right now. Do you understand
that?

“[APPELLANT:] Yes, sir.

“THE COURT: You would have the right to appeal any decision that |
would make, and you still have the right to appeal. Do you understand
that?

“[APPELLANT:] Yes, sir.
“THE COURT: Is there anything that you don’t understand?
“[APPELLANT:] No, sir. I think that’s it.

“*** THE COURT: Okay. | want to make sure that you understand the
nature of the plea. The plea of admission admits everything that’s
contained in the complaint. The complaint is being amended to allege
only one count of rape. You do understand that, do you not?

“[APPELLANT:] (Inaudible).

“THE COURT: And it means that you are saying that everything in that
complaint as amended is exactly true as it is written. The plea of denial,
which is the plea that you previously entered, contests the statements in
the complaint and require (sic) the case to be tried. So do you
understand the difference between the two pleas, [sir]?

“[APPELLANT:] Yes, sir.

“THE COURT: All right. With respect to the charge of rape, in
violation of Ohio Revised Code Section 2907.02(A)(1)(b), how do you
plead? Admit or deny?
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“[APPELLANT:] Admit.

“THE COURT: All right. I’m going to make a finding that the boy has
made a knowingly, intelligent, voluntary plea of admission to the charge
— to one count of rape, and that the plea was made with the active
participation of able counsel.”

{1 16} Subsequent to this discussion, the State provided a statement of the
facts that would be proven had the case moved forward to trial. In its proffer, the
State indicated that the evidence would show that Appellant engaged in fellatio
with an eight-year old who lived in the same residence as Appellant.

{1 17} Appellant contends that the trial court failed to substantially comply
with Juv.R. 29. Specifically, Appellant contends that the trial court failed to
advise him that he was waiving his right to present evidence and failed to
adequately detail the nature of the charges against Appellant. This Court finds that
a comprehensive inquiry was conducted in substantial compliance with Juv.R.
29(D).

{1 18} We first address whether Appellant was adequately advised of the
nature of the charge against him. A defendant need not be informed of every
element of the charge brought against him, but he must be made aware of the
“circumstances of the crime.” State v. Lane (Nov. 19, 1999), 11th Dist. Nos. 97-
A-0056, 97-A-0057, and 97-A-0058. “When a defendant is represented by
counsel, there is a presumption, however, that the defense counsel did inform the
defendant of the nature of the charges[.]” In re Danny L. Argo, 5th Dist. No.

CT2003-055, 2004-Ohio-4938, at 132. Further, serving the complaint on the
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defendant also gives rise to a presumption that the accused was informed of the
nature of the charge against him. Bouslev v. U.S. (1998), 523 U.S. 614, 618.

{119} In the instant case, the complaint was served on Appellant and he
was represented by counsel. In addition, Appellant originally denied the
allegations in the complaint. The record reflects that Appellant insisted that the
victim of the offense instigated the offensive conduct. At no time, even in his
appellate brief, has Appellant alleged that he was unaware of the crime he was
admitting to or the circumstances surrounding that crime. As such, this Court
finds that the trial court substantially complied with Juv.R. 29(D) with respect to
informing Appellant of the nature of the charges brought against him.

{1 20} However, Appellant also contends that the trial court committed
reversible error by failing to advise Appellant that he was waiving his right to
present evidence at trial. However, the record supports a finding that Appellant
was aware of his right to present evidence at trial. Initially, he denied the
allegations in the complaint, and his trial counsel requested discovery. Further,
during the above-quoted colloquy, the trial court informed Appellant that he was
giving up his right to question witnesses. Additionally, Appellant indicated that
his rights had previously been explained to him at his hearing before the
magistrate. Given the extensive on-the-record discussion the trial court had with
Appellant regarding the rights he was waiving, we find that the trial court

substantially complied with Juv.R. 29(D)(2). See In re Danny L. Argo, 2004-
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Ohio-4938 (finding that the trial court’s failure to inform a defendant that he
waiving his right to present evidence did not warrant reversal if the record
indicated that the defendant was aware of the right). Accordingly, Appellant’s
third assignment of error is overruled.
l.
{1 21} Appellant’s assignments of error are overruled, and the judgment of
the Medina County Court of Common Pleas, Juvenile Division, is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Medina, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).
The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the mailing in the docket,

pursuant to App.R. 30.
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Costs taxed to Appellant.

Exceptions.
EDNA J. BOYLE
FOR THE COURT
WHITMORE, J.
CONCURS
CARR, P. J.

CONCURS, SAYING:

{1 22} Although the record before this Court does not support a finding that
Appellant was incompetent to admit to the charges brought against him, the record
does reveal in a rather clear fashion that there are perhaps a variety of mental
health issues facing Appellant.

{123} | write separately to emphasize the importance of continued
improvement in the area of the mental health assessment of juveniles. There is no
doubt that our juvenile courts have made great strides in recent years in assessing
the mental health of juveniles. These continuing improvements are vital to the
success of our juvenile court system. Studies have shown that between one-half
and three-quarters of juveniles in the justice system are in need of mental health
services. Teplin, Linda A., Psychiatric Disorders in Youth in Juvenile Detention
(2002), 59 Archives Gen. Psychiatry 1133, 1135; Handle with Care: Serving the

Mental Health Needs of Young Offenders, Coalition for Juvenile Justice, (2000),
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available at http://www.juvjustice.org. These same studies indicate that while
successful treatments are available, only approximately one-third of juveniles in
need of mental health interventions actually receive them. Id. Instead, almost
two-thirds of the total amount of money expended in the juvenile justice system is
spent on housing juveniles in lockup. Id.

{1 24} There is no simple solution to the problem facing juvenile courts
with regard to mental health assessments. However, those same national studies
have shown that recidivism rates on average are twenty-five percent lower for
juvenile offenders who receive meaningful treatment. Id. Some highly successful
programs, such as Youth Villages, have reduced recidivism rates by as much as
eighty percent. Id.

{1 25} In the instant case, Appellant was placed in seven different out-of-
home environments in the sixteen months prior to his arrest. Prior to this case,
Appellant had also been adjudicated delinquent on three occasions. In addition,
Appellant received counseling services from Northland Counseling, Cloverleaf
High School, Catholic Charities, and Cornerstone Psychological Services.
However, despite this history and repeated requests by his GAL that Appellant’s
mental health be assessed, the trial court in the instant matter never had a
professional examine Appellant. While Appellant was ordered to complete a sex
offender program, that program will likely treat Appellant’s symptoms, not his

disorder. Given the success of newly developed treatment programs, the juvenile
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court should be reluctant to give up on a youth, and instead, should pursue every

avenue that leads to rehabilitation rather than recidivism.

APPEARANCES:

DAVID H. BODIKER, Ohio Public Defender, AMANDA J. POWELL, Assistant
State Public Defender, 8 East Long Street-11" Floor, Columbus, Ohio 43215-
2998, for Appellant.

DEAN HOLMAN, Medina County Prosecuting Attorney and RUSSELL A.
HOPKINS, assistant Prosecuting Attorney, 75 Public Square, Medina, Ohio
44256, for Appellee.
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