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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

BOYLE, Judge.

{11}  Appellant, Robert C. Earl, appeals the judgment of the Lorain County
Court of Common Pleas, Domestic Relations Division, denying his motion for
reimbursement of child support overpayments. This Court affirms.

l.

{12}  Appellant and Appellee, Phyllis M. Earl, were granted a divorce on
April 16, 1998, in the Lorain County Court of Common Pleas, Domestic Relations
Division. The parties had four children, one of which was emancipated at the time
of the judgment entry of divorce. On September 8, 1999, a second child was

found to be emancipated. Therefore, a judgment entry was issued stating that



Appellant should pay support for three unemancipated children. However, at the
time of the entry, only two unemancipated children remained. The entry stated
that Appellant was to pay $162.50 per month for each child. On October 21,
2002, the trial court terminated the support obligation of the parties’ oldest child,
who was emancipated at the time of the divorce. As a result of the October order,
Appellant filed a motion for reimbursement of child support overpayments on July
15, 2008.

{113} Both parties filed briefs with the trial court outlining their positions
with regard to whether Appellant was entitled to reimbursement. Appellant
asserted that he had been paying weekly child support for an emancipated child
and was entitled to reimbursement for those payments. Appellee averred that
Appellant had agreed to pay $150.00 per week for child support, without mention
of the number of children. Appellee supported her position by providing the trial
court with letters written by Appellant’s trial counsel which stated that Appellant
would pay $150.00 per week for child support. Ultimately, the trial court found
that Appellant had agreed to pay $150.00 per week in child support and as such
did not make any overpayments and was not entitled to reimbursement. In its
entry, the trial court also vacated the September 8, 1999, and October 21, 2002,

judgment entries. Appellant timely appealed, raising two assignments of error.
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ASSIGNMENT OF ERROR |

“THE TRIAL COURT ERRED TO THE PREJUDICE OF
APPELLANT WHEN IT DENIED HIS MOTION FOR
REIMBURSEMENT OF CHILD SUPPORT OVERPAYMENTS AND
VACATED TWO PRIOR COURT JUDGMENT ENTRIES.”

ASSIGNMENT OF ERROR I

“THE TRIAL COURT ERRED TO THE PREJUDICE OF
APPELLANT WHEN IT VACATED ITS JUDGMENT ENTRIES OF
SEPTEMBER 8, 1999 AND OCTOBER 21, 2002 AS SAID ORDERS
WERE FINAL, APPEALABLE ORDERS FROM WHICH NO
APPEAL WAS MADE.”

{14}  As both of Appellant’s assignments of error contend that the trial court
erred in denying his motion and vacating its prior judgments, this Court will
address the errors together. In both of his assignments of error, Appellant avers
that the trial court erred in denying his motion for reimbursement and vacating its
prior judgment entries. We disagree.

{15} A trial court has broad discretion in matters of domestic relations.
Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 218. As such, the trial court’s
judgment will not be disturbed absent an abuse of discretion. Kaechele v.
Kaechele (1988), 35 Ohio St.3d 93, 94. Abuse of discretion connotes more than
simply an error in judgment; the court must act in an unreasonable, arbitrary, or
unconscionable manner. Blakemore, 5 Ohio St.3d at 219.

{116} In the instant case, Appellant requested that he be reimbursed for the
overpayment of his child support obligations. Appellant claimed that the

judgment entries of the trial court clearly indicated that he had paid monies for an
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emancipated child, approximately $8,500.00. In response to Appellant’s motion,
Appellee filed a brief in opposition. In support of her brief, Appellee provided the
trial court with two letters written by Appellant’s trial counsel. The letters, dated
December 10, 1997 and March 5, 1998, both make reference to Appellant paying
$150.00 per week for child support. The December letter stated as follows: “My
client will continue to pay $150.00 per week for child support[.]” Additionally,
the March letter stated as follows: “Even though my client would only pay
$140.00 for the children in child support [according to the support guidelines], my
client agrees to pay $150.00 per week for child support.”

{7}  Therefore, the trial court had before it competent, credible evidence
that Appellant agreed to pay a set amount of child support each week. As such,
this Court cannot say that the trial court acted in an unreasonable, arbitrary, or
unconscionable manner when it determined that Appellant had agreed to pay
$150.00 per week for child support and had not made any overpayments.

{118}  Appellant has also argued that the trial court erred when it vacated its
two prior judgment entries. Civ.R. 60 provides the mechanism by which a court
may vacate a previous order. A trial court may correct a clerical mistake on its
own initiative or upon motion of a party. Civ.R. 60(A). However, when
correcting substantive mistakes, the rule does not provide that a trial court may act

on its own initiative. Civ.R. 60(B). As such, a trial court is without authority to
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sua sponte vacate a judgment under Civ.R. 60(B). Coffman v. Coffman (Jun. 28,

1995), 2nd Dist. No. 94-CA-104. However, Civ.R. 60(B) does provide that:
“On motion and upon such terms as are just, the court may relieve a
party or his legal representative from a final judgment, order or
proceeding for the following reasons: (1) mistake, inadvertence, surprise
or excusable neglect; (2) newly discovered evidence which by due
diligence could not have been discovered in time to move for a new trial
under Rule 59(B); (3) fraud (whether heretofore denominated intrinsic
or extrinsic), misrepresentation or other misconduct of an adverse party;
(4) the judgment has been satisfied, released or discharged, or a prior
judgment upon which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judgment should have

prospective application; or (5) any other reason justifying relief from the
judgment.”

{19}  Appellant contends that the trial court vacated its prior judgments sua
sponte and as such lacked the authority to do so. This Court does not find
Appellant’s argument persuasive. The record reflects that the trial court was not
acting sua sponte. Rather, the trial court vacated its prior orders in response to
Appellant’s motion for reimbursement of child support payments. There is
nothing in the record to indicate that the trial court was sua sponte vacating its
prior orders rather than ruling on Appellant’s motion. See Coffman, 2nd Dist. No.
94-CA-104 (finding that trial court’s vacating of prior order was in accord with
Civ.R. 60 because it was in response to a motion to modify child support). As
such, we find that the trial court had authority under Civ.R. 60(B) to vacate its
prior entries because it acted in response to Appellant’s motion for reimbursement
of overpayment of child support. Accordingly, both of Appellant’s assignments of

error are overruled.
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I,
{1110} Appellant’s assignments of error are overruled and the judgment of the
Lorain County Court of Common Pleas, Domestic Relations Division, is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Lorain, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).
The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the mailing in the docket,
pursuant to App.R. 30.

Costs taxed to Appellant.

Exceptions.
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EDNA J. BOYLE
FOR THE COURT

SLABY, J.
CONCURS

CARR, P. J.
CONCURS IN JUDGMENT ONLY, SAYING:

{111} 1 concur in judgment only as | feel Appellant has not demonstrated
prejudicial error.

APPEARANCES:

JOEL D. FRITZ, Attorney at Law, 230 Third Street, Elyria, Ohio 44035, for
Appellant.

DONALD M. ZALESKI, Attorney at Law, 4463 Oberlin Avenue, Lorain, Ohio
44053, for Appellee.
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