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 This cause was heard upon the record in the trial court.  Each error assigned 

has been reviewed and the following disposition is made: 

             
 
 BOYLE, Judge 

{¶1} Appellant/Plaintiff, Vincent Niepsuj, appeals the judgment of the 

Summit County Court of Common Pleas that dismissed his complaint against 

Appellee/Defendant, YWCA of Summit County.  We affirm. 
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I. 

{¶2} Appellant filed a complaint against his former wife Barbara Niepsuj 

and YWCA Tallmadge Branch on September 6, 2002, alleging negligent 

misrepresentation and defamation.  Upon notice from Appellee that YWCA 

Tallmadge Branch was the improper party, Appellant amended his complaint to 

name YWCA of Summit County as a defendant.  Appellant’s amended complaint 

contained five causes of action, including three claims of negligent 

misrepresentation, one claim of negligence, and one claim of defamation.  

However, of these five claims, only one, negligent misrepresentation, was alleged 

against Appellee, while all five claims were alleged against Defendant Barbara 

Niepsuj.  Appellant alleged that Appellee relied on expired court materials 

provided by Barbara Niepsuj and denied Appellant access to visit his children on 

numerous occasions at the YWCA day care center.  Appellant alleged that this 

conduct amounts to negligent misrepresentation by the YWCA of Summit County. 

{¶3} On November 7, 2003, Appellee filed a motion to dismiss for failure 

to state a claim upon which relief can be granted.  Appellant filed his response to 

this motion on November 26, 2003, and the trial court granted Appellee’s motion 

to dismiss on December 4, 2003.  Appellant timely appealed and asserted four 

assignments of error. 

II. 
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{¶4} As a preliminary matter, this Court notes that Appellant, acting pro 

se, has set forth four assignments of error, but has presented only one issue for this 

Court to review.  His assignments of error are as follows:  

FIRST ASSIGNMENT OF ERROR 

“THE TRIAL COURT WAS EVIDENTLY IN ABUSE OF 
DISCRETION BY ISSUING AN ORDER FOR DISMISSAL OF 
THE YWCA OF SUMMIT COUNTY WITHOUT ANY 
ACKNOWLEDGMENT OF APPELLANT’S TIMELY RESPONSE 
IN THE MATTER, LET ALONE DUE CONSIDERATION OF HIS 
ARGUMENT AGAINST SUCH DISMISSAL.” 

SECOND ASSIGNMENT OF ERROR 

“THE TRIAL COURT ABUSED ITS DISCRETION BY 
REFRAINING FROM RESPONDING TO 
[APPELLANT/PLAINTIFF’S] CIV.R. 60(A) OBJECTION TO 
[ITS DECEMBER 4, 2003,] JOURNAL ENTRY.” 

THIRD ASSIGNMENT OF ERROR 

“THE TRIAL COURT FAILED TO EVER CONSIDER THAT 
DEFAMATION AS STATED IN [APPELLANT’S] COMPLAINT 
***AND AMENDED COMPLAINT *** WAS TO BE VIEWED 
IN TERMS INCLUDING[,] BUT NOT LIMITED TO[,] OTHER 
COUNTS IN THOSE COMPLAINTS.” 

FOURTH ASSIGNMENT OF ERROR 

“THE TRIAL COURT FAILED TO MEASURE THE MERIT OF 
THE COMPLAINT[’S] COUNTS IN TERMS OF SIMPLE 
BLACK’S [LAW DICTIONARY] DEFINITIONS RATHER THAN 
COMPLETELY UNRELATED CASE LAW WHICH THE 
APPELLANT HAD NEVER RAISED.” 

{¶5} The sole issue Appellant has presented for this Court’s review is 

whether the trial court properly granted Appellee’s motion to dismiss.  We find 

that the trial court properly dismissed this action and affirm. 
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{¶6} The standard of review for a Civ.R. 12(B)(6) motion to dismiss for 

failure to state a claim upon which relief can be granted is de novo.  Hunt v. 

Marksman Prod., Div. of S/R Industries, Inc. (1995), 101 Ohio App.3d 760, 762.  

Dismissal is appropriately granted once all the factual allegations of the complaint 

are presumed true and all reasonable inferences are made in favor of the 

nonmoving party, and it appears beyond doubt that the nonmoving party cannot 

prove any set of facts entitling him to the requested relief.  State ex rel. Hanson v. 

Guernsey Cty. Bd. of Commrs., 65 Ohio St.3d 545, 548, 1992-Ohio-73.  In a case 

where no writing is attached to the complaint pursuant to Civ.R. 10(D), the Court 

will look only to the complaint to determine the legal sufficiency of the 

allegations.  Slife v. Kundtz Properties (1974), 40 Ohio App.2d 179, 185-186. 

{¶7} In Ohio, the elements of negligent misrepresentation are as follows: 

one in the course of his business, profession or employment, or in any other 

transaction in which he has a pecuniary interest, must supply false information for 

the guidance of another in her business transactions, and said false information 

must be justifiably relied upon causing pecuniary loss.  Delman v. Cleveland Hts. 

(1989), 41 Ohio St.3d 1, 4.  Pecuniary loss is defined as a loss of money or 

something by which money may be acquired.  Kennedy v. Byers (1923), 107 Ohio 

St. 90, 92.  Therefore, to avoid dismissal, Appellant’s complaint must set forth 

expressly or by inference the necessary elements of negligent misrepresentation.  

Zuber v. Ohio Dept. of Ins. (1986), 34 Ohio App.3d 42, 45, 10th Dist. No. 86AP-

52. 
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{¶8} Appellant’s amended complaint alleges a cause of action against 

Appellee only under “Count Two – Negligent Misrepresentation.”  Appellant does 

not allege, nor can it be inferred from his complaint, that any false information 

was provided by the YWCA to guide Appellant in business transactions.  Further, 

Appellant does not allege, nor can it be inferred from his complaint, that Appellant 

suffered any pecuniary loss.  These elements, false information relating to 

business transactions and pecuniary loss, are necessary to support a claim of 

negligent misrepresentation.  As a result, Appellant has failed to state a claim for 

negligent misrepresentation and the trial court’s dismissal was proper. 

{¶9} Appellant’s specific assignments of error will be briefly addressed.  

First, Appellant argues that the lower court erred by failing to consider his 

opposition to Appellee’s motion to dismiss.  Appellant’s response was not timely 

filed.  Summit County Loc.R. 7.14 requires responses to motions to be filed within 

ten days of receipt of the motion and provides that the judge may rule on the 

motion at any time after fourteen days from the date of filing.  Appellant filed his 

response nineteen days after Appellee’s motion to dismiss was filed.  Therefore, 

we will only reverse the trial court’s determination of whether to consider the 

response if an abuse of discretion resulting in manifest injustice has occurred.  

Kalina v. Sagen (Mar. 26, 1992), 8th Dist. No. 59761.  As Appellant’s complaint 

was insufficient to state a claim, we find no injustice has occurred.  Thus, 

Appellant’s first assignment of error is overruled. 
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{¶10} Additionally, Appellant cannot successfully assert error in the trial 

court’s failure to rule on his Civ.R. 60(A) motion.  First, if a trial court fails to 

specifically rule on a motion as it has here, it is presumed that the trial court has 

overruled that motion.  Schiavone v. Schiavone (July 31, 2000), 12th Dist. No. 

CA99-11-188.  In addition, Civ. R. 60(A) permits a trial court to modify a 

judgment only if it contains a clerical, not substantive, error.  Londrico v. Delores 

C. Knowlton, Inc. (1993), 88 Ohio App.3d 282, 285.  In this case, the trial court 

could not have properly granted Appellant’s Civ. R. 60(A) motion because he 

requested the court to substantively “revisit the matter of the motion for 

dismissal.”  As such, we cannot conclude that the trial court abused its discretion 

in overruling Appellant’s motion.  Consequently, Appellant’s second assignment 

of error is overruled. 

{¶11} Appellant’s third assignment of error is also without merit.  

Common law defamation requires a false and defamatory statement concerning 

another, communication of that statement to a third party, fault by the 

communicating party amounting to at least negligence, and some special harm to 

the plaintiff. McWeeney v. Dulan, 12th Dist. No. CA2003-03-036, 2004-Ohio-

1507.  Appellant’s complaint does not allege under any count that Appellee made 

a false statement or communicated that statement to a third party.  Therefore, even 

if this Court were to apply the claim of defamation to the Appellee, Appellant has 

still not stated a claim upon which relief can be granted.  As a result, Appellant’s 

third assignment of error is overruled. 
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{¶12} Last, we are unpersuaded by Appellant’s fourth assignment of error.  

Black’s Law Dictionary is recognized in Ohio as secondary authority.  Mid-Ohio 

Liquid Fertilizers, Inc. v. Lowe (1984), 14 Ohio App.3d 36, 38.  As such, no error 

was committed by the trial court by relying on case law precedent, primary 

authority, rather than Black’s Law Dictionary.  Thus, Appellant’s fourth 

assignment of error is overruled. 

III. 

{¶13} Appellant’s assignments of error are overruled, and the judgment of 

the Summit County Court of Common Pleas is affirmed. 

Judgment affirmed. 

  
 
 The Court finds that there were reasonable grounds for this appeal. 

 We order that a special mandate issue out of this Court, directing the Court 

of Common Pleas, County of Summit, State of Ohio, to carry this judgment into 

execution.  A certified copy of this journal entry shall constitute the mandate, 

pursuant to App.R. 27. 

 Immediately upon the filing hereof, this document shall constitute the 

journal entry of judgment, and it shall be file stamped by the Clerk of the Court of 

Appeals at which time the period for review shall begin to run.  App.R. 22(E).  

The Clerk of the Court of Appeals is instructed to mail a notice of entry of this 

judgment to the parties and to make a notation of the mailing in the docket, 

pursuant to App.R. 30. 
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 Costs taxed to Appellant. 

 Exceptions. 

 

             
       EDNA J. BOYLE 
       FOR THE COURT 
 
 
WHITMORE, P.J. 
SLABY, J. 
CONCUR 
 
APPEARANCES: 
 
VINCENT M. NIEPSUJ, Pro Se, c/o TESLA, 229 Weimar Street, Buffalo, New 
York  14206, Appellant. 
 
STEPHAN C. KREMER and A. ELIZABETH CARGLE, Attorneys at Law, 80 
South Summit Street, Suite 200, Akron, Ohio  44308, for Appellee, YWCA of 
Summit County. 
 
LAWRENCE W. VUILLEMIN, Attorney at Law, I Cascade Plaza, 20th Floor, 
Akron, Ohio  44308, for Appellee, Barbara Niepsuj. 
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