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Dated: May 5, 2004
This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

WHITMORE, Presiding Judge.

{111} Plaintiff-Appellant Russell Will, Jr., has appealed from the decision
of the Medina County Court of Common Pleas that ordered him to pay spousal
support and lease payments to Defendant-Appellee Janet Peticca Will, and
sentenced him to ten days in jail for failure to purge his contempt. We affirm.

I

{12} Appellant and Appellee were married on October 29, 1999. There
were no children born as issue of the marriage. Appellant sued Appellee for
divorce on April 12, 2001, to which Appellee counter-claimed for the same on

April 17, 2001. A temporary support award was entered by the trial court on May



4, 2001, which ordered Appellant to pay Appellee $1,400 per month in temporary
spousal support as well as his “own expenses and marital debt as able.”

{113} A protracted procedural history spanning the course of twenty one
months ensued. Significant to the instant appeal, an amended temporary support
award was entered by the court on November 6, 2001, at which time Appellant
was ordered to pay the lease payments on a 2000 Dakota truck he had leased for
himself during the marriage. The lease payment was in addition to the previously
ordered spousal support and premarital debts.

{14} On November 21, 2001, Appellant was found in contempt by the
trial court for failure to comply with the November 6, 2001 order. In its journal
entry finding Appellant in contempt, the trial court provided Appellant the
opportunity to purge his contempt and avoid the imposition of a ten day jail term
by paying his spousal support and lease payment arrearages.

{5} A hearing was held before a magistrate on February 22, 2002. The
magistrate issued its decision on March 26, 2002, wherein it ordered Appellant to
pay Appellee $750 per month in spousal support for thirty months and pay the
lease payments on the 2000 Dakota truck for the life of the lease agreement. The
magistrate also found that Appellant had not purged his arrearages pursuant to the
November 21, 2001 contempt order, and sentenced him to ten days in the Medina
County Jail as a result. The trial court adopted the magistrate’s decision on April

26, 2002.
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{16} On May 31, 2002, the trial court granted Appellant leave to file
objections to the magistrate’s findings of fact and conclusions of law instanter
because it was discovered that Appellant had never been served with a copy of the
magistrate’s decision. Appellant was also granted a stay of his ten day jail
sentence pending resolution of his objections to the magistrate’s decision. The
trial court set a hearing on Appellant’s objections for July 23, 2002. The July 23,
2002 hearing was continued until November 26, 2002. On November 22, 2002,
Appellant filed a motion for a continuance of the hearing, wherein he requested
additional time to perfect his objections to the magistrate’s decision. In his
motion, Appellant claimed that he had not been able to pay for a transcript of the
February 22, 2002 proceedings before the magistrate until November 14, 2002.
He further claimed that as a result of his late payment, the court reporter was
unable to complete a transcript of the proceedings until “on or after December 13,
2002[,]” well past the November 26, 2002 hearing. On November 27, 2002, the
trial court denied Appellant’s motion for a continuance and overruled his
objections to the magistrate’s findings of fact and conclusions of law.

{17} Appellant has timely appealed the trial court’s decision, asserting
two assignments of error. We have consolidated his assignments of error for ease
of analysis.

1

Assignment of Error Number One
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“THE TRIAL COURT ERRED WHEN IT ORDERED ***
APPELLANT TO PAY SPOUSAL SUPPORT AT THE RATE OF
[$750] PER MONTH FOR A TERM OF THIRTY *** MONTHS.”

Assignment of Error Number Two

“THE TRIAL COURT ERRED WHEN IT DETERMINED THAT
*** APPELLANT DID NOT PURGE HIMSELF OF CONTEMPT
OF COURT”

{118} In his first assignment of error, Appellant has argued that the trial
court did not make findings of fact as required pursuant to R.C. 3105.18 when it
determined his spousal support obligation. Therefore, he has argued, the trial
court abused its discretion when it ordered spousal support in the amount of $750
per month for thirty months. In his second assignment of error, Appellant has
argued that, due to his lack of financial resources, he was unable to purge the
arrearage of both his spousal support and his truck lease payments. He has further
argued that the trial court’s decision holding him in contempt for his failure to
purge his arrearages was an abuse of discretion.

{119} Our careful review of Appellant’s assignments of error reveals that
in each assignment of error, he has challenged the trial court’s adoption of the
magistrate’s findings of fact. Civ.R. 53(E)(3)(b) governs objections to a
magistrate’s decision and states that “[a]ny objection to a finding of fact shall be
supported by a transcript of all the evidence submitted to the magistrate relevant to
that fact or an affidavit of that evidence if a transcript is not available.” The rule

further states that “[a] party shall not assign as error on appeal the court’s adoption
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of any finding of fact or conclusion of law unless the party has objected to that
finding or conclusion under this rule.” Civ.R. 53(E)(3)(b).

{1110} Appellant failed to comply with Civ.R. 53(E)(3)(b) because the
record reveals that he did not submit a transcript of the magistrate’s February 22,
2002 hearing to the trial court. Without a transcript of the hearing, the trial court
was required to accept all of the magistrate’s findings of fact as true and only
review the magistrate’s conclusions of law based upon the accepted findings of
fact. Conley v. Conley, 9th Dist. No. 21759, 2004-Ohio-1591, at {7, citing Brown
v. Brown (Apr. 4, 2001), 9th Dist. No. 20177. It follows that this Court must do
the same. Galewood v. Terry Lumber & Supply Co. (Mar. 6, 2002), 9th Dist. No.
20770, at 3, citing Melendez v. Mankis (Dec. 15, 1999), 9th Dist. No.
98CA007091.

{111} In the instant matter, Appellant failed to submit a transcript of the
February 22, 2002 hearing to the trial court, and therefore failed to properly object
to the magistrate’s findings of fact. Summit Sounds & Sec., LTD v. Sheeler, 9th
Dist. No. 21625, 2003-Ohio-7192, at 5. It follows that because he did not
properly object to the magistrate’s findings of fact to the trial court, any objection
to the trial court’s adoption of the magistrate’s findings of fact is deemed waived.
Id. As aresult, Appellant is now barred from appealing the trial court’s adoption
of the magistrate’s findings of fact. Id.; see, also, Civ.R. 53(E)(3)(b). Appellant’s

first and second assignments of error are without merit.
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i
{112} Appellant’s first and second assignments of error are overruled. The

judgment of the trial court is affirmed.

Judgment affirmed.

SLABY, J., concurs.
BAIRD, J., dissents.

BAIRD, J., dissenting.

{113} Though the majority’s observations concerning the absence of a
transcript are both true and normally dispositive, |1 do not believe that should be
the case in these particular circumstances.

{114} The magistrate’s report itself shows that the marriage lasted only
sixteen months, and that Appellant was ordered to pay spousal support for thirty
months because it was felt that he probably would not pay other debts which were
determined to be his responsibility. While it may well be unlikely, it is
conceivable that he will comply with the order and pay both the spousal support
and the debts. Since the trial court has pointedly declined to retain jurisdiction, he
will have no possibility of relief from double payment.

{115} This being over-kill on its face, | would reverse that portion of the

judgment relating to spousal support.
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The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Medina, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document shall constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).
The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the mailing in the docket,
pursuant to App.R. 30.

Costs taxed to Appellant.

Exceptions.

BETH WHITMORE
FOR THE COURT

APPEARANCES:

ROBERT T. TINL, Attorney at Law, 3695 Center Road, Brunswick, Ohio 44212,
for Appellant.
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STEVE C. BAILEY, Attorney at Law, 52 Public Square, Medina, Ohio 44256, for
Appellee.
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