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 This cause was heard upon the record in the trial court.  Each error assigned 

has been reviewed and the following disposition is made: 

             
 

CARR, Judge. 
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{¶1} Appellant, Sheila Hiteshew, appeals the decision of the Lorain 

County Court of Common Pleas, Domestic Relations Division, which entered a 

judgment of divorce.  This Court reverses and remands. 

I. 

{¶2} The parties were married on November 18, 1978, in Vermilion, 

Ohio.  The parties separated in January 2000.  A judgment for divorce was filed by 

the trial court was journalized June 13, 2002.  However, the QDRO was not 

adopted by the trial court until April 16, 2003. 

{¶3} Appellant timely appealed after the adoption of the QDRO, setting 

forth six assignments of error for review.  The assignments of error have been 

rearranged to facilitate review. 

II. 

THIRD ASSIGNMENT OF ERROR 

“THE TRIAL COURT ABUSED ITS DISCRETION BY FAILING 
TO GRANT A CONTINUANCE AND/OR PERMITTING 
APPELLANT’S COUNSEL TO WITHDRAW THEREBY 
DENYING THE APPELLANT’S RIGHT TO DUE PROCESS.” 

{¶4} In her third assignment of error, appellant contends that the trial 

court erred in denying her motion for continuance and her trial court counsel’s 

request to withdraw after he failed to file a pre-trial statement as ordered by the 

court.  This Court agrees. 

{¶5} Local Rule 19 of the Lorain County Court of Common Pleas, 

Domestic 
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{¶6} Relations Division, provides, in relevant part: 

“The parties will receive their order for preparation of the Final Pre-
Trial Statement from the assigned Judge.  The Final Pre-Trial 
Statement shall be filed no later than seven (7) days prior to the Final 
Pre-Trial. 

“ *** 

“Should either party or counsel fail to adhere to the requirements of 
this rule or to the discovery schedule established by the Court at the 
Case Management Conference, the Court may impose sanctions, 
including, but not limited to, dismissal of that parties’ pending 
action, attorney’s fees, contempt of Court or any other sanction 
pursuant to the Rules of Civil Procedure.”  Loc.R. 19(C)(6) and 
19(G). 

{¶7} Appellant argues that the sanctions imposed by the trial court are 

found in 

{¶8} Civ.R. 37, which relates to sanctions regarding compliance with 

discovery rules.  Appellant contends that the order of the court to file a pre-trial 

statement was unrelated to discovery and, therefore, the rules regarding discovery 

and sanctions for failing to comply with discovery requests and orders are 

inapplicable. 

{¶9} Appellee argues that Loc.R. 19 is an expansion of Civ.R. 16, and 

that Civ.R. 16 expressly provides a court with the authority to impose sanctions 

outlined in Civ.R. 37, including the preclusion of evidence and witnesses.  

Appellee’s argument is without merit. 

{¶10} Civ.R. 16 provides that the court may schedule one or more 

conferences before trial to accomplish any of the enumerated objectives pertaining 
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to pretrial procedure.  One of the listed objectives in Civ.R. 16 is “[t]he imposition 

of sanctions as authorized by Civ.R. 37”.  Civ.R. 16(8).  Civ.R. 37 addresses the 

failure of a party to comply with discovery requests and orders compelling the 

sharing of information and imposes sanctions for such failure.  On the contrary, 

Civ.R. 16 does not provide for any type of sanctions.  Instead, Civ.R. 16 merely 

provides that the court may hold a hearing regarding, among other things, the 

imposition of sanctions as authorized by Civ.R. 37. 

{¶11} In the present case, the order directing the parties to file a pre-trial 

statement stated:  “Failure to file the Pre-trial Statement in a timely manner will 

result in a sanctions hearing on the date of the Final Pre-trial.”  A final pre-trial 

was scheduled, but never held.  Therefore, a sanctions hearing was never held.  

Instead, the judge informed appellant’s counsel at a conference in chamber 

minutes before the trial began that the only witness he would be allowed to call 

was appellant; and that he could not introduce or admit any evidence.1 

{¶12} This Court decided a similar issue in Atkins v. Chudowsky, Ninth 

Dist. No. 01CA007834, 2001-Ohio-1654.  In Atkins, the trial court issued an order 

that plaintiff was to depose defendant by a particular date.  Instead of deposing 

defendant, plaintiff filed defendant’s affidavit after the deadline for taking 

defendant’s deposition had expired.  The defendant filed a motion to strike his 

                                              

1 Although the dialogue that took place in the conference in chambers was 
not recorded, the trial court reiterated the substance of the conference on the 
record. 
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affidavit.  The trial court granted defendant’s motion to strike.  This Court held 

that the trial court abused its discretion in striking the affidavit because the trial  

{¶13} court’s order regarding the taking of defendant’s deposition did not 

create an affirmative obligation to take the deposition.  Furthermore, this Court 
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noted that striking the affidavit was not a proper sanction because failure to take 

the deposition was not a failure to comply with a discovery motion. 

{¶14} As in Atkins, the failure of appellant’s counsel to file a pre-trial 

statement in the present case was not a failure to comply with a discovery motion.  

The evidence was uncontroverted that discovery took place freely between the 

parties up to an including the night before the trial began.  Therefore, the trial 

court abused its discretion in refusing to allow appellant’s counsel to present any 

witnesses other than appellant and prohibiting appellant’s counsel from 

introducing  or admitting any evidence.  

{¶15} After being advised in chambers that he would not be permitted to 

call any other witnesses other than appellant and would not be allowed to 

introduce or admit any evidence, appellant’s counsel requested permission to 

withdraw at the beginning of the trial.  Appellant’s counsel again attempted to 

withdraw during the cross-examination of appellee.  The trial court denied 

counsel’s requests to withdraw.  Appellant argues that the trial court abused its 

discretion in denying her counsel’s requests to withdraw. 

{¶16} It is well settled that a withdrawal motion is committed to the sound 

discretion of the trial court.  State v. Edgell (1972), 30 Ohio St.2d 103, 111.  A 

reviewing court should not reverse the decision of the trial court in the absence of 

an abuse of that discretion. 

{¶17} Appellant’s counsel requested permission to withdraw as counsel 

because his failure to file a pre-trial statement resulted in sanctions being imposed 
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upon appellant.  Those sanctions prevented appellant from presenting witnesses 

and offering evidence in support of her case.  Counsel for appellee did not object 

to appellant’s counsel’s request.  In response to the request to withdraw as 

counsel, the trial court stated:  “The Court does not believe that your client would 

be more prejudiced than the prejudice that would fall on the plaintiff by not having 

this matter proceed to trial today.”  This Court disagrees.  A review of the record 

reveals that the sanctions imposed by the trial court made it virtually impossible 

for appellant to present her case.  Allowing appellant’s counsel to withdraw and 

granting a continuance to allow appellant to obtain other counsel would not have 

had such a chilling effect on appellee.  The trial court erred in not allowing 

appellant’s counsel to withdraw and granting appellant a continuance so that she 

could obtain other counsel.   

{¶18} Appellant’s third assignment of error is sustained. 

FIRST ASSIGNMENT OF ERROR 

“THE TRIAL COURT ERRED BY VALUING THE PUTNAM 
ACCOUNT AT $0.00 WHEN UNCONTRADICTED TESTIMONY 
INDICATED A VALUE OF $105,000.00.” 

SECOND ASSIGNMENT OF ERROR 

“THE TRIAL COURT ERRED BY IMPROPERLY VALUING 
THE PERSONAL PROPERTY OF THE PARTIES.” 

 

FOURTH ASSIGNMENT OF ERROR 

“THE TRIAL COURT ABUSED ITS DISCRETION AND MADE 
FINDINGS AGAINST THE MANIFEST WEIGHT OF THE 
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EVIDENCE IN THE SPOUSAL SUPPORT AWARD BOTH AS 
TO AMOUNT AND DURATION.” 

FIFTH ASSIGNMENT OF ERROR 

“THE TRIAL COURT ABUSED ITS DISCRETION BY NOT 
ORDERING THE APPELLEE TO REIMBURSE THE 
APPELLANT ON THE LIQUIDATION OF $19,000.00 OF 
STOCKS THAT WERE MARITAL PROPERTY.” 

SIXTH ASSIGNMENT OF ERROR 

“THE TRIAL COURT FAILED TO DIVIDE THE TEAMSTER’S 
PENSION EQUITABLY BETWEEN THE PARTIES.” 

{¶19} Due to this Court’s resolution of appellant’s third assignment of 

error, this Court declines to address the remaining five assignments of error. 

III. 

{¶20} The decision of the Lorain County Court of Common Pleas, 

Domestic Relations Division, is reversed and the cause is remanded for 

proceedings consistent with this opinion. 

Judgment reversed, 
and cause remanded. 

 

       DONNA J. CARR 
       FOR THE COURT 
 
 
WHITMORE, J. 
CONCURS 
 
BAIRD, P.J. 
DISSENTS, SAYING: 
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{¶21} Appellant’s third assignment of error calls into question the failure 

of the court either to grant a motion for a continuance or to permit counsel to 

withdraw.  These matters were raised at the outset of trial by the party defending a 

case that had been pending for a substantial period of time.  If the court had 

granted either request, further delay would have been inevitable.  It is difficult to 

conceive how the court’s ruling as it did, under those circumstances, could be 

construed as an abuse of discretion. 

{¶22} Appellant’s entire argument in support of this assignment of error is 

that the trial judge had previously imposed an overly harsh discovery-related 

sanction for a non-discovery-related transgression.  While she may well have a 

point, it is not a point that is raised in the assignment of error, and she does not 

specify how the point relates to what was raised in the assignment of error. 

{¶23} Under these circumstances, I do not believe that the assignment of 

error can or should be sustained. 
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