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 These causes were heard upon the records in the trial court.  Each error 

assigned has been reviewed and the following disposition is made: 

             
 
 WHITMORE, Judge. 

{¶1} Appellants, Richard B. (“Richard”) and Desiree King (“Desiree”), 

have appealed from a judgment of the Medina County Court of Common Pleas, 

Juvenile Division, that terminated their parental rights and placed their minor son 
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in the permanent custody of Medina County Job and Family Services (“JFS”).  

This Court affirms. 

I 

{¶2} On April 2, 2001, the parental rights of Richard and Desiree were 

involuntarily terminated as to two older siblings of the child at issue in this case.  

This Court affirmed that determination.  In re King-Bolen (Oct. 10, 2001), 9th 

Dist. Nos. 3196-M, 3231-M, 3200-M, and 3201-M.     

{¶3} D.B. was born on September 23, 2002.  Four days later, JFS sought 

temporary custody of D.B., alleging that the agency had reason to believe that 

“[t]he child will be in immediate danger from the surroundings if he remains in 

parent(s)’ custody, and removal is necessary to prevent immediate or threatened 

physical or emotional harm.”  The trial court granted JFS emergency temporary 

custody.   

{¶4} Pursuant to a motion filed by JFS, due to the prior involuntary 

termination of parental rights,  the trial court found that JFS was not required to 

make reasonable efforts “to prevent the removal of the child from the child’s 

home, eliminate the continued removal of the child from the child’s home, and 

return the child to the child’s home[.]”  R.C. 2151.419(A)(2).  See R.C. 

2151.419(A)(2)(e).  Neither parent filed any opposition to the motion of JFS, or 

the trial court’s March 14, 2003 order, that the reasonable efforts bypass provision 

would apply in this case. 
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{¶5} JFS moved for permanent custody.  The trial court held an 

adjudication hearing and then held a dispositional hearing immediately afterward.  

The trial court found D.B. to be a dependent child pursuant to R.C. 2151.04(C) 

and 2151.04(D).  In a separate dispositional order, the trial court terminated the 

parental rights of Desiree and Richard and placed D.B. in the permanent custody 

of JFS.   

{¶6} Richard and Desiree timely filed separate appeals and this Court 

consolidated the appeals.  Desiree has raised two assignments of error and Richard 

has raised four.  This Court will consolidate and rearrange the assigned errors for 

ease of review. 

II 

Desiree’s Assignment of Error Number One 

“THE TRIAL COURT ERRED BY COMMITTING NUMEROUS 
MATERIAL PROCEDURAL MISTAKES; INCLUDING THE 
ALLOWANCE OF HEARSAY EVIDENCE DURING 
ADJUDICATION, AS WELL AS THE ALLEGED PERMANENT 
CUSTODY DISPOSITIONAL HEARING; THE FAILURE TO 
ADEQUATELY BIFURCATE THE HEARINGS; IMPROPERLY 
AND PREMATURELY RULE AS TO THE NECESSITY OF 
DEMONSTRATING REASONABLE EFFORTS TOWARD 
REUNIFICATION USING A PROBABLE CAUSE STANDARD 
OF REVIEW; AS WELL AS FAILURE TO ASSURE 
APPELLANTS A FAIR HEARING AS TO THE PERMANENT 
REMOVAL OF THEIR CHILD FROM THEIR CARE.” 

Richard’s Assignment of Error Two 

“THE TRIAL COURT ERRED IN PERMITTING HEARSAY 
EVIDENCE AND OPINION EVIDENCE BASED UPON SUCH 
HEARSAY.” 
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{¶7} This Court has combined these assigned errors because they raise 

similar issues for review.  Both Desiree and Richard contend that the trial court 

committed reversible error in allowing JFS to present hearsay evidence throughout 

the adjudicatory hearing, which was impermissible.  See In re Baby Girl Baxter 

(1985), 17 Ohio St. 3d 229, 233.1   

{¶8} Most of the evidence to which Desiree and Richard raised hearsay 

objections consisted of testimony of two JFS social workers and the social worker 

at the hospital where D.B. was born.  “Hearsay” is defined in Evid.R. 801(C) as “a 

statement, other than one made by the declarant while testifying at the trial or 

hearing, offered in evidence to prove the truth of the matter asserted.”  In response 

to objections by Desiree and Richard, counsel for JFS and the trial court 

repeatedly stressed that the evidence at issue was not being offered to prove the 

truth of the matter, but was instead offered to explain the course of action that each 

of these witnesses took with D.B. and the parents.  Repeated objections and 

extensive cross-examination on this issue made it very clear to the trial judge that 

these witnesses only had first-hand knowledge of certain facts and that they were 

only qualified to testify about those facts. 

                                              

1 Desiree has also raised various other arguments under this assigned error.  
One of her arguments is disposed of by this Court’s disposition of Richard’s first 
assignment of error.  The remaining arguments will not be addressed because 
Desiree has failed to cite any legal authority to support them.  See App.R. 
16(A)(7); Loc.App.R. 7(A)(6); App.R. 12(A)(2). 
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{¶9} Moreover, because this hearing was held before a judge, not a jury, 

the court must be presumed to have “‘considered only the relevant, material, and 

competent evidence in arriving at its judgment unless it affirmatively appears to 

the contrary.’”  State v. Richey (1992), 64 Ohio St.3d 353, 357-358, quoting State 

v. Post (1987), 32 Ohio St.3d 380, 384.  “The trial court is presumed to disregard 

hearsay and the burden is on appellant to overcome this presumption by showing 

that the trial court relied on hearsay in its decision.”  In re Brock (Oct. 5, 1998), 

12th Dist. No. CA98-03-027, citing In re Colter (Apr. 16, 1990), 3rd Dist. No. 

CA89-07-011.  Desiree and Richard have pointed to nothing in the trial court’s 

dispositional order to suggest that it relied on any impermissible hearsay evidence.  

Consequently, they have failed to demonstrate any error by the trial court.  

Desiree’s first and Richard’s second assignments of error are overruled.   

Desiree’s Assignment of Error Number Two 

“THE TRIAL COURT ERRED BY GRANTING IMMEDIATE 
PERMANENT CUSTODY OF NEWBORN, [D.B.], TO [JFS], 
WITHOUT REQUIRING [JFS] TO DEMONSTRATE THE 
AGENCY’S USE OF REASONABLE EFFORTS TO REUNIFY 
THIS MENTALLY HANDICAPPED FAMILY, COUNTER TO 
THE AMERICANS WITH DISABILITIES ACT OF 1990 (42 USC 
12101 ET SEQ.); COUNTER TO PROHIBITIONS ANNOUNCED 
IN 42 U.S.C. 12182; AS WELL AS AGAINST THE DUE 
PROCESS AND EQUAL PROTECTION CLAUSES OF THE 
UNITED STATES CONSTITUTION AND THE INALIENABLE 
RIGHTS CLAUSE OF THE OHIO CONSTITUTION.” 
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Richard’s Assignment of Error Number Four 

“THE TRIAL COURT ERRED IN AWARDING PERMANENT 
CUSTODY TO JFS BECAUSE [OF] THE APPLICATION OF 
THE REASONABLE EFFORTS BYPASS PROVISION OF 
2151.419(a)(2).” 
 
{¶10} This Court will address these assignments of error together because 

they are also closely related.  Richard and Desiree have challenged the reasonable 

efforts bypass provision of R.C. 2151.419(A)(2)(e), contending that its application 

in this case violated their rights under the Ohio and United States Constitutions 

and under the Americans with Disabilities Act.   

{¶11} It is fundamental that “‘[a]n appellate court will not consider any 

error which *** [the complaining party] could have called but did not call to the 

trial court’s attention at a time when such error could have been avoided or 

corrected by the trial court.’”  In re Pieper Children (1993), 85 Ohio App.3d 318, 

328, quoting State v. Glaros (1960), 170 Ohio St. 471, paragraph one of the 

syllabus.  “Failure to raise at the trial court level the issue of the constitutionality 

of a statute or its application, which issue is apparent at the time of trial, 

constitutes a waiver of such issue and *** need not be heard for the first time on 

appeal.”  State v. Awan (1986), 22 Ohio St.3d 120, syllabus. 

{¶12} Richard and Desiree failed to file any written opposition to the 

motion of JFS that asked the trial court to find that the bypass provision of R.C. 

2151.419(A)(2)(e) apply in this case, nor did they file any opposition to the trial 
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court’s determination that it did.  The parties also failed to raise this issue at either 

the dispositional or adjudicatory hearing.  Consequently, this Court will not reach 

the merits of this challenge.  Desiree’s second and Richard’s fourth assignments of 

error are overruled accordingly. 

Richard’s Assignment of Error Number One 
 

“THE TRIAL COURT ERRED WHEN IT ADMITTED 
EVIDENCE RELATING TO EVENTS SUBSEQUENT TO THE 
FILING OF THE COMPLAINT.” 
 
{¶13} Richard has asserted that, in its adjudication of whether D.B. was a 

dependent child, the trial court was limited to facts that existed on September 27, 

2002, the date that JFS filed the complaint.  He has asserted that the trial court 

erred in admitting and considering evidence of events that occurred after 

September 27, 2002.   

{¶14} As authority for this argument, Richard cited the following sentence, 

taken out of context, from this Court’s opinion in In re Hood (July 3, 1991), 9th 

Dist. No. 14957: “R.C. 2151.23(A)(1) requires the juvenile court to decide the 

issue of dependency as of the date or dates specified in the complaint, and not as 

of any other date.”  Read within the context of the In re Hood opinion, however, 

this sentence has no application here.   

{¶15} The relevant issue in In re Hood was whether the child’s 

dependency, already established at an adjudicatory hearing, must be proven again 

at the time of the dispositional hearing, which, in that case, was held more than 

three years after the adjudication of dependency.  This Court held that dependency 
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need not be reestablished at the dispositional hearing.  Nothing in the In re Hood 

opinion even suggests that evidence of events occurring after the date or dates 

specified in the dependency complaint would be inadmissible at the hearing to 

adjudicate dependency.  Consequently, this Court’s decision in In re Hood lends 

no support to Richard’s argument. 

{¶16} Moreover, D.B. was removed from his parents’ custody as a 

newborn, before he was ever released from the hospital, due to the prior 

termination of his parent’s rights to his siblings and the belief by JFS that D.B. 

faced similar threats of abuse or neglect.  JFS could not be expected to wait until 

something happened to this child.  Due to these circumstances, the evidence of 

dependency would necessarily look at the environment of the home before and 

after D.B.’s birth, as he never actually lived in that home environment.   

{¶17} “Ohio courts have held that newborn infants can be dependent 

before they have ever been released into their parents’ custody.”  In re Pieper 

Children (1993), 85 Ohio App.3d 318, 325.  “The state need not subject a child to 

a potentially detrimental environment where a court has made a prospective 

finding of dependency pursuant to R.C. 2151.04.  ‘A juvenile court should not be 

forced to experiment with the health and safety of a newborn baby where the state 

can show, by clear and convincing evidence, that placing the child in such an 

environment would be threatening to the health and safety of that child.’”  Id., 

quoting In re Campbell (1983), 13 Ohio App.3d 34, 36.   
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“[A] prospective finding of dependency is appropriate where 
children have not been in the custody of the mother, but 
circumstances demonstrate that to allow the mother to have custody 
of her children would threaten their health and safety.  The evidence 
allowed the court to make a finding, pursuant to R.C. 2151.04, that 
these children are dependent because they will be subject to abuse 
unless the requested relief is granted.” 
 
{¶18} Consequently, the Pieper court held that the trial court could rely, in 

its adjudication of dependency, on events that occurred after the children were 

removed from their mother’s custody.  In re Pieper Children, 85 Ohio App.3d at 

325. 

{¶19} Because Richard has failed to demonstrate that the trial court erred 

in relying on evidence of events that occurred after the date JFS filed its 

complaint, his first assignment of error is overruled. 

Richard’s Assignment of Error Number Three 

“THE TRIAL COURT’S FINDING OF DEPENDENCY WAS IN 
ERROR BECAUSE IT AMOUNTED TO ANTICIPATORY 
DEPENDENCY.” 
 
{¶20} Through his third assignment of error, Richard has asserted that the 

trial court’s finding of dependency was not supported by sufficient evidence and 

was against the manifest weight of the evidence.  When evaluating whether a 

judgment is against the manifest weight of the evidence in a juvenile court, the 

standard of review is the same as that in the criminal context.  In re Ozmun (Apr. 

14, 1999), 9th Dist. No. 18983.  In determining whether a criminal conviction is 

against the manifest weight of the evidence: 
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“‘The court, reviewing the entire record, weighs the evidence and all 
reasonable inferences, considers the credibility of witnesses and 
determines whether in resolving conflicts in the evidence, the [trier 
of fact] clearly lost its way and created such a manifest miscarriage 
of justice that the conviction must be reversed and a new trial 
ordered.  The discretionary power to grant a new trial should be 
exercised only in the exceptional case in which the evidence weighs 
heavily against the conviction.’”  State v. Thompkins (1997), 78 
Ohio St.3d 380, 387, quoting State v. Martin (1983), 20 Ohio 
App.3d 172, 175.   
 
{¶21} Moreover, “[e]very reasonable presumption must be made in favor 

of the judgment and the findings of facts [of the trial court].”  Karches v. 

Cincinnati (1988), 38 Ohio St.3d 12, 19.  Furthermore, “if the evidence is 

susceptible of more than one construction, we must give it that interpretation 

which is consistent with the verdict and judgment, most favorable to sustaining the 

trial court’s verdict and judgment.”  Id.   

{¶22} The trial court found that D.B. was a dependent child pursuant to 

R.C. 2151.04(C) and 2151.04(D), which define a “dependent child” to include any 

child: 

“(C) Whose condition or environment is such as to warrant the state, 
in the interests of the child, in assuming the child’s guardianship; 
 
“(D) To whom both of the following apply: 
 
“(1) The child is residing in a household in which a parent, guardian, 
custodian, or other member of the household committed an act that 
was the basis for an adjudication that a sibling of the child or any 
other child who resides in the household is an abused, neglected, or 
dependent child.  

 
“(2) Because of the circumstances surrounding the abuse, neglect, or 
dependency of the sibling or other child and the other conditions in 
the household of the child, the child is in danger of being abused or 
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neglected by that parent, guardian, custodian, or member of the 
household.” 
 
{¶23} The trial court had before it evidence that two older siblings of D.B. 

had been adjudicated to be dependent children and the parental rights of Desiree 

and Richard had been permanently terminated as to those two children.  The acts 

and circumstances that were the basis for the adjudication and ultimate removal of 

the older siblings included the parents’ lack of childcare skills, their inability to 

parent their children without assistance, their use of inappropriate discipline and 

allowing others to inappropriately discipline the children, anger and stress 

management issues, the risk of sexual abuse, and the exposure of the children to 

unrelated adults who stayed in the home who posed financial, physical, and 

emotional threats to the family.   

{¶24} Several witnesses testified, through personal observation or direct 

admissions from one or both parents, that many of these problems continue to 

exist in the home.  Two service providers testified that they talked to Desiree and 

Richard about the importance of taking parenting classes, yet they still had not 

done so.  One of these witnesses testified that this couple had never cared for a 

newborn infant and would need help, at least sixteen hours per day, or she would 

have definite reservations about their ability to provide for D.B.  She further 

testified, as did some other witnesses, that no such plan was in place.  Desiree’s 

uncle would have been willing to help but he did not get along with Richard and, 

when confronted with the choice of having D.B. come home and Richard leaving, 
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Desiree chose to have Richard stay.  The only helpers who had agreed to help 

Desiree and Richard were not available to cover sixteen hours per day and, more 

importantly, JFS did not approve of these helpers because they had their own prior 

involvement with JFS and other agencies due to problems in their own families 

including sexual abuse and chronic mental illness.      

{¶25} JFS continued to be concerned that Desiree and Richard would 

expose their new baby to high risk individuals and would not be able to protect 

him.  Several witnesses testified that Richard and Desiree were continuing to 

allow people to stay in their home and they were being exploited, both financially 

and physically, by some of these individuals.  Apparently, Desiree and Richard 

would allow people to stay with them because they had no place to stay, but then 

they could not get the people to leave.  One individual had allegedly raped Desiree 

during the month after D.B. was born.  Richard repeatedly admitted that he was 

afraid of some of the people who stayed with them.  The telephone bill and cable 

bill were astronomical, apparently due to long-distance and pay-per-view charges 

incurred by some of the visitors.  The parents’ MRDD caseworker testified that 

Richard seemed to understand that he has a problem allowing people to take 

advantage of him, but that Desiree does not seem to even understand that allowing 

all of these people into her home poses a threat to the family.           

{¶26} The evidence further established that Richard continues to have 

emotional problems as well as a problem with alcohol abuse and that he has not 

sought treatment for either of these problems.  Richard also told one witness that 
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he has fears, as he did with the older male sibling, that he may sexually molest 

D.B. because Richard had been molested by his step-father. 

{¶27} Given the evidence before the trial court, this Court cannot say that it 

lost its way in concluding that D.B. is a dependent child.  Richard’s third 

assignment of error is overruled.  

III 

{¶28} The assignments of error are overruled and the judgment of the 

Medina County Court of Common Pleas, Juvenile Division, is affirmed. 

Judgment affirmed. 

       BETH WHITMORE 
       FOR THE COURT 
 
SLABY, P.J. 
BATCHELDER, J. 
CONCUR 
 
APPEARANCES: 
 
PATRICIA F. MAYNARD, Attorney at Law, 246 West Liberty Street, Medina, 
Ohio  44256, for Appellant, Desiree King. 
 
DANIEL F. GIGIANO, Attorney at Law, 111 Broad Street, Suite 206, 
Wadsworth, Ohio  44281, for Appellant, Richard Bolen. 
 
CONNIE HENDRICKS, Attorney at Law, 232 Northland Drive, Medina, Ohio  
44256, for Appellee, Medina County Job and Family Services. 
 
MARY BETH CORRIGAN, 225 East Liberty Street, Medina, Ohio  44256, 
Guardian Ad Litem. 
 
AMY L. MCGARRY, P.O. Box 633, Wadsworth, Ohio  44281, Guardian Ad 
Litem. 
 



14 

EUGENE ELIAS, 2483 South Main Street, Akron, Ohio  44319, Guardian Ad 
Litem. 


		reporters@sconet.state.oh.us
	2004-07-03T11:33:24-0400
	Supreme Court of Ohio
	Reporter Decisions
	this document is approved for posting.




