[Cite as State v. Busby, 2003-Ohio-3361.]

STATE OF OHIO ) IN THE COURT OF APPEALS
)ss: NINTH JUDICIAL DISTRICT
COUNTY OF SUMMIT )
STATE OF OHIO
Appellee
V.

LONNEL C. BUSBY

Appellant
C.A. No. 21229

APPEAL FROM JUDGMENT
ENTERED IN THE

COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASE No. CR 0204 1066

DECISION AND JOURNAL ENTRY

Dated: June 25, 2003
This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

CARR, Judge.
{11} Appellant, Lonnel C. Busby, appeals the decision of the Summit
County Court of Common Pleas, which denied his motion to dismiss a forgery

indictment against him. This Court affirms.



l.

{92} Appellant was indicted for one count of receiving stolen property in
Cuyahoga County. He pled guilty to the amended charge of attempted receiving
stolen property, received a six-month suspended sentence, and had to pay court
costs. Appellant was later indicted for one count of forgery in Summit County.
He initially pled not guilty and filed a motion to dismiss his indictment, claiming
double jeopardy due to his conviction in Cuyahoga County. The trial court denied
appellant’s motion to dismiss, he pled no contest to the charge, and the court
sentenced him to six months unsupervised community control.

{113} Appellant timely appealed and sets forth two assignments of error
for review. Appellant’s assignments of error will be addressed together for ease of
discussion.

.

FIRST ASSIGNMENT OF ERROR

“THE COURT ERRED BY DENYING DEFENDANT’S MOTION
TO DISMISS WHICH WAS BASED ON THE VIOLATION OF
THE DOUBLE JEOPARDY PROTECTIONS UNDER THE
CONSTITUTION OF THE UNITED STATES OF AMERICA[],
AMENDMENT V TO THE BILL OF CIVIL RIGHTS AS
APPLIED TO THE STATES BY THE FOURTEENTH
AMENDMENT AND THE OHIO CONSTITUTION, ARTICLE I
SECTION 10 BECAUSE THIS WAS A MULTIPLE
PROSECUTION FOR ONE ACT OR CONTINUING COURSE OF
CONDUCT.”

SECOND ASSIGNMENT OF ERROR

Court of Appeals of Ohio, Ninth Judicial District



“APPELLANT CONTENDS THE CRIMES OF UTTERING AND
RECEIVING STOLEN PROPERTY ARE ALLIED OFFENSES OF
SIMILAR IMPORT UNDER THE PARTICULAR FACTS OF
THIS CASE AND THE DEFENDANT MAY BE CONVICTED OF
ONLY ONE.”

{94} In his first assignment of error, appellant argues that the trial court
erred by denying his motion to dismiss the forgery indictment against him. In his
second assignment of error, appellant argues that the crime of forgery and the
crime of receiving stolen property, both of which appellant was convicted of, are
allied offenses of similar import under the facts of his case and, therefore, he
should only be convicted of one of these crimes. This Court disagrees.

{15} Inthe instant case, appellant was indicted for the charge of receiving
stolen property in Cuyahoga County, Ohio. He pled guilty to an amended charge
of attempted receiving stolen property in violation of R.C. 2923.02 and R.C.
2913.51. Appellant was later indicted for the charge of forgery in Summit County,
Ohio. After the trial court denied his motion to dismiss the charge, appellant pled
no contest to an amended charge of forgery in violation of R.C. 2913.31(A)(3).

{16} Appellant argues that the above offenses as charged in his cases
involved the same check and therefore, were allied offenses of similar import
pursuant to R.C. 2941.25(A) that prohibited the State from prosecuting him in the
Summit County case. Consequently, appellant claims that his forgery conviction

should be dismissed as a violation of double jeopardy.
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{17} Although appellant alleges his convictions are allied offenses of
similar import because they involved the same check and course of conduct, he
failed to provide the trial court with a transcript of the proceedings or other
evidence from his Cuyahoga County case to substantiate this claim. Appellant
bears the burden of proof on a motion to dismiss regarding multiple offenses. See
State v. Walker (June 30, 2000), 2nd Dist. No. 17678 at 21. As appellant failed to
provide an adequate record to meet his burden of proof at the trial court level, the
trial court correctly denied his motion to dismiss the forgery indictment.

{118} Appellant’s first and second assignments of error are overruled.

1.

{19} Accordingly, appellant’s two assignments of error are overruled.

The judgment of the Summit County Court of Common Pleas is affirmed.
Judgment affirmed.

DONNA J. CARR
FOR THE COURT

SLABY, P.J.
WHITMORE, J.
CONCUR
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