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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

BAIRD, Presiding Judge.



{111} Appellant, Heather Muster, appeals from a decision of the Summit
County Court of Common Pleas, which ordered a $5000 set off from a $12,000
verdict rendered against Appellee Robert McCravy." We affirm.

l.

{92} On October 25, 2001, Muster filed a complaint against Robert
McCravy (“McCravy”) and Donald Lowery (“Lowery”), seeking damages for
physical injuries, which Muster alleged were caused by the negligence of the two
defendants. Muster alleged that she was injured on October 29, 1999, when the
vehicle she was driving ran over a bag of golf clubs which had fallen off
McCravy’s vehicle on Interstate 77. At the time of the accident, Muster was
insured by Erie Insurance Co. (“Erie”). Erie intervened in the suit to recover
$5000 it paid to Muster for her medical expenses, pursuant to her policy.

{13} Prior to trial, Muster dismissed her complaint against Lowery.
McCravy’s insurance carrier, Allstate Insurance Co. (“Allstate”), paid $5000 to
Erie in settlement of its subrogation claim, and Erie was subsequently dismissed
from the case. The matter proceeded to a jury trial on the remaining claim against
McCravy. The jury returned a verdict in favor of Muster in the amount of

$12,000. McCravy then filed a motion to set off the verdict by the $5000 Allstate

! We note that throughout the record, Mr. McCravy’s name is also spelled
McCravey. The trial court noted on various judgment entries that the correct
spelling is McCravy; however, the briefs on appeal use the McCravey spelling.
We have followed the trial court’s spelling throughout this opinion.
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had paid to Erie. A hearing was held on the motion on September 13, 2002. The
trial court granted the motion. This appeal followed.
.
First Assignment of Error

“THE TRIAL COURT ERRED BY GRANTING A SET OFF
FROM THE JURY VERDICT TO DEFENDANT-APPELLEE
[MCCRAVY] FOR AN AMOUNT VOLUNTARILY PAID BY
HIS INSURANCE COMPANY TO ERIE INSURANCE
COMPANY FOR A SUBROGATION WHEN THE TRIAL
RECORD DOES NOT DEMONSTRATE THAT THE JURY
VERDICT INCLUDED THE BILLS ON WHICH THE ERIE
SUBROGATION WAS BASED, AND WHEN THE JURY
VERDICT WAS LESS THAN THE TOTAL MEDICAL BILLS
PRESENTED BY THE PLAINTIFF.”

Second Assignment of Error

“THE TRIAL COURT ERRED BY GRANTING A SET OFF
FROM THE JURY VERDICT TO THE DEFENDANT-APPELLEE
WHEN THE DEFENDANT-APPELLEE DID NOT PROVE BY
JURY INTERROGATORY THAT ITS VOLUNTARY PAYMENT
OF A SUBROGATED AMOUNT WAS FOR BILLS AWARDED
BY THE JURY TO THE PLAINTIFF-APPELLANT
SUBROGOR.”

Third Assignment of Error

“THE TRIAL COURT ERRED BY NOT DETERMINING THAT
THE DEFENDANT-APPELLEE WAIVED HIS RIGHT TO SET
OFF BY NOT OBJECTING TO THE PLAINTIFF-APPELLANT’S
INTRODUCTION OF SUBROGATED MEDICAL BILLS, AS A
MEANS OF PREVENTING A DOUBLE RECOVERY OF
DAMAGES BY THE PLAINTIFF-APPELLEE.”

Fourth Assignment of Error
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“THE TRIAL COURT ERRED BY GRANTING A SET OFF
WHEN THE TRIAL RECORD SHOWED NO SPECIFICATION
OF WHICH SUBROGATED BILLS WERE INCLUDED IN THE
SUBROGATION WHICH THE DEFENDANT-APPELLEE
VOLUNTARILY PAID BEFORE TRIAL.”

{14} The four assignments of error are related and will be addressed
together for ease of review. In her assignments of error, Muster argues that
McCravy was not entitled to a set off of $5000 that his insurer had paid to Erie
prior to trial because the jury awarded Muster less than her total medical expenses
and there was no determination as to which medical bills were included within the
jury’s verdict. Muster argues that because McCravy failed to submit jury
interrogatories to determine which bills comprised the award of damages and
failed to object during trial to the introduction of the bills covering the $5000
payment, there is no way of knowing whether the jury’s $12,000 damages
included the $5000 medical expenses.

{15} An appellate court’s review is restricted to the record provided by
the appellant to the court. App.R. 9. See, also, App.R. 12(A)(1)(b). In
accordance with App.R. 9(B), the appellant assumes the duty to ensure that the
record, or the portion necessary for review on appeal, is filed with the appellate
court. Rose Chevrolet, Inc. v. Adams (1988), 36 Ohio St.3d 17, 19. See, also,
App.R. 10(A); Loc.R. 5(A); State v. Ishmail (1978), 54 Ohio St.2d 402, 405-406.

This duty falls upon the appellant because the appellant has the burden on appeal
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to establish error in the trial court. Knapp v. Edwards Laboratories (1980), 61
Ohio St.2d 197, 199; App.R. 9(B).

{116} The record on appeal in this case consists of the docket and journal
entries from the trial court, a transcript of the hearing held on McCravy’s motion
for set off with an exhibit, and a transcript of a discussion held on the record prior
to the commencement of the jury trial. Muster did not request nor file a complete
transcript of the trial proceedings; therefore, the trial transcript is not part of the
record on appeal.

{17} We find that all of Muster’s assignments of error are dependent upon
documents that are not included in the record on review. Muster’s entire argument
revolves around the assertion that the jury’s verdict was for an amount that was
less than the total amount of her claimed damages. Muster argues that because it
is unclear whether the $5000 in medical expenses originally paid by Erie were
included in the jury’s assessment of damages, the trial court erred in ordering the
set off. However, without a trial transcript, we cannot determine which bills for
medical expenses, if any, were submitted to the jury.

{118} Without the complete record from the trial court, Muster has failed
to demonstrate that the trial court erred when it granted McCravy’s motion for set
off. Accordingly, Muster’s assignments of error are overruled.
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{19} Having overruled Muster’s assignments of error, we affirm the
judgment of the Summit County Court of Common Pleas.

Judgment affirmed.

WILLIAM R. BAIRD
FOR THE COURT

WHITMORE, J.
BATCHELDER, J.
CONCUR
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