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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

CARR, Judge.

{11} Appellants Mary Ann and Joseph Corcino appeal the decision of the
Lorain County Court of Common Pleas granting summary judgment to appellees
Juris Dakters, M.D. and Neurosurgical Services, Inc. and the decision granting
summary judgment to appellee Rawinson Fernando, M.D. This Court reverses
and remands the cause for further proceedings.



{12} On December 7, 1989, Mary Ann suffered the first of three strokes
that are the subject of this action. While in the hospital following her first stroke,
Mary Ann was treated by Dr. Fernando. Tests revealed the cause of Mary Ann’s
1989 stroke to be an atherosclerotic occlusion, or blockage, of the left carotid
artery, causing a lack of blood flow to the brain. Dr. Fernando referred Mary Ann
to Dr. Dakters, a neurosurgeon, for a determination as to whether a carotid
endarterectomy* should be performed in an attempt to open up the blocked artery.
Dr. Dakters determined that Mary Ann was not a candidate for the surgery. Dr.
Fernando provided further care concerning Mary Ann’s recovery and
rehabilitation, and Mary Ann recovered almost completely from the 1989 stroke.

{13} On January 11, 1993, Mary Ann suffered a second stroke from a lack
of blood flow from the left carotid artery. The 1993 stroke resulted in paralysis of
the right side of Mary Ann’s body® and severe cognitive dysfunction. On May 2,
1995, Dr. Hazen performed an endarterectomy on Mary Ann’s right carotid after it
was discovered that her right carotid had become significantly blocked. Mary Ann
suffered her third stroke post-operatively. The third stroke rendered Mary Ann a

quadriplegic.

' Carotid endarterectomy is a surgical procedure whereby a surgeon attempts to
open an artery that has been blocked by atherosclerotic plaque.

2 Generally, the left carotid artery supplies blood to the left hemisphere of the
brain, which in turn controls the motor function of the right side of the body.
Therefore, a lack of blood to the left hemisphere of the brain would result in
paralysis in the right side of the body, and vice versa.
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{14} On April 3, 1996, the Corcinos sent 180-day letters to extend the
statute of limitations as provided by statute. The Corcinos filed their complaint on
October 3, 1996 against Neurosurgical Services, Inc., Dr. Dakters, Dr. Fernando,
M.R. Chohan, M.D., and Gale Hazen, M.D, alleging a cause of action for medical
malpractice and spousal derivative claims. The Corcinos voluntarily dismissed
Dr. Hazen on March 4, 19909.

{15} On July 7, 2000, Dr. Fernando filed his motion for summary
judgment. The trial court granted Dr. Fernando’s motion on September 8, 2000.
Dr. Dakters and Neurosurgical Services filed their motion for summary judgment
on December 12, 2000. The trial court granted their motion on January 24, 2001.
At this time, the only remaining defendant was Dr. Chohan. On July 25, 2001, the
Corcinos voluntarily dismissed Dr. Chohan. This appeal followed.

ASSIGNMENT OF ERROR

{163 THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT ON THE GROUND THAT PLAINTIFFS-
APPELLANTS WERE BARRED BY EXPIRATION OF THE
STATUTE OF LIMITATIONS WHEN THE STATUTE OF
LIMITATIONS WAS TOLLED BY APPLICATION OF THE
“DISCOVERY RULE.”

{17} In their sole assignment of error, appellants challenge the trial court’s

decisions to grant summary judgment to Dr. Fernando and to Neurosurgical
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Services and Dr. Dakter.> Appellants argue that their action was not barred by the
statute of limitations because it was tolled by the discovery rule. Although this
Court disagrees with the basis for appellants’ argument, this Court agrees with the
conclusion that summary judgment was improper.

{18} An appellate court reviews an award of summary judgment de novo.
Grafton v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105. We apply the same
standard as the trial court, viewing the facts in the case in the light most favorable
to the non-moving party and resolving any doubt in favor of the non-moving party.
Viock v. Stowe-Woodward Co. (1983), 13 Ohio App.3d 7, 12.

{19} Pursuant to Civil Rule 56(C), summary judgment is proper if:

{110} No genuine issue as to any material fact remains to be
litigated; (2) the moving party is entitled to judgment as a matter of law;
and (3) it appears from the evidence that reasonable minds can come to but
one conclusion, and viewing such evidence most strongly in favor of the

party against whom the motion for summary judgment is made, that
conclusion is adverse to that party.

{111} Temple v. Wean United, Inc. (1977), 50 Ohio St. 2d 317, 327. To
prevail on a motion for summary judgment, the party moving for summary
judgment must be able to point to evidentiary materials that show that there is no
genuine issue as to any material fact, and that the moving party is entitled to

judgment as a matter of law. Dresher v. Burt (1996), 75 Ohio St.3d 280, 293. The

* Even though appellee Dr. Fernando and appellees Dr. Dakters and Neurosurgical
Services filed separate briefs, we consider their arguments together because each
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non-moving party must then present evidence that some issue of material fact
remains for the trial court to resolve. Id.

{112} The statute of limitations for medical malpractice actions is set forth
in R.C. 2305.11(B)(1). R.C. 2305.11(B)(1) provides, in pertinent part,

{113} [a]n action upon a medical, dental, optometric, or chiropractic
claim shall be commenced within one year after the cause of action
accrued, except that, if prior to the expiration of that one-year period, a
claimant who allegedly possesses a medical, dental, optometric, or
chiropractic claim gives to the person who is the subject of that claim
written notice that the claimant is considering bringing an action upon that

claim, that action may be commenced against the person notified at any
time within one hundred eighty days after the notice is so given.

{1114} A spouse’s derivative claims are included within the one-year statute
of limitations. R.C. 2305.11(D)(3) and (7). A cause of action for medical
malpractice accrues and the R.C. 2305.11 limitations period begins to run upon the
latter of either (1) the termination of the physician-patient relationship for that
condition, or (2) when the patient discovers or, in the exercise of reasonable care
and diligence should have discovered, the resulting injury. Oliver v. Kaiser
Community Health Foundation (1983), 5 Ohio St.3d 111, syllabus. Thus, the
discovery rule tolls the applicable statute of limitations in medical malpractice
actions.

{115} The occurrence of a cognizable event triggers the running of the

statute of limitations under the discovery rule. Akers v. Alonzo (1992), 65 Ohio

argument concerns only the application of the discovery rule and the date of the
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St.3d 422, 425. A cognizable event is “some noteworthy event *** which does or
should alert a reasonable person-patient that an improper medical procedure,
treatment or diagnosis has taken place.” Id., citing Allenius v. Thomas (1989), 42
Ohio St.3d 131, 134. Once the cognizable event occurs, the plaintiff must (1)
determine whether the injury suffered is the proximate result of malpractice and
(2) ascertain the identity of the tortfeasor or tortfeasors. Flowers v. Walker (1992),
63 Ohio St.3d 546, syllabus. Thus, the identification of the cognizable event
imposes a duty upon the plaintiff to investigate his case completely.

{116} The parties filed various depositions of expert witnesses in support of
their arguments. Appellants argue that the statute of limitations for their claims
was tolled by the discovery rule. They claim that the cognizable event occurred in
May 1995, when Mary Ann discovered from another physician that, contrary to
what she had been told by her physicians in 1989 and 1990, she was a proper
candidate for a carotid endarterectomy. Appellees argue that the Corcinos either
knew or should have known of the permanent nature of Mary Ann’s condition at
the time of her second stroke in 1991. Appellees argue that at this time, the
Corcinos should have investigated Mary Ann’s condition to determine if it
resulted from medical malpractice.

{117} However, appellees fail to provide evidence of the kind listed in

Civ.R. 56 to support their claim. Instead, appellees present depositions and

cognizable event.
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medical records which address little more than opinions concerning the
appropriate standard of care and Mary Ann’s physical condition after the strokes.
The extent of Mary Ann’s injury after her second stroke is not the relevant issue in
this appeal. The relevant issue is at what point her condition would have alerted a
reasonable patient that an improper medical procedure, treatment, or diagnosis has
taken place. See Akers, 65 Ohio St.3d at 425, citing Allenius, 42 Ohio St.3d at
134. Appellees present no evidence to substantiate their claim that the mere
occurrence of Mary Ann’s second stroke should have put the Corcinos on notice to
investigate whether her injury was the proximate result of malpractice. See
Flowers, 63 Ohio St.3d at syllabus.

{118} Similarly, appellants present no evidence to substantiate their claim
that the cognizable event occurred in May 1995. As such, genuine issues of
material fact remain to be litigated. If questions of fact remain as to the date of the
cognizable event, summary judgment is not proper. Leftwich v. Martelino (1997),
117 Ohio App.3d 405, 411. See, also, Evans v. Southern Ohio Med. Ctr. (1995),
103 Ohio App.3d 250, 256. In the case sub judice, reasonable minds could come to
different conclusions concerning what date the cognizable event took place.
Summary judgment was therefore improper.

{119} The assignment of error is sustained to the extent that summary
judgment was improper.
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{120} Having sustained appellants’ assignment of error, this Court reverses
the decision of the Lorain County Court of Common Pleas granting summary
judgment to appellees and remands the cause for further proceedings.

Judgment reversed,
and cause remanded.

DONNA J. CARR
FOR THE COURT

BATCHELDER, P. J.
BAIRD, J.
CONCUR

APPEARANCES:

DAVID A. KULWICKI, Attorney at Law, Skylight Office Tower, 1660 West
Second Street, Suite 660, Cleveland, Ohio 44113, for appellants.

ROBERT H. EDDY, Attorney at Law, Bulkley Bldg., 7th Floor, 1501 Euclid
Ave., Cleveland, Ohio 44115, for Rawison Fernando, M.D., appellee.

JOHN T. McLANDRICH and GEOFFREY A. BELZER, Attorneys at Law, 100
Franklin’s Row 34305 Solon Rd., Cleveland, Ohio 44139, for Juris Dakters, M.D.
and Neurosurgical Services, Inc., appellees.

Court of Appeals of Ohio, Ninth Judicial District



		reporters@sconet.state.oh.us
	2004-07-02T21:52:14-0400
	Supreme Court of Ohio
	Reporter Decisions
	this document is approved for posting.




