[Cite as State v. Grayson, 2017-Ohio-7175.]

Court of Appeals of Ohio

EIGHTH APPELLATE DISTRICT
COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
Nos. 105081 and 105082

STATE OF OHIO

PLAINTIFF-APPELLEE

VS.

MICHAEL T. GRAYSON

DEFENDANT-APPELLANT

JUDGMENT:
SENTENCE VACATED; REMANDED
FOR RESENTENCING

Criminal Appeal from the
Cuyahoga County Court of Common Pleas
Case Nos. CR-15-597625-A and CR-16-606430-A
BEFORE: Blackmon, J.,, E.A. Gallagher, P.J., and S. Gallagher, J.

RELEASED AND JOURNALIZED: August 10, 2017



ATTORNEY FOR APPELLANT

John F. Corrigan
19885 Detroit Road, #335
Rocky River, Ohio 44116

ATTORNEYSFOR APPELLEE

Michael C. O'Malley
Cuyahoga County Prosecutor

By: Gregory Paul

Assistant County Prosecutor
The Justice Center, 9th Floor
1200 Ontario Street
Cleveland, Ohio 44113



PATRICIA ANN BLACKMON, J.:

{11} Michael T. Grayson (“Grayson”) appeals from the trial court’s failure to
merge his multiple convictions for improperly discharging a firearm into a habitation and
felonious assault. Grayson assigns the following errors for our review:

|. The trial court committed plain error in failing to merge four counts of

improperly discharging a firearm at an occupied structure into a single

count.

[1. The trial court erred in failing to merge appellant’s convictions for

discharging a firearm into a habitation with his convictions for felonious

assault.

{92} Having reviewed the record and pertinent law, we affirm Grayson's
sentence in Case No. CR-15-597625-A and vacate Grayson's sentence in Case No.
CR-16-606430-A. The apposite facts follow.

{13} On May 18, 2016, Fannie Loper (“Loper”) and her friend Roychemere
Bolling (“Bolling”) were asleep on the living room floor of Loper’s sister's home, which
Is one of the downstairs units in a quadruplex located at 6538 Newman Avenue in
Cleveland. Grayson is Loper’s ex-boyfriend and the father of two of her four children.
At approximately 9:00 am., Loper and Bolling woke up to see
Grayson peering into the front living room window of the house. Grayson fired six shots

into the window. Two bullets struck Bolling, one in the knee and one in the back.

Loper, Bolling, three of Loper’s children, Loper’s sister, and Loper’s sister’'s boyfriend



were al in the house at the time of the shooting. Nobody else was injured during the
incident.

{14} On May 31, 2016, Grayson was charged in a ten-count indictment in
Cuyahoga C.P. No. CR-16-606430-A as follows: four counts of improperly discharging
a firearm into a habitation in violation of R.C. 2923.161(A)(1); one count of felonious
assault in violation of R.C. 2903.11(A)(1); two counts of felonious assault in violation of
R.C. 2903.11(A)(2); one count of having weapons while under disability in violation of
R.C. 2923.13(A)(3); and two counts of endangering children in violation of R.C.
2919.22(A). In counts one through seven, Grayson was charged with one-and-three-year
firearm specifications.

{15} On September 30, 2016, after a jury trial, Grayson was found guilty of al
counts, including the firearm specifications.

{116} On October 6, 2016, the court sentenced Grayson to five years in prison on
each of the four improperly discharging a firearm into a habitation convictions and three
years in prison for the firearm specifications, to run consecutively, for a total of 23 years
in prison. The court merged the two assault counts associated with Bolling and
sentenced Grayson to eight years in prison for this offense. Additionally, the court
sentenced Grayson to eight years in prison for the assault associated with Loper, 18
months for the weapons under disability conviction, and six months in prison for each

child endangering conviction, all to run concurrent! to the 23-year prison sentence.

YThe court also sentenced Grayson to one year in prison in Cuyahoga C.P. No.



Merger of Improperly Discharging a Firearm
into a Habitation Offenses

{17} Pursuant to R.C. 2923.161(A)(1), “[n]o person, without privilege to do so,
shall knowingly * * * [d]ischarge a firearm at or into an occupied structure that is a
permanent or temporary habitation of any individual * * *.” Under R.C. 2909.01(C), an
“occupied structure” is a house or building, inter alia, “to which any of the following
applies’:

(1) It is maintained as a permanent or temporary dwelling, even though it is
temporarily unoccupied and whether or not any person is actually present.

(2) At the time, it is occupied as the permanent or temporary habitation of
any person, whether or not any person is actually present.

(3) At the time, it is specially adapted for the overnight accommodation of
any person, whether or not any person is actually present.

(4) At the time, any person is present or likely to be present init.

{118} In simpler terms, a violation of R.C. 2923.161(A)(1) occurs when an
offender fires a gun into someone’' s habitation, regardless of the presence of people. See
Sate v. Mallet, 8th Dist. Cuyahoga No. 76608, 2000 Ohio App. LEXIS 3763 (Aug. 17,
2000) (“a defendant can be convicted of improperly discharging a firearm even when his

conduct did not create arisk of harm to another person”).

CR-15-597625, to run concurrent to the 23-year prison sentence. Case No. CR-15-597625 was
consolidated on appeal with Case No. CR-16-606430; however, none of Grayson’s assigned errors or

arguments relate to Case No. CR-15-597625. Therefore, we summarily affirm Grayson’'s conviction
and sentence in Case No. CR-15-597625.



{19} Similar to burglary, improperly discharging a firearm into a habitation “is
not defined in terms of conduct toward another person.” Sate v. Allen, 8th Dist.
Cuyahoga No. 82618, 2003-Ohio-6908, 1 21. The “victim,” so to speak, of a burglary is
the occupied structure. Ohio courts have held that “the burglary offenses punish
trespasses into structures.” Sate v. Marriott, 189 Ohio App.3d 98, 2010-Ohio-3115, 937
N.E.2d 614, § 29 (2d Dist). See also Sate v. Gardner, 118 Ohio St.3d 420,
2008-0Ohio-2787, 889 N.E.2d 995, 1 67 (it is the defendant’ s “entry into the dwelling with
the requisite intent that constitutes the crime” of burglary).

{1110} In Sate v. Adkins, 8th Dist. Cuyahoga No. 95279, 2011-Ohio-5149, { 41,
this court stated the following:

Should the state prevail in its argument that a defendant may be convicted

on more than one count of burglary based upon the number of persons

present in the residence when the defendant entered, it would turn 500 years

of burglary law on its head. It would transform burglary from an offense

against the sanctity of the dwelling house into an offense against the person.

{111} Neither Grayson nor the state cite law specifically holding that the number
of convictions sustainable for improperly discharging a firearm into a habitation is
dependant upon the number of people in the structure. This issue appears to be one of
first impression for this court. In fact, the state admits in its appellate brief that “[i]f the
Appellant shot several times into a high rise apartment complex and the subsequent
crimina indictment contained counts for every resident of the apartment building this

would be widely, and quite properly, criticized as unfair.” To justify the four counts in

the case a hand, the state argues that Grayson was aiming for Loper and Bolling, and



Grayson’'s two children “were in immediate risk of death or great bodily injury” because
they were asleep “in the next room over.”?

{1112} Grayson, on the other hand, argues that statutory interpretation of R.C.
2923.161(A)(1) supports one conviction in his case.

The state' s theory of one unit of prosecution for every person residing in the

structure would necessarily require this court to also hold that a single theft

from the “Brady Bunch” home alows for nine separate burglary sentences

because the state could charge in separate counts that the home is the

permanent or temporary habitation of nine people; to wit: Mike, Carol,

Marcia, Jan, Cindy, Greg, Peter, Bobby, and Alice.

{9113} At trial, Loper testified that she and Bolling awoke on the morning of May
18, 2016, at approximately 9:00 am. after having fallen asleep earlier on the living room
floor. According to Loper, she looked at her phone and there was a text message from
Grayson stating “This shit ain’'t going to last long.” Loper further testified, “When |
woke up, | seen [Grayson] in the window. By the time | even recognized it was him, he
started shooting.” Loper stated that she, Bolling, her three children, and her sister were
in the house when Grayson fired the shots into the front window.

{114} Boalling's testimony was consistent with Loper’s, however, he stated that
Loper’s sister’s boyfriend was also in the house when Grayson shot through the window.

Bolling further testified as follows: “[T]he first shot went off and rang off over my head

and hit the wall, and the second shot hit my knee. | got up and tried to run. Fell. The

?The state does not address the fact that, according to trial testimony, there was a third child
asleep 1n the same room at the time.



third shot hit my back. | ran to the back of the house. All the other shots just came in
the house.”

{1115} Evidence in the record shows that Grayson fired six shots into the structure,
emptying the .45 caliber revolver he was carrying. This court has held that a defendant’s
convictions should merge when he “fired multiple shots at one victim in rapid
succession and did not have a separate animus for eachcount* * *.” Satev.
Goldsmith, 8th Dist. Cuyahoga No. 90617, 2008-Ohio-5990, { 37. Compare State v.
Wills, 69 Ohio St.3d 690, 635 N.E.2d 370 (1994), quoting Sate v. Caldwell, 9th Dist.
Summit No. 14720 (Dec. 4, 1991) (defining “transaction,” as the word relates to firearm

{31

specifications, as “*a series of continuous acts bound together by time, space and purpose,
and directed toward a single objective’”).

{1116} Upon review, we find that under the facts of this case, Grayson may not be
convicted of more than one count of improperly discharging a firearm into a habitation.
The court erred by failing to merge the four counts of violating R.C. 2923.161(A)(1), and

Grayson’' sfirst assigned error is sustained.

Allied Offenses — Improperly Discharqging a Firearm into
a Habitation and Felonious Assault

{1117} Wereview atria court’s R.C. 2941.25 allied offenses determination under a
de novo standard. Sate v. Williams, 134 Ohio St.3d 482, 2012-Ohio-5699, 983 N.E.2d

1245, 1 28.



{1118} Pursuant to R.C. 2941.25(A), “[w]here the same conduct by defendant can
be construed to constitute two or more alied offenses of similar import, * * * the
defendant may be convicted of only one.”

{1119} In Sate v. Ruff, 143 Ohio St.3d 114, 2015-Ohio-995, 34 N.E.3d 892,
30-31, the Ohio Supreme Court detailed the allied offenses analysis:

Rather than compare the elements of two offenses to determine whether

they are allied offenses of similar import, the analysis must focus on the

defendant’s conduct to determine whether one or more convictions may

result because an offense may be committed in a variety of ways and the

offenses committed may have different import. No bright-line rule can

govern every situation.

As a practica matter, when determining whether offenses are allied

offenses of similar import within the meaning of R.C. 2941.25, courts must

ask three questions when defendant’s conduct supports multiple offenses:

(1) Were the offenses dissimilar in import or significance? (2) Were they

committed separately? and (3) Were they committed with separate animus

or motivation? An affirmative answer to any of the above will permit

separate convictions. The conduct, the animus, and the import must all be

considered.

{1120} Grayson was convicted of one count of felonious assault in violation of R.C.
2903.11(A)(1), which states that “[n]o person shall * * * [c]ause serious physical harm to
another * * *” and one count of felonious assault in violation of R.C. 2903.11(A)(2),

which states that “[n]o person shall * * * [c]ause or attempt to cause physical harm to

another * * * py means of adeadly weapon * * *.” Additionally, Grayson was convicted



of violating R.C. 2923.161(A)(1), which states that “[n]o person, without privilege to do

so, shall knowingly * * * [d]ischarge a firearm at or into an occupied structure * * *.”

{9121} The conduct Grayson committed that lead to these charges was firing six
shots into the window of a house in which his ex-girlfriend and her friend, among other
people, were staying. Cleveland Police Detective Darryl Johnson testified that all six
shots entered the house through the same front window and went into the room in which
Loper and Bolling were sleeping. Loper testified that “[i]t happened too fast” and the
gun did not “seem like it stopped” firing.

{1122} Assuming for argument’s sake that the offenses were committed with the
same conduct and the same motivation — shooting into the house with the intention of

harming Loper and Bolling — we turn to the dissimilar import prong of the Ruff analysis.

{123} In Ruff, the Ohio Supreme Court explained that “offenses are not allied
offenses of similar import if they are not aike in their significance and their resulting
harm.” Id. a 21. When a “defendant’s conduct put more than one individual at risk,
that conduct could support multiple convictions because the offenses were of dissimilar
import.” 1d. at § 23.

{1124} As discussed previously in this opinion, the harm caused by improperly
discharging a firearm into a habitation is to the “occupied structure’ itself. It is

important to note that an “occupied structure” under the law need not have people present



at the time of the offense. It isenough that it is someone’' s dwelling or habitation, or that
thereisalikelihood that any person would be present. R.C. 2909.01(C).

{1125} The harm caused by Grayson’s assault convictions, on the other hand, was
to Loper and Bolling, respectively. Because the offenses of discharging a firearm and
assault resulted in separate harm or risk, they are of dissimilar import and Grayson may be
convicted of both.

{1126} We are aware that this court has reached a similar conclusion when
presented with different facts regarding whether improperly discharging a firearm into a
habitation and felonious assault merge as allied offenses. See Sate v. Mallet, 8th Dist.
Cuyahoga No. 76608, 2000 Ohio App. LEXIS 3763 (Aug. 17, 2000) (“felonious assault
and [improperly] discharging a firearm at or into a habitation are not allied offenses of
similar import * * * if an individual is not present in the house when the shots are fired”).

However, Mallet was decided prior to the Ohio Supreme Court’s release of the alied
offensestest in Ruff.

{1127} Accordingly, Grayson's second assigned error is overruled.

{9128} Sentence vacated. Case remanded for a resentencing hearing at which the
trial court shall merge allied offenses consistent with this opinion, and the state shall elect
which allied offense to pursue on resentencing.

It is ordered that appellant recover of appellee costs herein taxed.

The court finds there were reasonable grounds for this appeal .



It is ordered that a special mandate be sent to the Cuyahoga County Court of
Common Pleas to carry this judgment into execution.
A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

PATRICIA ANN BLACKMON, JUDGE
EILEEN A. GALLAGHER, P.J., CONCURS;
SEAN C. GALLAGHER, J., CONCURS
WITH SEPARATE OPINION

SEAN C. GALLAGHER, J.,, CONCURRING:

{1129} | fully concur, but must write separately to clarify a few points. It is well
settled that the charge of discharging a firearm into a habitation and an associated assault
charge are not alied offenses. Sate v. Elko, 8th Dist. Cuyahoga No. 83641,
2004-Ohio-5209, | 85, abrogated in part, Sate v. Ford, 128 Ohio St.3d 398,
2011-Ohio-765, 945 N.E.2d 498, 4. Asthe magjority noted, this has not changed under
the Ruff analysis.  Part of the reason courts have found that these crimes do not mergeis
the harms the individual criminal statutes seek to preclude are separate.  The discharging
a firearm into a habitation statute seeks to punish for the harm caused by shooting at
occupied structures while the assault-type statutes punish for the harm caused to

individuals being threatened with or actually being harmed.



{9130} In light of this discussion, it bears noting that in Sate v. James,
2015-0Ohi0-4987, 53 N.E.3d 770, 1 34 (8th Dist.), it was mentioned that the victim of the
discharging a firearm into a habitation was the person occupying the structure at the time
of the shooting. James should not be interpreted to be in conflict with today’s decision.
In James, the issue was whether discharging a firearm over a public road or highway
merged with the offense of discharging a firearm into a habitation. Although the court
indicated that a discharging a firearm offense could have an individual as the victim, this
ignores the law that the statute punishes for the offense whether or not an individual is
actually present. This demonstrates the legislative intent for R.C. 2923.161(A)(1) to
punish for the act as being one committed against the habitation. Further, had individual
harm been contemplated in R.C. 2923.161(A)(1), the legislature could have included
language similar to R.C. 2923.161(A)(3)(a), in which an offender may be punished for
discharging a firearm within 1,000 feet of any school building with the intent to “cause
physica harm to another who is in the school.” Division (A)(1) omitted this
individualized language, further demonstrating that the divison (A)(1) crime is
committed against the structure and not the individual. State v. Howard-Ross, 7th Dist.
Mahoning No. 13 MA 0168, 2016-Ohio-1438, | 17 (the improper discharging a firearm
into a habitation offense does not rely on individually named victims).

{1131} | recognize that today’s decision can be construed as creating a bright-line
rule shunned by the Ohio Supreme Court. Sate v. Ruff, 143 Ohio St.3d 114,

2015-0Ohio-995, 34 N.E.3d 892, § 30. On this topic aone, appellate courts are



struggling and providing little practical guidance to defendants and the state. In State v.
Ramey, 2015-Ohio-5389, 55 N.E.3d 542, 1 78 (2d Dist.), for example, it was concluded
that

based on the circumstances of this case, specifically the location of the

bullet holes and [the victim's] position at the time of the shooting, we find

that the trial court did not err in failing to merge the complicity to commit

felonious assault and complicity to improperly discharge a firearm offenses

at sentencing, as it can be inferred from the evidence that the bullet fired at

[the victim] and his mother was committed with a separate animus from the

three bullets fired underneath the three windows, as those shots were fired

low to the ground and in an area less likely to hit anyone.
There is no need to resort to such a parsing of facts if the legidative intent behind
criminalizing the conduct is considered, the analysis of which is outside the framework of
R.C. 2941.25. Sate v. Snith, 8th Dist. Cuyahoga No. 104553, 2017-Ohio-537,  15.
R.C. 2941.25 “is not the sole legidative declaration in Ohio on the multiplicity of
indictments.” Sate v. Miranda, 138 Ohio St.3d 184, 2014-Ohio-451, 5 N.E.3d 603, 1
10, citing State v. Childs, 88 Ohio St.3d 558, 561, 2000-Ohio-425, 728 N.E.2d 379.
““While our two-tiered test for determining whether offenses constitute allied offenses of
similar import is helpful in construing legislative intent, it is not necessary to resort to that
test when the legidature’ s intent is clear from the language of the statute.”” Id., quoting
Sate v. Brown, 119 Ohio St.3d 447, 2008-Ohio-4569, 895 N.E.2d 149, | 37. The
legidlative intent behind R.C. 2923.161(A)(1) indicates an intent to punish the harm

caused as against the habitation and not any individual who may have been present. If

thisisabright-linerule, it is one created by the legislature.



