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EILEEN A. GALLAGHER, P.J.: 
 

{¶1} For the following reasons, appellees Mary Louise Madigan, et al.’s motion to 

dismiss is granted.  

{¶2} Appellant’s appeal and the counts in his underlying complaint are predicated 

upon an alleged violation of R.C. 121.22, Ohio’s Open Meeting Act, by the Lakewood 

City Council pertaining to the consideration and adoption of Lakewood Codified 

Ordinances 49-15.   

{¶3} Normally, an appellate court can only consider what is in the record on 

appeal. When it comes to deciding whether an event has caused an issue to be moot, 

however, it may be proved by extrinsic evidence outside the record.  State ex rel. 

Cincinnati Enquirer, Div. of Gannett Satellite Info. Network, Inc. v. Dupuis, 98 Ohio 

St.3d 126, 2002-Ohio-7041, 781 N.E.2d 163.  

{¶4} In this instance, such evidence establishes that on November 8, 2016, the 

voters of Lakewood approved Lakewood Codified Ordinances 49-15 by way of 

referendum in a 11,818 to 11,111 vote.   

{¶5} Pursuant to Fox v. Lakewood, 39 Ohio St.3d 19, 528 N.E.2d 1254 (1988), any 

violation of R.C. 121.22 by the Lakewood City Council in the consideration and adoption 

of Lakewood Codified Ordinances 49-15 was cured by the adoption of the amendment by 

the electorate.  In dismissing an open meeting challenge to another Lakewood ordinance 

that was subsequently adopted by the Lakewood electorate, the Fox  court noted that 

“the intent of the Sunshine Law, that deliberations concerning public issues be made 



public, could not be further served by invalidating a decision insofar as such deliberations 

were laid before the public eye.” Id. at 23, quoting Moraine v. Bd. of Cty. Commrs., 67 

Ohio St.2d 139, 145, 423 N.E.2d 184 (1981).  Under Fox, the adoption of Lakewood 

Codified Ordinances 49-15 by the electorate via the referendum precludes the injunctive 

relief sought by appellant under R.C. 121.22(I) and renders moot the declarations sought 

by appellant under R.C. 121.22(H).  Furthermore, because appellant’s claims for civil 

forfeiture, court costs and attorney fees under R.C. 121.22(I)(2)(a) are predicated upon 

the issuance of the unavailable injunctive relief by a trial court, such claims are also 

precluded.   

{¶6} In accordance with the foregoing, this matter is moot and it is accordingly 

dismissed.  

It is ordered that appellees recover from appellant  the costs herein taxed. 

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of 

the Rules of Appellate Procedure. 

 

______________________________________________ 
EILEEN A. GALLAGHER, PRESIDING JUDGE 
 
TIM McCORMACK, J., and 
SEAN C. GALLAGHER, J., CONCUR 
 


