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ANITA LASTER MAYS, J..

{11} Defendant-appellant D.R.B. appeals the decision of the Cuyahoga County
Court of Common Pleas, Juvenile Division, to adjudicate his juvenile delinquency case
without assigning a guardian ad litem (“GAL”) to represent his interests, though neither
his parent(s) nor legal guardians were in attendance at the hearings, due to the fact that
D.R.B. attained the age of 18 prior to the fina adjudication. We agree that D.R.B. was
entitled to the appointment of a guardian ad litem and therefore reverse and remand.

I. Procedural and Factual Background

{12} On February 21, 2014, a complaint was filed against D.R.B. that alleged on
or about February 1, 2013, D.R.B. committed two counts of rape in violation of R.C.
2907.02(A)(1)(b), afirst-degree felony, by engaging in the digital penetration of a female
less than 13 years of age, whether or not the female' s age was known. D.R.B. was 17 years
of age at the time of the incident and 18 years of age when the juvenile complaint was
filed.

{113} It was aleged that the victim was visiting D.R.B.’s younger sister at the
family home where D.R.B. resided with his sister, mother, and stepfather. The first
incident occurred while the victim was aone in the sister’s bedroom while the sister was

taking a shower. The victim said that D.R.B. sat next to her on the bed and began



rubbing her thigh, grabbing her face, and kissing her. He stopped when he heard his
mother coming up the stairs.

{914} The second incident occurred later that evening when the victim was sitting
alone on the couch in the living room, watching television with a blanket over her legs.
D.R.B. reportedly sat next to the victim, pulled part of the blanket over his legs, reached
under the blanket and into the victim's pants and inserted his finger into her vagina.
D.R.B. was 17 years of age at the time of the incident and 18 years of age when the
complaint was filed.

{15} On April 29, 2014, an arraignment and detention hearing was held. D.R.B.
denied the allegations of the complaint through counsel and was placed on home
detention. D.R.B. turned 19 years of age in May 2014. On June 4, 2014, a pretrial was
held without resolution. D.R.B. remained on home detention. A second pretrial hearing
was held on July 7, 2014, also without resolution, and home detention was continued. At
the arraignment and subsequent hearings, the court asked whether the parents were present
and counsel responded that D.R.B. had attained the age of 18. The parents were not in
attendance.

{16} On September 8, 2014, a home detention violation hearing was held due to a
failure to respond to a monitoring call on September 7, 2014. According to the home
detention report, D.R.B. failed to charge his GPS bracelet. The report also stated that

D.R.B. was residing with his grandmother, working, undergoing counseling, taking GED



classes, and was generally doing well. The court approved continuation of home
detention.

{17} On September 10, 2014, the adjudicatory hearing was held. The court
granted the state’'s motion to amend the complaint to change the date of offense from
February 1, 2013, to January 1 through January 31, 2013, and to dismiss the second count.
The court again inquired about D.R.B.’s parents. Defense counsel stated that the aunt was
present, not the parents, and that D.R.B. was 19 years old. The court responded, “Oh,
yeah, | forgot.”

{118} After hearing testimony and accepting evidence, D.R.B. was adjudicated
delinquent on one count of rape, R.C. 2907.02(A)(1)(b). The victim testified for the
state. D.R.B.’s stepfather was also a witness for the state. Home detention was
terminated, and D.R.B. was remanded to the custody of the Ohio Department of Y outh
Services.

{19} The disposition hearing was held on October 20, 2014. The court
committed D.R.B. for a minimum period of 12 months and a maximum period not to
exceed the child’ s attainment of 21 years."

{110} D.R.B. was represented by appointed counsel at all hearings. D.R.B.’s

aunt (“D.B.”), who was not his legal custodian, attended all hearings. Though served with

1 The court also considered the fact that the current case constituted a
violation of probation for a prior robbery, a third-degree felony if committed by an
adult.



notice, the mother failed to appear at any of the hearings. The stepfather’ s only appearance
was to testify against D.R.B. at the adjudicatory hearing.
{Y11}  Thisappea followed.
[I.  Assignmentsof Error
{112}  Thefollowing assignments of error are presented for review:

I.  The juvenile court erred when it failed to appoint a guardian ad
litem to protect D.R.B.’s best interests, in violation of R.C. 2151.281(A)(1)
and Juv.R. 4(B)(2).

1. D.RB. was denied the effective assistance of counsdl, in
violation of the Sixth and Fourteenth Amendments to the U.S. Constitution;
Section 10, Article I, Ohio Constitution.

[I1. Standard of Review

{9113} The question of whether R.C. 2151.281(A)(1) and Juv.R. 4(B)(1) impose a
mandatory duty upon the court to appoint a GAL, and whether the court failed to discharge
that duty, constitutes a mixed question of law and fact and is subject to de novo review.
Satev. Lindstrom, 8th Dist. Cuyahoga No. 96653, 2011-Ohio-6755, 1 20; M6 Motors, Inc.
v. Nissan of N. Olmsted, L.L.C., 2014-Ohio-2537, 14 N.E.3d 1054, | 48 (8th Dist.)
(“ Statutory interpretation is a question of law that we review de novo.”) De novo review
means the appel late court independently reviews the record and affords no deference to the

trial court’s decision. B.P. Communications Alaska, Inc. v. Cent. Collection Agency, 136

Ohio App.3d 807, 812, 737 N.E.2d 1050 (8th Dist.2000).



IV. Legal Analysis

{114} D.R.B. has posed two assignments of error. We address D.R.B.’s first
assigned error only, because it is dispositive of the case.

{1115} Inquiries were properly made by the trial court during the proceedings as to
whether a parent was in attendance. However, observing that D.R.B. was 18 years old,
subsequently 19 years old, at the hearings and that an aunt was in attendance, there
appeared to be an assumption by the court, state, and defense counsel that no parent or
legal guardian needed to be present.

{1116} The parties agree that a GAL shall be appointed to represent a “child” in
juvenile court delinquency and unruliness proceedings as provided by statute. Therefore,
the pivotal issue is whether D.R.B. qualifies as a child by law and is so entitled. We
preface our analysis by clarifying that the question before us is whether D.R.B. qualifies as
a child under the applicable delinquency and related statutes, and not the unruliness
statute® as cited by the state,

{117} In interpreting a statute, we have held that “the word ‘shall’ is mandatory.
The Genera Assembly is presumed to mean what it sad.” San Allen v. Buehrer,
2014-Ohio-2071, 11 N.E.3d 739, 1 81 (8th Dist.); Smith v. Leis, 106 Ohio St.3d 309,
2005-0Ohio-5125, 835 N.E2d 5, 9 62; In re AG.B., 173 Ohio App.3d 263,

2007-Ohio-4753, 878 N.E.2d 49, T 13 (4th Dist.).

2R.C. 2151.011(B)(6). In addition, R.C. 2151.011(B)(13) defines a delinquent child
by reference to “section 2152.02 of the Revised Code.”



{1118} Therole of a GAL isto protect and act in the best interest of a child in court
proceedings. For the purpose of juvenile delinquency proceedings, R.C.2151.281(A)
provides:

(A) The court shall appoint a guardian ad litem, subject to rules adopted by

the Supreme Court, to protect the interest of a child in any proceeding
concerning an aleged or adjudicated delinquent child or unruly child
when either of the following applies:

(1) The child has no parent, guardian, or legal custodian.

(2) The court finds that there is a conflict of interest between the child and
the child’ s parent, guardian, or legal custodian.

(Emphasis added.)

{1119} The definition of “child’” under Sup.R. 48 governing GALSs includes a
person under 18 years of age, or a person who is older than 18 years of age who is deemed
achild until the person attains 21 years of age under R.C. 2152.02(C) of the Revised Code,
and Sup.R. 48(B)(2)(a) and (b). In addition, Juv.R. 4(B)(1) provides, in pertinent part,
that a court “shall” appoint a GAL to protect the interests of a“child” in ajuvenile court
proceeding when the child has no parents, guardian or legal custodian. (Compare R.C.
2151.281(A)(1)).

{120}  Under R.C. 2152.02(C)(1), adelinguent child is defined as, “a person who
IS under eighteen years of age, except as otherwise provided in divisions (C)(2) to (8) of
this section.” 1d. R.C. 2152.02(C)(2) through (8) provide the exceptions to the rule.
R.C. 2152.02(C)(2) applies:

(2) Subject to division (C)(3) of this section, any person who violates a
federal or state law or amunicipal ordinance prior to attaining eighteen years



of age shall be deemed a “child” irrespective of that person’s age at the time

the complaint with respect to that violation is filed or the hearing on the

complaint is held.
1d.?

{921} In Lindstrom, 8th Dist. Cuyahoga No. 96653, 2011-Ohio-6755, we
interpreted R.C. 2152.02(C)(2) and (C)(3) in determining whether Lindstrom, who was
under 18 years of age at the time the act was committed but was not apprehended until
shortly before he reached the age of 21, was a child for purposes of juvenile jurisdiction:

R.C. 2152.02(C)(2) states that: “[s]ubject to division (C)(3) of this section,

any person who violates afederal or state law or a municipal ordinance prior

to attaining eighteen years of age shall be deemed a ‘child’ irrespective of

that person’s age at the time the complaint with respect to that violation is

filed or the hearing on the complaint is held.” However, “[alny person

who, while under eighteen years of age, commits an act that would be a

felony if committed by an adult and who is not taken into custody or

apprehended for that act until after the person attains twenty-one years of
ageisnot achild inrelation to that act.” R.C. 2152.02(C)(3).
Id. a 9 12. We held that Lindstrom was a child pursuant to the plain language of the
statute. In the instant case, D.R.B. was under 18 at the time of the act and therefore was a
child pursuant to the plain language of the statute, R.C. 2152.02(C)(2).

{9122} There is minimal case law on the issue of GAL entitlement under R.C.
2151.281(A)(1) and Juv.R. 4(A)(1). The majority of legal challenges have been based on
R.C. 2151.181(A)(2) regarding when a guardian must be appointed in the event of a

conflict between the child and the parent, legal guardian, or custodian.

3Division (C)(3), which does not apply in this case, provides that those who
commit the act prior to 18 but are not taken into custody until they are after the age
of 21 will not be considered a child.



{9123} In Sate v. Morgan, 10th Dist. Franklin No. 13AP-620, 2014-Ohio-5661,
the court considered whether the juvenile court committed reversible error by failing to
appoint a GAL for a juvenile amenability hearing that is held to determine whether the
juvenile will be tried as an adult. The court observed that it, as well as many Ohio courts,
have addressed the question of entitlement to a GAL under R.C. 2151.281(A)(2), but not
R.C. 2151.281(A)(1), the statute in issue:

This court has never addressed the issue of whether the juvenile court’s

failure to comply with the mandates in R.C. 2151.281(A)(1) and

Juv.R. 4(B)(1) is reversible error as a matter of law or whether an appellate

court can review only for plain error where there is no objection to the trial

court’ s failure to comply with the statute and rule.

Morgan at 1 18.

{9124}  In fact, the appellate districts diverge as to whether an objection is
required in the lower court in order to warrant reversal. The Tenth District required that an
objection be proffered and historically applied a plain error analysis under R.C.
2151.281(A)(2). The court found plain error in extremely rare cases where it could be
demonstrated that the absence of the GAL, “seriously affects the basic fairness, integrity,
or public reputation of the judicial processitself.” Id. at {19.

{1125} The court stated in its decision:

Because appellant had no parent, guardian or legal custodian at the time of

his amenability hearing, he falls within the provisons of R.C.

2151.281(A)(1) and Juv.R. 4(B)(1). Additionaly, because the statute and

rule both use mandatory language for the appointment of a guardian ad

litem in this situation, we agree with appellant that it was error for the trial

court to fail to appoint a guardian ad litem. See, e.g. [Inre] Smith, [3d Dist.

No. 14-05-33, 2006-Ohio-2788] 1 34-35 (concluding that “because R.C.
2151.281(A) and Juv.R. 4(B) are mandatory, the juvenile court’s failure to



appoint a guardian ad litem when these provisions are applicable would

constitute reversible error,” but where the appellant failed to object to the

absence of an appointed guardian ad litem, an appellate court will review

only for plain error). We must next determine whether that error caused

appellant to suffer prejudice sufficient to reverse on the basis of plain error.
(Emphasisadded.) Morgan at  23.

{26} We do not agree that an objection to the failure to appoint a GAL is
required to constitute reversible error.  This court entertained the question of whether the
failure to appoint a GAL due to a conflict of interest between appellant and her mother
legal guardian under R.C. 2151.281(A)(2) was reversible error where appellant failed to
object at the tria court in the case of In re K.B., 170 Ohio App.3d 121, 2007-Ohio-396,
866 N.E.2d 66 (8th Dist.).

{9127} K.B., 13 years of age, was charged with one count of knowingly using or
operating a telephone without the consent of the owner, in violation of R.C. 2913.04(A), a
misdemeanor of the first degree, and one count of burglary in violation of R.C.
2911.12(A)(3), afelony of the third degree. The basis for both of these complaints was
K.B. s use of her mom’s telephone without permission. Id. at { 2.

{9128} The mother attended the adjudication with K.B. where K.B. waived counsel
and plead quilty. Id. a § 3. She was sentenced to probation. K.B. violated her
probation and attended the violation hearing with her mother and was represented by
counsel. She admitted the violation and her probation was continued and psychological

and psychiatric examinations were required. K.B. subsequently appeared at a review

hearing with her mother and counsel. Her probation was continued.



{129} A few months later, K.B. appeared with her grandmother (her legal
guardian) and case manager, waived counsel, admitted to the complaint, and was
adjudicated delinquent.  She was committed to the custody of the ODY S for six months.
At no time during any of the proceedings from the initial complaint forward was a GAL
requested by or appointed for K.B. 1d. at 1 3-8.

{1130} We held that the absence of an objection regarding the provision of a GAL
“does not preclude a reversal due to the Juvenile Court’s failure to appoint a GAL when
required under R.C. 2151.281(A)(2) or Juv.R. 4(B)(2).” Id. at 112, quoting In re Etter,
134 Ohio App.3d 484, 492, 731 N.E.2d 694 (1st Dist.1998). Thusis our finding in this
case.

{1131} This court has also decided that the appointment of a GAL under R.C.
2151.281 and Juv.R. 4 are mandatory where required by statute. Both the statute and the
rule provide that a court “shall” appoint a GAL under the listed circumstances. In re
Taylor, 8th Dist. Cuyahoga No. 74257, 1999 Ohio App. LEXIS 2610, *3-5 (June 10,
1999); In re Howell, 77 Ohio App.3d 80, 92, 601 N.E.2d 92 (4th Dist.1991); In re Sider,
160 Ohio App.3d 159, 2005-Ohio-1457, 826 N.E.2d 356, 1 8-9 (4th Dist.).

{1132} D.R.B. was 17 years of age at the time the act occurred. He was charged with
rape under R.C. 2907.02(A)(1)(b), afirst-degree felony if committed by an adult. Neither
his mother nor his stepfather attended his hearings. The aunt who attended was not his
guardian. Therefore, D.R.B. qualified as a child and is entitled to the appointment of a

GAL as mandated by R.C. 2151.281(A)(1) and Juv.R. 4(B)(1).



{1133} We further observe, as dicta, that D.R.B. may also have qualified for a
GAL under R.C. 2151.281(A)(2) that requires that a GAL be appointed “if the court finds
that there is a conflict of interest between the child and the child’'s parent, guardian, or
legal custodian.” 1d. D.R.B.’s stepfather failed to attend hearings, except to testify
against D.R.B. at thetrial. The stepfather said that he knew the father of the victim, the
father confronted him about the alleged behavior, and he took the father of the victim to
the police station to initiate the complaint against D.R.B. Only D.R.B.’s aunt, who was
not his legal custodian, attended the hearings. The record aso reflects that during
D.R.B.’s period of home detention, he was no longer residing in the family home but was
living with his grandmother.

{9134} Wefind that D.R.B. qualifies as a child under R.C. 2151.02(C)(2) and was
entitled to the appointment of a GAL under R.C. 2151.281(A)(1) and Juv.R. 4(B)(1). “It
iIsacardinal rule of statutory construction that a statute should not be interpreted to yield
an absurd result.” Lindstrom, 8th Dist. Cuyahoga No. 96653, 2011-Ohio-6755, | 29,
quoting State ex rel. Ohio Gen. Assembly v. Brunner, 114 Ohio St.3d 386,
2007-Ohio-3780, 872 N.E.2d 912, 114. Therefore, we sustain D.R.B.'s first
assignment of error.  Our finding renders the remaining assignment of error moot.

{1135} We reverse the tria court’s judgment, and remand this cause for further
proceedings consistent with this decision.

It is ordered that appellant recover from appellee the costs herein taxed.

The court finds there were reasonable grounds for this appeal .



It is ordered that a special mandate issue out of this court directing the Court of
Common Pleas, Juvenile Division, to carry this judgment into execution.
A certified copy of thisentry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

ANITA LASTER MAY'S, JUDGE

TIM McCORMACK, P.J., and
PATRICIA ANN BLACKMON, J., CONCUR
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