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EILEEN T. GALLAGHER, J.:

{111} This cause came to be heard on the accelerated calendar pursuant to App.R. 11.1 and
Loc.R. 11.1. Defendants-appellants, Carlton Harley-Davidson, Inc. and Jane Carlton
(collectively “appellants’), appeal from the trial court’s denial of their motion for an award of
court costs, reasonable attorney fees and other reasonable expenses pursuant to R.C. 2323.51,
without first conducting an evidentiary hearing required by statute and case law. Finding merit
to the appeal, we reverse and remand.

{112} In April 2012, plaintiffs-appellees, Bruce Andrew Brown and B. Andrew Brown &
Associates, L.L.C. (collectively “appellees’), filed suit against appellants, their third complaint
against them in the last four years. Appellants filed counterclaims, pursuant to R.C. 2323.52,
arguing that appellees were vexatious litigators who had filed frivolous lawsuits against them on
three separate occasions and related to a common set of facts.!

{113} In March 2014, appellants filed a motion for summary judgment on their vexatious
litigator counterclaims. Appellants argued that all three civil complaints were related to the
same transaction and invol ved the same misrepresentations made to the trial court for the purpose
of harassment, hindrance, and delay. On May 19, 2014, the trial court granted appellants
unopposed motion for summary judgment and found that appellees were vexatious litigators
pursuant to R.C. 2323.52. The trial court found that appellees conduct was both intimidating
and harassing in nature, and that the duplicative filings were used to malicioudly injure

appellants.

' CV-10-724016, CV-11-766002, CV-12-780833.  See also Brown v. Harley-Davidson, 8th
Dist. Cuyahoga No. 99761, 2013-Ohio-4047, N 2 (“Brown I).



{114} On April 14, 2014, appellants filed a motion for an award of court costs, reasonable
attorney fees, and other reasonable expenses pursuant to R.C. 2323.51. On May 23, 2014, the
trial court denied appellants motion without explanation. It is from this denial that appellants
now appeal.

{115} In their sole assignment of error, appellants argue the trial court abused its discretion
in denying their motion for an award of court costs, reasonable attorney fees, and other
reasonabl e expenses pursuant to R.C. 2323.51.

{16} Ohio law provides two separate mechanisms for an aggrieved party to recover
attorney fees for frivolous conduct: R.C. 2323.51 and Civ.R. 11. Sgmon v. Southwest Gen.
Health Ctr., 8th Dist. Cuyahoga No. 88276, 2007-Ohio-2117,  14. A decision on whether to
award sanctions under R.C. 2323.51 will not be reversed absent an abuse of discretion. Sate ex
rel. Sriker v. Cling, 130 Ohio St.3d 214, 2011-Ohio-5350, 957 N.E.2d 19, § 11, citing Ron
Scheiderer & Assocs. v. London, 81 Ohio St.3d 94, 98, 689 N.E.2d 552 (1998).

{117} “Frivolous conduct” is defined under the statute as conduct that “obviously serves
merely to harass or maliciously injure another party to the civil action or appeal or is for another
improper purpose, including, but not limited to, causing unnecessary delay or a needless increase
in the cost of litigation.” R.C. 2323.51(A)(2)(a)(i).

{118} However, atria court’s finding of frivolous conduct alone is insufficient to support
an award of attorney fees under the statute. The trial court must aso determine whether the
frivolous conduct adversely affected the party moving for attorney fees. Stohlmann v. Hall, 158
Ohio App.3d 499, 2004-Ohio-5219, 817 N.E.2d 118, | 8 (8th Dist.).

Where a determination has been made that * * * a certain claim or clams, or a

defense or defenses asserted in a civil action were frivolous, the party seeking
R.C. 232351 attorney’s fees must affirmatively demonstrate that he or she



incurred additional attorney’s fees as a direct, identifiable result of defending the
frivolous conduct in particular.

Id. a 9 8, quoting Wiltberger v. Davis, 110 Ohio App.3d 46, 54, 673 N.E.2d 628 (10th
Dist.1996).

{19} R.C. 2323.51(B)(2)(a-c) provides that atrial court may grant a motion for an award
of costs and attorney fees, but only after doing the following:

(a) Sets adate for a hearing to be conducted in accordance with division (B)(2)(c)
of this section, to determine whether particular conduct was frivolous, to
determine, if the conduct was frivolous, whether any party was adversely affected
by it, and to determine, if an award isto be made, the amount of that award;

(b) Gives notice of the date of the hearing described in division (B)(2)(a) of this
section to each party or counsel of record who alegedly engaged in frivolous
conduct and to each party who allegedly was adversely affected by frivolous
conduct;

() Conducts the hearing described in division (B)(2)(a) of this section in
accordance with this division, allows the parties and counsel of record involved to
present any relevant evidence at the hearing, including evidence of the type
described in division (B)(5) of this section, determines that the conduct involved
was frivolous and that a party was adversely affected by it, and then determines
the amount of the award to be made.

Furthermore, in Bikkani v. Lee, 8th Dist. Cuyahoga No. 89312, 2008-Ohio-3130, 31, this court
held that,

[a]lthough ordinarily a trial court does not have to hold a hearing if it denies a
motion for attorney fees and costs under R.C. 2323.51 or Civ.R. 11, Ohio courts
have recognized that atrial court abuses its discretion when it “arbitrarily” denies
a request for attorney fees. Turowski v. Johnson (1990), 68 Ohio App.3d 704,
589 N.E.2d 462; Mitchell v. Western Reserve Area Agency on Aging, 8th Dist.
Nos. 83837 and 83877, 2004-Ohio-4353,  27. Compare Pisani v. Pisani (1995),
101 Ohio App.3d 83, 654 N.E.2d 1355 (recognizing that a hearing is not required
when the court determines, upon consideration of the motion and in its discretion,
that the motion lacks merit). An arbitrary denial occurs when (1) the record
clearly evidences frivolous conduct and (2) the trial court nonetheless denies a
motion for attorney fees without holding a hearing. Id.



{1110} In the instant case, the trial court deemed appellees vexatious litigators. R.C.
2323.52 defines “vexatious conduct” in relevant part as (1) conduct that serves merely to harass
or maliciously injure another party, (2) conduct that is not warranted under existing law and that
cannot be supported by a good faith argument for extension, modification or reversal, or
(3) conduct that is imposed solely for the purpose of delay. This definition of *vexatious
conduct” is consistent with the definition of “frivolous conduct” found in R.C. 2323.51.

{111} Having found appellees to be vexatious litigators, it follows that their conduct
would be considered “frivolous’ pursuant to R.C. 2323.51. Therefore, we find the trial court’s
decision to deny appellants motion for an award of court costs, reasonable attorney fees and
other reasonable expenses pursuant to R.C. 2323.51, without a hearing and without opinion, to be
arbitrary.

{1112} An arguable basis exists for appellants to be awarded court costs, reasonable
attorney fees and other reasonable expenses in the instant case, thus the trial court abused its
discretion in denying appellants motion without first conducting a hearing. Accordingly,
appellants’ sole assignment of error is sustained.

{9113} Judgment reversed and case remanded for an evidentiary hearing and the tria
court’ s reconsideration of appellants’ motion for an award of court costs, reasonable attorney fees
and other reasonabl e expenses pursuant to R.C. 2323.51.

{1114} 1t is ordered that appellants recover from appellees costs herein taxed.

The court finds there were reasonable grounds for this appeal .

It is ordered that a special mandate be sent to the common pleas court to carry this

judgment into execution.



A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.

EILEEN T. GALLAGHER, JUDGE

MARY EILEEN KILBANE, P.J., and
MELODY J. STEWART, J., CONCUR
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