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PATRICIA ANN BLACKMON, J.:

{111} Appelant Planning Commission, city of Berea (“Planning Commission™)
appeals the trial court’s decision denying its motion to remand Speedway L.L.C.’s
(“Speedway”) Site Plan application to the Planning Commission and assigns the
following errors for our review:

|. Thetrial court erred by failing to remand the Site Plan application back to

the Berea Planning Commission for review under Berea Zoning Code

Section 602.1, which this Court indicated contained the proper site plan

approval criteria.

1. The trial court erred by falling to engage in further proceedings

consistent with this Court’ s opinion and creating a judgment entry sufficient

for appellate review.

[11. The trial court erred by failing to remand the matter back to Berea to

legidatively adopt and apply constitutionally permissible site plan

provisions.

{92} Having reviewed the record and pertinent law, we affirm the trial court’s
decison. The apposite facts follow.

{113} In October 2011, after purchasing rea estate from Westbridge, L.L.C.,
Speedway submitted an application to the Planning Commission seeking approva to
build a gasoline station in the city of Berea (“the City”) at 880 North Rocky River Drive
(“the Site”).  Inits quest to build a gas station at the Site, Speedway sought a number of
approvals including the Site Plan approval; approval to demolish the existing structures

on the Site; approval of two height variances, approval of two different signs;

landscaping approval; and lighting approval.



{114} At ahearing conducted on January 5, 2012, the Planning Commission voted
5-2 to deny approval of the Site Plan. As a result, Speedway requested that remaining
variances and demolition approvals be tabled and subsequently requested reconsideration
of the Site Plan application. The Planning Commission voted to reconsider Speedway’s
application, conducted a hearing on March 15, 2012, and voted 4-2 to deny the Site Plan
application.

{15} On April 11, 2012, Speedway filed an administrative appeal in the common
pleas court, challenging the Planning Commission’s decision denying the Site Plan
application. On November 30, 2012, the trial court affirmed the Planning
Commission’s decision to deny Speedway’'s Site Plan application. On December 28,
2012, Speedway timely appeadled the trial court's decision affirming the Planning
Commission’sdenia of the Site Plan application.

{116} In Speedway L.L.C. v. Planning Comm. City of Berea, 8th Dist. Cuyahoga
No. 99341, 2013-Ohio-3433 (“Speedway "), a decision dated August 8, 2013, we
concluded that the trial court’s decision upholding the Planning Commission’s decision to
deny the Site Plan application was unconstitutional, illegal, arbitrary, capricious, and
unreasonable and was not supported by reliable, probative, and substantial evidence.
Consequently, we reversed the judgment of the common pleas court, and remanded for
further proceedings consistent with our opinion.

{17} Following our remand, the parties engaged in significant motion practice

that is not necessary to recount in detail herein. Of note, Speedway submitted a proposed



order to carry our mandate into effect. The Planning Commission opposed the proposed
order and filed a motion to have the matter remanded to its body for adjudication. The
trial court denied the request and issued an order stating that the Planning Commission’s
denial of Speedway’s Site Plan application was unconstitutional, illegal, arbitrary,
capricious, and unreasonable. The Planning Commission now appeals.

Remand of Administrative Appeal

{118} We will address the first and third assigned errors together because of their
common basisin fact and law.  Within these assigned errors, the Planning Commission
argues the trial court abused its discretion by failing to remand Speedway’s Site Plan
application for anew review. An abuse of discretion connotes more than an error of law
or of judgment; rather, it implies the court’s attitude was unreasonable, arbitrary, or
unconscionable. Blakemore v. Blakemore, 5 Ohio St.3d 217, 219, 450 N.E.2d 1140
(1983).

{119} In the instant case, the Planning Commission asserts that the trial court
should have remanded the matter to the Planning Commission so they could determine
whether Speedway’s Site Plan application met the approval requirement under Berea
Zoning Code Section 602.1. For the reasons that follow, such action was unnecessary.

{1110} In Speedway I, we sustained the first and second assigned errors that
alleged:

I. The Planning Commission’s decision to deny Speedway’s application is

unconstitutional, illegal, arbitrary, capricious, and unreasonable based upon
the record and warrants reversal on the merits.



I1. A preponderance of substantial, reliable, and probative evidence, taken
as a whole, does not support the common pleas court’s decision to affirm
the Planning Commission’ s ruling.

{9111} In sustaining the above errors, we stated in pertinent part as follows:

It is uncontroverted that the Site was zoned General Commercial at the time
that Speedway submitted its application for a zoning permit. Zoning Code
Chapter 301 governed permitted uses in a district zoned Genera
Commercial. The City does not dispute appellants contention that, under
88 301.1 and 301.5 of the Zoning Code, a gas station was listed as a
principal, permitted use in a General Commercial district.

Id. at 11.

The Planning Commission’s decision regjecting Site-plan approval does not
reference 88 301.1 and 301.5 of the Zoning Code. Instead, the Planning
Commission relied on subjective criteria, supporting its decision by
reference to generic, aspirational language found in 88 805.7(b), 100.1, and
300.1 of the Zoning Code as well as the 2010 Berea Master Plan (“Master
Plan™). The Planning Commission was not permitted to ignore specific and
relevant Zoning Code provisions in rendering its decision regarding the Site
plan.

Id. at 12.

In short, in rejecting the Site Plan application, the Planning Commission
unlawfully relied on generalized “intentions’and “purposes’ contained in
the introduction to the Zoning Code itself, paralel language contained in
the introduction to the Commercial District regulations, and the master plan.
Instead of pointing to the specifics of the codified permitted uses, the
Planning Commission improperly ignored relevant Zoning Code provisions
in favor of general and subjective goals and aspirations. See S. Park, Ltd.
v. Council of the City of Avon, 9th Dist. Lorain No. 05CA008737,
2006-Ohio-2846, 1 16. As the Zoning Code specifically permits gas stations
in the General Commercial district, the Planning Commission’s reliance on
general aspirations was erroneous as a matter of law. See Id. at  12. The
common pleas court abused its discretion in affirming the Planning
Commission’s decision.

Id. at 18.



{1112} Here, the clear import of our decision in Speedway | and as the excerpt
aboveilluminates, is that Site Plan application should have been granted had the Planning
Commission not chosen to ignore the specific and relevant zoning code provision. We
underscore that it is undisputed that at the time Speedway submitted the Site Plan
application, a gas station was listed as a principal, permitted use in a General Commercial
district. Thus, had the Planning Commission followed their own relevant code section,
there should have been no proper reason for Speedway’s Site Plan application to be
denied.

{9113} Thus, when we found that the trial court abused its discretion by affirming
the Planning Commission’s decision to deny Speedway’s Site Plan application, we were
in fact saying that the application should have been approved. Consequently, on remand,
in denying the Planning Commission’s request to remand the case to its body for final
adjudication, the trial court was properly following our mandate.

{1114} Nonetheless, the Planning Commission now argues that although a proposed
Site Plan falls within a permitted use, the Planning Commission is under no obligation to
approve the Site Plan. In support of its argument, the Planning Commission cites to
Key-Ads, Inc. v. Bd. of Cty. Commrs., 12th Dist. Warren No. CA2007-06-085,
2008-0hio-1474, that concluded that an application for a permitted use may be denied if
it negatively impacts the health, safety, morals, and welfare of the general public and

neighboring property occupants.



{1115} The Planning Commission contends it is necessary for its body to review
Speedway’s Site Plan application under Berea Zoning Code Section 602.1. to allay
“substantial vehicular and pedestrian safety concern.” In the instant case, when the
Planning Commission denied Speedway’s Site Plan application, the body included a
generalized statement in its conclusion of fact that “a commercial and industrial fueling
station located on the Site would contribute to increased traffic congestion and related
safety issues.”

{1116} However, although vehicular and pedestrian safety are to be considered in
determining whether to grant Site Plan approval under Section 602.1(c) of the code, our
review indicates traffic congestion is not a consideration under Section 602.1(c).
Further, unlike Key-Ads, Inc., the Planning Commission has not articulated what safety
issues are of concern.  Speedway insists the Planning Commission’s present assertion is
disingenuous, vague, and might even be pretextual.

{9117} What we do know is that while a trial court is authorized under R.C.
2506.04 to remand the matter back to the administrative body, it does not necessarily
follow that the trial court abuses its discretion by not remanding the matter to the
administrative body. See State ex rel. Chagrin Falls v. Geauga Cty. Bd. of Comnrs., 96
Ohio St.3d 400, 2002-Ohio-4906, 775 N.E.2d 512. Here, given our clear mandate in
Soeedway |, the trial court implicitly determined that the evidence supported the approval

of Speedway’s Site Plan application.



{1118} Finaly, the Planning Commission argues the trial court should have
remanded the matter to its body to legislatively adopt and apply constitutionally
permissible Site Plan provisions. We find no merit in these assertions. In Speedway |,
we determined that the Planning Commission chose to ignore the relevant code
provisions, not that any of the Site Plan provisions were unconstitutional.

{1119} Based on the foregoing, we find no abuse of discretion in the trial court’s
decision to deny the Planning Commission’s request to remand the matter to its body.
Accordingly, we overrule the first and third assigned errors.

{9120} In the second assigned error, the Planning Commission argues the trial court
erred by failing to engage in further proceedings consistent with our opinion in Soeedway
I. As previously noted, following our remand, the parties engaged in significant motion
practice. During this time, the trial court implicitly determined that the evidence
supported the approval of Speedway’s
Site Plan application. Further, the trial court’s journal entry sufficiently made clear, that
based on the record, the Planning Commission’s decision to deny Speedway’ s application
was unconstitutional, illegal, arbitrary, capricious, and unreasonable. In our view,
nothing more needed to be said. Accordingly, we overrule the second assigned error.

{1121} Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal .



It is ordered that a special mandate be sent to said court to carry this judgment into
execution.
A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

PATRICIA ANN BLACKMON, JUDGE

KENNETH A. ROCCO, P.J., and
MARY EILEEN KILBANE, J., CONCUR
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