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LARRY A.JONES, SR., P.J.

{111} Defendant-appellant Terrance Williams appeals from his resentencing

hearing. We affirm.
|. Procedural History

{12} Williams was convicted in a jury trial of two counts of aggravated murder,
and one count each of kidnapping, discharging afirearm on or near a prohibited premises,
carrying a concealed weapon, and having weapons while under a disability in the shooting
death of Artemis Darden. The trial court sentenced Williams to 33 years-to-life in
prison with a mandatory period of 5 years postrel ease control.

{113} Williams appealed, arguing that his convictions were not supported by
sufficient evidence, were against the manifest weight of the evidence, he was denied
effective assistance of counsel, and his convictions for aggravated murder should have
merged as allied offenses. This court affirmed his convictions and found that he was
afforded effective assistance of counsel, but agreed that his convictions for aggravated
murder should have merged. Specifically, this court found:

Because the trial court did not merge the two counts of aggravated murder,

we vacate only that portion of the sentence that pertains to the two counts of

aggravated murder. We do not vacate the underlying conviction or any other

portion of the sentence. On remand, the sentencing hearing is limited to
correcting the af orementioned error.

Sate v. Williams, 8th Dist. Cuyahoga No. 98528, 2013-Ohio-1181, 46, motion for



delayed appeal denied, 136 Ohio St.3d 1490, 2013-0Ohio-4140, 994 N.E.2d 462.

{114} Williams filed a pro se motion for reopening of his appeal with this court,
arguing appellate counsel was ineffective for failing to argue (1) prosecutorial misconduct
and (2) that trial counsel was ineffective because counsel did not request jury instructions
on the lesser-included offense of involuntary manslaughter or retain independent expert
witnesses. This court denied his motion for reopening in Sate v. Williams, 8th Dist.
Cuyahoga No. 98528, 2014-Ohio-199.

{115} The trial court held a limited resentencing hearing at which Williams moved
for dismissal of all his convictions. The trial court denied his motion. The state
indicated that it would object to the trial court considering anything outside the scope of
this court’s remand for a limited resentencing. The trial court indicated that it would
assign appellate counsel to Williams and requested that counsel review the tria in its
entirety to identify and raise any potential errors that could have been raised in the first
appeal.

{116} The state elected to proceed to sentencing on Count 1, aggravated murder.
Thetrial court sentenced Williamsto atotal sentence of 33 years-to-life in prison.

{117} Williams filed a notice of appeal and raises the following assignments of
error for our review:

I. Thetria court erred by failing to conduct a hearing as to whether some

or al of the counts were allied offenses of similar import and subject to

merger.

1.  Appellant was deprived of the effective assistance of counsel and due
process of law in violation of hisfederal constitutional rights.



[I. Law and Analysis

{118} In the first assignment of error, Williams argues that the trial court should
have held a hearing prior to his resentencing hearing to determine whether his other
offenses should have merged as allied offenses. According to Williams, his other
offenses should have all merged into one offense because they were committed with one
animus.

{119} The doctrine of res judicata bars the consideration of issues that could have
been raised on direct appeal. Sate v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245, 846
N.E.2d 824, 1 17. This court has recognized that the issue of whether two offenses
constitute allied offenses subject to merger must be raised on direct appeal from a
conviction or res judicata will bar a subsequent attempt to raise theissue. Satev. Allen,
8th Dist. Cuyahoga No. 97552, 2012-Ohio-3364, 20, citing Sate v. Poole, 8th Dist.
Cuyahoga No. 94759, 2011-Ohio-716, | 13; Sate v. Flagg, 8th Dist. Cuyahoga Nos.
95958 and 95986, 2011-Ohio-5386. “[T]he time to challenge a conviction based on
alied offensesis through a direct appeal — not at aresentencing hearing.” Poole at id.

{1110} In this case, if Williams had wanted to mount a merger challenge on his
kidnapping, discharging a firearm on or near a prohibited premises, carrying a concealed
weapon, or having weapons while under a disability convictions, the proper avenue would
have been in his direct appeal. See Sate v. Doubrava, 8th Dist. Cuyahoga No. 99105,
2013-0Ohio-3526, 1 9, appeal not allowed, 137 Ohio St.3d 1425, 2013-Ohio-5285, 998

N.E.2d 1179, citing Sate v. Phillips, 8th Dist. Cuyahoga No. 98487, 2013-Ohio-1443,



{1111} Moreover, in Williams I, this court expressly stated that on remand, the
sentencing hearing was limited to merger of the two aggravated murder counts.

{1112} Likewise, Williams's second assignment of error, in which he argues that
histrial counsel was ineffective, isalso barred by resjudicata.  Williams argues that trial
counsel was ineffective for failing to object to jury instructions, request lesser included
offenses, and object to expert testimony. But these arguments were either raised in his
previous appeal, his application for reopening his appeal, or could have been raised on
direct appeal. Therefore, they are also barred by res judicata.

{113} We find Williams's first and second assignments of error to be without
merit and they are overruled.

{9114} Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal .

It is ordered that a special mandate issue out of this court directing the common
pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

LARRY A. JONES, SR., PRESIDING JUDGE

SEAN C. GALLAGHER, J., and



PATRICIA ANN BLACKMON, J., CONCUR
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