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SEAN C. GALLAGHER, J.:

{111} Appellant Antonio Raymond appeals his conviction for burglary. He aso
challenges the trial court’s imposition of court costs and failure to give jail-time credit.
For the reasons stated herein, we affirm the conviction, but reverse in part and remand the
matter for the trial court to calculate jail-time credit and to modify its judgment as to court
costs.

{112} As part of a plea agreement, appellant entered a plea of guilty to an amended
charge of burglary, a felony of the second degree. Before accepting appellant’s guilty
plea, the trial court explained appellant’s constitutional rights and reviewed the charge to
which he was pleading guilty. The court explained the possible penalties of two to eight
years in prison and a $15,000 fine. The appellant expressed that he understood. When
asked whether any other promises had been made to him, appellant replied, “No, your
Honor.” The prosecutor and defense counsel indicated their belief that the court
complied with Crim.R. 11.

{113} At sentencing, the victim made a statement in which she expressed that
appellant was the main aggressor: he kicked in the door, and he was screaming, “ Give me
the gun. Shoot them.” Appellant made a statement to the court. The court reviewed
the presentence investigation report and appellant’s criminal history, which included 11

felony convictions. Defense counsel asked the court to consider community control



sanctions, but if it would not, then the minimum prison sentence, “which is what his
co-defendants got.”

{114} The trial court sentenced appellant to five years in prison and imposed three
years of mandatory postrelease control. The court ordered restitution in the amount of
$1,350. The court indicated that it did not “see any jail time” served and that appellant
would not get any jail-time credit. The court denied appellant’ s request to suspend court
costs.

{115} Appellant filed this appeal, raising three assignments of error for our review.
Hisfirst assignment of error is asfollows:

I Appellant did not enter his guilty plea knowingly, intelligently, or

voluntarily because the trial court failed to properly inform [him] of the

maximum penalties as required by Crim.R. 11(C)(2)(a).

{116} “When a defendant enters a plea in a criminal case, the plea must be made
knowingly, intelligently, and voluntarily.” Sate v. Engle, 74 Ohio St.3d 525, 527, 660
N.E.2d 450 (1996). Before accepting a guilty or no-contest plea in a felony case, the
court must make the determinations and give the warnings required by Crim.R. 11(C)(2).
Substantial compliance is required for nonconstitutional issues, which means “that under
the totality of the circumstances the defendant subjectively understands the implications
of his plea and the rights he is waiving.” State v. Nero, 56 Ohio St.3d 106, 108, 564

N.E.2d 474 (1990). Furthermore, a defendant must show prejudicial effect. 1d.



{117} Appellant argues that the trial court failed to inform him of the maximum
penalty involved as required by Crim.R. 11(C)(2)(a). Specifically, he complains that
pursuant to R.C. 2929.13(D)(1) there is a presumption in favor of a prison term for a
felony of the second degree and that he was not so advised.

{118} Pursuant to Crim.R. 11(C)(2)(a), atrial judge must determine

that the defendant is making the plea voluntarily, with understanding of the

nature of the charges and of the maximum penalty involved, and, if

applicable, that the defendant is not eligible for probation or for the
imposition of community control sanctions at the sentencing hearing.
In this case, the trial court informed appellant of the maximum penalty involved when it
informed him of the possible penalties for a second-degree felony of two to eight yearsin
prison and a $15,000 fine. The court also informed him that if he was eligible for
community control, he could be placed on community control for up to five years.
Appellant expressed that he understood.

{119} There is no provision requiring the court to determine that the defendant has
an understanding of the statutory presumption in favor of incarceration for a
second-degree felony. Asfound by the Second District,

It is one thing to advise a defendant who has tendered a guilty pleathat the

defendant either is, or is not, eligible for probation or, under the new

sentencing statute, for a community control sanction. It is quite another to
advise a defendant of the statutory presumption in favor of incarceration,

and then to ascertain that the defendant understands that presumption. * * *.

* * * \We can understand why the Supreme Court chose not to require that a

trial judge must inform a defendant of this statutory provision, and then
ascertain that the defendant understands it, before accepting a plea.



We conclude that atrial judge is not required, when accepting a guilty plea,

to inform a defendant of the statutory presumption in favor of incarceration

for first- and second-degree felonies, and to ascertain that the defendant

understands that statutory presumption.

Satev. Gales, 2d Dist. No. 97-CA-114, 1998 Ohio App. LEXIS 4785 (Oct. 9, 1998).

{9120} Upon our review, we find that the trial court complied with Crim.R. 11(C)
and that appellant's plea was made knowingly, intelligently, and voluntarily.
Accordingly, we overrule appellant’ s first assignment of error.

{9111} Appellant’s second assignment of error is asfollows:

[1: Thetrial court erred by ordering appellant to pay costs.

{112} At sentencing, defense counsel asserted that appellant is indigent and asked
the court to suspend court costs. Thetrial court denied the request.

{1113} R.C. 2947.23 requires a trial court to assess costs against al criminal
defendants regardless of a defendant’s financial status. Sate v. Clevenger, 114 Ohio
St.3d 258, 2007-Ohio-4006, 871 N.E.2d 589, § 3. While court costs must be imposed,
the court “may waive the payment of court costs only upon statutory authority and only if
the defendant moves for waiver of costs at the time of sentencing.” 1d. at 11; see also
R.C. 2947.23(C). Here, dthough appellant requested a suspension of court costs, the
record reflects that no showing of indigency or affidavit of indigency was provided.

Therefore, we find no abuse of discretion by the trial court.



{1114} R.C. 2947.23 also provides that, at the time the judge or magistrate imposes
sentence, certain notifications are to be given to the defendant. Clevenger at | 7.
Appellant argues that at the time of sentencing, the trial court did not inform him that he
could be required to perform community service if he failed to pay his court costs, as then
required by former R.C. 2947.23(A)(1)(a). Our review of the transcript reflects that the
notification was not given. However, the statute has since been amended and currently
provides that the failure to give this notification does not affect the court’s ability to
require community service. R.C. 2947.23(A)(1)(b). Further, effective March 22, 2013,
the trial court is no longer required to give this notice to offenders who receive a prison
sentence. R.C. 2947.23(A)(1)(a); Sate v. Haney, 2d Dist. No. 25344, 2013-Ohio-1924,
21, citing 2012 Sub.H.B. No. 247.

{1115} A similar situation was presented in Haney and in State v. Veal, 2d Dist. No.
25253, 2013-0Ohio-1577, where the trial court erred by not providing the R.C. 2947.23
notifications required at the time of sentencing, the defendant was sentenced to a prison
term, and the notifications were no longer required by the newly amended version of R.C.
2947.23. In those cases, the court modified the judgment to eliminate any requirement
that the defendant could be mandated to perform community service in lieu of court costs.

Haney at 1 21; Veal at  20.

{9116} Accordingly, we find the trial court erred in failing to provide the

notifications required at the time of sentencing. Because the law no longer requires

defendants who are sentenced to prison to be so advised and R.C. 2927.23(C) permits the



court to modify the payment of costs, upon remand, the trial court shall modify its
judgment to eliminate any requirement that appellant can be mandated to perform
community service should he fail to pay court costs. Appellant’s second assignment of
error is sustained in this regard.

{1117} Appellant’ s third assignment of error is as follows:

[11: The trial court erred by failing to give appellant credit for jail time

served.

{1118} Appellant argues that he was not given jail-time credit for the time he spent
in jail awaiting disposition of his case and awaiting being transported to prison. The
record does not reflect the amount of time appellant may have spent in jail for which he
would be entitled to credit under R.C. 2967.191. The state has no objection to a remand
for a proper calculation of jail-time credit. Accordingly, we reverse the decision of the
trial court asto jail-time credit and remand the matter to the trial court for a calculation of
jaill-time credit to which appellant is entitled. Appellant’s third assignment of error is
sustained.

{1119} Upon remand, the trial court is instructed to (1) modify its judgment to
eliminate any possibility that appellant can be required to perform community service
should he fail to pay court costs, and (2) calculate and include jail-time credit in a
corrected sentencing entry.

{1120} Conviction affirmed; judgment reversed in part, and cause remanded.

It is ordered that appellant and appellee share costs herein taxed.



The court finds there were reasonable grounds for this appeal .

It is ordered that a special mandate issue out of this court directing the common
pleas court to carry this judgment into execution. Case remanded to the trial court for
further proceedings consistent with this opinion.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

SEAN C. GALLAGHER, JUDGE

MELODY J. STEWART, A.J,, and
EILEEN A. GALLAGHER, J.,, CONCUR
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