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MELODY J. STEWART, A.J.

{111} The court found defendant-appellant Larry Knox guilty of two counts of drug
trafficking and two counts of drug possession. The two assignments of error raised on
appeal challenge the weight of the evidence supporting both the trafficking and
pOSSESSi On counts.

{112} The manifest weight of the evidence standard of review requires us to review
the entire record, weigh the evidence and all reasonable inferences, consider the
credibility of witnesses, and determine whether, in resolving conflicts in the evidence, the
trier of fact clearly lost its way and created such a manifest miscarriage of justice that the
conviction must be reversed and a new trial ordered. Sate v. Otten, 33 Ohio App.3d
339, 340, 515 N.E.2d 1009 (9th Dist.1986). The use of the word “manifest” means that
the trier of fact’s decision must be plainly or obviously contrary to al of the evidence.
This is a difficult burden for an appellant to overcome because the resolution of factual
issues resides with the trier of fact, Sate v. DeHass, 10 Ohio St.2d 230, 227 N.E.2d 212
(1967), paragraph one of the syllabus, and the trier of fact has the authority to “believe or
disbelieve any witness or accept part of what a witness says and reject the rest.” Satev.
Antill, 176 Ohio St. 61, 67, 197 N.E.2d 548 (1964). For this reason, it is only the “rare”

case in which the trier of fact’s verdict will be overturned as being against the manifest



weight of the evidence. Sate v. Martin, 20 Ohio App.3d 172, 175, 485 N.E.2d 717 (1st
Dist.1983).

{113} The evidence showed that police officers witnessed a truck, driven by Knox,
fail to signal aturn. They pulled alongside Knox's truck, but before they could take any
action, Knox “jumped” out and went to the back of the truck. When he did so, the
officers noticed that the steering column of the truck had been peeled. After running a
license check, they learned that Knox had an outstanding warrant. Knox was arrested
and the contents of the truck were inventoried prior to it being towed. The officers found
what they described as a smal bag containing some dirty laundry and three,
orange-colored, prescription pill bottles. The three pill bottles contained a total of four
different drugs. Asrelevant here, there were 60 unit doses of Clonazepam (brand name
“Klonopin™) and 5.5 unit doses of Alprazolam (brand name “Xanax”), both schedule IV
narcotics. The labels on the pill bottles were partially removed so the names of the
patient and the drug could not be determined. The police also recovered a cell phone and
$70 in cash from Knox. The truck was lawfully registered to Knox. Even though the
pill bottles contained the names of the pharmacy and prescribing physicians, the police
did not inquire into the name of the person or persons for whom these medications had
been prescribed.

{114} Knox explained the peeled steering column by saying that he recently

purchased the truck but did not have a key. He said that there were items in the truck



when he purchased it, that he did not own the bag, clothing, and pills. He surmised that
the bag had been in the truck when he purchased it.

{115} Beginning with the drug possession counts, we find competent, credible
evidence to support a guilty verdict. The court heard conflicting testimony on whether
Knox owned the bag: the police said that Knox admitted that the bag, but not the pills,
belonged to him; Knox testified that he owned neither the bag nor the pills. What likely
convinced the court of Knox’s guilt was a letter written by a friend of Knox in which the
friend said that one of the bottles of pills found in the bag (Tramadol, a nonscheduled
drug), belonged to him. With Knox admitting that the Tramadol pills found in the bag
belonged to his friend, his testimony that he was unaware of the bag and the pills it
contained was incredible. It would require the court to believe that at least two persons
(the friend claimed to own only one of the three bottles) put pill containers in the bag
without Knox even knowing that the bag existed.

{116} The weight of the evidence supporting the trafficking counts was far less
credible. There was no direct evidence of trafficking. A vice unit detective testified
that he considered Knox to be trafficking in drugs given the type of drugs found, their
packaging, and Knox’s possession of a cell phone and $70 in cash. Standing aone, none
of these facts is sufficient to establish that Knox knowingly prepared the drugs for
delivery or distribution.

{117} In fact, the evidence tended to show mere possession and no trafficking.

That the pills were held in bulk inside pill bottles was unremarkable. Indeed, being



carried in bulk suggested that the pills were for Knox’s personal use because they were
not individually-packaged as would be expected if Knox were preparing them for delivery
or distribution. Knox’s possession of a cell phone and a small amount of cash islikewise
innocuous — cell phones are ubiquitous and there was no evidence that Knox used the
cell phone in any way to traffick the drugs. And the $70 in cash recovered from Knox is
not such an unusual amount of cash that it was suggestive of his being adrug dealer.

{118} The vice detective thought it significant that the labels on the pill bottles had
been torn off, but we fail to see how that fact is indicative of trafficking. Given Knox’s
illegal possession of the pills, it is entirely plausible that he obtained the pillsillegally and
then destroyed the labels to hide that fact.

{119} In conclusion, the evidence of possession was credible, but the evidence
supporting the trafficking counts consisted of nothing more than a collection of several,
nonincriminating facts that said nothing about Knox's intent to traffick pills recovered
from inside his truck. The conviction for trafficking counts was manifestly against the
weight of the evidence and Knox is entitled to a new trial on those counts.

{110} This cause is affirmed in part, reversed in part, and remanded to the trial
court for further proceedings consistent with this opinion.

It is ordered that appellee and appellant share the costs herein taxed.

The court finds there were reasonable grounds for this appeal .

It is ordered that a special mandate issue out of this court directing the Cuyahoga

County Court of Common Pleas to carry this judgment into execution. The defendant’s



conviction having been affirmed, any bail pending appeal isterminated. Case remanded
to thetrial court for execution of sentence.
A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

MELODY J. STEWART, ADMINISTRATIVE JUDGE

MARY EILEEN KILBANE, J,, and
PATRICIA ANN BLACKMON, J., CONCUR
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