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FRANK D. CELEBREZZE, JR., J..

{111} Defendant-appellant, Harmeet S. Bains, appeals the trial court’s denial of
his motion to withdraw his guilty plea pursuant to R.C. 2953.21 and Crim.R. 32.1.
After a careful review of the record and relevant case law, we affirm the trial court’s
judgement.

{112} Appellant is not a United States citizen, being a native and citizen of India.
Appellant, however, obtained conditional permanent residency in the United States in
2000. In 2003, he was charged with deception to obtain a dangerous drug, which is a
felony offense in Ohio pursuant to R.C. 2925.22.

{113} On August 25, 2003, appellant entered a guilty pleato attempted deception to
obtain a dangerous drug, which is a misdemeanor. He was represented by counsel
throughout the criminal proceedings. Prior to taking appellant’s plea, the trial judge
advised him asfollows:

THE COURT: * * * [U]nder 2943.031, and | quote, if you are not a citizen

of the United States, you are hereby advised that conviction of the offense

to which you are pleading guilty may have the consequences of deportation,

exclusion from admission to the United States, or denial of naturalization

pursuant to the laws of the United States.

Upon request of the defendant, that's you, the Court shal allow him

additional time to consider the appropriateness of the plea in light of the
advisement described in this division.

* % %

All right: Now do you understand that you could be deported because of
this?
THE APPELLANT: Yes, sir.



THE COURT: All right. Even though this is a misdemeanor? This is an
attempted deception to obtain dangerous drugs?

THE APPELLANT: Yes, Sir.

THE COURT: And thisisyour decision?

THE APPELLANT: Yes, Sir.

{114} Before accepting appellant’s guilty plea, the court raised this issue again and
inquired of appellant, “Have you given thoughtful consideration to what is taking place?’

Appellant responded “Yes.” The court then said, “Y ou understand there may be serious
consequences to pleading guilty because you are not a citizen of the United States?’
And again appellant assented, “Yes, sir.”

{115} Appellant pled guilty and was convicted of the misdemeanor offense. The
court sentenced him to pay a $50 fine.

{116} The record contains correspondence from defense counsel to appellant dated
October 20, 2003. Therein, appellant’s counsel, among other things, specifically “urged”
appellant to consult an immigration attorney to represent him “in any deportation
proceedings initiated by the |.N.S.” asaresult of his conviction.

{117} In 2005, deportation proceedings were initiated against appellant due to his
2003 conviction.

{118} On August 24, 2009, appellant filed a motion to withdraw his guilty plea and
vacate his conviction pursuant to R.C. 2953.21 and Crim.R. 32.1, aleging ineffective
assistance of counsel with respect to the advisement of potential immigration

consequences associated with his guilty plea. The trial court issued a journa entry



detailing its reasons for denying the motion. On October 21, 2010, this court affirmed
the judgment of the trial court in State v. Bains, 8th Dist. No. 94330, 2010-Ohio-5143
(“Bains|1”).

{119} In Bains I, this court addressed appellant’s ineffective assistance claim and
determined that any prejudice caused by the alleged misadvice of appellant’s counsel was
cured by the trial court’s clear advisement of the possibility of deportation pursuant to
R.C. 2943.031(A). This court explained:

Even if we accept the averments of defendant’s affidavit as true; namely,

that his attorney quietly told him not to worry, the trial court clearly advised

defendant on several occasions that his conviction would subject him to

deportation — afact his attorney corroborated at least by October 2003. * *

* For these reasons, defendant cannot establish the requisite prejudice

necessary to entitle himto relief.

{120} On June 20, 2012, appellant filed a second motion to withdraw his guilty
plea pursuant to Crim.R. 32.1. On July 26, 2012, the trial court denied appellant’s
motion without a hearing, finding that appellant’s claims were without merit and barred
by resjudicata.

{111} Appellant now brings this timely appeal raising three assignments of error
for review:

I. The denia of appellant’s motion to withdraw his guilty plea pursuant to

Ohio Crim.R. 32.1 was an abuse of discretion where appellant established

that he was pregudiced by counsel’s representation because counsel

misadvised appellant about the adverse immigration consequences of his

guilty plea upon inquiry by appellant after the court had advised him of the
potential of deportation.

[1. The denial of appellant’s motion to withdraw his guilty plea based on
res judicata was an abuse of discretion.



[11. The trial court erred when it denied appellant’s motion to withdraw his
guilty pleawithout conducting a hearing.

Law and Analysis
Standard of Review

{1112} Before we turn to the merits of appellant’s assignments of error, we first
address the appropriate standard of review. A post-sentence guilty plea can be
withdrawn to correct a “manifest injustice.” Crim.R. 32.1. Under the manifest injustice
standard, “a post-sentence withdrawa motion is alowable only in extraordinary cases.”
Sate v. Conner, 8th Dist. No. 98084, 2012-Ohio-3579, 5. To withdraw his plea based
on the ineffective assistance of his trial counsel, appellant was required to demonstrate
both that (1) his counsel’s performance was deficient, and (2) a reasonable probability
existed that, “but for his counsel’s error, he would not have pleaded guilty and would
have insisted on going to trial.” Sate v. Evans, 9th Dist. No. 09CA0049-M,
2010-Ohio-3545, T 4.

{9113} The decision to grant or deny a Crim.R. 32.1 motion lies in the trial court’s
sound discretion, and its decision will not be reversed absent an abuse of that discretion.
Sate v. Xie, 62 Ohio St.3d 521, 584 N.E.2d 715 (1992), paragraph two of the syllabus,
Sate v. Smith, 49 Ohio St.2d 261, 361 N.E.2d 1324 (1977), paragraph two of the
syllabus. Generally, an abuse of discretion is more than an error of law or judgment;

rather, it implies that a trial court’'s attitude was unreasonable, arbitrary, or



unconscionable. Satev. Clark, 71 Ohio St.3d 466, 470, 1994-Ohio-43, 644 N.E.2d 331;
Sate v. Moreland, 50 Ohio St.3d 58, 61, 552 N.E.2d 894 (1990).

{9114} Our review of the record in the case sub judice neither persuades us that the
trial court abused its discretion by denying appellant’s motion, nor that it failed to correct
amanifest injustice for purposes of Crim.R. 32.1.

Res Judicata

{1115} Although raised in appellant’s second assignment of error, we begin our
analysis by reviewing appellant’ s contention that the trial court abused its discretion when
its denied his motion to withdraw his guilty plea based on the doctrine of res judicata.

{116} Res judicata involves the related concepts of claim preclusion and issue
preclusion, also known as collateral estoppel. Grava v. Parkman Twp., 73 Ohio St.3d
379, 1995-0Ohio-331, 653 N.E.2d 226. Asrelevant here, “issue preclusion * * * servesto
prevent relitigation of any fact or point that was determined by a court of competent
jurisdiction in aprevious action* * *.” (Citation omitted.) O’Nesti v. DeBartolo Realty
Corp., 113 Ohio St.3d 59, 2007-Ohio-1102, 862 N.E.2d 803. See also Sate ex rel. Davis
v. Pub. Emps. Retirement Bd., 174 Ohio App.3d 135, 2007-Ohio-6594, 881 N.E.2d 294
(10th Dist.) (holding that “issue preclusion precludes relitigation of an issue that has been
actually and necessarily litigated and determined in a prior action”).

{117} In the case at hand, appellant’s June 20, 2012 motion to withdraw his guilty
plea raised the same arguments previously made in his initial August 24, 2009 motion.

In each motion, appellant argued that he was entitled to have his plea vacated based on



defense counsel’s aleged misadvice regarding the deportation consequences of
appellant’s guilty plea and ensuing conviction. As previously stated, the trial court
denied appellant’s initial motion to withdraw, and this court affirmed the trial court’s
judgment in Bains |, finding that appellant failed to establish a viable ineffective
assistance of counsel claim. Relying on this court’s decision in Bains I, the trial court
denied appellant’ s June 20, 2012 motion to withdraw his guilty plea based on the doctrine
of resjudicata.

{1118} In challenging the trial court’s judgment, appellant contends that his motion
to withdraw his guilty plea should be exempted from the doctrine of res judicata based on
recent decisions reached by the United States Supreme Court in Lafler v. Cooper,
UsS 132 S.Ct. 1376, 182 L.Ed.2d 398 (2012) (defendant was prejudiced by
counsel’ s advice to reject plea offer and go to trial where he was convicted), and Missouri

v. Frye, uU.S. , 132 S.Ct. 1399, 182 L.Ed.2d 379 (2012) (counsel was deficient in

failing to communicate plea offer by the prosecution to the defendant before it expired).
{1119} Appellant submits that Lafler and Frye “clearly” demonstrate that this court
incorrectly determined in Bains | that any potential prejudice caused by defense counsel’s
Ineffective performance during the plea hearing was cured by the trial court’s advisement
of the possibility of deportation pursuant to R.C. 2943.031(A). Thus, appellant argues he
sufficiently established an ineffective assistance claim, and therefore should be permitted

to withdraw his guilty pleain order to avoid an “injustice.”



{120} We recognize the evolution of case law relating to the Sixth Amendment
right to effective assistance of counsel during the plea bargaining process following the
United States Supreme Court’s decisions in Lafler and Frye. However, as this court
recently stated in State v. Hicks, 8th Dist. No. 99119, 2013-Ohio-1904, 14, “Lafler and
Frye did not create a new retroactive right.” Thus, pursuant to the doctrine of res
judicata, we are precluded from addressing the application of Lafler and Frye to
appellant’s allegations of ineffective assistance of counsel and prejudice as raised in his
successive Crim.R. 32.1 motion. See Sate v. Ayers, 185 Ohio App.3d 168,
2009-Ohio-6096, 923 N.E.2d 654, { 16 (8th Dist.) (“It is well-established that the
application of resjudicatais mandatory, even if there is a subsequent change in the law by
judicial decision”). Accordingly, the trial court did not abuse its discretion in denying
appellant’s Crim.R. 32.1 motion without a hearing because no issues were raised that had
not already been adjudicated.

{121} Moreover, atria court has no authority to consider a motion to withdraw a
guilty plea subsequent to an appeal and an affirmance by the appellate court because
Crim.R. 32.1 “does not confer upon the trial court the power to vacate a judgment which
has been affirmed by the appellate court, for this action would affect the decision of the
reviewing court, which is not within the power of the trial court to do.” State v. Conner,
8th Dist. No. 98084, 2012-Ohio-3579, { 8, citing Sate v. Waite, 8th Dist. No. 96954,

2012-Ohio-489, 1 7.



{1122} Therefore, not only are appellant’s claims barred as res judicata, but the tria
court lacked authority to consider his motion. That being said, any error the trial court
committed by ruling on the motion was harmless. Conner at 9.

{1123} Based on the foregoing, appellant’s first, second, and third assignments of
error are overruled.

{1124} Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal .

It is ordered that a special mandate issue out of this court directing the common
pleas court to carry this judgment into execution. Case remanded to the trial court for
execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of

the Rules of Appellate Procedure.

FRANK D. CELEBREZZE, JR., JUDGE

MELODY J. STEWART, A.J,, and
LARRY A.JONES, SR., J,, CONCUR
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