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JAMES J. SWEENEY, J.:

{11} Defendant-appellant Demetrius Mathews (“defendant”) appeals the denia
of his motion to dismiss the charges against him and his conviction for negligent assault.
For the reasons that follow, we reverse and vacate his conviction.

{12} On May 23, 2008, the city of Cleveland charged defendant in a two-count
complaint with domestic violence and endangering children, both misdemeanors of the
first degree.

{113} The complaint alleged that defendant caused physical harm to his wife on or
about May 7, 2008 and in the presence of the couple's three-year-old child. It is
undisputed that the city failed to issue a summons or arrest warrant for defendant and he
was unaware of these charges until April 2011. During this time period, defendant
continued to reside with his family without further incident.

{114} Defendant filed a motion to dismiss for violation of speedy tria rights on
May 19, 2011, and the court held a hearing on the motion. The trial court denied the
motion to dismiss, and defendant pled no contest to an amended charge of negligent
assault.

{15} Defendant reserved his right to appea the municipal court’s denial of his
motion to dismiss, which he now argues on appeal by asserting four assignments of error.

We address only the third assignment of error because it is dispositive in this case.
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Assignment of Error Il1: The trial court committed plain error in failing to
dismiss the charges in this case due to a violation of the Statute of
Limitations.

{16} Defendant asserts that charges were barred by the applicable statute of
limitations contained in R.C. 2901.13(A)(1)(b) that provides.
(A)(1) Except as provided in division (A)(2) or (3) of this section or as

otherwise provided in this section, a prosecution shall be barred unlessiit is
commenced within the following periods after an offense is committed:

* * x

(b) For a misdemeanor other than a minor misdemeanor, two years* * *.

{17} R.C. 2901.13(E) provides that in order to “commence’ a prosecution, the
City must not only issue a “warrant, summons, citation or other process’ but also exercise
“reasonable diligence” in executing the same.

{118} The complaint was filed on May 23, 2008. This court has held that
prosecution “is not commenced so as to toll the running of the statute of limitations
merely by issuance of a summons or a warrant.” Euclid v. Massey-Teamer, 8th Dist. No.
83988, 2004-0Ohio-3737, 1 8. At the hearing on defendant’s motion to dismiss, the City
stated it was negligent in failing to advise defendant of the charges against him. There is
no evidence that the City exercised reasonable diligence in attempting to execute the

warrant that was issued in 2008.
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{119} Although the City in its brief opposed this assignment of error, it conceded
at oral argument that the charges were not timely filed and that the two year statute of
limitations applies. Accordingly, this assignment of error is sustained.

{1110} Defendant’s conviction is reversed and vacated to the lower court for
further proceedings consistent with this opinion.

It is, therefore, considered that said appellant recover of said appellee his costs
herein.

It is ordered that a special mandate be sent to said court to carry this judgment into

execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of
the Rules of Appellate Procedure.

JAMES J. SWEENEY, JUDGE

PATRICIA ANN BLACKMON, A.J.,, and
COLLEEN CONWAY COONEY, J., CONCUR
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