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MARY J. BOYLE, P.J.:

{11} This appeal arises from our granting a limited reopening under App.R. 26(B).
State v. Brady, Cuyahoga App. No. 92510, 2010-Ohio-242, reopening granted in part,
2010-Ohio-6014.

{12} “In State v. Brady, Cuyahoga County Court of Common Pleas Case No.
CR-516655, applicant, Eric Brady, was convicted of R.C. 2923.161(A)(1), improperly
discharging a firearm at or into habitation with one-year and three-year firearm specifications.

The trial court merged the firearm specifications and imposed a three-year sentence on the
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firearm specifications, as well as an additional three years on the base charge. This court
affirmed that judgment in State v. Brady, Cuyahoga App. No. 92510, 2010-Ohio-242."
2010-Ohio-6014, 91.'

{13} In his pro se application for reopening, Brady contended “that his appellate
counsel failed to assign as error that Brady could not be convicted of the firearm specification
because use of a firearm 1s also an element of improperly discharging a firearm at or into
habitation.” Id. at 12. In support of his argument, Brady relied on Szaze v. Elko, Cuyahoga
App. No. 83641, 2004-Oh10-5209, in which “this court agreed with the argument of the
defendant-appellant that the trial court erred by convicting and sentencing him on the
three-year firearm specification in a count of improperly discharging a firearm 1nto
habitation.” Id. at Y4.

{14} The state acknowledged that Brady’s appellate counsel was ineffective.
“Nevertheless, the state argue[d] that this court should overrule £/ko and adopt the holding of
the Fifth District Court of Appeals in State v. Ford, Licking App. No. 2008 CA 158,
2009-Ohi0-6725, at 48-65 (overruling appellant’s assignment of error that ‘the court erred in
sentencing him consecutively on the offense of discharging a firearm at or into a habitation

and on the firearm specification, as the offenses are allied offenses of similar import and

" Appellant’s counsel quoted this paragraph at page 1 of appellant’s brief and assignments of

error, but without attribution.
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consecutive sentencing, therefore, constitutes double jeopardy,” at 948).” 1d. at 95.

{15} We granted Brady’s application for reopening, but limited the reopened appeal
“to one assignment of error that deals with the issue of whether the trial court properly
convicted and sentenced Brady on the three-year firearm specification.” 1Id. at 7. The
clerk supplemented the record, and the parties filed briefs.

{16} Appellant argues that this court should apply Elko.” The state acknowledges
FElko but urges this court to overrule £/ko and adopt the holding of the Fifth District in Ford.

{17+ Ford appealed the decision of the Fifth District, and the Supreme Court affirmed
in State v. Ford, Slip Opinion No. 2011-Ohio-765. A jury found Ford guilty of several
charges including discharging a firearm at or into a habitation under R.C. 2923.161(A)(1) and
a three-year firearm specification under R.C. 2941.145.

{18} “The criminal offense of discharging a firearm at or into a habitation as defined
in R.C. 2923.161 and a firearm specification as defined in R.C. 2941.145 are not allied
offenses of similar import as defined in R.C. 2941.25, because a fircarm specification 1s a

penalty enhancement, not a criminal offense.” Ford, 2011-Ohio-765, paragraph one of the

The correct citation for the Fifth District’s decision in Ford is: 2009-Ohio-6724.

* Appellant assigned one error:  “The trial court erred in convicting and sentencing for allied
crimes of similar import which resulted in cumulative punishments violating the Double Jeopardy
Clause of the Fifth Amendment of the United States Constitution, as applied to the states through the
Fourteenth Amendment, and Section 10, Article I of the Ohio Constitution.”



syllabus.

{19} As was the case in Ford, Brady was convicted of improperly discharging a
firearm at or into a habitation under R.C. 2923.161(A)(1) with a three-year fircarm
specification under R.C. 2941.145. Ford and Brady also received the same sentence: three
years on the firearm specification to be served prior to and consecutively to the three years for
improperly discharging a firearm at or into a habitation. This case 1s, therefore, on all fours
with Ford.  In light of the Supreme Court’s holding in Ford, the trial court did not err by
sentencing Brady on the firearm specification to a three-year term to be served prior to and
consecutive to the three-year term on the base charge of 1mproperly discharging a firecarm at
or into a habitation. Fordrequires that we overrule Brady’s assignment of error.

Judgment affirmed.

It 1s ordered that appellee recover of appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It 1s ordered that a special mandate 1ssue out of this court directing the common pleas
court to carry this judgment into execution. The defendant’s conviction having been
affirmed, any bail pending appeal 1s terminated. Case remanded to the trial court for
execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.



MARY J. BOYLE, PRESIDING JUDGE

SEAN C. GALLAGHER, J., and
LARRY A.JONES, J., CONCUR
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