[Cite as State v. Johnson, 2009-Ohio-2268.]

Court of Appeals of Ohio

EIGHTH APPELLATE DISTRICT
COUNTY OF CUYAHOGA

JOURNAL ENTRY AND OPINION
No. 91884

STATE OF OHIO
PLAINTIFF-APPELLEE

VS.

LARRY JOHNSON

DEFENDANT-APPELLANT

JUDGMENT:
REVERSED AND REMANDED

Criminal Appeal from the
Cuyahoga County Court of Common Pleas
Case No. CR-505630
BEFORE: Celebrezze, J., Kilbane, P.J., and Dyke, J.
RELEASED: May 14, 2009

JOURNALIZED:



ATTORNEYS FOR APPELLANT

Robert Tobik

Chief Public Defender
BY: John T. Martin
Assistant Public Defender
310 Lakeside Avenue
Suite 200

Cleveland, Ohio 44113

ATTORNEYS FOR APPELLEE

William D. Mason

Cuyahoga County Prosecutor
BY: Mark J. Mahoney
Assistant Prosecuting Attorney
The Justice Center

1200 Ontario Street

Cleveland, Ohio 44113

N.B. This entry is an announcement of the court’s decision. See App.R. 22(B) and
26(A); Loc.App.R. 22. This decision will be journalized and will become the judgment
and order of the court pursuant to App.R. 22(C) unless a motion for reconsideration
with supporting brief, per App.R. 26(A), is filed within ten (10) days of the
announcement of the court’s decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court’'s announcement
of decision by the clerk per App.R. 22(C). See, also, S.Ct. Prac.R. 11, Section 2(A)(1).



FRANK D. CELEBREZZE, JR., J.:

{11} Appellant Larry Johnson brings this appeal of his guilty plea. After
a thorough review of the record, and for the reasons set forth below, we reverse
and remand.

{12} On June 30, 2008, appellant pleaded guilty to one count of rape in
violation of R.C. 2907.02 A(1)(b), a first degree felony, with a sexual violent
predator specification.! On that same day, the trial court sentenced appellant to
ten years to life in prison, and appellant was classified a Tier 111 sex offender.

{13} On August 1, 2008, appellant filed a notice of appeal, arguing that
his plea was invalid because the trial court did not comply with Crim.R. 11. He
raises two assignments of error for our review.

Validity of Plea

{14} “I. Mr.Johnson’s guilty plea must be vacated because the trial court
failed to advise him of the fine that could be imposed pursuant to his guilty
plea.”

{15} Appellant argues that during the plea colloguy, the trial court did
not advise him that, in addition to prison, it could impose a fine up to $20,000 as
part of his sentence. He argues that this omission renders his plea invalid.

Although the state concedes this error, we engage in our own analysis.

1Count one was amended to delete the furthermore clause, and all other counts
in the indictment were nolled.



{16} Crim.R.11(C), which deals with a trial court’s acceptance of a plea of
guilty to a felony offense, provides: “*** (2) In felony cases the court may refuse
to accept a plea of guilty or a plea of no contest, and shall not accept such plea
without first addressing the defendant personally and:

{17+ “(a) Determining that he is making the plea voluntarily, with
understanding of the nature of the charge and of the maximum penalty involved,
and, if applicable, that he is not eligible for probation.

{18} *“(b) Informing him of and determining that he understands the effect
of his plea of guilty or no contest, and that the court upon acceptance of the plea
may proceed with judgment and sentence. ***”

{19} Inordertocomplywith Crim.R. 11(C), a trial court must determine
whether the defendant fully comprehends the consequences of his guilty plea.
Such a determination is made through an oral dialogue between the trial court
and the defendant who is entering the plea.

{1 10} “Adherence to the provisions of Crim.R. 11(C)(2) requires an oral
dialogue between the trial court and the defendant which enables the court to
determine fully the defendant’s understanding of the consequences of his plea of
guilty or no contest.” State v. Caudill (1976), 48 Ohio St.2d 342, 358 N.E.2d 601,
paragraph two of the syllabus. In addition, the Ohio Supreme Court has

established that a trial court, in accepting a plea of guilty, need only



substantially comply with the mandates of Crim.R. 11(C)(2)(a) and (b). State v.
Stewart (1977), 51 Ohio St.2d 86, 92, 364 N.E.2d 1163.

{1 11} “[I]n order to inform the defendant of the effect of his guilty plea
under Crim.R. 11, the court must inform the defendant of the possible sentences
faced.” State v. Hlinovsky, Belmont App. No. 99 BA 65, 2001-Ohio-3247. A
“failure to comply with the requirements of Crim.R. 11 is plain error.” Id. In
State v. Higgs (1997), 123 Ohio App.3d 400, 704 N.E.2d 308, the court held that
“the trial court must advise the defendant of the maximum possible penalty for
the charged offense.” The Higgs court held the plea invalid because the trial
court incorrectly stated the potential maximum prison term and completely
failed to mention that a possible fine of $7,500 could be imposed upon
sentencing. Id.

{112} Upon review of the transcript in this case, we find the trial court
failed to mention anything about a possible fine. Thus, we find that the trial
court did not comply, even substantially, with Crim.R. 11(C) since it failed to
advise appellant of the maximum possible penalty for the charged offense.

{1 13} Appellant’s first assignment of error is sustained.

{1 14} Due to our disposition of his first assignment of error, appellant’s

second assignment of error? is rendered moot.

2Assignment of Error Il states: “Mr. Johnson’s guilty plea must be vacated
because the trial court failed to adequately advise him of his right to compulsory
process of witnesses.”



{1 15} This cause is reversed and remanded to the lower court for further
proceedings consistent with this opinion.

It is ordered that appellant recover of said appellee costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the
common pleas court to carry this judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

FRANK D. CELEBREZZE, JR., JUDGE

MARY EILEEN KILBANE, P.J., and
ANN DYKE, J., CONCUR
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