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{11} Plaintiff-appellant Nicole Dietrich (Nicole) appeals the trial court’s final decree
of divorce, specifically its decision to adopt defendant-appellee Mark Dietrich’s (Mark)
proposed shared parenting plan and its decision regarding the marital residence.

{12} On June 2, 2004, Nicole filed a complaint for divorce against her husband,
Mark. On June 18, 2004, Mark filed the same. The two actions were consolidated in the trial
court.

{13} Mark and Nicole married on May 24, 1997, and had three children: Kayla
Dietrich (Kayla), born October 22, 1997, and permanently disabled with cerebral palsy; and
twins Malina Dietrich (Malina) and Noah Dietrich (Noah), born April 23, 2003.

{14} During the marriage, Mark worked full time as a United States postal worker,
and Nicole stayed home to care for the children.

{15} Markand Nicole submitted separate proposed shared parenting plans. The trial
court ordered Family Conciliation Services (FCS) to render an opinion in the matter. FCS
psychologist Nancy Huntsman (Huntsman) conducted psychological testing, made a home

visit, and recommended shared parenting.

{16} Huntsman also noted that Kayla undergoes a series of treatments for cerebral
palsy, including speech therapy, occupational therapy, and physical therapy. Kayla also
attends school in the afternoon. Almost Family, an organization that provides caregivers to

Mark and Nicole for Kayla with the help of Medicaid, agreed to continue providing care at



both Mark’s and Nicole’s residences.

{17+ Concerning the marital property, it must be noted that prior to their marriage,
Mark purchased a home on 8402 Pelham Drive, Parma, Ohio, with a down payment of
$41,749.77. Mark and Nicole continued to reside at the Pelham Drive home until March
2002. Thereafter, Mark and Nicole made a $64,821.26 down payment on 2671
Bramblewood Drive, Broadview Heights, Ohio, which included proceeds from the sale of
the Pelham Drive home.

{18} The matter proceeded to trial on June 22 and 23, 2005, and continued on
October 4, November 3, 2005, and January 17, 2006.

{19} On April 21, 2006, the trial court issued its final decree of divorce that adopted
Mark’s proposed shared parenting plan, designated both parents as residential parents and
legal custodians, and established child support as it pertained to the children. The trial court
also granted spousal support, awarded Nicole the marital residence, and ordered Nicole to
pay Mark for his interest in the marital residence within two years.

{1 10} The parties appealed, and we affirmed in part, reversed in part and remanded.
See Dietrichv. Dietrich, Cuyahoga App. No. 88168, 2007-Ohio-2495 (Dietrich ). (Finding
that the trial court failed to set forth findings of fact and conclusions of law as it pertained to
adoption of Mark’s proposed shared parenting plan, and that the trial court erred regarding
the amount of Mark’s interest in the marital home.)

{1 11} On September 21, 2007, the trial court issued a journal entry adopting Mark’s
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proposed shared parenting plan setting forth its findings of fact and conclusions of law and
also recalculated Mark’s interest in the marital home.

{1 12} Nicole appeals, asserting three assignments of error for our review.
ASSIGNMENT OF ERROR NUMBER ONE

“The trial court erred in its allocation of parental rights and

responsibilities by failing to designate appellant/mother as residential

parent/legal custodian; or in the alternative, erred in failing to adopt the
shared parenting plan presented to the court by appellant/mother.”

{1 13} Nicole argues that the trial court erred when it failed to designate her as
residential parent/legal custodial. In the alternative, Nicole argues that the trial court erred
when it failed to adopt her proposed shared parenting plan.

{1 14} As it pertains to parental rights, we afford the trial court great deference upon
review. Miller v. Miller (1988), 37 Ohio St.3d 71. Therefore, we review allocation of
parental rights and responsibilities upon an abuse-of-discretion standard. Davis v. Flickinger,
77 Ohio St.3d 415, 1997-Ohio-260. "The term "abuse of discretion' connotes more than an
error of law or judgment; it implies that the court's attitude was unreasonable, arbitrary or
unconscionable.” Blakemore v. Blakemore (1983), 5 Ohio St.3d 217.

{1 15} In doing so, a trial court is required to consider whether a proposed shared
parenting plan is in the best interest of the children pursuant to the factors set forth in R.C.
3109.04(F)(1) and 3109.04(F)(2). Robinette v. Robinette, Cuyahoga App. No. 88445, 2007-

Ohio-2516.

{1 16} As the Tenth District aptly noted in Archer v. Nationwide Ins. Co. (1993),



Franklin App. No. 93AP-620:

“We *** gbserve that Ohio's statute on the allocation of parental rights
and responsibilities expresses a strong presumption that shared parenting
is in the best interests of the child. R.C. 3109.04. Absent compelling
evidence to the contrary, the amended decree of divorce should be
construed as intending to provide the children with dual residences.”

{117} Thus, the trial court is required to consider the factors set forth in R.C.
3109.04(F)(1), which includes but is not limited to:
“(a) The wishes of the child's parents regarding the child’s care;

(b) If the court has interviewed the child in chambers pursuant to
division (B) of this section regarding the child's wishes and
concerns as to the allocation of parental rights and responsibilities
concerning the child, the wishes and concerns of the child, as
expressed to the court;

(c) The child's interaction and interrelationship with the child’s
parents, siblings, and any other person who may significantly affect
the child'’s best interest;

(d) The child's adjustment to the child’s home, school, and community;

(e) The mental and physical health of all persons involved in the
situation;

() The parent more likely to honor and facilitate court-approved
parenting time rights or visitation and companionship rights;

() Whether either parent has failed to make all child support
payments, including all arrearages, that are required of that parent
pursuant to a child support order under which that parent is an
obligor;

(h)  Whether either parent or any member of the household of either
parent previously has been convicted of or pleaded guilty to any
criminal offense involving any act that resulted in a child being an



(1)

)

{1 18} In applying R.C. 3109.04(F)(1) to the facts of this case, we find that both
parties requested shared parenting.
interrelationships not only with Mark and Nicole, but also with each other, with certain
extended family members, and also with their caregivers. The children are well adjusted to
home, school, and their community. Kayla has adjusted well to the first grade in
mainstreamed, full-time school. Kayla’s mental and physical health is a priority for both
parents. All other persons involved have good mental and physical health. Both parties

appear equally likely to honor and facilitate court-approved parenting time rights and

visitation.

{1 19} Additionally, the trial court is required to consider R.C. 3109.04(F)(2), which
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abused child ***; whether either parent or any member of the
household of either parent previously has been convicted of or
pleaded guilty to a violation of section 2919.25 of the Revised Code
or a sexually oriented offense involving a victim who at the time of
the commission of the offense was a member of the family or
household that is the subject of the current proceeding; ***and
whether there is reason to believe that either parent has acted in a
manner resulting in a child being an abused child or a neglected
child;

Whether the residential parent or one of the parents subject to a
shared parenting decree has continuously and willfully denied the
other parent's right to parenting time in accordance with an order
of the court;

Whether either parent has established a residence, or is planning to
establish a residence, outside this state.”

includes the following:

The children share quality interactions and
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“(a) The ability of the parents to cooperate and make decisions jointly,
with respect to the children;

(b) The ability of each parent to encourage the sharing of love,
affection, and contact between the child and the other parent;

(c) Any history of, or potential for, child abuse, spouse abuse, other
domestic violence, or parental kidnapping by either parent;

(d) The geographic proximity of the parents to each other, as the
proximity relates to the practical considerations of shared
parenting;

() The recommendation of the guardian ad litem of the child, if the
child has a guardian ad litem.”

{1 20} Inapplying R.C. 3109.04(F)(2) to the case sub judice, itis clear that the parties
are able to cooperate and make joint decisions respecting the children. They are also able to
encourage the sharing of love, affection, and contact between the children and other parent.
There is no history of or potential for child abuse, spousal abuse, other domestic violence or
parental kidnapping by either parent. The parents are also in rather close geographic
proximity to each other.

{1 21} Furthermore, not only did both parties submit proposed shared parenting plans,
but Huntsman recommended shared parenting as well. In fact, all of the professionals
involved in this case, including therapists, the speech pathologist and caregivers fail to give
any reason why shared parenting is not in the best interest of the children.

{1 22} As a result of the divorce, Nicole will need to work outside of the home,
possibly including weekend hours. Mark is eager to spend more time with the children and is

available on the weekends. As such, the adopted shared parenting plan also allows Nicole to
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work needed weekend shifts and Mark to spend that time with the children. Current
caregivers from Almost Family are also committed to providing services in both parties’
homes for Kayla.

{123} The trial court made express findings of fact and conclusions of law
incorporating R.C. 3109.04. In light thereof, we cannot find that the trial court abused its
discretion when it did not designate Nicole as residential parent or legal guardian. Nor did
the trial court abuse its discretion when it failed to adopt Nicole’s proposed shared parenting
plan.

{1 24} Nicole’s first assignment of error is overruled.

ASSIGNMENT OF ERROR NUMBER TWO

“The trial court erred and abused its discretion by not considering all the

factors listed in ORC 3105.171(F) in regard to the disposition of the

marital residence.”

{1 25} Nicole argues that the trial court erred in failing to consider all factors set forth
in R.C. 3105.171(F) when it disposed of the marital residence.

{1 26} Division of marital property is reviewed under an abuse-of-discretion standard.

Berish v. Berish (1982), 69 Ohio St.2d 318.

{1 27} The trial court is charged with determining what constitutes marital property

and what constitutes separate property. R.C. 3105.171(B). Regarding the same, we have

held that:

“R.C. 3105.171 provides the statutory framework for division of marital
property. The statute directs the court to divide marital property equally,
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unless an equal division would be inequitable. If an equal division of
marital property would be inequitable, the court shall not divide the
marital property equally but instead shall divide it between the spouses in
the manner the court determines equitable. In making a division of
marital property, the court is required to consider the factors set forth in
R.C. 3105.171(F).” Terryv. Terry (1994), 99 Ohio App.3d 228.

{1 28} Pursuant to R.C. 3105.171(F), the trial court is required to consider the
following factors:
“(1) The duration of the marriage;
(2) The assets and liabilities of the spouses;
(3) Thedesirability of awarding the family home, or the right to reside
in the family home for reasonable periods of time, to the spouse
with custody of the children of the marriage;

(4) The liquidity of the property to be distributed;

(5) Theeconomic desirability of retaining intact an asset or an interest
in an asset;

(6) The tax consequences of the property division upon the respective
awards to be made to each spouse;

(7) The costs of sale, if it is necessary that an asset be sold to effectuate
an equitable distribution of property;

(8) Any division or disbursement of property made in a separation
agreement that was voluntarily entered into by the spouses;

(9) Any other factor that the court expressly finds to be relevant and
equitable.”
{1 29} Specifically, Nicole argues that the trial court failed to consider three factors

set forth in R.C. 3105.171(F), namely: the desirability of awarding the family home or the
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right to reside in the family home to the spouse with custody of the children; the cost of sale;
and third, other factors that the trial court finds relevant and equitable.

{1 30} In Dietrich I, pertaining to disposal of the marital residence and calculation of
passive appreciation, we found that “the domestic relations court went seriously awry when
it attempted to apply the formula proposed by the court in Munroe v. Munroe (1997), 119
Ohio App.3d 530 *** to calculate appellee’s separate interest in the Bramblewood Drive
property.”

{1 31} On remand, the trial court found that Mark failed to establish the amount of
passive appreciation on his $39,915 initial investment in the home, and thus, Munroe cannot
be applied. Accordingly, the trial court determined that Mark’s separate property interest is
limited to the amount of his premarital down payment of $39,915, and that the remainder of
equity in the Bramblewood Drive property is subject to equal division.

{132} As such, the trial court’s division of equity, $20,346 to Mark and $26,238 to
Nicole, is clearly fair and equitable in light of the fact the trial court divided the sum total of
all marital property equally between Mark and Nicole. Further, it is clear that the trial court
considered all factors set forth in R.C. 3105.171(F).

{133} The trial court did not abuse its discretion when it disposed of the marital
residence on Bramblewood Drive.

{1 34} Nicole’s second assignment of error is overruled.

ASSIGNMENT OF ERROR NUMBER THREE
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“The trial court erred and abused its discretion by not considering how

difficult it would be for appellant/mother to avoid selling the marital

residence and by making an impractical and illogical disposition of
property.”

{1 35} Nicole argues that the trial court erred because it failed to consider how
difficult it would be for her to avoid selling the marital residence. Nicole also argues that the
trial court erred when it impractically and illogically disposed of the property. In support
thereof, Nicole cites to Pappas v. Hawkins-Pappas, 6" Dist. No. L-05-1138, 2006-Ohio-477
and Gills v. Gills (1994), 11" Dist. Nos. 93-L-191 and 93-L-194.

{1 36} However, a review of the aforementioned case law reveals that it has no
bearing on our ruling on Nicole’s second assignment of error. In Pappas, Gills, and in the
case sub judice, the trial courts applied R.C. 3105.171 in dividing the parties’ property and
was thereafter reviewed upon an abuse-of-discretion standard.

{137} Nicole’s third assignment of error is overruled.

Judgment affirmed.

It is ordered that appellee recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate be sent to said court to carry this judgment into
execution.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the

Rules of Appellate Procedure.
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MARY EILEEN KILBANE, JUDGE

SEAN C. GALLAGHER, P.J.,, CONCURS

ANN DYKE, J., CONCURRING IN PART AND DISSENTING IN PART (SEE
SEPARATE OPINION)

ANN DYKE, J., CONCURRING IN PART AND DISSENTING IN PART:

{1 38} Because I conclude that the trial court erred in adopting Mr. Dietrich’s shared
parenting plan, | respectfully dissent from the majority’s disposition of the first assignment of
error. 1 would reverse and remand as to the schedule of possession of the children, (and this
would in turn impact the spousal and child support awards) and order the trial court to
implement a plan in which the children spend considerably more time with Mrs. Dietrich.

{1 39} In essence, | conclude that the majority’s decision is contrary to the report of
Family Conciliation Services (“FCS”) psychologist Nancy Huntsman, contrary to the
evidence of record, and is unsupported by any evidence as to how Mark Dietrich will sustain
care for Kayla and the twins.

{1 40} In relevant part, Dr. Huntsman’s report indicated:

{1 41} “*** Kayla follows an exhausting schedule of treatment. She goes to Akron
General twice a week in the mornings (M and TH) for speech therapy, occupational therapy,
and physical therapy. She attends conductive education four times a week in the mornings

(T, W, F, Sat) * * *, Monday through Friday, she attends school in the afternoons.

{1‘|’ 42} Lk * X
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{1 43} “l asked [Mrs. Dietrich] to describe a ‘day in the life of her family.” She said
that, Mr. Dietrich had left for work that day at 4:30 a.m. She got up at 6:30 a.m. and started
cleaning up from the night before. Kayla awakened at 7:20 a.m. and the twins got up around
7:25a.m. *** Once up, the twins follow her around. She dressed Kayla, put her in her
special chair, and served juice all around. She changed the twins’ diapers and fixed Kayla’s
breakfast. The aid came and fed Kayla. Then, she leaves to take Kayla to her morning
therapies. Everyone gets home at about noon. Kayla eats. The bus to regular school comes
for her about 12:40 or 12:45 p.m. The aid remains in the house while she gets Kayla gets on
the bus. The twins go down for a nap around 1/45 [sic] or 2:00 p.m. She cleans the house
and makes calls to arrange for services or supplies for Kayla. Kayla comes home about 4:00
p.m. The twins are usually up by then. The aid also arrives about [4:00] p.m. Mr. Dietrich
comes home anytime between 3:00 and 5:30 p.m. He plays with the children. She cooks
dinner while the aid works with Kayla. * * * Bedtime is between 8:30 and 8:45 p.m.

{1 44} “She described Mr. Dietrich as ‘very good with the kids.” However, she
believes he will have to take on much more than he does now if he is to have residential
responsibility for the children for any amount of time. She thinks joint custody would be a
good solution, especially with the need for making medical decisions for Kayla, something
she doesn’t want to do by herself. Mr. Dietrich imagines sole custody with unrestricted
visitation for the mother.

{1 45} “*** Mr. Dietrich said he doesn’t see [his mother] as often as he would like,
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noting that she is not welcome in his house. * * * He said it was always a bone of
contention that his mother didn’t help with Kayla, especially since his wife’s father helped so
much. ***

{1 46} “* * *[I]t is my opinion * * * that these three children’s needs will be best
served if these parents do, indeed, establish a shared parenting plan in which both have
considerable responsibility for the children. * * * [I]f possible, Kayla needs to live in
Broadview Heights so that she can continue to attend her afternoon school. Additionally, she
needs one or the other parent during the days to get her to morning therapies and school. The
twins, of course, require twice of anything that normal toddlers would require. * * *

{1 47} “Although Mr. Dietrich expressed many concerns about his wife’s stability and
parenting, | could find nothing to suggest that she is not able to parent these children
adequately. * ** | do worry that, despite his complaints and concerns about his wife’s
parenting, Mr. Dietrich has really done very little of the work-a-day care of these
children, mostly because he works. | think he may not have an understanding of all the
little details that go into it.

{1 48} “*** ] would suggest that the parents share responsibility for the children
according to a scheme which has the children with Mrs. Dietrich through most of the
week. Then, while she works weekend shifts, since she will need to earn considerably more
money once divorced, Mr. Dietrich can have responsibility for the children [i.e.,] from

Thursday through Sunday one week and from Friday through Sunday the next. * * * The
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parent who can find a way to remain in the Brecksville Broadview Heights school system
should be designated residential parent so as to keep Kayla in her afternoon public school
program. Decisions regarding schooling, medical care, and activities should be shared. * *
*” (Emphasis added.)

{1 49} The majority’s decision fails to acknowledge this important recommendation.
In addition, Sarah Crawford, an aid employed by Almost Family, aid Tracy Warner, Carmelia
Jarvis, and volunteer Renee Dravis all testified regarding the dedicated care which Mrs.
Dietrich, aregistered nurse, provides to Kayla, Noah and Malina. Significantly, the evidence
demonstrates her particular dedication in obtaining state of the art and continuous therapies
for Kayla, and close attention that she provides to Noah, who has medical issues. The
evidence also overwhelmingly indicated that Mrs. Dietrich’s father, Joseph Mitchell provides
essential care for Kayla and has advanced considerable sums and effort for her care.
Moreover, Crawford’s testimony further indicated that Mr. Dietrich appeared to
inappropriately rely upon the aids in watching the twins.

{150} Moreover, Mark Dietrich testified that he would receive help from “family
members and friends.” He did not elaborate upon this plan, but stated that Griswald Special
Care would assist him with the care of the children while he is at work. He indicated that he
would continue to include Mr. Mitchell and Ms. Dravis in Kayla’s care, but the evidence
indicated that he had previously excluded them from Kayla’s care. He knew Kayla’s therapy

schedule, but he complained that Mrs. Dietrich had not informed him of all of her therapies.
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He insisted that the aids could transport Kayla but he admitted that they are not required to do
so and did not know whether Medicaid would pay them for such transportation. He stated
that his mother would assist him in caring for the children but she did not testify and the
evidence of record indicated that the couple had argued about her failure to help in the past.

{151} In accordance with all of the foregoing, | would conclude that the trial court
erred in adopting Mark Dietrich’s shared parenting plan and | would order the lower court to
adopt a plan which places the children primarily in the possession of Mrs. Dietrich. | am
compelled to conclude that the trial court abused its discretion by granting Mr. Dietrich
possession of the children on a two-week schedule, from Thursday through Monday one
week and from Friday through Monday the following week, with Mrs. Dietrich having
possession at all other times. In my view, the present situation supports the conclusion that
Mrs. Dietrich should have greater possession of the children in light of her greater
involvement in attaining and coordinating assistance for Kayla, and, in particular, her alliance
with dedicated family members and others and, due to Mr. Dietrich’s work hours, lack of a

clearly-outlined and feasible plan of care.

142 U.S.C. §1396a (70) and various regulations govern non-emergency medical
transportation for individuals eligible for medical assistance under state plans.
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