
[Cite as State v. Holland, 2008-Ohio-3450.] 
 

Court of Appeals of Ohio 
 

EIGHTH APPELLATE DISTRICT 
COUNTY OF CUYAHOGA 

  
 

JOURNAL ENTRY AND OPINION 
No.  91249 

  
 

STATE OF OHIO 
 

  PLAINTIFF-APPELLEE 
 

vs. 
 

AARON HOLLAND 
 

DEFENDANT-APPELLANT 
  

 
JUDGMENT: 

REVERSED AND REMANDED 
FOR A NEW TRIAL 

  
 

Criminal Appeal from the 
 Cuyahoga County Common Pleas Court 

Case No. CR-486825 
 

BEFORE:      Kilbane, J., Gallagher, P.J., and Stewart, J. 
 
   RELEASED: July 10, 2008 

 
JOURNALIZED:  



[Cite as State v. Holland, 2008-Ohio-3450.] 
ATTORNEY FOR APPELLANT 
 
Susan J. Moran 
55 Public Square 
Suite 1616 
Cleveland, Ohio 44113-1901 
 

ATTORNEYS FOR APPELLEE 

William D. Mason 
Cuyahoga County Prosecutor 
Pinkey S. Carr, Assistant 
8th Floor Justice Center 
1200 Ontario Street 
Cleveland, Ohio 44113 
 
 
 
 

 

 

 

 

 

N.B.   This entry is an announcement of the court’s decision.  See App.R. 22(B), 22(D) and 
26(A); Loc.App.R. 22.  This decision will be journalized and will become the judgment and 
order of the court pursuant to App.R. 22(E) unless a motion for reconsideration with 
supporting brief, per App.R. 26(A), is filed within ten (10) days of the announcement of the 
court’s decision.  The time period for review by the Supreme Court of Ohio shall begin to 
run upon the journalization of this court’s announcement of decision by the clerk per 
App.R. 22(E).  See, also, S.Ct. Prac.R. II, Section 2(A)(1). 



[Cite as State v. Holland, 2008-Ohio-3450.] 
MARY EILEEN KILBANE, J.: 

{¶ 1} Defendant Aaron Holland (appellant) appeals his convictions of two 

counts of gross sexual imposition.  After reviewing the facts of the case and pertinent 

law, we reverse and remand for a new trial. 

I. 

{¶ 2} C.R., born April 20, 2001, and T.W., born June 18, 2001, both attended 

daycare at Beverly Holland’s (Beverly) house in Euclid, Ohio when the following 

events allegedly took place.1  A brief history of the family dynamics follows.  Beverly, 

who is married to appellant, is a licensed daycare provider.  Beverly is the paternal 

grandmother of T.W. and a great-aunt of C.R., thus making appellant the 

grandfather by marriage of T.W. and the great-uncle by marriage of C.R.  

{¶ 3} On April 28, 2005, Karen Wright (C.R.’s mother) discovered blood in 

four-year-old C.R.’s underpants and a scratch on C.R.’s right labia.  C.R.’s mother 

asked C.R. what happened, and C.R. replied that T.W., who was three years old at 

the time, touched her private area.  C.R.’s mother began asking C.R. if specific 

individual adults were also involved in this incident, and C.R. replied yes to 

appellant’s name. 

{¶ 4} The next day, C.R.’s mother called Beverly, who questioned T.W. about 

the allegations.  T.W. replied that she touched C.R.’s private area with a back 

                                                 
1The parties are referred to herein by their initials or title in accordance with this 

court’s established policy regarding nondisclosure of identities in juvenile cases. 
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scratcher.  C.R.’s mother also called Vanessa Knight (T.W.’s mother) to question 

her regarding the incident.  T.W.’s mother questioned T.W., who stated that she and 

C.R. touched each other’s privates.  C.R.’s mother took C.R. to the hospital, where 

staff prepared a rape kit, and the police were notified. 

{¶ 5} On May 2, 2005, Cuyahoga County Department of Children and Family 

Services social worker Angela Colon (Colon) was assigned to investigate the 

allegations because the events took place at a daycare.  Colon interviewed C.R. and 

T.W.  According to Colon, C.R. told her that appellant touched her private area once, 

and T.W. told her that appellant kissed her “kitty cat.”  Also in early May, Euclid 

police detective Susan Schmid (“Detective Schmid”) began investigating this 

allegation.  As part of her investigation, Detective Schmid interviewed C.R., who told 

her that T.W. touched her private area, and T.W. who told her that C.R. touched her 

private area.  T.W. denied that appellant ever touched her private area, and a careful 

reading of the transcript shows that there is no testimony as to what C.R. said to 

Schmid about appellant. 

{¶ 6} On October 5, 2006, appellant was indicted for two counts of kidnapping 

and two counts of gross sexual imposition.  On January 19, 2007, a jury found 

appellant guilty of two counts of gross sexual imposition, in violation of R.C. 

2907.05(A)(4).  On February 20, 2007, the court sentenced appellant to one year in 

prison.  Subsequently, on March 13, 2007, the court declared appellant a sexual 
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predator.  On April 6, 2007, appellant filed a notice of appeal concerning his 

convictions and sexual predator classification.   

{¶ 7} In State v. Holland, Cuyahoga App. No. 89667, 2008-Ohio-920, this 

court affirmed appellant’s sexual predator classification; however, this court 

dismissed the remainder of the appeal as being untimely.  On March 11, 2008, this 

court granted appellant’s motion for a delayed appeal and assigned a new case 

number.  We now address appellant’s remaining assignments of error.   Because we 

are reversing appellant’s convictions, this necessarily requires vacation of his sexual 

predator classification at the trial court level.  Additionally, the instant opinion 

supercedes State v. Holland, Cuyahoga App. No. 89667, 2008-Ohio-920, as to the 

sexual predator classification. 

II. 

{¶ 8} In his first assignment of error, appellant argues that “the trial court 

committed plain error in violation of Crim.R. 52 and Evid.R. 601 when it allowed 

incompetent minor witnesses to testify in violation of appellant’s right to due process 

***.”  Specifically, appellant argues that the court improperly allowed two five-year-

old witnesses to testify without conducting a competency hearing. 

{¶ 9} The standard of review for admissibility of evidence is abuse of 

discretion. See Peters v. Ohio State Lottery Comm. (1992), 63 Ohio St.3d 296, 587 

N.E.2d 290.  However, appellant did not object to the testimony under scrutiny in this 

assignment of error; therefore, it is subject to the plain error rule. "Plain errors or 
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defects affecting substantial rights may be noticed although they were not brought to 

the attention of the court." Crim.R. 52(B). Furthermore, the Ohio Supreme Court has 

held that the "power afforded to notice plain error, whether on a court's own motion 

or at the request of counsel, is one which courts exercise only in exceptional 

circumstances, and exercise cautiously even then."  State v. Long (1978), 53 Ohio 

St.2d 91, 94, 372 N.E.2d 804. 

{¶ 10} Evid.R. 601(A) states, in pertinent part, that every witness is presumed 

competent except “children under ten years of age, who appear incapable of 

receiving just impressions of the facts and transactions respecting which they are 

examined, or of relating them truly.” 

{¶ 11} In State v. Frazier (1991), 61 Ohio St.3d 247, 250-51, the Ohio Supreme 

Court held the following regarding the determination of a child witness’ competency:  

“It is the duty of the trial judge to conduct a voir dire examination of a 
child under ten years of age to determine the child's  competency to 
testify. Such determination of competency is within the sound discretion 
of the trial judge. The trial judge has the opportunity to observe the 
child's appearance, his or her manner of responding to the questions, 
general demeanor and any indicia of ability to relate the facts accurately 
and truthfully. Thus, the responsibility of the trial judge is to determine 
through questioning whether the child of tender years is capable of 
receiving just impressions of facts and events and to accurately relate 
them.”  
{¶ 12} The Frazier court also held that the trial court must take into 

consideration five factors when making this analysis, including “(1) the child's ability 

to receive accurate impressions of fact or to observe acts about which he or she will 

testify, (2) the child's ability to recollect those impressions or observations, (3) the 
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child's ability to communicate what was observed, (4) the child's understanding of 

truth and falsity, and (5) the child's appreciation of his or her responsibility to be 

truthful.”  Id. at 251. 

{¶ 13} While Ohio courts hold that it is the preferred method for a court to 

conduct a competency hearing before allowing children under the age of ten to take 

the stand, in rare cases appellate courts have determined that it was not plain error 

for the trial court to fail to do this.  See, e.g., State v. Morgan (1985), 31 Ohio App.3d 

152 (holding that the defendant was not prejudiced when the eight-year-old victim, 

who was seven at the time of the offense, testified after the prosecutor conducted 

what amounted to a voir dire at the beginning of her testimony).  Additionally, in 

State v. Hendrix (Aug. 26, 1993), Cuyahoga App. No. 63566, we upheld the 

testimony of three child victims, ages six, seven, and eight, without a competency 

hearing, finding the following: 

“Although the preferred judicial procedure is to have the trial court 
conduct a voir dire examination of child witnesses under the age of ten, 
we do not find that the defendant was prejudiced in this instance and in 
light of the fact that this case was tried to the bench. In this case, the 
prosecutor upon direct examination asked the three children questions 
pertaining to their competency to testify which amounted to a voir dire 
of their competency to testify. The trial judge also asked questions of 
the children which pertained to their competency.” 
{¶ 14} In the instant case, the court did not conduct competency hearings for 

two five-year-old witnesses who were ages three and four, respectively, at the time 

the alleged offenses took place.  Rather, the prosecutor began her direct 
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examination of C.R. and T.W. with the following colloquy, which took place in front of 

the jury:  

“Q: Hey, [C.R.]  You need to sit up a little bit because you have to 
speak in here.  Okay? 

 
A: Uh-huh. 
 
Q: All right.  Tell me your name. 
 
A: [C.R.]. 
 
Q: All right.  I need you to speak in the mic, though, [C.R.].  

Because if you speak in the mic, your mom and your sister will 
be able to hear you back there.  Okay? 

 
A: Uh-huh. 
 
Q: Now, tell me your name. 
 
A: [C.R.]. 
 
Q: A little bit more.  Come on.  Turn around.  Sit up in your chair.  

Sit up a little bit.  You’re a big girl, aren’t you? 
 

A: Uh-huh. 
 
Q: Okay.  Speak in the mic.  Tell us your name again. 
 
A: [C.R.]. 
 
Q: And how old are you, [C.R.]? 
 
A: Five. 
 
Q: Move your hand from your mouth.  See mom back there?  Yes? 
 
A: Uh-huh. 
 



 
 

−8− 

Q: All right.  I need you to say yes or no.  I’m going to put your hand 
down.  I’m going to stay right up here next to you.  Is that okay? 

 
THE COURT: The jury can’t see through you. 

 
Q: What’s your last name? 
 
A: [R].” 

 
{¶ 15} Throughout C.R.’s testimony, the prosecutor consistently prompted her 

to answer yes or no, rather than mumble or shake or nod her head.  C.R. was then 

able to identify her birth date, age, siblings’ and teacher’s name.  However, she was 

not able to identify the name of her school, and she answered in the negative when 

asked if it was a bad thing to tell a lie, then changed her mind after prompting from 

the prosecutor. C.R.’s contradictory answer to whether she would make up a story 

was “yes - no.”  C.R. was also inconsistent when asked if she remembered the 

names of the people at the daycare with her, she was inconsistent when asked if she 

liked attending daycare, and she could not recall what kinds of toys were there.  In 

addition, during the middle of the direct examination, C.R. contradicted herself about 

whether the touching of her private parts was on top of, or underneath, her clothes, 

about whether appellant said anything after the alleged incident, about whether T.W. 

ever touched her private parts, about whether she remembered having blood in her 

underwear, and about whether appellant “scratched” or touched her private parts. 

{¶ 16} For example, the following excerpt is indicative of C.R.’s entire 

testimony: 
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“Q: Okay.  Did anyone else touch your private part?  Yes or no? 
 

A: No. 
 

Q: All right.  Did [T.W.] ever touch your private part?  Say yes or no. 
 

A: No. 
 

*** 
 

Q: All right.  Did anyone ever touch you with this back scratcher?  
You’re shaking your head yes.  You have to say yes or no. 

 
A: Yes. 

 
Q: Who touched you with this back scratcher? 

 
A: [T.W.]. 

 
Q: [T.W.]? 

 
A: Uh-huh. 

 
Q: Yes? 

 
A: Yes. 

 
Q: Where did she touch you? 

 
A: On my private parts.” 
 
{¶ 17} Furthermore, during cross-examination, C.R. testified that she did not 

remember telling the prosecutor, just moments earlier, that T.W. touched her with a 

back scratcher.  However, she answered the next question - “Did [T.W.] ever touch 

you with a back scratcher?” - in the affirmative. 

{¶ 18} Turning to T.W.’s testimony, the beginning colloquy is as follows: 
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“Q:  Can you tell me your name? 
A: [T.] 
Q: Wow.  What’s your last name? 
A: [W.] 
Q: How do you spell your first name? 
A: I don’t know. 
Q: You don’t know.  Okay.  How old are you? 
A: Five. 
Q: When is your birthday? 
A: June 18th. 
Q: What year were you born in? 
A: I don’t know. 
Q: You don’t know.  2001 maybe?  But you’re five now, right? 

 
A: Yes. 
Q: When will you be six? 
A: I don’t know. 
Q: How about on your birthday?  Do you think you’ll turn six on June 18th? 

 
A: Yes. 
Q: All right.  What grade are you in? 
A: Kindergarten. 
Q: What’s the name of your school? 
A: I don’t know. 
Q: You don’t know.  What’s [your] teacher’s name? 
A: Mrs. Sowa. 
*** 
Q: Do you know the difference between telling the truth and a story 

or a lie? 
 

A: I don’t know. 
Q: Do you know what it means to tell the truth? 
A: No. 
Q: No?  Is it a good thing to tell the truth? 
A: Yes. 
Q: All right.  Is it a bad thing to tell a lie? 
A: No. 
Q: No?  Do you think people should tell lies? 
A: No. 
Q: All right.  You wouldn’t lie to your mommy or anyone if they 

asked you something, would you? 
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A: No. 
Q: Why not? 
A: I don’t know.” 
{¶ 19} During the course of her testimony, T.W. did not know where she lived 

or the name of her street, she did not remember talking to the social worker about 

this case, she was inconsistent in identifying her body parts, and she did not recall 

anyone talking about her private parts.  She testified that C.R. touched her private 

parts with her hand, and not the back scratcher; appellant never touched her; she 

did not see appellant touch C.R.; and she did not tell anyone that someone touched 

her private parts.  She also did not recall having a conversation with her 

grandmother about touching C.R.’s private parts. 

{¶ 20} In applying the above testimony to Frazier’s five-pronged test for 

competency of child witnesses, we find the following facts should have been taken 

into consideration by the trial court.  C.R.’s testimony shows that it is unclear 

whether she was able to accurately observe the circumstances surrounding these 

allegations.  Her ability to recollect is questionable because of the inconsistency of 

her answers.  Additionally, she was able to communicate only after much prompting 

from the prosecutor about speaking into the microphone, sitting upright, and 

articulating answers.  Her understanding of  truth and falsity was also brought into 

question, again due to inconsistencies in her answers and continuous prompting 

from the prosecutor. 
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{¶ 21} T.W.’s testimony is riddled with clear instances of her failing the court- 

mandated competency test.  Most importantly, she did not recall most of what 

happened, and she admitted to not knowing the difference between the truth and a 

lie.   

{¶ 22} While we are aware that noticing plain error is a high hurdle to leap, we 

find that in the instant case, the court’s failure to conduct competency hearings or in 

the alternative voir dire examinations for C.R. and T.W., and thus its failure to 

determine their competency on the record, amounts to plain error.  The testimony of 

two statutorily incompetent five-year-old girls is prejudicial to appellant because the 

emotional impact a child witness may have on a jury is unquantifiable.  This is 

painfully apparent because T.W. testified that appellant never touched her, yet a jury 

found him guilty of doing just that.  Furthermore, if a child is declared incompetent to 

testify under Evid.R. 601, the child’s statements made to another are inadmissible 

as exceptions to hearsay under Evid.R. 807.  In other words, it would also be error to 

admit C.R.’s and T.W.’s mothers’ testimonies regarding what the two girls allegedly 

said if the two girls were incompetent at the time the statements were made.  T.W. 

was three years old when the accusations were made, and C.R. had turned four 

years old a week prior to the day in question.  If T.W. testified at age five that she did 

not understand the difference between the truth and a lie, it is not unreasonable to 

assume she would not have understood two years prior, when she was age three.  

See In re Shamblin (Sept. 8, 1998), Ross App. Nos. 97CA2347 and 98CA2400 
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(holding that a trial court must find a witness under the age of ten was competent 

when he or she made a statement regarding sexual abuse to admit that statement 

as an exception to hearsay under Evid.R. 807); State v. Said (1994), 71 Ohio St.3d 

473. 

{¶ 23} We also note that the Ohio Supreme Court in State v. Wilson (1952), 

156 Ohio St. 525, 532-33, held the following:  “It is the duty of the court to conduct 

such an examination.  The child’s appearance, fear or composure, general 

demeanor and manner of answering, and any indication of coaching or instruction as 

to answers to be given are as significant as the words used in answering ***.”  

(Emphasis in original.)  

{¶ 24} In conclusion, we hold that children under ten years of age who appear 

incapable of receiving just impressions of facts and transactions are presumed 

incompetent, and in such cases it is the duty of the trial court to conduct a 

competency hearing.  We feel that this was not adequately done in the instant case, 

and that a new trial is warranted to include a competency hearing pursuant to 

Evid.R. 601.  Appellant’s first assignment of error is sustained. 

{¶ 25} Additionally, we vacate appellant’s sexual predator classification.  

Pursuant to App.R. 12(A)(1)(c), appellant’s remaining assignments of error are 

made moot by our disposition of his first assignment of error. 

{¶ 26} Judgment reversed and case remanded for a new trial consistent with 

the mandates in this opinion. 
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It is ordered that appellant recover from appellee costs herein taxed. 

The court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate be sent to said court to carry this judgment 

into execution. 

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 

of the Rules of Appellate Procedure. 

 

                                                                         
MARY EILEEN KILBANE, JUDGE 
 
MELODY J. STEWART, J., CONCURS IN JUDGMENT ONLY; 
SEAN C. GALLAGHER, P.J., DISSENTS WITH SEPARATE  
OPINION 
 
SEAN C. GALLAGHER, P.J., DISSENTING: 
 

{¶ 27} I respectfully dissent from the majority’s holding in this case.  I would 

find no error in any of the six assigned errors and would affirm appellant’s 

convictions and sentence. 

{¶ 28} It should come as no surprise that two five-year-old children would have 

some degree of difficulty relating to circumstances they encounter inside a 

courtroom.  The fact that very minor children need to be told to speak into a 

microphone, to sit up, and to be repeatedly prompted to give audible responses does 

not render them incompetent to testify.  I believe a review of the record as a whole 

supports the finding of competency for both children in this case. 
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{¶ 29} Evid.R. 601 sets out the general rule of competency for all witnesses.  It 

states that every person is competent except  “(A) Those of unsound mind, and 

children under ten years of age, who appear incapable of receiving just impressions 

of the facts and transactions respecting which they are examined, or of relating them 

truly.”  (Emphasis added.)  The majority opinion characterizes the children 

“statutorily incompetent” and “presumed incompetent,” but in fact, regardless of 

age, only those incapable of meeting the requirements of Evid.R. 601(A) are 

incompetent.  The Supreme Court of Ohio stated that “a witness under the age of 

ten is not presumed incompetent, but rather, the proponent of the witness’s 

testimony bears the burden of proving that the witness is capable of receiving just 

impressions and relating them truthfully.”  State v. Clark, 71 Ohio St.3d 466, 469, 

1994-Ohio-43.  Accordingly, no one is in fact “statutorily” or “presumptively” 

incompetent. 

{¶ 30} As the majority notes, appellate courts have found that it was not 

prejudicial for the prosecutor to conduct a voir dire of a child witness at the beginning 

of the child’s testimony.  In fact, the Ohio Supreme Court in Frazier did not find error 

when the trial court permitted counsel to examine the child witness on voir dire.  61 

Ohio St.3d at 251.  As stated in State v. Morgan (1986), 31 Ohio App.3d 152, 155:  

“The issue of a witness’ competence to testify may be likened to other 
issues of admissibility.  See, generally, Evid. R. 104(A).  The threshold 
of admissibility is low, reflecting a policy of favoring the admission of 
relevant evidence for the trier of fact to weigh as opposed to preliminary 
admissibility determinations which prevent relevant evidence from 



 
 

−16− 

reaching the trier of fact at all.  See Evid.R. 402.  In the same fashion, a 
child witness’ competence to testify is measured by the standard of 
whether the child is able to receive just impressions of facts and to 
relate these impressions truly.  Evid.R. 601(A).  If the child meets that 
minimal standard, the testimony of the child is received into evidence 
for the trier of fact to weigh. ***  A voir dire examination should consist 
of questions designed to elicit from the child answers which the court 
can use to test competence.  From the case law it is clear that a child 
should demonstrate the ability to distinguish truth from falsehood.  The 
child should also be able to reasonably identify the consequences of 
giving false testimony.”  
{¶ 31} In this case, the prosecutor conducted a voir dire of both children’s 

competency prior to eliciting testimony regarding the actual incident.  C.R. testified to 

her age, her birthday, her grade in school, her teacher’s name, and the names of her 

siblings.  She also testified that she knew the difference between the truth and a lie, 

and that it was good to tell the truth and bad to tell a lie.  As for T.W., she testified to 

her age, her birthday, her grade level, her teacher’s name, and that it was a good to 

tell the truth and bad to tell a lie.  I would find that both children were competent to 

testify.   

{¶ 32} The majority opinion finds plain error in appellant’s claim that the trial 

court failed to conduct competency hearings for both child witnesses.  This appears 

to be placing form over substance, as the majority goes on to factually analyze 

alleged deficiencies in what, in essence, was a hearing on competency.  Although 

the majority bases its ruling on a claimed procedural error, it would seem the 

majority analysis is really focused on the trial court’s failure to find the child 

witnesses incompetent because of inconsistencies in their trial testimony.  
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Inconsistency goes to the weight of the evidence, not the competence of the witness. 

  

{¶ 33} Further, the majority’s reliance on plain error, in my view, is misplaced.  

Crim.R. 52(B) provides that “plain errors or defects affecting substantial rights may 

be noticed although they were not brought to the attention of the court.”  “By its very 

terms, the rule places three limitations on a reviewing court’s decision to correct an 

error despite the absence of a timely objection at trial.  First, there must be an error, 

i.e., a deviation from a legal rule.  Second, the error must be plain.  To be ‘plain’ 

within the meaning of Crim.R. 52(B), an error must be an ‘obvious’ defect in the trial 

proceedings.  Third, the error must have affected ‘substantial rights.’”  State v. 

Barnes, 94 Ohio St.3d 21, 2002-Ohio-68. This means that the trial court’s error must 

have affected the outcome of the trial.  Id.  Errors that satisfy these three limitations 

may be corrected by the appellate court.  State v. Najjar, Cuyahoga App. No. 88741, 

2007-Ohio-3666. However, notice of plain error should be done “with the utmost 

caution, under exceptional circumstances, and only to prevent a manifest 

miscarriage of justice.”  State v. Long (1978), 53 Ohio St.2d 91.    

{¶ 34} After reviewing the testimony of both C.R. and T.W., I cannot say that 

without their testimony the outcome of the trial would have been different.  C.R.’s 

testimony was corroborated by the social worker, and T.W.’s testimony helped the 

defense.  Even if the court had found the children incompetent to testify, the 
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testimony of the social worker would have been sufficient to overcome plain error 

and convict the appellant.   

{¶ 35} With respect to the second assigned error, I would affirm the trial court’s 

admission of the social worker’s testimony.  This case is factually on all fours with 

State v. Muttart, 116 Ohio St.3d 5, 2007-Ohio-5267.  In Muttart, the Supreme Court 

of Ohio held that a child need not have been found competent to testify in order to 

have the child’s statement admitted as an exception to the hearsay rule if the 

statement was made for the purpose of medical diagnosis or treatment under 

Evid.R. 803(4).  Id.  Further, Evid.R. 807, the residual hearsay exception, does not 

control the admission of evidence proffered per Evid.R. 803(4), the medical 

diagnosis exception to hearsay.  Regardless of whether a child less than ten years 

old has been determined to be competent to testify pursuant to Evid.R. 601, the 

child’s statements may be admitted at trial as an exception to the hearsay rule 

pursuant to Evid.R. 803(4) if they were made for purposes of medical diagnosis or 

treatment.  Id.  In cases in which there is hearsay that could be admitted under 

Evid.R. 807 (residual exception) or Evid.R. 803(4) (medical treatment exception), a 

trial court judge retains her discretion to determine which hearsay exception, if any, 

is most appropriate to admit the evidence.2  Id. 

                                                 
2Although the Muttart decision was released after the trial was conducted in this 

case, the law of Muttart is nevertheless applicable to this appeal.  The trial court may not 
have admitted the testimony of the social worker under the standard in Muttart, but its 
admission was nonetheless proper.  
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{¶ 36} With respect to the third assigned error concerning the claim of 

ineffective assistance of counsel, I would overrule this assignment of error.  In my 

view, there was no basis in the record for trial counsel to object to the competency of 

the child witnesses.  Further, the testimony of T.W. aided the defense.  Lastly, the 

social worker’s testimony was admissible.  Ohio appellate courts have consistently 

found that the statements of children to social workers and counselors are 

admissible pursuant to Evid.R. 803(4), because the statements were made for the 

purpose of being referred to proper medical treatment.  In re A.R., Summit App. No. 

22836, 2006-Ohio-1548; State v. Rice, Cuyahoga App. No. 82547, 2005-Ohio-3393; 

State v. Azbell, Fairfield App. No. 04CA11, 2005-Ohio-1704; State v. Tillman, Butler 

App. No. CA2003-09-243, 2004-Ohio-6240; State v. Ludwick, Ashtabula App. No. 

2002-A-0024, 2004-Ohio-1152; State v. Nasser, Franklin App. No. 02AP1112, 

2003-Ohio-5947.  I fail to see how appellant is prejudiced by the trial tactics or 

decisions of trial counsel or how the outcome of the trial would have been different.  

State v. Hyde (Jan. 11, 2001), Cuyahoga App. No. 77592.     

{¶ 37} With respect to appellant’s fourth and fifth assigned errors concerning 

sufficiency and manifest weight, I would again affirm the convictions.  Viewing the 

evidence in a light most favorable to the prosecution, I would find that the elements 

of gross sexual imposition were proved beyond a reasonable doubt and that his 

convictions were not against the manifest weight.  
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{¶ 38} With respect to the last assigned error regarding the trial court’s finding 

that the appellant is a sexual predator, I would affirm the trial court’s decision.  The 

record is clear that the trial court considered the enumerated factors under R.C. 

2950.09, and the trial court’s decision was not against the weight of the evidence.     
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