
[Cite as State v. Griffin, 2007-Ohio-5725.] 
         

   Court of Appeals of Ohio 
 

EIGHTH APPELLATE DISTRICT 
COUNTY OF CUYAHOGA 

 
  

 
JOURNAL ENTRY AND OPINION 

No.  89274 
 
 

 
STATE OF OHIO 

 
PLAINTIFF-APPELLEE 

 
vs. 

 
CHARLES GRIFFIN 

 
DEFENDANT-APPELLANT 

 
  

 
JUDGMENT: 
AFFIRMED 

 
 
 

Civil Appeal from the 
Cuyahoga County Court of Common Pleas 

Case No. CR-464160 
 

BEFORE:   Calabrese, J., Sweeney, P.J., and Stewart, J. 
 

RELEASED:     October 25, 2007 
 

JOURNALIZED: 



[Cite as State v. Griffin, 2007-Ohio-5725.] 
ATTORNEY FOR APPELLANT 
 
Richard Agopian 
The Hilliard Building 
1415 West Ninth Street 
Second Floor 
Cleveland, Ohio 44113 
 
ATTORNEYS FOR APPELLEE 
 
William D. Mason 
Cuyahoga County Prosecutor 
Mary McGrath, Assistant 
The Justice Center, 8th Floor 
1200 Ontario Street 
Cleveland, Ohio 44113 



[Cite as State v. Griffin, 2007-Ohio-5725.] 
ANTHONY O. CALABRESE, JR., J.:   

{¶ 1} Defendant-appellant, Charles Griffin (“appellant”), appeals the decision 

of the trial court.  Having reviewed the arguments of the parties and the pertinent 

law, we hereby affirm the lower court.  

I. 

{¶ 2} This appeal involves a judicial release hearing for a defendant who 

fractured his five-month-old son’s skull.  Appellant was indicted by the Grand Jury for 

one count of felonious assault in violation of R.C. 2903.11, and four counts of 

endangering children in violation of R.C. 2919.22, felonies of the second and third 

degrees, respectively.  

{¶ 3} On June 21, 2005, appellant  entered a guilty plea to felonious assault.  

All remaining counts were nolled.  Additionally, in CR-460751, appellant entered a 

guilty plea to drug trafficking, a felony of the third degree.  On August 3, 2005, the 

trial court sentenced appellant to a prison term of three years for the felonious 

assault conviction and a concurrent prison term of one year for the drug trafficking 

conviction.   

{¶ 4} On March 10, 2006, appellant filed a motion for judicial release in both 

cases.  On April 10, 2006, appellee filed a brief in opposition to appellant’s motion 

for judicial release in both cases.  On December 5, 2006, the trial court conducted a 

hearing on appellant’s motion for judicial release.  However, appellee was not 

notified of the hearing or the hearing date.  Therefore, no representative of the state 
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or the victim was present at the December 5, 2006 hearing.  Consequently, the trial 

court granted appellant’s motion and released him.   

{¶ 5} On December 6, 2006, the victim’s mother notified the state by phone 

that appellant had been released from prison.  The state filed a motion for 

reconsideration of the court’s order granting judicial release.  The trial court held a 

second hearing on the next day, December 7, 2006.  The trial court acknowledged 

that the state and the victim were not notified about the December 5, 2006  hearing.  

The trial court vacated its earlier December 5, 2006 order granting appellant’s 

judicial release and ordered appellant to complete his prison term.   

{¶ 6} On January 9, 2007, appellant filed a notice of appeal from the trial 

court’s order and a motion to set appeal bond and suspend execution of sentence 

during the pendency of appellate proceedings.  On January 11, 2007, the state filed 

its brief in opposition to appellant’s  motion.  On January 12, 2007, the trial court 

denied appellant’s motion to set appeal bond and suspend execution of sentence 

during appellate proceedings.   

{¶ 7} Because the trial court denied appellant’s motion for bond,  appellant 

filed a motion to set appeal bond and suspend execution of sentence during 

appellate proceedings on January 23, 2007.  On February 6, 2007, appellee filed its 

memorandum in opposition to appellant’s motion to set appeal bond and suspend 

execution of sentence during the pendency of appellate proceedings.  On February 
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28, 2007, this  court denied appellant’s motion to set appeal bond and suspend 

execution of sentence, and ordered that this case be set for hearing at the earliest 

feasible date.  On April 11, 2007, appellant filed his brief. 

II. 

{¶ 8} Assignment of error: “The trial court erred in granting a motion for 

reconsideration.”     

III. 

{¶ 9} Appellant argues in his assignment of error that the lower court erred in 

granting appellee’s motion for reconsideration.  We do not find merit in appellant’s 

argument.  Appellant cited cases involving the reconsideration of valid final 

judgments.  However, the trial court’s initial December 5, 2006 decision granting 

judicial release was not a valid final judgment.  The trial court’s initial December 5, 

2006 hearing did not comply with R.C. 2929.20(D) and (G) and was, therefore, void. 

 There was simply nothing to reconsider; the first hearing is treated as if it never took 

place.  However, the second hearing, held on December 7, 2006, did comply with 

the statutory requirements.   

{¶ 10} R.C. 2929.20(D) requires the following: 

“(D) If a court schedules a hearing under division (C) of this section, the 
court shall notify the eligible offender of the hearing and shall notify the 
head of the state correctional institution in which the eligible offender is 
confined of the hearing prior to the hearing. The head of the state 
correctional institution immediately shall notify the appropriate person at 
the department of rehabilitation and correction of the hearing, and the 
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department within twenty-four hours after receipt of the notice, shall 
post on the database it maintains pursuant to section 5120.66 of the 
Revised Code the offender's name and all of the information specified 
in division (A)(1)(c)(i) of that section. If the court schedules a hearing for 
judicial release, the court promptly shall give notice of the hearing to the 
prosecuting attorney of the county in which the eligible offender was 
indicted. Upon receipt of the notice from the court, the prosecuting 
attorney shall notify the victim of the offense for which the stated prison 
term was imposed or the victim's representative, pursuant to section 
2930.16 of the Revised Code, of the hearing.”  (Emphasis added.) 

 
{¶ 11} R.C. 2929.20(G) also requires the following: 

“(G) At the hearing on a motion for judicial release under this section, 
the court shall afford the eligible offender and the eligible offender's 
attorney an opportunity to present written information relevant to the 
motion and shall afford the eligible offender, if present, and the eligible 
offender's attorney an opportunity to present oral information relevant to 
the motion. The court shall afford a similar opportunity to the 
prosecuting attorney, the victim or the victim's representative, as 
defined in section 2930.01 of the Revised Code, and any other person 
the court determines is likely to present additional relevant information. 
The court shall consider any statement of a victim made pursuant to 
section 2930.14 or 2930.17 of the Revised Code, any victim impact 
statement prepared pursuant to section 2947.051 [2947.05.1] of the 
Revised Code, and any report made under division (E) of this section. 
The court may consider any written statement of any person submitted 
to the court pursuant to division (J) of this section. After ruling on the 
motion, the court shall notify the victim of the ruling in accordance with 
sections 2930.03 and 2930.16 of the Revised Code.”  (Emphasis 
added.) 

 
{¶ 12} Once a court chooses to grant a hearing on a motion for supervised 

release, it must abide by the statutory requirements for the conduct of the hearing 

contained in R.C. 2929.20(D) and (E).  State v. Anderson (Oct. 6, 2000), Ashtabula 

App. No. 98-A-0110. 
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{¶ 13} In the case sub judice, the lower court failed to comply with the 

mandatory notice and hearing requirements of R.C. 2929.20(D) and (G).  

Accordingly, the lower court’s December 5, 2006 order granting appellant’s motion 

for judicial release was void.  The record demonstrates that neither the prosecutor 

nor the victim were present at the December 5th hearing.  It is undisputed that the 

prosecutor was not given notice of the December 5th hearing and was not able to 

notify the victim.1 

{¶ 14} The lower court stated that the hearing was held “pursuant to a motion 

filed by the state entitled, under case 464160, State of Ohio’s motion for 

reconsideration of court order granting judicial release.”2   

{¶ 15} However, the December 7, 2006 hearing was actually a hearing “asking 

the court vacate its [void] order of December 5th and permit the state to appear at a 

motion for judicial release hearing.”3  Although the prosecution may have presented 

its motion as a motion for reconsideration, it was a judicial release hearing. 

{¶ 16} The Ohio Rules of Civil Procedure limit relief from judgments to motions 

expressly provided for within the same rules.  Pitts v. Ohio Dept. of Transp. (1981), 

67 Ohio St.2d 378, 380, 21 Ohio Op.3d 238, 423 N.E.2d 1105.  The rules allow for 

                                                 
1Tr. at 35. 
2Tr. at 32.   
3Tr. at 33, emphasis added.   
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relief from final judgments by means of Civ.R. 50(B) (motion notwithstanding the 

verdict), Civ.R. 59 (motion for a new trial), and Civ.R. 60(B) (motion for relief from 

judgment).  Id.  The rules do not, however, prescribe motions for reconsideration 

after a final judgment in the trial court.  Id.  at paragraph one of the syllabus.  

Accordingly, motions for reconsideration of a final judgment in the trial court are a 

nullity.  Id. at 380.   

{¶ 17} There is no such thing as a motion for reconsideration in the trial court.  

Appellee incorrectly captioned its motion as a motion for reconsideration.   A review 

of the evidence demonstrates that the R.C. 2929.20 requirements were not met and 

the first hearing was void.  Accordingly, there was nothing to reconsider.  The 

second hearing was simply a hearing for judicial release and not a “reconsideration” 

hearing.   

{¶ 18} Appellant’s assignment of error is overruled.   

 Judgment affirmed.   

It is ordered that appellee recover from appellant costs herein taxed. 

The court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate be sent to said court to carry this judgment 

into execution.  

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 

of the Rules of Appellate Procedure. 
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ANTHONY O. CALABRESE, JR., JUDGE 
 
JAMES J. SWEENEY, P.J., CONCURS; 
MELODY J. STEWART, J., DISSENTS WITH 
SEPARATE DISSENTING OPINION 
 
MELODY J. STEWART, J., DISSENTING:  

{¶ 19} I respectfully dissent from the majority decision reached in this case.  

The trial court was without authority to vacate its original order granting judicial 

release.  The salient issue is whether an error in procedure, even when the 

procedure is mandated by statute, renders the judgment void or merely voidable.   

{¶ 20} The Supreme Court of Ohio has addressed this issue on two recent 

occasions.  In State v. Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, the court 

stated, “[i]n reality, void and voidable sentences are distinguishable.  A void 

sentence is one that a court imposes despite lacking subject-matter jurisdiction or 

the authority to act.  Conversely, a voidable sentence is one that a court has 

jurisdiction to impose, but was imposed irregularly or erroneously.”  Id. at ¶27  

(internal citations omitted).  

{¶ 21} In the case of  In re J.J., 111 Ohio St.3d 205, 2006-Ohio-5484, the court 

addressed the “void or voidable” issue in a civil context, and again based its analysis 

on subject-matter jurisdiction stating, “[i]t is only when the trial court lacks subject 

matter jurisdiction that its judgment is void; lack of jurisdiction over the particular 
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case merely renders the judgment voidable.” Id. at ¶10, citing Pratts v. Hurley, 102 

Ohio St.3d 81, 2004-Ohio-1980. 

{¶ 22} The distinction is crucial because if the judgment is void, then the trial 

court has the authority to vacate the order to correct its error.  However, if the 

judgment is not void but voidable, the judgment is final and the error can only be 

challenged on direct appeal.  

{¶ 23} The trial court’s modification of a criminal sentence through judicial 

release is authorized by R.C. 2929.20.  In the case at bar, the motion for judicial 

release was timely filed by an eligible offender, vesting the trial court with subject-

matter jurisdiction and authority to act. The state timely filed its objection to the 

motion.  The trial court, therefore, had jurisdiction over the parties.  While there is 

little doubt that the trial court committed a procedural error by failing to notify the 

state of the judicial release hearing, the procedural error was not one that divested 

the court of jurisdiction.  The fact that the court acted irregularly or erroneously in the 

exercise of its jurisdiction means that its judgment was voidable, not void.  The only 

way for the state to challenge the judgment was through a direct appeal as 

authorized under R.C. 2953.08(B)(3).  
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