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[Cite as State v. Fox, 2007-Ohio-3893.] 
ANTHONY O. CALABRESE, JR., P.J.: 

{¶ 1} The state of Ohio (the state) appeals from the trial court’s decision 

granting defendant-appellee Liberty Fox’s (appellee) motion for judicial release.  

After reviewing the facts of the case and pertinent law, we dismiss for lack of a final 

appealable order. 

I. 

{¶ 2} On June 29, 2005, appellee was sentenced to an aggregate of one year 

in prison, after pleading guilty to aggravated vehicular assault, in violation of R.C. 

2903.08(A)(1), and operating a motor vehicle while under the influence, in violation 

of R.C. 4511.19.  On October 24, 2005, appellee filed a motion for judicial release 

pursuant to R.C. 2929.20, which the court denied on December 12, 2005.  On 

January 8, 2006, appellee filed a second motion for judicial release, which the court 

granted on February 2, 2006.  It is from this order that the state appeals. 

II. 

{¶ 3} In the state’s sole assignment of error, it argues that “the trial court 

erred by granting appellee’s motion for judicial release.”  Specifically, the  state 

argues that the court erred in granting appellee’s motion for judicial release before 

he served his mandatory prison sentence.  Further statutory analysis is required to 

fully explain the state’s argument. 

{¶ 4} Appellee pled guilty to a third-degree felony, which, pursuant to R.C. 

2929.14(A)(3), carries a term of imprisonment between one and five years.  



 

 

Furthermore, R.C. 2903.08(D) states that the court shall impose a mandatory prison 

term for violators of R.C. 2903.08 (A)(1), which is the aggravated vehicular assault to 

which appellee pled guilty.  Finally, R.C. 2929.20(A)(2) states that a prisoner is 

eligible for judicial release when his or her sentence is ten years or less, and the 

“stated prison term includes a mandatory prison term, and the person has served 

the mandatory prison term.” 

{¶ 5} The court granted judicial release in the instant case approximately 

seven months into a mandatory one-year prison term, and the state argues that the 

court’s action was contrary to law under the above analysis. 

{¶ 6} However, subsequent to the state filing the instant appeal, the Ohio 

Supreme Court decided State v. Cunningham, 113 Ohio St.3d 108, 2007-Ohio-1245, 

which holds that “R.C. 2953.08(B)(2) does not authorize a prosecuting attorney to 

appeal the modification of a sentence granting judicial release for a felony of the 

third, fourth, or fifth degree.”   In Cunningham, the court granted the defendant’s 

motion for judicial release after she served a portion of her sentence involving a fifth-

degree felony.  The state appealed the court’s action, arguing that the defendant’s 

motion was not timely filed.  We dismissed the case for lack of a final appealable 

order, holding that an appellate court did not have jurisdiction to hear appeals 

involving the granting of judicial release for third-, fourth-, or fifth-degree felonies 

under the current statutory scheme.  State v. Cunningham, Cuyahoga App. No. 

85342, 2005-Ohio-3840.  While the facts between Cunningham and the instant case 



 

 

differ slightly, we find Cunningham’s holding to be controlling.  Accordingly, as we 

are without jurisdiction to hear the case at hand, the state’s appeal is dismissed.  

Appeal dismissed. 

 It is ordered that appellee recover from appellant costs herein taxed. 

The court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate be sent to said court to carry this judgment 

into execution.  

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 

of the Rules of Appellate Procedure. 

 

                        
ANTHONY O. CALABRESE, JR., PRESIDING JUDGE 
 
PATRICIA ANN BLACKMON, J., CONCURS; 
MELODY J. STEWART, J., DISSENTS WITH SEPARATE OPINION 
 
 
MELODY J. STEWART, J., DISSENTING:   

{¶ 7} I respectfully dissent from the majority’s decision to dismiss this appeal. 

 The trial court’s decision to grant judicial release to appellee prior to serving his 

mandatory one-year sentence is contrary to law and therefore subject to this court’s 

review.   

{¶ 8} Appellee entered a plea of guilty to aggravated vehicular assault in 

violation of R.C. 2903.08(A)(1).  R.C. 2903.08(D)(1) states that an offender who 



 

 

pleads guilty to subsection (A)(1) shall be sentenced to a mandatory prison term.  

R.C. 2903.08 (F)(1) states that a mandatory prison term in this section has the same 

meaning as in section 2929.01 of the Revised Code.  That section states that “a 

mandatory prison term described in this division may be any prison term authorized 

for the level of offense.”  A violation of section (A)(1) is a third degree felony.  See 

R.C. 2903.08(B)(1).  The minimum prison term authorized for a third degree felony is 

one year.  See R.C. 2929.14(A)(3).  Therefore, appellee was required by law to 

serve a minimum of a mandatory one-year prison term. 

{¶ 9} The facts in this case distinguish it from the decision in State v. 

Cunningham, 113 Ohio St.3d 108, 2007-Ohio-1245.  Unlike Cunningham, this 

defendant-appellee, being subject to a mandatory prison term, could not be an 

“eligible offender” under the judicial release statute.  Therefore, the trial court did not 

have jurisdiction to reduce appellee’s sentence.  A mandatory prison term is not 

subject to modification by judicial release.  See R.C. 2929.20(A)(1).  When the trial 

court purported to grant judicial release before appellee’s one-year mandatory 

prison term had expired, it not only disregarded statutory requirements, it acted in 

clear violation of R.C. 2903.08(D)(1) and 2929.20(A)(1).   Ohio courts have no 

authority to reconsider their own valid final judgments in criminal cases.  Brook Park 

v. Necak (1986), 30 Ohio App.3d 118.  The trial court was without authority to reduce 

the mandatory one-year prison term originally imposed.  “Any attempt by a court to 

disregard statutory requirements when imposing a sentence renders the attempted 



 

 

sentence a nullity or void.”  State v. Beasley (1984), 14 Ohio St.3d 74, 75.  The trial 

court’s attempt to impose a sentence of less than one-year mandatory imprisonment 

is contrary to law and this court has jurisdiction under R.C. 2953.08(B)(2) to vacate 

the court’s order and reinstate the original  sentence.   
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